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RETIREMENT OF SIR VEPA RAMESAM, 
Kt., Officiating Chief Justice.. 


By the operation of Sixty Years’ rule, Sir Vepa Ramesam, 
Officiating Chief Justice, retired on the 27th instant. He was 
a very popular Judge and the valedictory address by the 
Advocate-General which is printed below accurately represents 
the feelings of the Bar. Whatever difference of opinion there 
‘ might be about the soundness of his views about certain other 
matters, there is no difference of opinion as to his eminence as 
a Judge, his ability, his learning, his integrity, his kindness and 
his essential humanity and the unqualified good wishes of the 
Bar accompany him in his retirement from the Bench. There 
was so much genuine kindness in his manner unaccompanied 
by the slightest touch of condescension or superciliousness that 
the veriest junior was completely at home in his presence and 
whatever the result, felt that his case had the fullest attention 
it deserved. Though it was occasionally expressed that he did 
not exert to the full the great influence which his undoubted 
knowledge and possession of superior powers entitled him to 
exercise over his colleagues, there was no doubt that he exerted 
to the utmost that influence in taking the edge off from the 
brusqueness of manner of his colleagues or in softening the 
crudity of their conclusions. His was a great humanising 
influence. He was uniformly a friend of the Bar and never in 
fact, felt himself as one apart from them and this endeared 
him in a measure which was vouchsafed to but few Judges of 
his generation. He was not a Judge for technicalities. He 
would always have his eye on the merits and use all his 
knowledge of case-law and ingenuity to get over the 
technicalities. His memory was one of the strongest points 
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about him but one sometimes felt that it would have been 
better if he had a little less of it for then, we venture to think, 
his undoubted learning with his great ability would have 
concentrated ‘itself on principle instead of wasting itself in the 
impossible task of reconciling the irreconcilable and produced 
far more imposing results. Nevertheless his contribution to 
the elucidation of the law has been great and is not likely to 
be forgotten. His versatility is remarkable and there was no 
better informed person than him while at the Bar and he 
carried the same distinction to the Bench. He is a brilliant 
mathematician but Mathematics is only one of his numerous 
interests. We have no doubt that those varied interests will 
keep him fully engaged but may we venture to hope also that 
some way might be found to utilise his great learning and 
experience in the manner it deserves for the benefit of he 
public? 


Tue Bar’s TRIBUTE. 


A reference to his retirement was made by Sir Alladi Krishna- 
swami Aiyar, Advocate-General, on behalf of the Bar. The second 
Court-hall, where the reference was made, was crowded to the 
full with practitioners. 


The Advocate-General ‘said: — 


"As I rise to bid farewell to Your Lordship on + behalf. of the 
Bar, my mind goes back to 15 years ago when I had the honour of 
entertaining you ata congratulatory dinner on your appointment as 
a Judge of this Court, and it is a source of supreme satisfaction to 
me that I should be privileged on this occasion to recount your 
distinguished career on the Bench. In bidding you farewell, I 
crave Your Lordship’s indulgence for a few minutes to express 
our sense of appreciation of gous work both at the Bar and on the 
Bench, 


After a brilliant and distinguished University career, when 
you joined the Bar in the year 1898, your innate modesty ‘and your 
disinclination to venture upon unknown waters here, drove'you to 
set up practice in your native district of Vizagapatam. But after 
a few years. of practice and training in the mofussil you came 
over to Madars. Within.a few years of -your setting up practice 
here, your talents arrested the attention of the then great giants 
at the Bar and of the clientele from ae Telugu Country, and your 
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services began to be requisitioned in almost every important cases, 
It was my privilege to have come into intimate contact with you 
very early in my professional career. It looks as if it was only the 
other day that we were thrown together in the Bissemkatak and 
the Mylavaram cases in which we were led by the late Mr. Justice 
Sundara Aiyar and Mr. Krishnaswami Aiyar respectively, and 
latterly in the Golaprole case in which we were led by Mr. 
S. Srinivasa Aiyangar still happily with us. I do not know if 
you have forgotten but I have not, our rambles during non-Court 
hours around Ellore when our conversation turned on all con- 
ceivable topics and you were full of Garibaldi, Mazzini and the 
history of Italy in the 19th century. If I remember aright one 
of the last cases which your Lordship argued in this Court was a 
water-cess appeal in which your Lordship appeared for Govern- 
ment and myself for the Vadrev Zamindar—your arguments in 
that case evoked the generous appreciation of the late Chief Justice 
Sir John Wallis. 


In the year 1916 your appointment as Government Pleader 
was hailed with universal satisfaction and was taken by the Bar 
to be a fitting recognition of your talents, and if I may say so, in 
that office you acquitted yourself with credit and distinction. Your 
sane advice and counsel were very much appreciated by the 
Government departments and by the Court of Wards to whom 
during the period of your Government Pleadership you were also 
the Standing Counsel. 


As an Advocate there was no blustering or theatrical air about 
your performances. Your advocacy was marked by directness, 
terseness and brevity. There was no undue emphasis on any point, 
no unnecessary excursion into irrelevant topics. You did not 
belong to the class of Advocates who believe in the number and 
multiplicity of the points submitted, good and not so good, not 
knowing what particular points may strike the Judge’s fancy. 
Your scrupulous fairness and your adroit use of that fairness dis- 
armed even the most powerful Advocate on the other side. While 
on thistopic Iam reminded of an address delivered by Sir John 
Simon to the Canadian Bar Associationin which he lays stress on 
the shortest argument being in one sense the best and the power to 
select out of a mass of detail, the things that really matter as being 
of the essence of advocacy. “Accumulation, selection and rejec- 
tion” he remarked “are the reading, the writing and the arithmetic 
of advocacy”. 


When on the retirement of Mr. Justice Seshagiri Aiyar 
you were appointed a Judge of this High Court at the com- 
paratively early age of 45, your appointment was hailed with 
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universal satisfaction. And looking back now on your work 
as a Judge of this Court for over 14 years there can be no doubt 
that all our expectations have been more than fulfilled and yours 
is a record of work splendidly and ably done. In the discharge of 
your duties as a Judge of this Court you were throughout permeat- 
ed by the spirit that it is of the essence of the administration of 
justice that not only justice is done but that justice should seem to 
be done—a principle which has been reiterated only the other day 
by the Lord Chief Justice of England. You were equally at home 
in every one of the varied spheres of work of this Court and 
within the last few years you have been responsible more than any 
other member of this Court for the clearing of at least a substan- 
tial portion of the arrears of pending first appeals. You have 
illustrated in your judicial career that there is no necessary incom- 
patibility between speedy despatch of business and an adjustment 
of the work of the Court to suit the convenience of Counsel and of 
the litigant public with due regard to the conditions of the profes- 
sion in this Presidency. In your long career as.a Judge I am not 
able to recall a single instance when you had to dismiss a case for 
default of appearance of Counsel. In the disposal of causes that 
came before you, you showed a natural distrust of barren techni- 
calities and always tried to rest your conclusions on pre-eminent 
grounds of justice. 


It is said that there is a mathematical tradition associated with 
the Law in that some of the very good English Judges were keen 
mathematicians. In complicated cases, especially those involving 
a critical examination of accounts, Counsel, both junior and senior 
alike, felt that they could easily trust themselves to your wise 
guidance. Your intimate knowledge of the land tenures of this 
‘Presidency and your firm grasp of the principles of Hindu Law 
were of considerable help not merely to your colleagues on the 
Bench but served to lighten the task of the Counsel appearing 
before you. Whether or not there is room for controversy in 
regard to the truth and accuracy in its entirety of the statement 
that ‘memory is the receptacle and sheath of all knowledge’, there . 
can be no doubt that your phenomenal memory and your extraordi- 
nary knowledge and mastery of the decisions of the Indian Courts 
and of the Privy Council were a great source of strength to the 
Court. The trouble before you was not how to remind you of a 
particular thing but how to make you forget things or incidents 
which might stand in the way of the arguments of Counsel. You 
are gifted with a memory which forgets nothing and which indeed 
sometimes wearied you as is said of a very eminent English Judge, 
by: refusing to forget even small things. 
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In your work as a Judge the criticism was not and indeed 
could not be that any self-consciousness on your part led to a 
multiplication of dissenting judgments, but occasionally the criti- 
cism. might have been levelled that if anything you were over-consi- 
derate to your colleagues on the Bench and to their opinions. 
Whether in the matter of granting leave to appeal from your 
Lordship’s judgment or in the matter of reconsidering your own 
judgments and views if any further light was thrown on a question, 
you did not proceed on any theory of judicial infallibility ; your 
views on the necessity of a gradation of appeals having regard to 
the peculiarity of the judicial system in this Country are, I believe, 
fairly pronounced. It is not infrequently forgotten both by the 
Bench and the Bar that a summary dismissal of appeals from inter- 
locutory matters may instead of shortening a litigation in the long 
run lead to a prolongation of its life. It will be for the new 
legislatures to devise a system which while it does not encourage 
unnecessary and frivolous litigation, may help a speedy and final 
determination of questions which crop up during the progress of 
a trial. 


In disposing of cases you maintained the judicial equipoise 
between the recognition of the principle of liberty of the subject 
and his person and property and the necessity of an orderly 
administration being the foundation of the State. Your intense 
and passionate desire for the reform of Hindu Society, its customs 
and institutions did not deflect you from the true perspective as to 
the office of the Judge. 


It cannot be said of you that at any time you took delight at 
having a fling at some leader or a jibe at the expense of some 
young junior. In your zeal to sift every point in controversy 
the argument before you might occasionally have taken the turn 
of a disputation between you and the counsel appearing before 
you but such an incident left no sort or touch of bitterness behind. 
It would be impossible to recount any instance when a practitioner, 
be he a junior or a senior, was hustled to finish an argument or 
was compelled to sit down by an unpleasant look or gesture on 
your part. Throughout your judicial career you always felt and 
conducted yourself as still of the Bar. Outside Court your unos- 
tentatious and sweet simplicity and your bonhomie endeared 
you to each one of us; there was no Judge who in recent times had 
a greater hold on the affections of the Bar than you. 


Among the distinguished judges that have adorned this Court 

you hold an important place. Your judgments are marked by 

wealth of learning and your name is writ large in the Reports. In 

your retirement, time is not likely to hang heavy on you because. 
° 
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your interests in life are rich and varied. Mathematics, Astro- 
nomy, Archæology Dietetics, Eugenics and Birth Control have all 
their hold on you. In fact, you have the rare knack of being. 
possessed by any subject which for the time being, you take to. 


Sır V. RAMESAM, replying, said: 
“Sir Alladi Krishnaswami Aiyar and brothers :— 


I am very much moved by the very kind terms in which 
you referred to me to my work on this occasion of parting. 
I have been in such cordial terms with all the members of the 
Bar and particularly you, Sir Alladi, that outsiders may be 
inclined to discount from ‘your estimate. I have been connected 
with the profession of law as an Advocate, andas a Judge, 
jonger than any Judges of this Court. For though Justices 
Muthuswami Aiyar and Kumaraswami Sastriar served longer 
as. Judges, the former never practised at the Bar and the latter’s 
total connexion was only 37 years whereas my connexion extends 
over 39 years. During this long period I was singularly fortunate. 
in that most cordial relations existed with all persons with whom 
I came into contact. I may mention this warmth of affection was 
irrespective of caste, religion or language. AsI am talking to the 
members of the Bar as if we are all members of a family you.will 
forgive me if I mention one or two incidents between me and my 
brothers of the Bar. When I was appointed Government Pleader 
and again as Judge of the High Court one member of the Bar, my 
acquaintance with whom was not too long took me aside and said 
in-tones of affection ‘ we are all happy that it is you. If it was 
some other there may be some disappointment’, The manner was 
too genuine to be mistaken. Again I know some persons who are 
comparatively junior members of the profession who are not my 
relations and who do not even belong to the Telugu country when- 
ever they meet me, meet and speak to me in terms of reverential 
affection. These are matters of some gratification and I cannot 
abstain from giving expression to my feelings. 


You have referred to my work as a Judge. I shall state 
the principles I had kept in mind in the discharge of my 
duties. In a private interview which I had with the late 
Sir V. Bhashyam Iyengar, he once remarked that the machi- 
tery of Courts of Justice including the High Court and the 
Lower Courts, the Judges and the Advocates is ultimately a 
machinery that exists for the benefit of the people seeking justice 
wHo are its objects and this should never be lost sight of. It is. 
true that some litigants do.not deserve our sympathy. But it is 
for: the’ Courts tọ find this out and meet out justice to: them, 
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according to their merits. The Judges and the Bar are only 
instruments in this work of meeting out even-handed justice to the 
clients. Again on another occasion, the late Mr. V. Krishnaswami 
Aiyar at whose feet I have learnt many a lesson, remarked that 
the disposing of justice must satisfy three conditions (1) it should 
be speedy, (2) it must give the advocates the satisfaction of having 
them fully heard, and (3) it must be really just. These remarks of 
great and eminent Lawyers and Judges of this Court have made a 
deep impression on me and I have always kept these principles in 
mind. At the beginning of my appointment there was an appre- 
hension on the part of some advocates that by nature I was 
somewhat quick and probably that I would be impatient and would 
not give them a proper hearing. Events would have proved that 
this was an unfounded apprehension. On the other hand in my 
anxiety to do justice I was anxious to hear every little circumstance 
that may have a bearing on the merits and I was constantly afraid 
‘lest I should miss something important. I had no sympathy with 
technical points and whenever it was possible to get over them I 
always attempted to do so, be it second appeal or even a revision 
petition. Whenever I found it was a miscarriage of justice I tried 
to find a legal ground for interference. I hold the view that all 
preliminary questions such as amendment to the plaint, amendment 
of issues, proper amount of court-fees, etc., should be settled 
before the case comes on for trial and only the merits of the case 
should remain for investigation at the time of the trial. Ifa 
plaintiff had been ordered to pay higher court-fees and if he feels 
that that order is erroneous there ought to be a way open to him 
to test the correctness of the order in a mode other than the refusal 
to pay court-fees and the filing of a first appeal attended with the 
risk that if the Lower Court’s order turns out to be right the whole 
claim is lost. Inmy opinion such an attitude towards parties is 
too cruel and too severe. Itis true that tenderness and sympa- 
thetic action on the part of a Judge is abused by parties and even 
` by Advocates, but in spite of the abuse I hold the view that such 
questions should be disposed of in a preliminary manner. I know 
other Judges hold different views. It may be that they are right 
and I am wrong, but Iam mentioning this only to show my attitude 
in these matters. The same motive will explain the leniency in all 
discretionary orders. In applications for stay of executions I 
have always tried to pass orders to please both the parties and very 
often succeeded im doing so. In many stich cases others might 
have merely dismissed the petition. It is possible that my leniency, 
in excusing delays and other matters was carried to an excess but 
I can only say that my desire for ultimate justice on the merits 


was responsible for it, I have a sort of prejudice against men 
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winning their cases merely by such accidental circumstances as- ‘the 
death of the opposite party. 


Sometime in my younger days I read some fatnous lines by an 
immortal poet: 


Man, proud man 

Dressed in a little brief authority 

Most ignorant of what he is most assured 

His glassy essence, like an angry ape 

Plays such fantastic tricks before High Heaven 
As make the angels weep. 


My experience of life has shown that such people do exist. I 
resolved that at least it shall never be said of me. It is not for 
mortals to command success but we can do more to deserve 
suiccess and I have tried to'do my best. 


Perhaps you would like me to offer some words of advice to 
the memibers of the profession. I have very little advice to give 
beyond saying that every practitioner should be faithful to his 
clients and perfectly honest in the exercise of his profession. 
The other day the Advocate-General requested me to deliver 
lectures to the Apprentices on professional etiquette. I thought 
I was incapable of delivering lectures on such subjects for I 
- cannot spin out plain ethical maxims and I have declined the 
offer. The true principles that I have stated I will only add that 
when there is a conflict, of duty and difficulty in deciding ona 
course of action, the safest course is to decide against oneself; 
being selfless will decide all difficulties. Now it is very easy to 
give advice to men struggling in life in the hardest of all 
struggles namely the struggle for existence. The greatest 
tragedy of the twentieth century is the tragedy of an intensified 


struggle for existence which we all see before us.: There 
are some people who are blind to it. Young men perhaps fail to 


see it on account of youthful enthusiasm. For men’s vision may 
be blinded by their success. But nothing can obscure my vision as 
to the present condition in the world, In short, the danger to the 
profession arises from its being overcrowded. The atmosphere is 
full of debates and discussions about unemployment. Over- 
crowdedness exists not only in this profession but everywhere. 
This is not the place to discuss the remedies for it, but whatever 
opinion I form on this matter I shall continue to do my work in a 
spirit of service to the public undeterred by the scorn or attacks 
of persons from whom I have the misfortune to differ, Sir 
Walter Scott said in ‘Guy Mannering ’ that law is the vent through 
which the quarrels of mankind escape like smoke and sometimes 
the vent itself gets sooted. My appeal to you is to keep up to thie 
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high ideals of the profession regardless of the consequences and to 
hold a vigilant watch that the vent does not get sooted. 


I admit that I have got some concern about the character 
of the Subordinate Judicial Service. It is idle to deny that 
there is’ some corruption in it. The worst effect of such 
corruption apart from the injustice done in individual cases is, 
the evil effect it produces on the minds of others and the tendency 
it has got to corrupt them. A perfectly honest man may think to 
himself ‘here I am doing my work perfectly honestly. Nobody 
recognizes it whereas a dishonest man gets his promotion regularly 
because he is not detected. Why should I suffer’, It is not 
unnatural that such thoughts should occur. Yet the service 
undoubtedly contains many an honest man but he never gets any 
recognition of his probity and integrity beyond the approval of his 
own conscience. Difficulties of this kind exists not only in this 
service but in all branches of service, not only in service but in all 
spheres of activities in the world—in trade, in politics, in inter- 
national politics, in fact in every kind of human activity. Mankind 
has been evolving through a mixture of justice and injustice a 
mixture of pleasure and pain, a mixture of virtue and vice, that’ as 
Winwood Reed observed in his Martyrdom of Man there is no use 
being perturbed by such facts. Change and evolution are 
ultimately for the better and in that hope I rest content. 


It only remains for me to refer to the happy relations I 
have had had with my colleagues. Several of them have retired, 
some of them have died, but a few are living. It is to the 
kindness of Sir John Wallis that I owe my elevation to the 
Bench. But even kinder than he was Sir William Ayling. He 
was so favourably inclined towards me that I have a feeling 
that he was responsible for the success of my life in the 
later years of my career. He held such a high opinion of my 
fairness as an advocate that he always created an atmosphere 
favourable to me. Fortunately, for us he is still living and I am 
in correspondence with him. Then there is my friend Sir Charles 
Odgers. Only recently my brothers Jackson and Reilly left this 
Court. And it is only the other day that I had the pleasure of a 
hearty interview with Reilly. Of those who are now on the Bench 
‘it is unnecessary to refer to my Indian colleagues. They have all 
been my friends at the Bar. But I wish to refer to my happy 
relations with all the English Judges beginning from my Lord the 
Chief Justice. I wish particularly to mention however that with 
three of these my relations were of the happiest and most cordial 
nature—Curgenven, J., Cornish, J. and Stone, J. There is my 
. friend Mockett, J. with whom I have been most intimate even at 
the Bar. It was only when one of these on one occasion happen 
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to'remark about tHe manner in which Idid my work, how I was 
lost in the case uńconsċidüs whethei I] was going on quickly or 
slowly, merely the intellect going-on almost like a machine, that I 
` began to know something of. myself because I was unconscious of 
the way in which I was doing my work, With the last of these, 
Stone, J. with whom I was sitting for the last one year, I had very 
pleasant hours on the Bench and I will always retain very pleasing 
recollections of them. The common interest of himself and myself 
on mathematical ‘and scientific subjects made our association very 
happy and I am.glad to learn from the bar that they always thought 
of us as a good bench. l 

I do not wish to conclude without making a reference to the 
staff of the High Court. . With Mr. White my relations have. 
always been good and he was extremely kind to me. The same 
may be said of all the.other officers of Court-everyone of whom I 
know and- thė Bench clerks who served me most faithfully, 
honestly and diligently. But the pleasantest recollections of all 
are with the shorthand writers. All of them did their work well 
and for that very reason they have got a grievance that they are 
side-tracked and are debarred from further promotions. I hope 
that somehow this grievance of theirs will be removed, All that 
I can say is that I have always had a pleasant hour with them. 


Farewell.” 








THE 
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between the Head of the Presidency| and the Baf by means of 
a dinner. Of course the attempt w6uld have failed without 
the concurrence of His Excellency the Governor and the bar is 
grateful to His Excellency for it. Lawyers have at all times 
taken a notable part in the political life of the country and in 
spite of a certain amount of prejudice against them just at. 
present, they still play a not unimportant part. Suspicion 
of the lawyer is to be found at both extremes of political 
thought. The extra conservative dislikes the lawyer because. 
he is critical and.he considers him responsible for putting new 
ideas into people’s heads. Heis equally unpopular with the 
ultraradical who dislikes him because he ‘is as a rule on the 
side of established order of things. The real merit of the 
lawyer consists in his being on the side of orderly progress. 
Equally in the proper working of the new constitution and in, 
the exploiting of it to the uttermost of its capabilities, the 
lawyer will have, if he chooses, a considerable part to play: 
We hope with the Advocate-General that the lawyers will not 
miss this opportunity of serving their country. 


His Excellency’s speech, on the occasion shows a desire to 
work the constitution in the most liberal spirit. As His 
Excellency rightly observed, the success of a constitution does 
not depend so much on the letter as on the spirit in which it is 
worked. All Indian politicians recognise this and it is more the 
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distrust, judging from the past, not altogether unjustified, as 
regards the spirit in which it will be worked and the fear that, 
in the absence of express provision, racial prejudices and the 
exigencies of British political and economic situation will not 
allow the constitution “to broaden out from precedent to 
precedent ” that fills them with concern as regards the future 
outlook. The readiness to fall in with the idea of the Advocate- 
General and the sentiments expressed by His Excellency 
on this occasion constitute a happy augury for the future of 
the constitution in this Province, so long as his Excellency is 
at the helm of affairs. 


His Excellency’s objection to a sudden jump to universal 
adult suffrage, however distasteful to the advanced wing of 
political opinion in this country, may find acceptance in many 
quarters, even among people who have in mind the most 
ambitious programme for the political enfranchisement of 
their country. 


We note with pleasure that after dinner several members 
of the Bar had interviews with His Excellency and His Excel- 
lency moved on terms of great cordiality with them. May we 
hope that similar and further opportunities may be afforded 
which may continue the happy relations thus established? 


Speech of the Advocate-General (Sir Allady Krishnaswamy Aiyar) 
proposing the toast to His Excellency. 


Amidst the galaxy of legal talent, administrative ability and 
statesmanship, distinguished judges and leading men of note with 
a splendid record of public service to their credit that are assembled 
here I felt a sense of trepidation in attempting a formal speech 
while proposing the health of our distinguished guest His 
Excellency the Governor. The position is not rendered easy but 
the difficulty has been somewhat enhanced by the anamolous 
position I hold. I happen to be the holder of an office without 
being an official. I am primarily the Counsel for the Government 
in Crown causes but by reason of the tradition of the English Bar 
which has been imported into this country I happen to be the re- 
presentative of the most critical and independent of professions. 
But ultimately I ruled the point in my favour and made up my mind 
to convey my sense of profound gratitude and thankfulness to His 
Excellency for responding to my invitation and to avail myself 
of this opportunity to express my sentiments in regard to the 
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rightful place of the Bar in any constitution based on British 
model, 


: 


By far the most outstanding feature of the Indo-British con- 
tact and the British rule in India has been the establishment and 
maintenance of the rule of law. The rule of law is essentially a 
British contribution to Political Science and is in sharp contrast to 
the methods of administration obtaining in Continental and other 
countries. The conception of the rule of law has for its foundation 
the existence of an independent judiciary and the allied and com- 
plementary institution of an independent Bar assisting the judiciary , 
to come to right conclusions without fear or favour. This 
conception has been so much a living principle of British Adminis- 
tration that only the other day His Majesty’s judges in England 
expressed resentment at their being classed as ‘servants of the 
Crown’ along with other public servants. 


I was pondering over the problem as to why the British are the 
greatest imperial race after the Romans, and my thoughts naturally 
turned to the process of colonization and the evolution of respon- 
sible government in the over-seas dominions of His Majesty. Even 
as the Britisher lands on a new soil he carries with him the idea of 
a club and government by meeting. When the occupation develops 
into colonization we soon hear of a charter granting representative 
institutions and the establishment of His Majesty’s court with a 
judge presiding over it and with lawyers ranged on opposite sides 
to instruct and aid the judge. The lawyer then begins to play an 
important part not merely in vindicating the rights of citizens in 
courts of law but also in instructing them as to their rights and 
duties both in relation to the Government of the colony and 
Parliament at home. Then there is an insistent demand for 
responsible government being evolved out of representative insti- 
tutions. There is some grumbling in the initial stages on the part 
of the mother-country and, as is natural with all mothers, the 
mother-country seems to think that what is good for her need not 
necessarily be good for the daughter nations. But ultimately as in 
domestic matters the mother yields to the daughter and you have 
the evolution of responsible government. Responsible Government 
satisfied the children of the soil for some time in regard to the 
problems of domestic administration but the satisfaction does not 
endure for a long time, and the daughter-country demands of right 
the status appropriate to the new functions and duties which she 
has been discharging. That I think shortly sums up the evolution 
of Dominion Status in the British Empire or the British Common- 
wealth, The whole process is repeated in every part of His 
Majesty’s Dominions. Unlike continental nations the Britisher has 
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the rare knack of making the nations who come under his sway the 
partakers of the same ideas and the inheritors of the same insti- 
tutions. ‘The British feeling is they must make the subject nations 
participators in that which they value most. The people that come 
under their sway are fed on British literature, British thoughts, 
British ideas and British Constitutional Law and Jurisprudence. 
They begin to feel that their judges must have the same status as 
His Majesty’s judges in England; their Bar the same rights and 
privileges as the Bar in England; their government must be 
modelled on the Government at Home. 


_ In regard to the demand for representative institutions and 
responsible Government the Britisher may grumble for some time. 
He may even appear grudging in yielding to demands and requests 
but ultimately he has the happy knack of imperceptibly yielding 
when public interests demand it. In the history of British Indian 
relations and in the evolution of representative and responsible 
government the Indian lawyer has played by no means an incon- 
siderable or unimportant part—in the purely deliberative and 
consultative legislative Assemblies of an earlier day, in the new 
constitutional machinery established by the Montague-Chelmsford 
Reforms and lastly in the various conferences which led up to the 
evolution of the Federal scheme of government. The lawyer in 
India is imbued with the traditions of the profession in England 
and. feels that he cannot function aright if he is to be merely 
regarded as a parasitical growth; he must be a true servant of the 
public assisting society in the solution of complex problems con- 
fronting it. He feels the strength of the admonition addressed to 
the lawyer long ago by Milton as much as an English lawyer. 
“Some are allowed to the trade of the law grounding their purpose 
not on the contemplation of justice and equity but on the thoughts 
of litigious terms, fat contentions and flowing fees. Such hirelings 
are not servants of the law and are unworthy of the great profes- 
sion to which they belong”. 


‘With the extension of the franchise and the ushering in of the 
democratic form of government he is quite alive to the fact that he 
might not have the same advantage in point of numbers in the new 
Councils as‘in the old but still he feels he has an important 
function to fulfil in guiding the new democracy by his counsel, 
advice and direction. Itis a happy augury that the destinies of 
this Presidency are presided over just at this juncture by one so 
well imbued with British traditions and trained in British Parlia- 
mentary method as Your Excellency. With the coming into force 
of the new reforms, Your Excellency has an important function to 
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discharge in harmonising the different parts of the constitutional 
structure and in giving a wise direction to the growth of self- 
government in this country by fostering a true and healthy national 
spirit and promoting an atmosphere congenial and conducive to the 
growth of party organisations permeated by right ideals and pro- 
per perspective. Even within the short time of Your Excellency’s 
presence in our midst, by your affability, your easy accessibility 
your desire to be informed of every shade of healthy political, 
public opinion in this country, your anxiety to preserve and to 
foster British traditions of justice, morality and fair-play, Your 
Excellency has endeared yourself to the people of this province. 
We are all looking forward to years of prosperity and beneficient 
progress under your statesmanly guidance. I have great pleasure 
in asking you, Gentlemen, to drink to the health of His 
Excellency. 


His Excellency’s reply to the toast. 


Gentlemen: In the first place, I should like to thank Sir Alladi 
Krishnaswami Aiyar for the opportunity he has given me to meet 
so many members of the Madras Bar and I should also like to 
thank you very much for the way in which you drank my health. 
I can only say that, while Iam inthis Presidency, it is my desire 
to get to know as many people as I can, to realise their wants and 
to try as far as it lies within my power to be of any help and 
assistance that I can be. Sir Alladi alluded to the great 
part played in early British Constitutional history by the legal 
profession. In very early mediaeval times, the statesmen of 
England were either great churchmen, like Thomas A. Beckett, or 
territorial nobles like Simon De Montfort. As time went on, and 
as modern states began to be built, the lawyer came into his own 
and such men as Bacon, Coke, Burke and Macaulay are now world 
famous. Indeed the English Bar to-day supplies many of the 
most eminent of British politicians. Sir John Simon and Lord 
Hailsham, to name two living individuals, are well known to 
everybody here. While of the last generation, Lord Halisbury 
and Asquith, later Lord Oxford, were ornaments of the British 
Bar. I hope that in India the Bar will long continue to take an 
interest in politics. In a democracy one desires to have men who 
can speak and put forward views, and who are better trained to 
put forward views either on the one side or the other, than those 
who had spent their lives arguing in the Courts? I hope that the 
Bar in India will take their full share in the future in that most 
difficult of all arts, the good Government of men. And that brings 
me to the very few words that I desire to say in regard to the 
new constitution, 
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“I think everybody realises that democracy, no matter in what 
Countiy you may start it, is always a great experiment. It is not 
an easy form of Government; it is indeed a difficult one. But in 
my ‘view it is the best. There are four forms of Government, 
namely, monarchy, dictatorship, aristocracy and democracy. They 
all have their disadvantages and advantages. Monarchy, if you 
have a benevolent and wise monarch, may indeed be the best form 
of Government. But who is to say how good or bad that monarch’s 
son or successor may be? Take dictatorship. You may have a 
man like Julius Caesar or you may have one like Nero and no 
one can tell who is to succeed a dictator, when he inevitably 
Passes away. Aristocracy means the rule of the fittest. It has . 
been tried in many Countries, and it solves the question about 
succession. Nevertheless aristocracy after a time is apt to become 
selfish and that perhaps is the main objection to that form of 
Government. Then we get to democracy. In the old Greek City 
States from which democracy sprang, Government was really the 
Government by the people because those States were small and the 
whole population could join in the deliberations; but of course in 
large Countries that is not possible. I do not call the constitution 
that we have got in England, or that which exists in America and 
France and which is bound to exist in India, democracy. I prefer 
to call it representative Government because, although the popula- 
tion elects their representatives, it is the representatives who have 
the power and not the people who have elected them. We are now 
beginning to introduce democracy in India at a time when it does 
seem that in Europe that form of Government is under a cloud. 
Italy, Russia and Germany have abandoned it. For how long no 
one knows. But I remain myself an unrepentant advocate of the 
British type of constitution. 


I believe that in the long run, though you may not get results 
quite so quickly, nevertheless you do get the general sense of the 
population having their wishes in regard to the Government carried 

out. I'myself believe that one of the reasons why democracy has 
` failed in certain parts of Central Europe is not because those 
representative institutions have failed, but because in those 
Countries the franchise was widened before the people were fit to 
exercise their votes. I think it is wrong to have adult franchise 
until a country is sufficiently educated to exercise that franchise 
properly and no doubt one of the reasons why we in Great Britain, 
have’ been successful in maintaining our representative institutions 
is: ‘because we widened the franchise by stages and did not rush 
into adult franchise in one sweep. In regard to the constitution 
which will come into force shortly I do think that people are apt 
in this Country to look too much to the letter of the law rather 
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than to the spirit. Whether this constitution functions successfully 
or not, does not depend on the words of the Act of Parliament but 
on the spirit in which that constitution is made to function. 
I wish to give an instance of that. It is said that diarchy 
has worked cuccessfully in Madras mainly for the reason that 
Madras never attempted to work diarchy. That will sound 
paradoxical; nevertheless I believe it istrue. We have never, 
as I understand, in this Presidency kept the reserved and the 
transferred departments of the Government in two watertight 
compartments. The Government met as a cabinet and came to 
decisions whether those decisions were of the transferred side or 
of the reserved side. You would never find that in the 1919 Act. 
That Act quite definitely laid that- there should be two sides of the 
Government and yet the spirit in which the 1919 Act had been 
worked in this Presidency has enabled the letter of the law to be 
put aside, in order that the constitution may function successfully. 
This will show that no matter what the words may be in an Act of 
Parliament it is possible and I hope probable, that this new 
constitution will broaden out from precedent to precedent 
containing within itself the seeds of growth until the time arrives 
when it will be said that complete and absolute self-govern- 
ment which the autonomous provinces desire, is theirs for the 
taking. 


There is only one more word I would say. The League of 
Nations is to-day beset with difficulties and I think it has come to 
one of the testing times in its existence. I would point this out to 
you, Whether the League of Nations succeeds or fails, whether 
its ideals will shape the destiny of the nations, whether its 
originators were too far ahead of the times, there does exist in 
this world the germ of a real league of nations and that germ 
is the commonwealth under the King-Emperor. The ideals 
which the British Commonwealth of Nations set before itself are 
indeed the ideals of the League of Nations and we are indeed well 
able to carry them out. There are those in this country and 
perhaps in England who say the time may in the very far future 
come when the association between England and India may cease; 
I hope that that time will never come, I believe that the greater 
the power and the influence of a large number of self-governing 
units, united in loyalty to one Crown, the greater power and 
authority it has for the world to be kept in peace. After all 
is not that the main pre-occupation of all statesmen to-day? 
Science has given men instruments far more deadly than 
they ever had in the past, new inventions are daily upon us; more 
inventions to add horror to horror and surely if this vast part of 
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the globe-can only remain together, can put forth its views and 
remain strong and united we shall have more influence to keep the 
peace of the world than if we were split up, Therefore I hope 
that in- times to come, as I have said, with the advance of the 
constitution broadening from precedent to precedent England 
and India may continue to walk hand in hand down the ages. 


THE 
MADRAS LAW J OURNAL, 


VOL.] AUGUST 1935. [LXIX. 


INTER-CASTE AND INTER-COMMUNAL 
MARRIAGES IN INDIA. 

I propose, in the course of this article, to deal with the 
legal consequences flowing from Inter-caste and Inter-com- 
munal marriages, their validity in the eye of the law, the 
status of the offspring of such marriages, the effect of 
marriage on religion and of religion on marriage and the 
various modes in which such marriages may be solemnized, 
consistently with law. I shall leave untouched the social aspect 
of the matter, and I shall also not say anything on marriages 
outside British India. 

The subject naturally falls into two broad divisions: Inter- 
caste marriages and Inter-communal marriages. As the caste 
system is an institution peculiar to Hindus, the first division 
deals only with Hindu marriages. The second division 
deals with marriages where the contracting parties profess 
different faiths. 

I shall deal first with inter-caste marriages. Where the 
parties to a marriage do not both belong to the same caste, the 
marriage may be valid if there is clear proof of custom 
sanctioning it; for as was laid down by the Privy. Council, 
under the Hindu system of law clear proof of usage outweighs 
the written text of the law. (See Muthusamiv. Masilamanii. ) 

But in the absence of custom can persons belonging to 
different castes validly marry? Under Hindu Law, inter- 
caste marriages are of two kinds, Anuloma and Pratiloma. 
The former is the wedding of a male of a higher caste 
with a girl of a lower caste; the latter the union of a male 
of a lower caste with a girl of a higher caste. It would 





1. (1909) I. L. R. 33 Mad. 342: 20 M.L.J. 49, 
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seem that under old Hindu Law persons belonging to different 
castes could freely marry, and the law neither prohibited nor 
invalidated inter-caste marriages. For we find in the 
Mahabharata, when questioned by Arjuna, whether he would. 
give his sister in marriage to a Brahmin, Drushtadhyumna. 
(who is a Kshatriya) replies: 

“Be ita Brahmin, a Kshatriya, a Vaisya, or even a Sudra, to him who 
wields the bow, my sister will be given, I tell thee verily, Brahmin.” (Bharata, 
Adi Parva, Adhyaya 203, V. 20.) 

Again, we find the following passage occurring ini 
Baudhayana: 

“ Tn case of competition of a son born from a wife of equal class and of 
one born of a lower class, the son of the wife of the lower class may take 
the share of the eldest in case he is possessed of good qualities.” (See 
Mayne’s Hindu Law, 7th Edn., p. 107.) . 

And Sir Colley Scotland, C. J., remarks in the case of 
Pandaiya Telaver v. Puli Telaveri: 

“ The general law applicable to all the classes or tribes does not seem 
opposed to marriage between individuals of different sects or divisions of 
the same class or tribe, and even as regards the marriage between individuals 
of a different class or tribe, the law appears to be no more than directory.” 

But Hindu Law has very much changed since the old 
times. Pratiloma marriages are absolutely illegal under the 
law as administered at the present day. The text-writers 
Manu, Yagnavalkya, and Vignaneswara condemned Pratiloma 
marriages in unmistakable terms and the issue of such unions. 
were branded as bastards; and Chandavarkar, J., in a case 
where the marriage. was between a Brahmin girl and a Sudra 
male, reviewed the Hindu Law texts and authorities, 
and held that the marriage was totally void. (See Bat Kashi 
v. Jamnadas?.) To the same effect is an earlier ruling of the 
Bombay High Court in Bat Lakshmi v. Kaliansing8, where 
the parties were a Brahmin girl anda Rajput male. It has” 
also been held that where the girl is a Vaisya and the husband 
a Sudra, the marriage is invalid. (See Munni Lalv. Mt. 
Shyama Sonarin4.) 


When we come to consider the validity of Anuloma 
marriages, the prospect is much more hopeful. The text-writers 
thernselves lend support to the view that such marriages were 
permissible. In Manu Chap. 3 verses 12 and 13 there is a 





- en tn ey 


1. (1863) 1 M. H. C. R. 478. 2, (1912) 16 I. C. 133. 
"3, (1900) 2 Bom. LR: 128. 4. A.I. R.1926 All 656. 
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statement : 


“For the first marriage of iwica bori classes, the same class are 
recommended; Anuloma marriages are permissible.” (Sacred Books of the 
East, Vol. 25, pp. 77, 78.) 


Verses 14 and 19 no doubt express disapproval of marri- 
ages of men of higher castes with Sudra women. But where 
provision is first made for such marriages and disapproval is’ 
later expressed, it is fair to infer that such marriages were 
not prohibited. Medathithi gave such a. meaning to these verses 
of Manu; and Kulluka Bhatta interpreted them to refer to 
Pratiloma marriages and not to Anuloma marriages. In 
Yagnavalkya Smrithi marriages are described as Nitya- 
and Kamya marriages. Nitya marriage is marriage for 
the sake of a son. Therein the bride should be of the 
same class. In Kamya marriage the bride should be of 
the same class or of a lower class. Where there is failure 
to produce a son on a wife of the Nitya marriage, a Brahmin 
may marry a woman from the 3 lower castes. Describ-. 
ing the marriage ceremonies, Yagnavalkya says that the 
Brahmin girl should take the hand of her lord, the Kshtriya 
girl should hold an arrow in her hands, the Vaisya girl 
should hold a goad (stick to urge cattle), and a Sudra girl 
should hold .the end of the skirt of her husband. While 
speaking of the Anulomajas, both Yagnavalkya and Vignanes- 
wara use the Sanskrit expression Vinna (married woman) in 
reference to their mother. While speaking of the shares of 
sons, in the Mitakshara, provision is made for Anulomajas 
and not for Pratilomajas. Nilakantha accepts the view that 
Anuloma marriages are permissible. Narada, unlike Manu and 
Yagnavalkya, is positively in favour of one of the regenerate 
castes marrying a Sudra woman (vide Jolly’s Institutes of 
Narada, p. 173). 

Judicial opinion is also strongly in favour of accepting 
the validity of such marriages. Sir Colley Scotland, C.J., 
reinarks in the case of Pandaiya Telaver v. Puli Telaver1 above 
referred to. 7 

« Although it (law)- recommends and inculcates a 
marriage with a woman of- equal: class as-a preferable des- 
cription, yet the marriage of a man with a woman of a lower 
class or tribe than himself appears not to be an invalid 
marriage, rendering the issue illegitimate.” 





1. (1863) 1 M.H.C.R. 478. 
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In a case reported in Bai Gulab v. Jivanlal Harilal,1 
Macleod and Shah, JJ., took the view that the marriage 
between a Vaisya male and a Sudra female was valid in law. 
The same High Court in Natha Nathram v. Chhotlal Dajibhai2 
held that a Brahmin male and a Sudra woman were lawfully 
married; and so did Suhrawardy and Graham, JJ., of the 
Calcutta High Court, in the case reported in Nalinaksha Majhi 
v. Rajani Kanto Das’ where the question touched the 
marriage between a Brahmin male and a Sudra female, both 
of whom belonged to the’Vaishnava Cult. The contrary view 
was taken by Burkitt and Aikman, JJ., of the Allahabad High 
Court in a case reported in Padam Kumari v. Suraj Kumari4 
It is said: S 


“ Whatever may have been the view in ancient times, I have no hesita- 
tion in saying that at the present day, marriage between a Brahmin (male) 
and a Chattari (Kshatriya female) is not a lawful marriage.” 


No reasons are given for the conclusion come to by the 
learned Judges; the matter seems to have been taken for grant- 
ed. The passage suggests that because such marriages are 
obsolete at the present day the learned Judges thought they 
were of no legal validity; but with all respect to the learned 
judges, the fact that they are obsolete does not indicate that, 
they are prohibited. The- question arose in ‘Madras ‘in 
Morarji v. Administrator-General, Madras,’ and Mr. Justice 
Venkatasubba Rao followed the Bombay decisions. ; 

Are marriages between members of different sub-castes 
among the same caste valid in law? Marriages among Sudra 
sub-castes are perfectly valid in law. (See the Madras cases 
in Muthusami v. Masilamani6, Inderun Valungypooly Taver v. 
Ramaswamy? and Pandaiya Telaver v. Puli Telaver,8 Calcutta, 
Bombay and the Punjab Courts have taken the same 
view.) Inthe Madras cases, all non-twice-born classes were 
deemed to be Sudras. It is a different, though analogous, 
question whether members of different sub-castes among the 
regenerate classes could intermarry. There is a`case in 
Melaram v. Thanooram,9 a Bengal case, wherein it was held 
that a marriage between members of two sub-castes among 








1. (1921) I.L.R. 46 B. 871. 2, A.LR. 1931 Bom. 89, 
3. ALR. 1931 Cal. 741. 4, (1906) I.L.R.:28 All, 458. 
5. (1928) LL.R. 52 Mad. 160: 55 M.L.J. 478. 
6. (1909) LL.R. 33 Mad. 342: 20 M.L.J. 49. 
7. (1869) 13 M.I.A. 141 at. 158 and 159. 
8. (1863) 1 M.H.C.R. 478, 9. (1868) 9 W.R. 552 (Civ.). 
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Brahmins, was invalid. In Banerji’s Law of Marriage and 
Stridhana, 4th Edn., p..75, the learned author reviews the case 
and observes that the case was an indication of the rigour of 
the rule of caste in marriage questions in Bengal, as distin- 
guished from laxity prevailing in the Madras cases. The 
observations of Sir Colley Scotland, C.J., in Pandaiya Telaver 
v. Puli Telaver1 quoted above, support the view that inter- 
sub-caste marriages are lawful. There is also a case in Har 
Prasad v. Kewal? where the parties belonged to Taga Brahmin 
class and the marriage between 2 sub-castes of Taga Brahmins 
was held to be valid. If as the later cases hold Anuloma 
marriages are valid, a fortiori, it would follow that inter-sub- 
caste marriages are also valid. 


What is the status of children born of inter-caste marria- 
ges? Do they belong to their father’s caste or their mother’s 
caste? The matter is by no means free from doubt. The old 
Hindu Law said that they belonged to a caste higher than their 
mother’s and lower than their father’s. Thus a son begotten ` 
by a Brahmin upon a Kshatriya wife is a Murdhavasikta, upon 
a Vaisya wife is an Ambastha and upon-a Sudra wife a Nishada 
or Parasava. A son-begotten by a Kshatriya on a Vaisya wife 
isa Mahisya and upon a Sudra wife an Ugra. A son born of 
a Vaisya by a Sudra wife isa Karana. On that principle the 
Judges in Brindavana v. Radhamani3 held that the son of a 
Kshatriya born of a Sudra woman was not a Sudra but 
belonged to a higher caste called Ugra. The Judge in Bai 
Gulab v. Jivanial4 felt a doubt in accepting this principle, and 
while considering the caste of a woman born of a Vaisya father 
and Sudra mother, proceeded to decide the case on the assump- 
tion that she was a Sudra. In Natha Nathuram v. Chhotalal,6 - 
it was held that the anuloma marriage was valid but that the 
son was entitled to only #4, share of the estate of his father 
‘and uncle. Banerji in his valuable text-book remarks that 
much depends on the treatment given to these children by the 
members of the caste, and if the castemen recognize them as 
belonging to their caste, they may acquire such status in law. 
It has to be remarked that the status of children of inter-caste 
Marriages in matters of their own marriage or inheritance, 


1. (1863) 1 M.H.C.R. 478. 2. AIR. 1925 All. 26. 
3. (1888) I.L.R. 12 Mad. 72. . 4, ALR. 1922 Bom. 32. 
5. A.LR. 1931 Bom. 89. 
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are not entirely free from doubt and difficulty, arid it has yet 
to be seen how Courts would decide these vexed questions 
when they arise. 


Members of different castes among Hindus can validly 
contract an alliance under the Special Marriage Act III of 1872 
as amended by Act XXX of 1923. The marriage may be Anu- 
loma or Pratiloma but if it be solemnized under the Special 
Marriage Act it would acquire legal status. Under S. 2, petsons 

‘each of whom professes the Hindu, Sikh, Buddhist or Jaina 
religions can inter-marry; neither party must have a wife or 
husband living at the time of such marriage; solemnization is to 
be done before.a Marriage Registrar and 3 witnesses; though 

- Hindu Law permits polygamy, a person marrying under this 
Act and marrying again during the lifetime of the other 

spouse, is guilty of the offence of bigamy under Ss. 494, 495, 
Indian Penal Code; the Divorce Act (IV of 1869) applies to 

‘persons marrying under this Act; persons marrying under this 

` Act do not lose their rights of inheritance atid other property 
rights under Hindu Law, as the Caste Disabilities Removal 

Act (XXI of 1850) is made applicable to them; the marriage 

of a coparcener affects his severance from the joint family, and 

‘succession to persons marrying under this Act is to be regulat- 
ed not by Hindu Law but by the provisions of the Indian 
Succession Act. Persons marrying under this Act continue to 
be Hindus even after their marriage, though not for purposes 

‘of succession and there are not many hardships imposed on 
the parties to the marriagé of their children. It would there- 
fore appear that the system of marriage provided under this 
Act is the most favourable to persons contracting inter-caste 
Marriages. ` ` i 


Under the Hindu Law, in the absence of custom, the tie of 
marriage is indissoluble except by the death of either party; 
and conversion has not the effect of putting an end to the 
marital relation. I shall consider the effect of Hindu religion 
on marriage between Hindus and non-Hindus when I come to 
deal with inter-communal marriages. 


-After the passing of the Hindu Widows Re-marriage Act, 
Hindu widows are as eligible for marriage as Hindu maidens; 
and the rules applicable to the one apply to the other, with 
this reservation that a widow re-marrying loses her rights of 
inheritance to the property of her husband. 
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I would only refer in passing to the Marumakkathayam 
Law obtaining in Malabar and the Aliya Santana Law 
obtaining in Canara. Marriage as creating legal rights is 
not recognised under those systems but marriage as a social 
institution exists: Pratiloma marriages are prohibited. Only 
inter-caste and Anuloma marriages are permitted. A 
marriage between persons following the Marumakkathayam or 
Aliya Santana Law can be validly solemnized under the 
Malabar Marriage Act (IV of 1896) and the children 
of such marriage acquire certain rights of inheritance. Such 
marriages may be dissolved by a petition filed by both parties 
or by either party under Ss. 20 and 21 of the Act; and on such 
dissolution the parties are at liberty to marry again. The 
succession to the property of parties to such marriages is 
governed by special rules provided in Ss. 23 and 24 of the Act. 
The Marumakkathayis are now governed by the Marumakka- 
thayam Act (XXII of 1933) which legalises the customary 
marriages and provides for succession in such cases. 


I shall pass on to the next main division of my subject: 
Inter-communal marriages. 


Here the word ‘communal’ is used as signifying persons 
belonging to a religious denomination. Can persons belonging 
to different religions validly inter-marry? Whatis the form 
of marriage that they shall have to adopt? And what is to 
be the legal status of their children? These will be some of 
the questions which I shall attempt to answer in this part of 


my paper. 


When two persons belonging to two different faiths desire 
to marry, if either be willing to change his or her faith and 
to embrace the religion of the other partner, there would not 
be much difficulty in legalizing their marriage. Thus a 
Christian girl may change her faith for Hinduism and marry 
a Hindu husband. This frequently happens among certain 
classes in Southern India. The parties can undergo the Hindu 
form of marriage and acquire the status of husband and wife. 
But even when conversion takes place marriages cannot be 
legalized in contravention of the rules of Hindu Law. Thus 
a Brahmin girl cannot validly marry under Hindu Law a 
Christian convert to Hinduism, for a convert to Hinduism 
will not be Brahmin but can only be deemed to be a Sudra. 
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(Vide Muthusami v. Masilamani1.) And Hinduism prohibits 
‘Pratiloma marriages. Where one or both of the contract- 
ing parties to a marriage happen to be Christians, 
the marriage must be solemnized under the Indian 
Christian Marriage Act (XV of 1872) -and a marriage 
solemnized otherwise is void. See S.4. S. 60 of the said 
-Act insists on monogamy and neither of the. parties shall 
have a wife or husband living at the time. Under the 
Act marriages are to be solemnized by Christian clergymen 
or Marriage Registrars appointed thereunder, after the issue 
of proper notice and the fulfilment of necessary formalities. 
S. 88 clearly lays down that nothing in the Act is to validate 
what is prohibited by the personal law of either of the 
contracting parties. The provisions of the Indian Divorce Act 
apply to marriages under this Act. See S. 2, Act IV of 1869 ` 
as amended by Act XX of 1926. Ordinarily the Mahomedan 
Law welcomes converts to its fold; but where the intended 
conversion is not bona fide but made witffa desire to enjoy 
certain privileges under Mahomedan Law, courts have held 
that the conversion and subsequent marriage were illegal. 
Thus ina case in Juggut Mohini Dossee v. Mussumat Sokhee- 
money Dossee2 when a Christian, already married to a 
Christian wife, desired to marry another native Christian 
woman, but as he could not validly do so under Christian 
Law, both of them embraced Islam under which polygamy 
prevails, the Court held that the conversion and the 
_ subsequent marriage, not being bona fide were illegal. In 
Mt. Nandi v. Emperor8 where a Hindu Chamari woman, 
having a Hindu husband alive, ‘changed her faith into 
Islam and married again, since conversion did not dissolve her 
former marriage and the conversion was mala fide, it was held 
she was guilty of an offence under Ss. 494, 495, Indian Penal 
Code. : 


The case of persons belonging to different religions desiring 
to intermarry and neither willing to forsake their former 
religion is likély to be of rare occurrence; for when the question 
arises as to choosing between one’s religion and the person on 
whom one has set one’s heart, the matter would not be long 
left in doubt. 





1. (1909) I. L. R. 33 Mad. 342: 20 M.L.J. 49. 
2. (1871) 14 M. I. A. 289 at 303. 3. (1919) 59 I. C. 33. 
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If neither be willing to change his or her religion the 
Special Marriage Act is helpful in validating a marriage 
between them provided that each of them belong to one or 
other of the Hindu, Buddhist, Sikh or Jaina religions. Where 
one of the parties profess any other religion like the Christian, 
the Mahomedan, the Parsi or the Jewish religion, the parties 
cannot contract a lawful alliance under the Special Marriage 
Act. 

Under Mahomedan Law a Mahomedan male can 
contract a lawful marriage not only with a Muslim but 
with a Kitabia, ie, a Jew or a Christian but not with 
an idolatress or a fire-worshipper. A Mahomedan can 
also lawfully marry 4 wives at a time. Under the 
Christian Law a man cannot take more than one wife 
at a time. It would therefore appear that consistently with 
both religions a Mahomedan could take a Christian girl 
for his first wife, but how is the marriage to be solemnized? 
Under the Christian Marriage Act, the wedding must be 
solemnized under the Act; but Mahomedan Law does not 
recognize the validity of a marriage where the formalities 
laid down by that law are not fulfilled. The solution therefore 
seems to be a conversion on the part of either to the other’s 
faith, and then if the conditions under the new faith are 
complied with, a lawful marriage could be celebrated. 
Hindu Law does not recognize the validity of the marriage 
between a Hindu and a non-Hindu. Consequently a Hindu 
male cannot lawfully marry a Christian girl or vice versa, 
both retaining their former religions. Under the Maho- 
medan’ Law, again, a girl cannot marry a non-Muslim. It 
would therefore follow that mixed marriages, where the 
parties insist on continuing in their former religious folds, 
could lawfully be performed only under the Special Marriage 
Act, the parties belonging to the 4 religions indicated above. 

We are not concerned here with the validity of marriages 
between Indians and English women celebrated in England, 
for such alliances are governed by rules of the English 
Marriage Law. 

If anative husband (the expression is used, not in contra- 
distinction with ‘foreign husband’, but as signifying a 
domicile in British India, who is not a Muslim, Christian or 
Jew) changes his faith to Christianity, the wife is given an 


option under the Native Converts’ Marriage Dissolution Act, 
D 


me 
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to have the marriage dissolved. On the husband suing for 
restitution of conjugal rights the wife may refuse to live with 
him by reason of his conversion, and if she persists in such 
refusal for a year, the Judge shall declare the marriage 
dissolved. On such dissolution either party may validly re- 
marry as though marriage had been dissolved by death. Such 
dissolution does not affect the legitimacy of children born 
prior thereto. 

Where a Hindu already having 2 or more wives embraces 
Christianity along with his wives, it would seem that the 
rule of monogamy obtaining under Christian Law, would not 
operate to invalidate marriages contracted before such conver- 
sion. The children of such prior marriage would continue to 
be legitimate. 

It only remains to consider the status of children born of 
inter-communal marriages between persons professing the 
Hindu, Muhammadan, Sikh or Jain religions. Where the 
parties are married under the Special Marriage Act, rights of 
succession to them is governed by the Indian Succession Act. 
Marrying a non-Hindu does not entail loss of religion under 
Hindu Law; but in a case in which a Hindu male marries a 
Jain woman under the Special Marriage Act, it would be a moot 
question whether the children belong to their father’s faith or 
the mother’s faith, and as to who would be entitled to the 
guardianship of the children. Where there is conversion the 
law applicable to the parties and their children is the law of 
the religion which they have embraced. ` 

A. Venkata Narsu, Vakil, Rajahmundry. 





SUMMARY OF ENGLISH CASES. 


Warring (Lord) v. LONDON AND MANCHESTER ASSURANCE 
Company, LIMITED, AND OTHERS, (1935) 1 Ch. 310. 

Mortgage—Power of sale—Exercise of by mortgagee—Con- 
tract for sale by mortgagee—Later tender of mortgage amount by 
mortgagor—If mortgagee can be restrained by injunction from 
completing the sale. 

W mortgaged certain property to a company in 1929. There 
was a default in payment of the mortgage amount,.and the mort- 
gagor was given many opportunities to find the money due under 
the mortgage. But as no money was forthcoming, the company 
ultimately entered into a contract for sale of the mortgaged pro- 
perty and informed the mortgagor about it. The mortgagor later 
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commenced an action to restrain the mortgagee by an injunction 
from completing the sale alleging that then he was in 2 position to 
pay off the mortgage. f 

. Held, that a mortgagor, on tendering the principal and interest 
due under the mortgage, is not entitled to restrain the completion 
by conveyance of a contract already entered into by the mort- 
gagee as mortgagee for the sale of the property comprised in the 
mortgage and to redemption of the property, unless it is proved 
that the mortgagee entered into the contract in bad faith. It is 
impossible to suggest that the mortgagor’s equity of redemption 
remains in force pending completion of the sale by conveyance. 

Warner v. Jacob, (1882) 20 Ch. D. 220, relied on. 

Inre W. T. Ports. Ex parte Epstein v. THE TRUSTEE AND 
THE BANKRUPT, (1935) 1 Ch. 334. 

Tasxation—Bankruptcy—Three creditors represented by same 
solicitor—Counsel different—Senior counsel engaged for one of 
the creditors—If costs of senior counsel could be disallowed—Case 
of that creditor more serious and different from others. 


In an application by a bankrupt for the approval of a scheme 
of arrangement, three of the bankrupt’s creditors were represented 
by the same firm of solicitors; but as the case of each of the cre- 
ditors was different and especially the case of one E was more 
serious also, the solicitors engaged three different counsel and for 
E a leading counsel was engaged. The costs of the proceedings 
before the learned registrar were ordered to be taxed and paid 
out of the bankrupt’s estate. On taxation the taxing master dis- 
allowed the costs incurred by E in engaging leading counsel. 


Held, that each case must depend upon its own facts and in 
order to see whether the employment of leading counsel is justified 
or not, one has to consider the whole facts, remembering always 
that leading counsel may be a luxury for which an opponent, or 
the estate of a bankrupt should not be made to pay and that, on 
the other hand, in some cases the employment of leading counsel 
may be a proper precaution to take. The fact that no leading 
counsel-was engaged on behalf of the other two was no ground to 
deprive E of his costs. The registrar ought to have considered 
each creditor’s case separately.. 


In re Samuets. Ex parte Ture TrusteE v. J. H. S. Tee, 
TRADING AS TEE BrotHers AND Company, (1935) 1 Ch. 341.. 

Bankruptcy—Bankrupicy Act, 1914, S. 40—Execution—Wnit 
“of fi. fa—Arrangement between debior and creditor to pay instal- 
menis—W ithdrawal of execution—Some instalments paid—Receiv- 
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ing order on: Bankrupt’s own petition— Benefit of execution’ —If 
sums paid under arrangement to be refunded. 

On 6th August, 1931, the respondent obtained a ‘judgment 
against the bankrupt and on that judgment he issued execution on 
the 8th August and the sheriff entered under a writ of fi. fa. and 
seized the bankrupt’s goods. Shortly after, the judgment-creditor 
and debtor entered into an arrangement by which payment had to 
be made by instalments. The sheriff then withdrew from posses- 
sion but reserving a power of re-entry under the writ. Payments. 
were madein August, September and October but as there was 
default, the creditor sted for balance, obtained a judgment and 
again got possession under a writ of fi. fa. Again he went out of 
possession asa result of an arrangement under which the bankrupt 
paid 90/. in December and in January the bankrupt paid a further 
sum of 100/. leaving a balance of about 123/. unsatisfied at the date 
of the bankruptcy. The debtor was adjudicated bankrupt on 28th 
January, 1932, on his own petition. The trustee in Bankruptcy 
claimed the two sums of 90/. and 100/. as benefit of an incomplete 
execution within the meaning of S. 40 of the Bankruptcy Act, 1914. 

_ Held, that those two sums cannot be treated as being the 
benefit of the executions and cannot therefore be claimed by the 
trustee, A payment made to prevent a seizure and sale and to get 
rid of the execution in that way is not the benefit of the exe- 
cution within the meaning of S. 40. 


In re T. H. Godwin, (1935) 1 Ch. 213, followed: 





In re A Destorn, Ex parte uate (1935) 1 Ch. 353. 

Bankruptcy—Petition by money-lenders—Duties of Court to 
investigate—Public duty to see that provisions of Bankruptcy and’ 
Money-lenders Acts have been complied with—Consent of parties 
—If saves the duty—Bankruptcy Aci, 1914,S.5; R. 171, Bank- 
ruptcy Rules, 1915; and S. 10, Money- lenders Act, 1927, . 

A Bankruptcy petition was presented by S and D, two money- 
lenders, in respect of 1684/. roughly. With regard to S, the claim 
was for about 1156/. and another sum of 160/. latter recoverable 
only after all the creditors were paid. As for D, it was a claim for 
5271. and a postponed claim for interest at 240]. per cent. With 
regard to S, there was a stay of execution pending an appeal and 
with regard to D, there was judgment only for 130/. The matters. 
arose out of transactions which carried interest of over 48 per 
cent, and therefore required the duty of the Court to be exercised’ 
in accordance with S. 10 of Moncy-lenders Act, 1927. 

Held, that the provisions in Bankruptcy Act, S. 5,requiring the 
Court to require proof of the debt of petitioning creditor and act. 
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of bankruptcy and R. 171 requiring proof of the same when the 
debtor gives notice that he intends to dispute are important duties 
which the Court must observe and make anote that they have been 
complied with. - An admission is not sufficient in bankruptcy pro- 
ceedings. The Court is acting not merely inter partes but in the 
public interest. So also the provision in S. 10, Money-lenders Act, 
is a duty which belongs to the Court and cannot be evaded by any 
admission or consent-which is given by any one of the parties. 

Mills Conduit Investment, Ltd. v. Leslie, (1932) 1 K.B. 233, 
followed. ; 

Forster v. WiLtiaMs Deacon’s Bank, Limitep, (1935) 1 Ch. 

359, l 

Will—Trustee under—Appointment.of a new trustee—New 
trustee both managing trustee and custodian trustee—Original deed 
of trust not providing for remuneration—If new trustee can claim 
remuneration, 


Z executed a will under which his son TPZ was appointed 
sole trustee. The will contained no power for any trustee to 
charge for his services as trustee. The son being desirous of 
retiring appointed the defendant bank by a deed of appointment to 
be “(a) sole managing trustee of the said will in the place of the 
present trustee, and (b) custodian trustee of the will and further 
provided that ‘the bank while acting as trustee of the said will will 
be treated nof only as managing trustee but separately as custodian 
trustee with such functions, duties and powers as appertain to a 
custodian trustee under S.4 of the Public Trustee Act,’ 1906, 
and may act as such managing trustee and custodian trustee 
respectively by its proper officer or officers’ and ‘while acting as 
custodian trustee... . shall be entitled to receive remuneration 
for its services’.” l 

Held, that inasmuch as the Bank was appointed both the 
managing trustee and custodian trustee, and the Bank accepted it, 
the effect was that it made the bank an ordinary trustee. It cannot 
separate the two functions and claim to act as custodian trustee 
only and as such claim the right to charge under S. 4 of the Public 
Trustee Act, 1906. 


In re BOYER. NEATHERCOAT v. LAWRENCE, (1935) 1 Ch. 382. 

Will—Construction—Gift to E and F for life and after their 
death to brothers and sisters or their heirs as should be living at 
the time of her death—Death:of a sister surviving testatrix, leaving 
her husband behind—Husband if entitled to under the will. 

By her will dated 1868 a testatrix bequeathed 600/. to trustees 
- upon trust:for the benefit of her children E and F during their lives 
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and after the death of both of them, the 600/. and any accumulation 
of interest therefrom was to be equally divided “among such and so 
many of my brothers and sisters or their heirs as shall be living at 
the time of my decease”. A sister of the testatrix survived the 
testatrix and died leaving her husband. On the death of E and F, 
the sister’s husband claimed under the will. 

Held, that the gift was a substitutionary gift and that the 
words “or his heirs” operate to give the personal estate to the 
persons who would have become entitled on the death intestate of 
the first taker to his or her personalty. But the husband of the 
first taker, where she is a married woman cannot take under it, if 
the words are to betreated as meaning next of kin or as meaning 
the persons who take under the Statutes of Distribution, because 
the husband succeeds to the wife’s property not as one of the next 
of kin nor by virtue of the Statute of Distributions, but by reason 
of his marital right. 


In re aie (1917) 1 I.R. 63, dii and Speiet 


In re Brine anD Davies’ Contract, (1935) 1 Ch. 388. 

Vendor and Purchaser—Contract to sell registered freehold— 
Title found later to be only possessory—Non-disclosure of fact of. 
possessory title—National conditions of sale—Condition 4, S,2— 
Objections to title to be made in 14 days—Objections to title after 
14 days—If purchaser can rescind contract after time, 


By a contract, dated 11th July, 1934, B agreed to sell Da 
registered freehold property subject to the national conditions of 
sale. It was found on an examination of the Land Registry on 
12th July, 1934, that the vendor had only a possessory title. By. 
S. 2 of condition 4 of the conditions of sale, “The purchaser shall. 
deliver his objections and requisitions (if any) in respect of the 
title. . . . . Within 14 days from the actual delivery of the 
abstract. . . . . . and in default of such objections and 
requisitions (if any), the purchaser shall be deemed to have 
accepted the title”. ‘Till he saw the abstract, the purchaser believ-, 
ed that the vendor had an absolute title. On 8th August, 1934, the. 
purchaser complained about the title. The vendor contended that 
the complaint was not valid as being out of time but nevertheless 
gave a statutory declaration of 12 years undisputed possession. 


Held, that the vendor should have stated the fact that he 
could-give only a possessory title in the contract. He did not do 
so and consequently the contract is misleading since the -vendor 
represented that he could give an absolute title. The statutory 
declaration does not constitute such a title, The vendor cannot 
rely on condition 4, because the vendor here offers to the purchaser, 
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something substantially diferent from that which the purchaser 
contracted to purchase. 





RAWLENCE AND SQUAREY V. SPICER. WITHERS AND COMPANY 
y. SAME, (1935) 1 K. B. 412. 7 

Distress— Order for recovery of tithe rent charge by distress— 
Mistake as to value of goods distrained—Bona fide mistake—When 
and if second distress can be levied, 

In general a debtor, whether he be a tenant or a person liable 
to pay tithes, or a person liable to pay a statutory import of one 
kind or another to which the remedy of distress has been applied, 
must not be subject to any undue hardship or embarrassment in 
the levying of the distress. It has therefore been laid down that as 
a general rule a second distress is not permissible. If a creditor 
fails to obtain satisfaction by the first distress, his power to, or 
remedy by, distraint is exhausted. But there are certain excep- 
tions to it, 


(1) a bona fide mistake in the bailiff or the distrainor, t.e., a 
mistake which is excusable or justifiable in that it cannot be 
attributed to any neglect or default or lack of judgment, still less 
to any folly on the part of the distrainor, 

(2) where, by the unlawful act (meaning by that ‘wrongful 
act’) of the distrainee, the distrainor is prevented from realising 
the distress. 

Hutchins v. Chambers, (1758) 1 Burr. 579; Bagge v. Mawby, 
(1853) 8 Ex. 641; Lee v. Cooke, (1858) 3 H. & N. 203 and Rez v. 
Judge Clements. Ex parte Ferridge, (1932) 2 K. B. 535, followed. 


Tue Kine v. West Miptanp TRAFFIC AREA LICENSING 
AUTHORITY. Ex parte Great WESTERN Raitway COMPANY, 
(1935) 1 K. B. 449. 


License—Road and Rail Traffic Act, 1933—Motor-car—Goods 
carrier—A pplication for B license—Whether license must be limit- 
ed as to area of user—Writ of certiorari issued by Divisional 
Court—Reversal on appeal—If Court of Appeal could issue a writ 
of supersedeas and procedendo. 

H. L. Ltd. applied fora B license for two motor vehicles, 
stating in their application the place of the head office—West Brom- 
wich; the nature of their business—“Furniture removing and 
delivery of furniture; the district in which or places between 
which vehicles will normally be used, Birmingham, Wolverhamp- 
ton, Sutton, Hagley.” The licensing authority granted a license 
in this form “Hill and Long, Ltd., two vans, 3 1/4 tons, furniture 
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and household effects, any distance”. The G. W. Ry. on becoming 
aware of this license obtained a writ of certiorari from the 
Divisional Court quashing the license on the ground that the licens- 
ing authority had no power to grant a B license with an unlimited 
area of operation. 


Held, by the Court of Appeal that the license was not one 
which was not covered by the original application, and was valid. 
The licensing authority is entitled to grant the license without im- 
posing any restriction as to the area within which the vehicle 
may be used, Where the appellate court reversed the decision of 
the divisional court issuing a writ of certiorari, the appellate 
court has got power to issue a writ of supersedeas and procedendo 
to restore the license issued by the licensing authority under S. 27 
of the Judicature Act, 1925, O. 58, R. 4 and R. 206 of the Crown 
office rules. 





MARSHALL vV. Linpsey County Councit, (1935) 1 K. B. 516: 
104 L. J. K. B. 285. 


Negligence—Maternity Home—Presence of puerperal fever in 
a patient—Disinfection—New patient—If matron should warn 
patient—F Failure to warn—Council, if liable in damages for suffer- 
ing thereby. 


On 12th July, 1933, Mrs. M was admitted to the defendant 
council’s Maternity Home for the purpose of her confinement. On 
July 4th, one Mrs. F, an inpatient there, had contracted puerperal 
fever, a highly infectious disease. She was taken to the General 
Hospital, where it was so diagnosed, After she was so removed, 
the matron had taken some disinfectory precautions and closed 
the ward last occupied by Mrs. F for some days but a ward which 
she had occupied some days. before ior two days was not 
disinfected. The nurse who attended on F’s delivery was put off 
duty for two days. Some other patients also caught the infection 
but escaped. On July 12th when Mrs, M was admitted nothing 
was said to her about the case of Mrs. F or the precautions that 
they had taken to prevent infection. 


After admission in the hospital, she contracted puerperal 
fever. It was found that the cause of the outbreak was the intro- 
duction of the disease germs in Mrs, F’s case, which the efforts of 
those in the Home in the way of disinfection failed to eliminate. 
Two competent medical officers were consulted and they felt the 
disinfection was enough and that the Home need not be closed. 
Mrs. M sued the defendant council for damages on the ponpe of 
the negligence of its servants. ri 
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_ Held, that the defendant council was not liable for negligence 
‘or breach of duty on the part of the doctors attached to the Home 
in deciding that that the Home was sufficiently disinfected and 
need not be closed for new Patients. The doctors were not then 
acting in an administrative capacity as the defendant’s servants; 
but (Maugham, L. J., dissenting) the defendant council was liable 
for the negligence of the matron and the nurses in not informing 
Mrs. M of the risk that she was running. 

Per Maugham, L.J.: “ If the independent medical advisors of 
such a Home having taken the necessary precautions do not think 
it expedient to close the Home to fresh patients and do not require 
any warning to be given, I am of opinion, that the authorities in 
the position of the defendants are free from responsibility.” 

NICHOLSON v. SOUTHERN RAILWAY COMPANY AND SUTTON 
AND Curam Ursan District Council, (1935) 1 K.B. 558: 104 L. 
J. K. B. 265. 

Highway—Highway authorities—Making of highway—Eleva- 
tion of highway—Adjoining land lowered—Obligation of adjoin- 
ing owner to raise his land. 

The defendant council in making up a highway raised the 
level of the road at one point, with the result the level of the 
adjoining land of the Railway which was unfenced, became lower- 
ed and at that point a dangerous drop was caused. A pedestrian 
walking along at night fell down the drop and was injured. In 
an action for damages against the owner or occupier of the adjoin- 
ing land and the defendant council as the highway authority, 

Held, that there is no common law obligation upon owners or 
‘occupiers of land adjoining a highway to prevent their land from 
ever becoming a nuisance. No doubt a land adjoining a highway. 
should never be so used or allowed to get into such a condition as 
to make it a nuisance to the highway (Barnes v. Ward, 1850, 
9 C.B. 392). But where nothing is done on his land, but the autho- 
rities concerned with the maintenance of the highway alter the 
highway in such a way as to constitute it dangerous, it will be an 
intolerable burden and hardship to throw on the owner or occupier 
of the adjoining land, an obligation to make it safe. The Railway 
company was not liable but the highway authority was liable as it 
was their act'that brought on this danger. 


Tue Lonpon Corporation, (1935) P. 70:104 L. J, P. D. A. 
20. , 
Shipping—C ollision—Damage to ship—Ship sold to another~ 


Damages if can be claimed, 
E 
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The plaintiff’s steamship B and the defendant’s steamship: 
‘L.C. which were laid up in a river, ranged against each other 
collided and each sustained slight damagé. Both the steamships. 
were surveyed by a surveyor and it was agreed that the cost of re- 
pairing B would be 250]. The plaintiff’s steamship B was sold to 
foreign ship-breakers to be broken up. No repairs were done. Im 
an action by B against L.C. for damages, owners of L.C. contended: 
that as the ship had been sold, the plaintiffs sustained no loss. 


Held, that it was not established that -the owners of B, would 
have parted with their vessel, if she had not been damaged, at the 
same priceas they had got for the damaged vessel. The mere fact. 
that the ship has been later sold is no concern.of the defendants, 
unless he could establish that thereby the plaintiff has suffered no. 
damage. The plaintiff having proved that B had suffered dama- 
ges, which, prima facie is the cost of the repairs to bring it to the 
original stage before damage, viz., 2501. the defendants were liable 
for it. The fact that B was sold to be broken up, is an accidental 
circumstance which ought not to be taken into account in the way 
of diminution of damages, any more than it is in a case of the sale 
of goods, where the difference in market price and contract price is 
always allowed, regardless of the fact that having regard to what 
the purchaser has done, no such damages are in fact suffered by 
him. 


D. B. v. W. B., (1935) P. 80. 


Husband and wife—Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1925—Complaint of perverted sexual 
acis of the husband—Desertion—Evidence of wife—Necessity 
for corroboration. 


A wife applied for orders under the Summary Jurisdiction 
Acts, 1895 to 1925, on the ground that her husband had deserted 
her chiefly by perverted sexual intercourse, The evidence of the 
wife was not corroborated. 


_ Held, that if it was proved that over a considerable time the 
husband had been guilty of filthy sexual practices in connection. 
with her (wife) and that her health had suffered therefrom, it 
would amount to cruelty and constructive desertion by the husband 
so as to justify her leaving the home. The Court demands that 
when a matrimonial offence, whatever it is, is charged, if possible 
the evidence of the spouse making the charge should be corrobo- 
rated. But the necessity for corroboration is not an absolute 
rule of law. 4 G 


*, 
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_ Oliver Wendell Holmes.—Members of the legal profession in 
this country will join with their confreres in the United States in 
mourning the loss by death of one who, for an unusually long 
period of years, wielded an immense influence on legal thought, 
first, by his writings, and secondly, by his judgments in the 
Supreme Court of Massachussets, and afterwards in the Supreme 
Court of the United States. Early he recognised that law is not a 
“ragbag of details”, but a system of well-ordered principles which 
it is the function of the lawyer to apply in individual cases. In his 
classic work, “The Common Law”, he showed in masterly 
fashion and in language of great charm how law should be studied, 
namely, by an exhaustive examination of its historical develop- 
ment; and a perusal of that famous work may well be said to 
constitute an epoch in every young lawyer’s life. From his father, 
the author of “ The Autocrat .of the Breakfast Table ” and its 
companion volumes, he inherited not only his skill and charm in 
authorship but also his fine play of humour, as was strikingly 
illustrated on one occasion at a sitting of the Supreme Court. A 
member of the Bar was addressing the court for the first time, his 
father being one of the judges. The father was a tiny shrimp of 
a man, while the son towered head and shoulders above the Bar. 
Observing this physical contrast, Mr. Justice Holmes passed a note 
along the Bench with the words: ‘ A block of the old chip’.—S. 
J., 1935, p. 169. 





Imprisonment for Debt—In the course of a recent debate in 
the Upper House, Lord Arnold called attention io the Report of 
the Departmental Committee on imprisonment in default of pay- 
ment of fines, rates, and other sums of money. Reference to this 
subject has only recently been made in this column, and it is not 
proposed to repeat the figures, or, indeed, to indicate further the 
recommendations contained in the Report; butit may be noted that 
the number of persons imprisoned for debts of all kinds in 1932 
was not far short of one-half the total number of imprisonments 
in England and Wales for that year. The last twenty years have 
seen a great reduction in imprisonments for non-payment of fines, 
the figure of 11,244 forthe year 1932 comparing very favoura- 
bly with 75,000—the approximate number before the Criminal 
Justice Administration Act, 1914, to the provisions of which the 
reduction is largely attributable. The Earl of Feversham indicated 
that over 97 per cent. of the (nearly) half a million fines imposed 
by courts of summary jurisdiction were paid, and adverted to the 
fact that knowledge that the alternative to payment is imprison- 
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ment is a potent factor in securing payment. It was also intimat- 
ed that the Committee’s proposals, so far as they involve amend- 
ment of the law, had been noted for careful and sympathetic con- 
sideration when an opportunity for legislation arose. Meanwhile 
the Home Secretary is considering the issue of a general circular 
to all justices to bring to their notice suggestions calculated to 
reduce the number of men sent to prison and to confine that penalty 
to cases where it is unavoidable, if the authority of the court is to 
be upheld. In reply to Lord Merrivale, who asked whether the 
circular could be issued as a White Paper (in which form it would 
obtain publicity), the Earl of Feversham, while instancing the 
general practice, which is to send circulars to the clerk of the court, 
indicated that the suggestion would be placed before the Home 
Secretary.—S. J., 1935, p. 170. 


The Interest of a Child—If, although no steps have been 
taken under the Adoption Act, 1926, a parent has by other means 
relinquished the control of a child, the interest of that child 
guides the court when it is asked to make an order as to the child’s 
custody. In a case heard towards the end of last week—In the 
matter of Jean Crichton—a Divisional Court allowed an appeal 
from an order of Mr. Justice Atkinson, in chambers, refusing, on 
the return of a writ of habeas corpus, to make an order for the 
. return of Jean Crichton, aged eleven, to her appellant mother, 
Mrs. MacLean. The mother was a qualified nurse and midwife, who 
had been in the service of the Government in Egypt and elsewhere 
and had had to leave her little daughter in the care of others. 
Mrs. Hinckes kept a home and school for children at Lancing 
in Sussex and agreed to take Jean for £65 a year, and this was 
paid regularly for a number of years. After a time a gap in the 
payments occurred and the yearly sur was reduced to £48. All 
payments ceased in 1933 owing to Mrs, MacLean’s illness, Jean had 
spent parts of her holidays with her mother. When Mr, Justice 
Atkinson refused to make any order, he said that when he had 
seen the child and the adult parties privately the child had told him 
of certain things that had occurred whilst she was on holiday and 
had shown that she was frightened of her mother, for whom she 
had no affection. He (his Lordship) therefore directed that the 
child should remain with the respondent, but should spend her 
holidays with her parent —L. T., 1935, p. 172. 





Adoptions Generally.—In the few years which have elapsed 
since the Act of 1926 was passed we have become used to regularis- 
ed and legaliy binding adoptions and have forgotten how short a 
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time ago Mr. Eversley could write in his Law of the Domestic 
Relations that “the law of England, strictly speaking, knows noth- 
ing of adoptions” and countenances the claim of an adoptive 
parent “not on the ground of any right in the latter but of the 
material well-being of the child”. Before the Act cases often 
occurred and were discussed in the Sunday papers in which adop- 
tive parents, in spite of what they had thought were binding agree- 
ments, lost the companionship of adopted children whose parents 
were able to offer them various advantages. The law of England 
was often contrasted with that prevailing on the Continent. Inthe 
case under notice, as no advantage had been taken of the Act, the 
old law applied, and Mr. Justice Talbot, in giving judgment, 
thought that the man in the street would be surprised to hear there 
was any doubt about the matter. —L. T., 1935, p. 172. 


Other Cases and the Decision.—The facts in the above case 
were, Mr, Justice Talbot continued, somewhat similar to those in 
Re Thain; Thain v. Taylor, (1926), in which the court restored the 
child to its father. In that case, it may be recalled, the father had, 
on the death of his wife, left his baby daughter with his wife’s 
sister. He had always visited the child and contributed to its 
maintenance. Having remarried happily but had no other children 
he asked for the return of his daughter, Mary Louise, who had 
attained the age of seven, The child had become attached to her 
uncle and aunt, but Mr. Justice Eve, in the course of his judgment 
in the court below, said that “at her age one knows from 
experience how mercifully transient are the effects of partings and 
other sorrows, and how soon the novelty of fresh surroundings 
and new associations effaces the recollection of former days and 
kind friends, and I cannot attach much weight to this aspect of the 
case”. „It was clear, Mr. Justice Talbot noted in his judgment 
under notice, that the two considerations were the wishes of the 
parent and the welfare of the child, and that if these were incon- 
sistent the welfare of the child was the dominant consideration. 
Here there was nothing, as there was in Reg v. Dr. Barnardo, 
(1891), which came near to satisfying requirements which must be 
fulfilled before a mother’s wishes could be overruled. If the facts 
which Mr, Justice Atkinson had learned from the child were very 
serious there would have been no question of her spending holidays 
with her mother. Mr. Justice Hilbery agreed that the appeal must 
be allowed. In some cases, it may be noted, the rights of an un- 
impeachable parent are stressed, and in some the interest of the 
child. The matter is one for the exercise of discretion, but where 
there: are both an unimpeachable parent and an unimpeachable 
adopter, it is usually thought better and more natural for the child 
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to be handed over to its natural parent where no adoption order 
bars the way.—L. T., 1935, p. 172. 





The Law and the Church.—-A recent paragraph in The Times, 
reprinted from its issue of a hundred years earlier, announcing the 
bestowal of a living of considerable value by the Lord Chancellor 
—Lord Lyndhurst—on the Rev. George Crabbe, the eldest son and 
biographer of George Crabbe, the poet, is interesting, not only as a 
reminder that one of the many and diverse duties that fall to be 
discharged by the Lord Chancellor is the presentation of incum- 
bents to a large number of livings, but as a fresh testimony of the 
esteem in which the Crabbes, father and son, were held by two of 
the occupants of the Woolsack. It is true that the elder Crabbe, 
when he first came to London and sought by a metrical effusion to 
obtain assistance from Lord Thurlow, the then Lord Chancellor, 
took nothing by his motion save a curt answer that his Lordship’s 
“favocations did not leave him leisure to read verses”, a reply 
which stung the poet into a rejoinder in the shape of another set 
of verses intimating that in former days the encouragement of 
literature had been considered as a duty appertaining to the illus- 
trious station held by his Lordship. Such an attack was scarcely 
likely to placate the Chancellor, who in fact took.no notice at the 
time and appeared to be quite oblivious of the author’s existence 
till some years later, hearing Burke and Reynolds speak of 
Crabbe’s genius and destitution and of his wish to enter the Church, 
the gruff old Chancellor relented, invited the poet to breakfast, 
gave him a cordial reception, said, “The first poem you sent me, 
sir, I ought to have noticed, and I heartily ‘forgive the second,” 
and at parting placed a packet in his visitor’s hand with the words, 
“Accept this trifle and rely on my embracing an early opportunity 
to serve you more substantially when I hear you are in orders”. 
When Crabbe examined the contents of the packet and found a 
banknote for £100 we can imagine his delight, for it freed him 
from all his financial difficulties at the time and for some time to 
come. Thurlow meant to present his visitor with a living when a 
suitable opportunity arose, but it chanced that ere this happened 
the poet was fortunate enough to receive preferment from the 
Duke of Rutland, and thereafter was enabled to court ihe muse 
without the fear of poverty chilling his poetic vein. We read so 
much about Thurlow’s coarseness and general disregard of the 
amenities of life that his benevolence to Crabbe should be account- 
ed unto him for righteousness.—L. T., 1935, p. 181. , 


c The Lie and the Pools Although, as the late Mr, Augustiné. 
Birrell reminded us, Lord -Mansfield never forgot that, according. 
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to Mr. Pope, he was a lost Ovid, and although as the same witty 
writer put it, “before ideas in their divine essence the judges have 
bowed down, solemnly enunciating that ‘a literary composition so 
long as it lies dormant in the author’s mind is so absolutely in his 
own possession’,” it cannot be said that the judges have always 
‘been as respectful to poets personally, no doubt thinking, and 
rightly thinking, that after all they are very human like the rest of 
us. An interesting letter in last week’s Times Literary Supple- 
ment, headed “Obiter Scripta” gives a series of marginalia from 
the pencil of Mr. Birrell on the copy he possessed of Brandes’s 
Main Currents in Nineteenth Century Literature, now in the 
library of Cowley School, St. Helens, one of which is germane to 
this topic. As we might expect, these annotations have all the 
breeziness we used to get from the author in his volumes of essays. 
Brandes, it appears, was very indignant with Lord Eldon for 
describing Shelly “as less fit for the most rudimentary duties of 
social life than any other man in England”, as he did when refus- 
ing the application of the poet for the custody of his infant chil- 
dren, This dictum of Eldon is commented upon by Birrel in these 
words: “As indeed he (Shelly) was” and then these words are 
added: “He would have died a Tory had he lived to fifty—and 
President of the Bible Society”. Whether this whimsical prognos- 
tic would have been realised had the poet lived tothe age mention- 
ed, we cannot tell, but we know that the principles he avowed in 
certain of his writings were anathema to the grave Lord Chancell- 
or, as readers may see by turning to his judgment is Shelly v. 
Westbrooke, reported in Jacob’s Chancery Reports, p. 266. There 
the sidenote tells us curtly that “A father’s authority over his 
children controlled on the ground of his professing and acting on 
irreligious and immoral principles’ —L. T., 1935, p. 182. 


Lord Young and the Poet Laureate-—A later judicial 
dignitary was equally disrespectful, though, of course, not in 
the same way to the late Alfred Austin, when that gentleman 
held the office of Poet Laureate. It happened in this wise: 
Lord Young of the Court of Session was a Bencher of the 
Middle Temple, and on a Grand Night, among the distinguished 
guests invited to dinner in the Hall was the Poet Laureate, who 
was allocated, if it may be so put, to Lord Young, with whom to 
enter the Hall and with whom to sit alongside at dinner. Appar- 
ently Lord Young had not been told, or if he had, he had failed to 
catch, the name of his guest, for when they sat down the judge, 
turning to Austin, said, “I suppose you are a lawyer like the rest 
of ts”. “No”, was the reply, “I am a` poet”. “A poet”, said the 
judge, “do you mean to say that you can make a living by writing 
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poetry?” “Well,” answered Austin, with quiet modesty, “I.can at 
least keep the wolf from the door”. “Do you mean”, asked the in- 
exorable Scotsman, “by reading your poetry to it?” What answer 
was given to this query we are not told, but we have little doubt 
that the old and somewhat sarcastic judge chuckled over his- 
witticism, cruel though it was. One who saw much of Lord 
Young in Edinburgh has told us that he was in general one of the . 
kindliest of men, yet he was credited with many maliciously witty 
sayings, nota few of them being directed at his judicial colleagues, 
which rather detracted from his popularity. At the time of the 
1892 general election he was visiting Lord Rosebery at Dalmeny 
House when the election results in Edinburgh were being ascer- 
tained. A report came to hand that the then Lord Wolmer had 
been returned for the western division of the city by a majority 
of three over Mr. T. R. Buchanan. “Soon after the report was 
corrected ; it was stated that the actual majority was not 3 but 300, 
and that Lord Blank and Lord So and So, two of the judges of the 
Court of Session, Young’s colleagues, had voted for Wolmer. 


“That accounts for the cyphers”, was Young’s caustic comment,— 
L. T., 1935, p. 182. 


On Recitals—Why so Many?—A well-known conveyancer, in 
a moment of exasperation, recently gave it as his opinion that reci- 
tals were the curse of modern conveyancing. If not the curse, 
they are certainly one of the curses which afflict the draftsman. 
The length of many documents would undoubtedly be reduced by 
a third, if not by a half, if unnecessary recitals were eliminated. 
Davidson, in his Precedents and Forms in Conveyancing (4th edit., 
Vol. 1, p. 44), began his observations on recitals by saying: “The 
first consideration, in every case, with respect to recitals, is, 
whether any are necessary.” That statement made in 1874 is 
egually true to-day, for, strange as it may sound to many, recitals 
are not an essential element of a deed, and can, in many cases, be 
dispensed with and in most be curtailed. If the draftsman decides 
that recitals are necessary, he must then settle them, bearing in 
mind the purpose for which they are required. The object of 
recitals is not to show that the draftsman has a clear grasp on the 
matter in hand, and can explain it with lucidity, but to help the 
transaction forward. Where the document under consideration is 
a conveyance or mortgage dealing with the legal estate in land, it is 
obviously unnecessary, except in a few special cases, to enter into 
long digressions explaining parties’ equitable interests. Yet even 
to-day few conveyancers appear able to resist reciting, for example, 
to a greater or lesser extent, the provisions of a will, though mani- 
festly, as the personal representatives to whom probate ‘has been 
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duly granted are going to sell as such, these provisions can in no 
way interest a purchaser. Similarly, if the title presents difficulties, 
though the draftsman has satisfied himself that the conveying 
parties have power to pass the legal estate, he not infrequently 
“ spreads himself ” in recitals explaining just how he reached the 
conclusion he did. All this is wrong and unprofitable, and has the 
effect of handing notice of the doubt on to posterity. In most cases, 
all that is required is, first, a recital of the seizin of the grantor 
and of the capacity in which he can convey—such a recital is useful 
as it will in time be evidence of the truth of such fact under the 
provisions of S. 45, sub-S. (6), of the Law of Property Act, 1925; 
secondly, an introductory recital explaining the nature of the 
transaction. In the case of other documents, such as deeds of 
family arrangements and releases, a full explanation of the 
position is necessary, but even-here restraint is desirable. It is 
clear from the decision in Re Sassoon, [149 L. T. Rep. 217; 
(1933) 1 Ch. 859; affirmed by the Houseof Lords 178 L.T.J. 
405], that it avails the draftsman not at all to explain his 
intentions accurately in recitals in the operative part of the deed 
fails to carry them into effect. Conveyancers would, in most cases, 
be well advised to save the wits they lavish on recitals and use 
- them to make the rest of the deed effective for its purpose. The 
settling of good recitals is not half the battle, indeed, in most cases, 
it is not part of the battle at all —L.T., 1935, p. 213. 





Powers of Attorney made Irrevocable-—A power of attorney, 
though not for valuable consideration, can be made irrevocable for 
a year from its date, and then in favour of a purchaser the power 
holds good even though he has notice of the death or bankruptcy 
of, or the revocation of the power by, the donor. So far as the 
purchaser is concerned “the position of the attorney is practically 
the same as if the property had been transferred to him on trust 
for sale”: (Law of Property Act, 1925, S. 127, and Wolstenholme 
and Cherry’s Conveyancing Statutes, 12 edit., p.447). The effect 
is curious, as the purchaser can obtain a conveyance from or rather 
on behalf of a man whom he knows to be dead or bankrupt or to 
have revoked the power. But it is thus irrevocable only in favour _ 
of a purchaser, so that any volunteer cannot claim the benefit of 
this section if he knows of the revocation of the power. Some 
years ago a person who had a feeling that he might go out 
of his mind, wanted to empower another person to make a 
settlement of his property if he did so. It-was suggested that 
he might each year while sane give his friend a power of 
attorney irrevocable for a year, but it was pointed out that this 


would be useless as the lunacy of the donor would revoke the 
F 
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power and the persons claiming under the settlement would not 
be purchasers, but volunteers, In Tingley v. Muller, [116 
L.T.Rep. 482; (1917) 2 Ch. 144], the majority of the Court of 
Appeal held that a power of attorney made irrevocable fora yéat 
under the Conveyancing Act, 1882, S.9, was not revoked by the 
donor becoming an alien enemy. “The attorney under such a 
power”, said Lord Justice Warrington, “is not like an ordinary 
agent. As between him anda purchaser he is, so long as he does 
not exceed his authority, absolutely independent of the principal. 
He has no occasion to consult with him, and he need pay no atten- 
tion to any directions he may give. The attorney, in fact, when 
dealing with a purchaser, is exclusively clothed with all the capaci- 
ties of the principal in reference to the subject-matter.’ We 
respectfully agree and do not question that the purchaser will 
obtain a good title even though he knows that the donor has pur- 
ported to revoke the power or has died, cte, An interesting 
question arises which may some day require a judicial decision A 
has given B, a power of attorney for (inter alia) selling A’s land, 
and has made it irrevocable for a year. Shortly after giving the 
power, 4 changes his mind and revokes the power. Clearly as 
between himself and B, he was entitled to do so. Supposing, 
however, in spite of this revocation B, during the year, sold the 
property, the purchaser would obtain a good title which 4 could 
not upset, but would not B be liable to A for selling A’s property 
contrary to .A’s wishes? Any voluntary payments made by B to` 
anyone who knew of the revocation would be bad as the power 
would not be irrevocable in his favour.—L.T., 1935, p. 213. 


President as Appellate Judge.—Attentive readers of the Daily 
Cause List would observe that on several days last week Court of 
Appeal No, 1 was constituted of the Master of the Rolls, the Presi- 
dent of the Probate, Divorce and Admiralty Division, and Lord 
Justice Roche. So far as we can recall, this was the first time that 
Sir Boyd Merriman has sat in the Court of Appeal, the reason for 
his doing so on this occasion being the regrettable absence, owing 
to illness, of Mr. Justice Swift, who was to have been the third 
judge. In this connection it is interesting to trace the gradual 
accession of dignity in the judicial hierarchy of the holder of the 
President’s office. Originally, he had no precedence virtute offici, 
nor was he even a member of the Court of Appeal. Then came the 
Judicature Act, 1881 (44 & 45 Vict., c. 68), which, by S. 4, provid- 
ed that the President for the time being should thenceforward be 
an ex officio judge of the Court of Appeal, but the section proceed- 
ed to say that “he shall not be entitled in the said Court to any 
precedence over any existing judge to which he would not have 
been entitled as such judge ofthe Supreme Court of Judicature if 
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this Act had not passed”. So things remained for many years. 
Then, by S.7 of the Administration of Justice Act, 1920 (10 & 11 
Geo. 5, c. 81) it was provided that “the President of the Probate, 
Divorce and Admiralty Division of the High Court shall have rank 
and precedence next after the Master of the Rolls”—a provision 
reproduced in S, 16 of the Supreme Court of Judicature ( Consoli- 
dation) Act, 1925. In this increase of dignity given to the holder 
of the office as head of his Division we find reflected the importance 
attached to the post, one which has been held by a succession of 
very eminent judges.—S.J., 1935, p. 257. 


An Age Limit for Judges.—“And if by reason of strength they 
be fourscore years’”’—well, for those who have not the sprightli- 
ness of body and the clearness of mind of a British judge, their 
strength may be labour and sorrow. But we are happy to think 
that the British judge—we are not going to confine this to English 
judges, when we remember Scottish judges of longeval fame 
happily still living, though not, so to speak, practising—refuses the 
pessimism of the Psalmist and declines to grow old. And there 
was that other pessimist, Lord Bacon, with his “age will not be 
defied”, Of course, we are thinking of the evidence given by the 
Lord Chief Justice before the King’s Bench Commission. For 
himself he has no experience of age. He was, he says, “caught 
young” and was made a judge at 52, and hopes to go on for 
another 20 or 30 years. But if he has no experience of age himself, 
he finds the best of examples in Mr. Justice Avory. “Take my 
friend, Mr. Justice Avory. He is now, I think, in his 84th year. 
He sits by my side day by day in Crown paper cases and in the 
‘Court of Criminal Appeal I safely say, ‘If in doubt, look it up in 
Mr. Justice Avory.'” So Lord Hewart will not hear of a retiring 
age of judges. And he is only repeating the opinion which has’ 
been given by others ina similar position. As we have already 
said, Lord Alverstone told the King’s Bench Commission of 1913 
that a judge’s last 10 years were his best years, and Lord Philli- 
more gave his own experience in the words: “The work I do is so 
hard that if I were a younger man I could not do it.”—L.J., 1935, 
$. 355. 


An Unusual Criminal Appeal —Prior to the establishment of 
the Court of Criminal Appeal, where fresh information threw 
doubt upon the justice of a conviction there was no method by 
which the convicted person could obtain a public vindication of his 
innocence: the most he could hope for was a Home Office inquiry, 
followed by a free pardon. But by S. 19 (e) of the Criminal 
Appeal Act, 1907, the Home Secretary may at any time refer a case 
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to the Court of Criminal Appeal, which shall hear itas if it were 
an appeal from conviction, with the consequence that the Court 
can quash the conviction. This power has been rarely exercised, 
there having been only about half a dozen occasions when it has 
been called into existence; but on three of these occasions the con- ° 
Victions were quashed, which fact alone has amply justified this: 
‘provision. A signal illustration of the value of this right of 
reference was afforded by the recent case cf John Binney, which 
came before the Court on May 8. The appellant had been convict- 
ed at Derbyshire Assizes, on July 8, 1934, of uttering threatening- 
letters and sentenced to seven years’ penal servitude. The evidence 
for the prosecution consisted chiefly in the evidence of handwrit- 
ing experts that the letters had been written by the appellant. He 
sought leave to appeal to the Court of Criminal Appeal, but his 
application was refused. Thereafter the victim of the threatening 
letters continued to receive others in a similar handwriting, one of 
which referred to the exact sentence imposed upon the appellant. 
In the result the Home Secretary directed the present reference, 
at which the handwriting experts agreed that the letters received 
since the appellant’s imprisoument were written by the same hand 
as the letters upon which he had been convicted. Prison officials. 
testified that there was no reason to suppose that the appellant 
had been able to smuggle the letters out of prison; and if he had 
written them before he showed remarkable prevision in forecast- 
ing the exact sentence he would receive. Consequently the Court 
quashed the conviction, The successful appellant will no doubt 
receive such compensation as will (so faras money can) recom- 
pense him for his unjust sufferings.—L. J., 1935, p. 340. 


ee 


An Unprecedented Cheer.—I have searched, so far in vain, for 
a precedent for the Lord Chancellor’s absolutely right procedure 
in shouting “ Hip, hip,” and leading three rousing cheers for the 
King, and three more for the Queen, in Westminster Hall at or 
about noon on Thursday, May 9, 1935. Anyhow, it wasa fine 
spontaneous thing with such immediate response as to make the 
action memorable. There weie present in the flesh some reason- 
able men who aver that the volume of joyful sound was sensibly 
increased by the voices of the unseen multitude of legislators and 
lawyers—including judges and Chancellors—who, revisiting for the 
great occasion the old familiar scene, could not forbear to cheer in 
response to Lord Sankey’s inspired call. 


The best description of the scene which I have read appeared 
in the Times on May 10. Their Majesties’ entrance is described 
and how, when they were seated, the two maces were covered. The 
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King being present the symbols were without significance.—L. J., 
1935, p. 347. 


In Westminster Hall.—“ There was a pause. Then the Lord 
Chancellor rose, advanced a step, bowed, and taking a vellum 
sheet from an attendant read in a firm voice the Address of greet- 
ing and congratulation from those ‘ dutiful and loyal subjects’ 
the Lords Spiritual and Temporal. Having finished, he advanced 
farther until directly facing the King, mounted the steps, and deli- 
vered the Address. The King passed it back to the Lord Great 
Chamberlain. Mr. Speaker then with the same formality read the 
Address which ‘ the faithful Commons’ had instructed him to make 
in his own words ”, 

The King thereafter rose and made the brief memorable speech 
which was broadcast to the world. Just as the spokesmen of the 
Lords and Commons had both made clear the part and character of 
Parliament in British institutions, so the King made clear the part 
and character of the Crown.—L. J., 1935, p. 347, 





From the “ Times” Report.— Then the Lord Chancellor ”— 
so runs the Times description—" with a fine touch of informality 
called for three cheers for the King. They were roundly given, 
and three more for the Queen. Their Majesties then passed down 
the steps and between the ranks of the audience, with a friendly 
smile and nod here and there as they passed. On reaching the 
north door, both paused, turned, and gazed back on the magnificent 
scene of this great moment in a great and undivided career of com- 
panionship and of service. i 


“The audience left behind’ stayed a moment in respectful 
silence. Then the Speaker and his suite passed out in state through 
the north door; the Lord Chancellor and his suite passed out up 
the steps, and Lords, Commons and public passed out to their 
several avocations with a sense of having seen a page of history in 
the making. ”—L. J., 1935, p. 347. 


Breach of Promise —Breach of promise suits, with regard to 
which, as the Attorney-General (Sir Thomas Inskip) admitted, 
Sharp differences of opinion exist, were the subject of questions in 
the House of Commons on Tuesday last. One Member asked Sir 
Thomas whether he would consider a reform restricting actions to 
cases in which specific damage, other than those resulting from 
disappointment or loss of affection, had been done, whilst another 
asked whether such actions could be limited to cases in which there 
had been seduction in reliance on the promise or in which ten years 
had elapsed between the promise and its breach. It was also 
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suggested that as breach of promise actions were “nothing more or 
less than blackmail actions ”, the publication of the evidence should 
be prohibited, whilst another suggestion was that the matter should 
be referred to the Select Committee on Law Reform. The Attor- 
ney-General promised to call the attention of the Lord Chancellor 
to this last request. Putting aside all chivalrous feelings which 
have survived in man, we think that ordinary fairness demands that, 
having regard to the sex inequalities still subsisting in the econo- 
mic field and to others which nature has ordained as permanent, 
the action for breach should not be banished from our legal system. 
Nor should its use be severely restricted. On the other side of the 
border a promise subsequente copula may constitute a valid 
marriage. On this side seduction in reliance on a promise should 
not be made a condition of an action for breach, but should be left 
to have its effect on damages. We agree, however, that, especially 
in cases in which the defendants are young, inexperienced and pre- 
sumably foolish, there should be a discretion with regard to the 
publication of the evidence —L, T., 1935, p. 380. 


The “ Golden Thread” in Criminal Law.—-Throughout the web 
of the English Criminal Law one golden thread is always to be 
seen—that it is the duty of the prosecution to prove the prisoner’s 
guilt. If at the end of the case there is a reasonable doubt, the 
prosecution has not made out the case, and the prisoner is entitled 
to be acquitted. With the decision of the House of Lords in the 
W oolmingion Case we deal elsewhere, but it is interesting to find 
the Lord Chief Justice, himself a member of the House of Lords 
—the judgments were delivered by the Lord Chancellor, the Lord 
Chief Justice, and Lords Atkin, Tomlin and Wright—emphasising 
the importance of the case in an article to which prominence was 
given in the Sunday Times this week, and quoting the above words 
from the judgment of the Lord Chancellor. They will stand 
with Lord Sankey’s well-known declaration at Bristol some two 
years ago, that the Law is the rock upon which a man may 
be safe. How it could ever have been thought that in a murder 
case there was any stage at which the prisoner had to prove 
his innocence is mysterious, That the doubt should have existed 
is a warning not to trust solely to the subtleties of text books, in 
this instance Foster’s Crown Law, however well established their 
reputation may be. “ The golden thread, a little tarnished, per- 
haps, has,” says Lord Hewart, “ been replaced in the web of the 
English Criminal Law ”. As we have said, the decision was un- 
animous, and the Lord Chief Justice, in his article, calls attention 
to its importance. But there would be a certain piquancy in a 
dissentient member of the House writing an article some day to 
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explain why the majority were wrong, for though technically they 
cannot be wrong, yet, as Lord Justice Scrutton is reported to have 
said, that is only because there is no one to tell them that they are 
wrong. Lord Hewart, in his article, ascribes a similar statement 
to Lord Dunedin. However, in the present case the House was, 
© without doubt, both technically and substantially right.—L. J., 
1935, p. 373. 





The “ Reasonable Man ’’ In his summing-up in the case of 
Giddings and Wife v. Amalgamated Press, Ltd. (May 27), Swift, 
J.. gave yet another illustration of “the reasonable man ”. People 
who came for a week from Lancashire or Yorkshire to London and 
decided to go to a particular music-hall where a “ magician” was. 
performing, would they be “put off ” because they had read in 
Answers an article which revealed the secrets of the magician? Of 
course, if they did not know to whom the article referred or whose 
secrets were intended to be revealed, they were not examples of 
what the law meant when it asked: What would “a reasonable 
man” think? 

“ A reasonable man ” means a person who can “ reason,” who. 
has “ mind”. Thus if Answers circulated as far as Timbuctoo 
(said the learned Judge) and a person who had no mind read the 
article, his view of who the person was who was referred to in the 
article on the revelation of the secrets of mind-reading would be 
of no importance. The test rather was: What would a person 
think who knew the facts?—L. J., 1935, p. 373. 





Publication of Falsehood about a Business.—The plaintiffs, 
in the above case, together with a claim for damages for libel 
joined a claim for damages for falsehood published, not about the 
plaintiffs themselves, but about their business. It was said 
that quite apart from the article reflecting upon the plaintiffs 
themselves, i.e., quite apart from its defamatory nature, it contain- 
ed untrue statements made about the plaintiffs’ business. It has. 
long been settled and was reaffirmed in Ratcliffe v Evans, (1892,' 
2 Q.B. 524, 527), by Brown, L.J. (delivering the judgment of the 
Court of Appeal) :— 

“That an action will lie for written or oral falsehood, not 
actionable per se nor even defamatory, where they are maliciously 
published, where they are calculated in the ordinary course of 
things to produce, and where they do produce, actual damage, is 
established law. Such an action is not one of libel or slander, but 
an action on the case for damage wilfully and intentionally done 
without just occasion or excuse, analogous to an action for slander 
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of title. To supportit, actual damage must be shown, for it is an 
action which only lies in respect of such damage as has actually 
occurred,” 

Evidence of a general loss of business was admissible and 
sufficient —L.J,, 1935, p. 373. 


Action “on the Case” —The lawyers call this an ‘action on 
the case”, said Swift, J., explaining its nature to the jury. “Itis 
not as bad as it seems,” being a relic (he continued) of the.days 
when there were “forms of-action” and it was necessary to bring 
the facts within one of these particular forms. This was “a long 
time ago, before my time and yours”; it was all “very primitive”. 
Nowadays it is not necessary to specify your formof action. Yet 
(with great respect to the learned Judge) the day of form of 
action is not yet entirely over; their shades still hover over us and 
the distinctions are still often of practical importance. A very 
recent example of this is foundin Barnes and another v. Pooley, 
(51 T.L.R. 391), when du Parcq, J., held that an action for 
expenses incurred for injury toa child would formerly have consti- 

_tuted an action on the case and not an action in trespass, and that 
therefore the period of limitation applicable under S.3 of the 
Limitation Act, 1623, was six and not four years. Although the 
Judicature Act, 1873, made it unnecessary for a person to commit 
himself to a cause of action in the statement of claim, yet that Act 
did not alter “the rights and remedies of any person”. 


“The Judicature Act”, said Brett, L.J., in Gibbs v. Guild, 
(9 Q.B.D, 59 at p. 67) (cited by du Parcq, J.), “did not alter or 
touch the Statute of Limitations at all,and (that) that statute 
still applies to the circumstances which constituted the actions 
named in it—that is to say (that), if the circumstances would have 
been constituted an action onthe case or an action of trespass, 
although the action which involves the remedy sought would not 
now be called an action on the case or an action of trespass, yet, 
notwithstanding, the Statute of Limitations applies to it, if the 
facts are such as would have supported an action on the case or an 
action of trespass’.—L.J., 1935, p.874. 


More About Murder.—tThe talk of the week in the Temple and 

Old Bailey districts is, of course, the judgment of the Lords in the 

Woolmington Appeal. “It is interesting, if unprofitable”, said one 

law student, “to speculate as to the number of murderers (to say 

nothing of innocent persons) lying mouldering in lime and igno- 

miny within the precincts of the prisons, and who would have been 

_ respectably alive and well to-day if our Judges had known the law. 
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All because one Mike Foster wrote a few careless words out of 
Court in his leisure moments in or about the year 1762”, 

Sir Michael Foster, a great Judge, wrote it, and Tindale, C.J., 
another great Judge, repeated it toa jury; it appeared in all the 
text-books, and in our newest Archbold and Russell we find it still. 
Judges or practitioners, we regarded it as a doctrine unassailable, 
impregnable, deeply rooted in what we thought was our common 
law. The trial Judge and the Criminal Appeal Court Judges 
could find nothing wrong with it in the Woolmington case; and 
they and we were all wrong in our learning and belief. And for 
the discovery of the error or fraud (in the mildest sense) a meed 
of praise is due to the lawyers and advocate whose persistence 
and whose painful exhaustive researches brought the buried truth 
to light: T. J. O’Connor, K.C., and J. D. Casswell, instructed by 
Messrs. C. Butcher and Simon Burns, for Messrs. Clarke, Wilmott 
and Clarke, of Taunton.—L.J., 1935, p. 382. 


Restoring the Golden Thread.—In its rough, unscientific form, 
the demolished doctrine is this: that if the prosecution prove that 
A kills B, malice and murder are presumed, and it is for A to 
show that the killing was not murder. In the words of Sir Michael; 
“In every charge of murder, the fact of killing being first proved, 
all the circumstances of accident, necessity or infirmity are to be 
satisfactorily proved by the prisoner, unless they arise out of the 
evidence produced against him; for the law presumeth the fact to 
have been founded in malice until the contrary appeareth. ae 
very right-it is that the law should so presume”, 


And now: “It is not the law of England to say, as was said in 
the summing up in the present case, ‘if the Crown satisfy you that 
this woman died at the prisoner’s hands, then he has to.show that 
there were circumstances to be found in the evidence which has 
been given from the witness-box in this case which alleviate the 
crime, so that it is only manslaughter, or which excuses, the homi- 

‘cide altogether by showing it was a pure accident’, If the pro- 
position laid down by Sir Michael Foster, or in the summing-up of 
Tindale, C.J., in R. v. Greenacre mean that, those authorities are 
wrong”, 


“ The other noble and learned Lords”, says the Times report, 

“concurred”; and it was a “strong” Court, composed of the Lord 

Chancellor, Lord Atkin, Lord Tomlin, Lord Wright and the Lord 
Chief Justice himself.—L.J., 1935, p. 382. 


G 
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More Work for the Prosecution.—It is not easy to say how the 
A.G, and the people on his list will take it, but their task in the 
future will not be so easy as it has been in the past. For the 
House of Lords has told the prosecution that when dealing with a 
murder case the Crown must prove (a) death as the result of a 
voluntary act of the accused, and (b) malice of the accused. It 
might prove malice either expressly or by implication. For malice 
might be implied where death occurred as the result of a voluntary 
act of the accused which was (i) intentional and (ii) unprovoked. 
When evidence of death and malice had been given (that was a 
question for the jury) the-accused was entitled to show by evid- 
ence, or by examination of the circumstances adduced by the 
Crown, that the act on his part which caused death was either 
unintentional or provoked. If the jury were either satisfied with 
his explanation, or, on a review of all the ‘evidence, were left in 
reasonable doubt whether, even if his explanation were not 
accepted, the act was unintentional or provoked, the prisoner was 
entitled to be acquitted, 


It will not always be easy to prove that a fatal attack is inten- 
tional and unprovoked. But counsel for the prosecution may be 


relied upon to face the task with courage and resource.—L.J., 1935, 
p. 382. 


Lord Hewart Concurs—Although Lord Hewart is reported 
as concurring in the judgment delivered by Lord Sankey, one is 
not so sure, after reading the L.C.J.’s article on the same text in 
the Sunday Times, whether the L.C.J. would approve in every 
minor detail and particular, the whole sermon, or, as Lord 
Hewart called it, the “judgment or speech” of Lord Sankey. 
“Throughout the web of English Criminal Law one golden thread 
is always visible—that itis the duty of the prosecution to prove the 
prisoner’s guilt”. Before Thursday, May 23, said Lord Hewart, 
there appeared to be three exceptions. Since that Thursday 
there were only two—the small group of statutory exceptions and 
insanity. The golden thread restored by Lord Sankey’s judgment 
was regarded by Lord Hewart as somewhat “tarnished” by or 
after the restoration ; one imagines that he regards the Woolming- 
` ton judgment as something of a novelty. 


“As for the fashionable defence of insanity”, he says (the 
almost invariable makeweight in capital cases), “the rules deduced 
from the answers of the Judges in Macunaghten’s case are too clear 
and too well settled to be questioned or attacked. If the defence 
pleads insanity, the defence must prove insanity, and prove it in a, 
fashion defined with exemplary clearness”. 
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But is it really safe? These reformers and discoverers of old 
principles seem to stop at nothing ; and there is that saying that the 
Crown must prove that the murderer’s act was intentional,—L,/,, 
1935, p. 382, 


ae, 


The Lord Chancellor.—We looked back last week on the six 
years’ work of Lord Sankey, who resigned on the re-arrangement 
of the Ministry. It is easier to look back than to look forward, 
but we anticipate with confidence the Chancellorship of Lord 
Hailsham, who succeeds Lord Sankey in this great though labori- 
ous office. He comes ina line of distinguished Chancellors. Of 
those of the last century, Atlay’s ‘Victorian Chancellors’—too 
long out of print—is a fascinating. record. The Georgian Chan- 
cellors, who include Birkenhead and Haldane and Cave, have 
attained, and are attaining, a like eminence. Lord Cave’s death 
followed close on his resignation in March 1928, but before he 
died Mr. Baldwin wrote to him that Sir Douglas Hogg, an intimate 
friend, would carry on “your great tradition”. Lord Hailsham’s 
Chancellorship then lasted only a year. Now he takes up again 
work which, as Lord Birkenhead said, is carried on from one 
holder of the office to another. “Each Lord Chancellor can take 
up the work where his predecessor left it and receive from them— 
as I have received—most cordial support and most sagacious 
counsel”, While, however, Lord Hailsham will carry on the 
reforms in the law and in the administration of justice which have 
been initiated by his predecessor, exactly how he will do it is left 
for him to determine. But the force of his character and the 
kindliness of his nature ensure that, however the Lord Chancel- 
lor’s work is carried on, it will be done effectively and without 
friction —L.J., 1935, p. 425. 





The late Mr. Justice Avory: Tributes of Bench and Bar.— 
Lord Hailsham, after he had been sworn as Lord Chancellor 
before the Master of the Rolls in the Court of Appeal on Tuesday, 
made reference to the grievous loss suffered by the whole profes- 
sion of the law since the Courts had last sat by the death of 
Mr. Justice Avory. The Lord Chancellor said that it was the 
wish of all of them to take that opportunity of paying some tribute 
to his memory and of giving public expression to their personal 
sorrow, As President of the Division which the late judge had so 
- long adorned, the Lord Chief Justice would, say in a few sentences 
something of that which was in the heart of each one of them. 
“This term and many terms to come”, Lord Hewart said, “are 
darkened for all of us by the shadow of an irreparable and indes- 
cribable loss, It would be an impertinence to praise Mr. Justice 
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Avory.or to attempt an inventory of his shining attributes. 
Happily, after his thirty-five years at the Bar and his twenty-five 
years on the-Bench, he.was still young when he died, young in 
everything but the mere passing of the days. Great -as a lawyer, 
an Advocate, a judge, and a human being, he dedicated and 
re-dedicated himself to the service of his fellow men”. The Lord 
Chief Justice went on to refer to the late judge’s sincerity, courage 
and. unselfishness. “When we think of his diligence and self- 
control, his force of character, and his temper of greatness, his 
complete devotion to the ideas of justice and truth, we havea 
mournful feeling that there is no one in all respects able to take 
his place’. The Master of the Rolls associated himself with the 
words of' the Lord Chancellor and the Lord Chief Justice as one 
who in his earliest days at the Bar could remember Mr. Justice 
Avory. That memory, Lord Hanworth said, took him.back to the 
old days when they both attended the Surrey Sessions at Newing- 
ton and when Mr. Justice Avory was known to them all affection- 
ately as “young Avory”. Sir Thomas Inskip, K.C., the Attorney- 
General, on behalf of the Bar, thanked their Lordships for the 
tributes which had been paid “to the memory of a great judge”, 
and said that it would be assumption on his part to try to add any- 
thing to them. “I wish, however, to say,” he went on, “on behalf 
of all those who have practised-before Mr. Justice Avory, that his 
long life both at the Bar and on the Bench will long be remembered 
and’ honoured, not indeed as a rare, but certainly as a noble, 
example of high judicial public service”. Tributes to the memory 
of:the late judge were also paid at the London Sessions by Sir 
Percival Clarke, chairman, who said that the Bench had lost one of 
its greatest ornaments, the Bar one of its truest friends, and the 
whole profession one of those who, so far as the public were con- 
cerned, made for them a name which was respected and revered. 
Mr. J. F. Eastwood, senior member of the Bar present, associated 
himself on behalf of counsel with the chairman’s statements.~-S.J., 
1935, p. 441. 





The Master of the Rolls as Lecturer —The announcement that 
Lord Hanworth, the Master of the Rolls, has been appointed 
Creighton Lecturer to the University of London for the year 1935- 
1936, is ‘of interest to all members of the profession, besides being 
a'marked tribute paid by the University to the untiring zeal shown 
by the learned’ judge for the preservation of our old records, so 
many of which are the best evidence we possess of customs and 
usages that have played their part in our legal and social system; 
‘but have now in great part become obsolete, Few of those who 
Jave preceded him in his high judicial office Have justified,-as he 
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has conspicuously done, the title he bears—the custodian of the ° 
great collection of rolls and other national documents housed in 
the Record Office in Chancery-lane, Like other members of his 
family, Lord Hanworth has inherited both legal and literary tastes. 
Was it not he who once wittily said, that if he was not born in the 
purple he could at least claim to have been nurtured in the law 
calf? His literary aptitudes found expression a few years ago in 
an admirable biography of his distinguished grandfather, Chief 
Baron Pollock. The Jectureship, to which he has now been 
appointed, was founded in memory of that great churchman and 
historian, The Right Reverend Mandell Creighton, the Bishop of 
London, and is tenable for one year.—S.J., 1935, p. 441, 





. BOOK REVIEWS. 


Tue Law or Torts (Encisa anp INDIAN) by T. S. Ven- 
katesa Aiyar, M.A., M.L., Advocate, High Court and Lecturer, Law 
College, Madras, Part I, 1935. Price Rs, 4. 


It it with pleasure that we have received. the first part of 
Mr. T. S. Venkatesa Aiyar’s Law of Torts. Apart from his being a 
lecturer on law in the Madras Law College, he is now well known 
to the students and practitioners as the author of the popular work 
on the Law of Contracts which within the space of two years has 
passed through two editions. By reason of his being a lecturer to 
students on law, he has perceived the difficulties of students and 
has treated the subject in a clear and lucid style easily intelligible 
even to a lay reader. Being an active practitioner at the bar, he 
has not ignored any of the distinctions on the various points 
noticed in the leading text books and the decisions of eminent 
Judges. He has brought within the easy reach of the readers of 
this book, the opinions of jurists and leading thinkers in England 
and America on the subjects dealt with by him. In the first part 
of his work now under review, the learned author has, following 
the model of his Law of Contracts, discussed and dealt with the 
general principles of the Law of Torts in twelve Chapters. The 
variety of points considered by the author in this part can be 
gathered by the enumeration of the headings of chapters which are 
as follows:—The Law of Torts in India and in England, Definition 
of Torts, Classification of Torts, Constituent Elements of a Tort, 
Parties to an action in Tort, Limitations to an action in Tort, 
Remedies available with respect to a Tort, Defences to an action 
in Tort and Discharges of Torts. It will be noticed from a study 
of the book that the subject grows logically from each chapter to 
the next one and is not treated empirically. It is needless to add 
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* that the learned author has noticed and discussed the important 
English and Indian decisions in their appropriate places. It is a 
matter for gratification that he has given all the corresponding 
references to the Indian decisions for the facility of practitioners 
who may have only some of the Reports. The book has been 
appropriately dedicated to His Lordship the Hon’ble Mr. Justice 
Venkatasubba Rao, the Officiating Chief Justice, whose pro- 
nouncements have cleared up many difficult points of law. 


Tae Provincia, SMALL Cause Courts Act by S. Kasturi 
Rangachariar, B.A., B.L., Vakil, Trichinopoly, 1935. Price Rs. 3. 

The provisions of the Provincial Small Cause Courts Act are 
of frequent reference and application in the mofussil and an up- 
to-date commentary of the Act by one who is practising in those 
Courts is welcome. The learned author who is a practitioner in 
the mofussil is likely to be familiar with the difficulties felt in the 
construction and the application of its provisions. A commentary 
noticing the important decisions under the Actin their appropriate 
places like the one under notice will be found helpful by the 
Bench and the Bar, , 
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. THE LATE . 
Dewan BaHapur T. R. RAMACHANDRA AIYAR. ` 


Reference in Court.—At the Madras High Court to-day 
3rd October, 1935, before the Officiating Chief Justice, Mr. 
Justice Stone and Mr. Justice King, Sir Alladi Krishnaswamy 
Aiyar, Advocate-General, made a reference touching the 
death of Dewan Bahadur T. R. Ramachandra Aiyar a leading 
member of the Madras Bar. 


Sir Alladi Krishnaswami Aiyar said—My Lords, the 
ways of Providence are inscrutable. It was only the other day 
‘that your Lordship the Officiating Chief Justice paid a glowing 
tribute to the great qualities of Mr. T. R. Ramachandra Aiyar 
when his portrait was unveiled in the’ Madras Advocates’ 
Association and sometime previously the Bar bade him fare- 
well, when he made -up his mind to leave-active practice arid 
settle down in his native village.of Pushpagiri. We all hoped 
then, he would be spared-for many years to his family render- 
ing useful service to the public and that he would have the 
privilege of enjoying his well earned retirement amidst the sur- 
roundings at Pushpagiri which he founded, the temple which he 
instituted, the Patasala which he reared up and the -mill which 
he established there. It is the will of God that he should be taken 
away from the midst of us all. - On the occasion when the Bar 
bade him farewell, I referred to his great qualities as an 
Advocate, to the universal respect which he commanded from 
the Bench, his fearless manner, the lucidity of his diction and 
the conversational style which he always adopted in Court. He 
was a friend of all, and more than anybody else to the younger 
members of the profession. In his leisure moments, one would 
see him chatting with the younger members of the profession 
- in the corridors of the High Court, giving tales.of early days 
H 
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recounting reminiscences of his experiences of successive gene- 
ration of Judges and giving a faithful picture of the character 


of all those that practised at the Bar and of those that pre- 
‘sided on the Bench. 


His life, continued Sir Alladi Krishnaswamy Aiyar, was 
not devoted merely to the profession. He was deeply religious 
and he had an abiding faith in Sanathana Dharma of the 
Hindus and he believed that the ancient sastras and the vedas 
are a working guide even in the present day. He was an active 
member of many industrial and educational bodies. He was 
connected with the Indian Bank for several years. He gave 
of his best to the cause of education. He served for several 
years as a member of the committee of the Pennathur 
Subramaniam High School, Mylapore. Almost up to the last 
day he felt that wealth fulfilled its purpose when it is used for 
the service of fellow human beings. 


Unfortunately, from almost the day, he went to Pushpagiri 
he took ill and he did not enjoy his well earned rest. There is 
a very large number of people to mourn his loss and he has 
left behind him a big family. On behalf of the Bar, I beg to 
convey the condolences to the bereaved members of his family. 


` Mr. Justice Madhavan Nair (Officiating Chief Justice) 
said: Mr. Advocate-General, on behalf of my colleagues and 
also on behalf of myself, I join with you in lamenting the 
death of Mr. T. R. Ramachandra Aiyar. It is indeed difficult 
to describe in adequate language the immensity of the loss 
sustained by the Madras Bar by his death. Mr. Ramachandra 
Aiyar was one of the ablest and most successful advocates of 
this Court. His powers of persuasive eloquence, lucid exposi- 
tion of facts and fearless advocacy marked him out for success 
at the very beginning of his career and he had not to wait 
much at the Bar for the attainment of success. In the early 
and middle days of his career, there was at the Madras Bar, a 
brilliant band of eminent advocates. Mr. Advocate-General, 
you knew them well as I did. Mr. Ramachandra Aiyar soon 
established for himself a position amongst them and came to 
be recognised in the later days of his career as one of the 
leaders of the Madras Bar, a position which he maintained till 
the day of his retirement. 


During acareer of over well nigh 50 years at the Bar, a 
unique event, Mr. Ramachandra Aiyar, earned, I believe not 
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only the good will, respect and affection of the members of the 
Bar, but the high esteem and regard of. the members of the 
Bench. I need not say more. Little did we think at the time 
when he took leave of us in the early part of this year to enjoy 
his well earned rest, that he will be called away so soon. Mr. 
Advocate-General, we will avail ourselves of this opportunity 
to convey our sense of profound sorrow and sympaty to the 
members of the bereaved family. 





THE LATE DEWAN BAHADUR 
C. R. TIRUVENKATACHARIAR. 

A reference was made on Monday the 7th October by Sir 
Alladi Krishnaswami Aiyar, the Advocate-General, before 
their Lordships, the Officiating Chief Justice, Mr. Justice Stone 
and Mr. Justice Burn regarding the death of Dewan Bahadur 
C. R. Tiruvenkatachariar, retired High Court Judge, on 
Saturday the 5th October. 


THE ApvocaTE-GENERAL. 


Hardly a week has passed, my Lords, since the death of 
one of the veteran leaders of the Bar. The Bar has sustained 
yet another loss in the death of Mr. C. R. Tiruvenkatachariar 
who was for some time a Judge of this Court. Mr. Tiruvenkata- 
chariar held various judicial offices in this Presidency—Judge, 
City Civil Court, District and Sessions Judge, Chief Judge of 
the Court of Small Causes—with conspicuous ability and 
distinction, and when he was elevated to the position of a 
Judge of this Court, his appointment was hailed with universal 
satisfaction. My Lords, in my early days in the profession, I 
have known Mr. Tiruvenkatachariar practising at the Bar; 
Your Lordship, Officiating Chief Justice, has known him 
too. He was for a long time associated with his father-in-law, 
the then unrivalled head of the Bar, the late Sir V. Bhashyam 
Aiyangar, and latterly he occupied the position of standing 
counsel to some of the leading Zamindars of this Presidency. 
Judged merely as an Advocate he might not possibly come 
up to the level of some of the conspicuous figures in this 
Court. It might be said that he had not the forensic flair of 
some of his compeers and that he hada halting and even an 
unattractive manner in Court, but in regard to thoroughness, 
keenness of grasp and wonderful mastery of every complicated 
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point in the case, there were very few who could equal him. 
He imbibed one characteristic from his senior, the late Sir 
V. Bhashyam Aiyangar, of never taking things for granted, of 
getting to the root of things. In dealing with the construction 
of a complicated enactment one might rest assured that 
Mr. Tiruvenkatachariar would have a perfect mastery of the 
genesis of the legislation, its later history, the various shapes 
which the legislation took in Committee and the ultimate form 
in which it emerged. That does not mean that he ever deviated 
from the golden rule of construction of founding himself for 
the construction of enactment upon the terms of the statute. 
He had a unique and almost unrivalled knowledge of the land 
tenures of this Presidency. I have read with profit and much 
instruction many a memorandum which he prepared for the 
benefit of the Landholders’ Association in connection with 
legislation affecting landlord, tenant and irrigation rights in 
this Presidency, which in themselves form a mine of informa- 
tion on the subject. 


While on this topic, my Lords, I might recount a small 
incident connected with my own professional life. There was 
a Governor’s Agent at Vizagapatam who had a profound 
dislike and distrust of oral arguments as leading into unneces- 
sary repetition and verbiage. He insisted on contentions of _ 
counsel being set down in the form of written memorandum 
and exchange of memoranda. Being the juniormost in a heavy 
case on the one side, I was entrusted with the task of preparing 
the notes by my senior counsel, the late Mr. P. R. Sundara 
Aiyar. My senior complimented me on my work and I fondly 
thought to myself that I had really produced a great work both 
in point of form and . substance. Mr. Tiruvenkatachariar did 
the work on the other side. It was a magnificent performance. 
When I read his memorandum I had a hearty laugh at myself 
and wondered how my shabby performance should have de- 
setved any compliment from my senior. I used to look to the 
memorandum then filed by Mr. Tiruvenkatachariar in latér 
years for ready reference on many complicated questions as 
to tenures and Law of landlord and the tenants. ` 

While Mr. Tiruvenkatachariar, mastered the technicalities 
of the law with an avidity, which was all his own, it hasto be 
stated that as a Judge the justice of the case appealed to him 
most and he used his subtle brain to circumvent technicalities ` 
and he was never a victim to them. Even within the short 
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period he was a Judge of this Court, he won golden opinions 
of his work from every section of the Bar. His sterling: 
independence, his mastery of the intricacies of the law, his 
dominating passion for justice of the case attracted the admira- 
tion the profession. 


We are often told that an esaii Civil aya cannot 
look at Criminal Causes from the.proper perspective and that 
he is likely to get into pitfalls in judging of testimony in 
criminal causes. Mr. Tiruvenkatachariar illustrated in his 
career that there was no essential difference between the 
mental equipment and training for the two branches of judicial 
work even if it be that evidence in criminal causes will have 
to be approached from a different point of view. His sense of 
judicial impartiality was so-keen and he was so much imbued 
with the British traditions that justice is not only done, but’. 
should appear to be done,. that he ruthlessly discountenanced 
the idea of even distant relatives of his appearing in the Courts 
in which he presided. He had to retire from the High Court 
Bench under the stringent rule as to sixty years. The profes- 
sion very much wished that the rigour of the rule was relaxed 
in his case. 


In private life he was extremely generous, generous 
to a fault, and I have heard of several instances in which he 
has extended unostentatious help to those in distress and in 
difficulty. In his retirement, while he scrupulously avoided 
any kind of publicity and advertisement, he was anxious 
to devote himself to social service and elevation of depressed 
classes. But his failing health was not equal to the task which 
he set to himself. He leaves behind a big family, and we desire 

` to convey our sense of sorrow to the bereaved family. 


THE OFFICIATING CHIEF JUSTICE. 


Mr. Advocate-General, My colleagues and I have heard 
with great grief the sad news of the death of Mr.C. R. 
Tiruvenkatachariar, who was for about two years a Judge of 
this Court. We wish to associate ourselves with the sentiments 
expressed by you. I know Mr. Tiruvenkatachariar as a fellow 
practitioner of this Court for some years before he was elevated 
to a seat on the City Civil Court Bench. He had then a very 
lucrative practice both here and in mofussil and as you say, he 
was associated in the conduct of heavy Zamindari cases with 
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the eminent leaders of the Bar of that day, amongst whom, was 
his own father-in-law, the late Sir V. Bashyam Iyengar. Mr. 
Tiruvenkatachariar was very populdr as a lawyer amongst 
fellow practitioners and was accepted by them as a learned 
lawyer, learned more especially in the Hindu Law and in the 
intricacies of land tenure. 

After leaving the Bar, Mr. Tiruvenkatachariar occupied 
various judicial offices. After matured experience as a District 
and Sessions Judge and Chief Judge of the Court of Small 
Causes, he was called to occupy the position of a High Court 
Judge though only for a short time. The memory of his career 
as a Judge of this Court is very fresh in your minds. I know 
he was respected by his colleagues and he succeeded in winning 
the affection, approbation and the esteem of the profession. 
Mr. Advocate-General, we would convey to Mrs. Tiruvenkata- 
chariar and other members of the family our sense of the loss 
sustained by them in their bereavement, and our sincerest 
condolences. i 
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MANAGER’S ACCOUNTABILITY IN HINDU LAW. 
BY S. VENKATARAMAN, B.A., M.L., ADVOCATE. 

Basis of Accountability—Apart from any question of 
-contractual obligation or wrong done, the principle on which 
a person can be made an accounting party is that every one 
‘who manages the property of another or property in which 
another person is beneficially interested upon the foundation 
-of a trust or confidence between the two isin a Court of equity 
and good conscience accountable to the latter for the mode in 
which he does manage it and for the profits which he may 
‘have made out of itl. In other words a person who has the 
-control and management of another’s property upon the footing 
-f anything which amounts to a confidence or trust reposed in 
chim by this other shall not be allowed to abuse that confidence 
cand make a profit out of that management without the owner’s 
-cconsentl. So where there is a joint interest in property and 
-one party receives all the profits, he is bound to account to the 
-other parties who have an interest in it for the profits of their 
‘respective shares after making such deductions as he may have 
aright to make?. This is the principle on which the Courts of 
‘Equity act in England in the case of joint tenants and tenants- 
+n-common and not merely in the case of partners. In India, 
‘in a number of instances3, the duty to render accounts has 
‘been imposed on a person by statute and outside such cases, 
the rule of equity and’ good conscience stated above has been 











1. Abhaycharan v. Pyarimohan, (1870) 5 Beng. L.R. 347 at 355 (F.B.). 

2. Ibid. 353. 

3. E.g.,S. 213, Indian Contract Act, (agent): S. 28, Indian Partnership 
Act, (partners): S. 19, Indian Trusts Act, (trustees) : Ss. 20, 34-37, 41 and 
-45, Guardian and Wards Act, (guardians): Ss. 198, 202, Indian Succession 
Act, (curators): Ss. 317, 368-369, Indian Succession Act, (executors and 
administrators). 
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ordinarily applied. In Sankaralingam v. Kuppuswami\, rejecting 
the contention that before a person can be made accountable it 
is necessary to point to some actual wrong that he has done or 
to some contractual obligation that he has undertaken, it was. 
held that even where there is a de jure guardian, if a person 
intermeddles in the management of the estate, in concert with 
the former not as his servant or agent but as one who has 
arrogated to himself the duties of a guardian de-facto, he 
becomes along with such de jure guardian an accounting party. 
So independently of any question of contract or tort, the test 
of accountability seems to be the existence of an obligation 
founded upon trust or confidence between the parties either in 
fact or in the eye of the law?. What is the nature of the 
position of the manager of a joint Hindu family in this respect ? 


Manager's position under the Shastras.—It has been 
recognised that owing to the peculiar constitution of an 
undivided Hindu family it is difficult to-define with precision 
the legal position which the manager. of the family holds. 
relative to the other members’. The texts and commentaries. 
afford but slender guidance in the matter. Katyayana has said: 


“Effects which his kinsman has embezzled, let not a coheir use violence 
to make him restore, nor let coheir be obliged to make good what he has. 
expended before partition*. “a 

“ What has been given away for the religious purposes of the individual, 
afriendly gift and a loan made on his own account, shall if discovered . 
become part of his allotment, for the patrimony cannot be alienated by 
a co-parcener on his separate account.” 

Jagannatha has stated: 

“When some cause is shown for suspecting that effects are concealed, 
then only shall ordeal be performed, for e.g.,if the income is great and ` 
expenditure small, but he who superintends the receipts and disbursements. 
does not satisfactorily account for them®,” 


The effect of these texts and Jamnas s statement: 
(which according to him is concurred in by Raghunandana) is. 
that at the time of partition, (1) the manager may be made to 
account for the profits of the property; (2) any expenditure 
out of the family funds if made on an individual’s own account, 
i.e., not referable to a family purpose, shall be debited against 





1. (1935) 41 L.W. 373. 

2. Chuckun Lall Singh v. Poran Chunder Singh, (1868) 9-W.R. 483, 

3. Damodardas Maneklal v. Utiamram Maneklal, (1892) LL.R. 17 Bom. 
271, 278. 

4. Cole. Dig., Vol. II, p. 303. 

5. Ibid., Vol. IV, p. 91. 

6. Ibid., Vol. IV, p. 97. 
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his share; but (3).if the expenditure is referable to membership 
of the family, he shall not be liable to make it good. 


Manager’s position according to the decisions.—Turning 
to the decisions we find that the manager is referred to asa 
person to whom the members of the family have “ expressly or 
` by implication delegated” the task of regulating all that 
relates to their commensalityl, In Chuckun Lall Singh v. 
Poran Chunder Singh®, Justice Phear has explained that the 
delegation is but a willing abdication of personal care and 
supervision by the junior members and not a distinct agency 
or delegation of a separate authority, that the manager is only 
the mouthpiece of the family akin to the chairman of a 
committee and that ordinarily he is not without further cause 
accountable. The learned Judge said: 


* As long as the members who have what may be termed vested interests, 
in the property choose to continue ina state of commensality and in joint 
fruition and enjoyment of the profits of the property, they cannot be said to 
possess individually any several proprietary right other than the right to 
call for partition. . . . They manage the property together, and the karta 
is but the mouthpiece of the body chosen and being capable of changed by 
themselves. The family may in this respect be likened to a committee with 
the karta as chairman. No doubt,in practice, the members of the family 
do leave pretty nearly everything in the hands of the karta and under his 
control, but this is in most cases the result of the respect which seniority in 
age and generation is apt everywhere to engender and most especially in 
the case of a Hindu joint family. When it takes place, it is a willing abdica- 
tion of personal care and supervision. It is nota distinct agency or delegation 
ofa separate authority: each member may still at all times interfere if he 
chooses. And he may always insist upon division if he is dissatisfied with 
the management. . . I think therefore that unless something is shown to 
the contrary every adult memher living incommensality with the karta, must ` 
be taken as between himself and the karta to be a participator in and autho- 
-riser of all thatis from time to time done in the management of the joint 
property to this extent, namely, that he cannot without further cause, call 
the karta to account for it”. 


Nor is the relationship analogous to a partnership. In the 
words of Markby, J. :3 


“each partner is the agent of the other, bound by contract, to protect and 
further the interests of his co-partners, unless relieved from that responsibi- 
lity by special arrangement; andeach partner is entitled to consume on his 
own account no more of the partnership property than his share of the 
profits. . . Butin a Hindu family it is wholly different. No obligation 
exists on any one member to stir a finger, if he does not feel so disposed, 








1. SriVirada Pratapa v. Sri Brozo Kishoro, (1876) I.L.R. 1 Mad. 69, 81 
(P.C.). 

2. (1868) 9 W.R. 483. 

3. Rangonmani Dasi v. Kasinath Dutt, (1868) 3 Beng. L.R. O.C. 1. 
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either for his own benefit or for that of the family; if he does do so he 
gains thereby no advantage; if he does not do so he incurs no responsibility ; 
nor is any member restricted to the amount of the share which he is to enjoy 
prior to division”. 

According to him so long as the family remains joint, 
broadly speaking, a member has only a right to-\demand parti- 
tion and has no other right. 


The manager is not precisely a trustee either! for he 
cannot be rendered liable for failure in frugality or skill and 
there is no duty on his part to save or to economise2. His 
position vis-a-vis the junior members is thus not strictly that 
of an agent8 or trustee or partner. In fact we are here 
brought into contact with a relationship which has no counter- 
part in English laws. According to the Privy Council “the 
relationship is not that of principal or agent, or of partners, it 
‘is much more like that of a trustee and cestui que trust’.6 It 
is no doubt a fiduciary relationship but it does not involve all 
the duties which are imposed upon trustees in England and 
hence the rules applicable to strict accounts: in the case of 
trustees in that country cannot be applied without qualification 
to a fiduciary position like that of a joint family manager’. 


Particular circumstances have sometimes been referred to 
as in effect rendering the manager a trustee. One such 
circumstance is the composition of the family and the living 
together or-a part of its members. Minority of a coparcener 
was held in some cases as making the manager a trustees. 
In Chuckun Lall Singh’s case? Justice Phear remarked: 

“ During this period the plaintiff was disqualified from taking any part 
in the management of the property and the defendant was, I think, under the 


circumstances of the case in the position of a trustee for him of the joint 
property to the extent to which he was entitled to share in it.” 





1. Mulla’s Hindu Law, 7th Edn., p. 268; per West, J, in S.A. No. 148 of 
1871, cited in (1892) 17 B. 721. 
2. Bhowani Proshad v. Juggernath Shahu, (1909) 13 C_W.N. 309. 
3. Md. Askari v. Radhe Ram Singh, (1900) 22 A. 307. 
4. Gobind Dubey v. Parameshwar Dubey, A.I.R. 1921 P. 487(2) ; Jyotibati 
„v. Lakshmeshwar, (1930) 8 P. 818. 
. Cowell, T. L. L. 1870, p. 108. 
Annamalai v. Murugasa, 26 M. 544 {P.C.). 
Perrazu v. Subbarayadu, (1921) 44 M. 656 (P.C.). 
(1868) 9 W.R. 483; (1884) 7 M. 564; (1892) 17 B. 271, 278. 
(1868) 9 W.R. 483. 
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In Krishna v. Subbannal Kernan and Hutchins, JJ., 
referred to the manager as a trustee who was bound : 

“ When his trust came to an end, that is, at the end of his minority, to 
account for the manner in which he had discharged it”. 

The same position was recognised by Krishnan, J., ina 
later case, where he held? that if a co-parcener is a minor, the 
manager can be made to account strietly, at any rate where 
there are no adult members barring , the manager. This view 
as to the effect of minority on the manager’s position has been 
rejected in a number of other cases:3 It has also been 
definitely recognised that mere living apart by any member of 
the family when not occasioned by the manager’s acts will not 
cast on him a higher duty,4 for if the junior member did not 
choose to enforce partition it might be reasonable to apply 
the principle that unless something is shown to the contrary, 
the junior member shall be taken to be a participator in and 
authoriser of all that has been done in the management of 
the property. Another fact considered to affect the manager’s 
position is whether he wasin exclusive management of the 
properties or not. Thus in Abhaycharan v. Pearymohan the 
decision of Phear, J., in Chuckun Lall Singh v. Poran Chunder 
Singhé was distinguished on the ground that there the karta was 
not in exclusive management of the properties. The distinction 
has been recognisedin a decision of the Bombay High Court as 
well.? It is, however, hard to see how exclusive management 
would per se render the manager accountable as a trustee, in 
view of the theory that till a partition is called for the junior 
members shall be deemed impliedly to have authorised all acts 
of the manager concerning the joint family estate. 


Manager's liability to account before partition—A mem- 
ber of a joint family cannot sue fora share of profits as he 


1. (1884) 7 M. 564. 

2. cited in Official Assignee v. Rajabadar, (4923) 46 M.L.J. 145, 147. 

3. Ranganmani Dasi v. Kasinath Dutt, (1868) 3 Beng. L. R. O.C. 1; 
Srinivasa v. Thiruvengada, (1915) 38 M. 556; Official Assignee v. Rajabadar, 
(1924) 46 M.L.J. 145; Sri Ranga v. Srinivasa, (1927) 50 M. 866. : 

4. Balakrishna v. Muthuswami, (1908) 32 M. 271, 273; Krishna v. Şub- 
banna, (1884) 7 M. 564. 

5, (1870) 5 Beng. L.R. 347 (F.B.). 

6. (1868) 9 W.R. 483. 

7. Per Sargent, C.J., in Damodardas Maneklal v. UE ttamraim Manetta, 
(1892) 17 B. 271 at 278. 
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` has no definite share until partition!” In Shudanund v. Bono- 
malee2 it has been observed: 

“ Although a son has a joint interest in the ancestral estate with his 
father, he cannot, so long as that estate remains joint, call upon his father 


for an account of the management of his estate; that he, for instance, could 


not sue his father for profits, for years during which it was under his 
father’s management.” 


A manager is not ordinarily accountable for the rents, 
issues, and profits which came into his hands during his 
managements and if any member is dissatisfied, the remedy is’ 
to depose the manager or to call for a partition. Even with a 
view to partition but without in fact claiming one, there can 
be no suit for accounts as such‘against a karta4. A co-parce- 
ner’s right to demand an account when it exists is ancillary to 
the right to call for partition and can only be enforced upon a 
partitions. 

' Managers liability to account on partition —lIt is well 
established that.ordinarily a manager is not liable to account 
for his management for the purpose of making him responsible 
for any mismanagement in the past or for any loss caused by 
him to the joint estate thereby. But when a partition suit is 
brought, it becomes necessary to decide what properties ought 
to be available for division; the parties not being agreed about 
it, the manager may find it necessary to explain what became 
of the joint properties, such as have. been traced to his 
possession prior to the date of separation. Therefore he may 
have to give an account of what he did with such properties 
lest he be debited with them at the time of partition. This is 
one way in which a manager may be called upon to account in 
a partition suit. Or, the Court may in such a suit call upon 
him as the person best acquainted with the affairs of the 
family to give an-account of its available assets6 t.e., of the 
properties liable to be partitioned?. The manager is by no 
means obliged to keep régular accounts® but in as ‘much as it is 








Pirihi Pal v. Jowahir Singh, (1887) 14 C. 493 at 508 (P.C.). 

(1866) 6 W.R. 256, 259. 

Gobind Dubey v. Parameshwar Dubey, A.LR. 1921P: 487. 

Jyotibati v, Lackhmeshwar, A.I.R. 1930 P. 1, 6, - 

Soorjemoney v. Denobundoo, (1857) 6 M.I.A: 526, 540. ` 

Kristnayya v. Guruvayya, (1921) 41 M.L.J. 503, 509, 

Jyotibati v. Lakshmeshwar, (1929) :8 P. 818. 

Oficial Assignee v. Rajabadar, (1924) 46 M LJ.. 145, 147; Ramnath 
v. ‘Chee. (1919) 44 B. 179,183; Gobind Dubey v. “Parameshwar Dubey, 
contra, A.ILR. 1921 P. 487 (2), 
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his duty to preserve the family properties he will have to 
disclose those properties to the members at the time of parti- 
tion! and this might necessitate looking into accounts?. In 
short being the accounting party he will have to file an account 
as to the properties available for partition but the other mem- 
bers are not bound to accept his statement3, for there is nothing 
in the custom of a Hindu family which can justify the manager 
in refusing to give any account and requiring the other 
members to accept his ipse dixit as to the- property available 
for division4. . 


Nature of account to be rendered.—lIt is well settled that 
an account in a partition suit is an account of the assets as they 
exist at the time of partition5, including outstandings, savings 
and cash, Parameswara v. Ramakrishna’. What is meant 
is that the matter to be determined is what are really the 
family properties and whether any of them has been mis- 
appropriated and put in the names of third persons, Raghaviah 
v. Ramanayyat, A manager is ordinarily accountable 
only for what he actually received and not for what he ought 
to or might have received if the family funds had been 
profitably dealt with8, and it is not open to any member of the 
family to assail the propriety of any item of expenditure 
incurred by the karta in the course of his administration’. The 





1. Gobind Dubey v. Parameshwar Dubey, A.I.R. 1921 P. 487 (2). 

2. Jyotibati v. Lakshmeshwar, A.I.R. 1930 P. 1. 

3. Parameshwar Dube v. Gobind Dube, (1915) 43 C. 459; Tommireddi v. 
Gangireddi, (1921) 45 M. 281; Krisinayya v. Guruvayya, (1921) 41 M.L.J. 503, 
506; Oficial Assignee v. Rajabadar, (1923) 46 M.L.J. 145, 147, 149. 

4. Damodardas Maneklal v. Uttamram Manektal, (1892) 17 B. 271. 

5. Ranganmani - Dasi- v, Kasinath Dutt, (1868) 3- Beng. L:R.O.C. 1; 
Lakshman v. Ramchandra, (1876) 1 B. 561; Konnerav v. Gurrav, (1881) 5 B. 
589; Jugmohandas Mangaldas v. Sir Mangaldas Naihubhoy, (1886) 10 B. 528, 
561; Raja Setrucherla Ramabhadra v. Raja Setrucherla Suryanarayana, 

` (1899) 22 M. 470 (P.C.); Balakrishna v. Muthuswami, (1908) 32 M. 271; 
Bhowani Proshad v. Juggernath Shahu, (1909) 13 C.W.N. 309; Haridas Lalji 
v. Narotam Raghavji, (1911) 14 I.C. 769; Parameshwar Dube v, Gobind Dube, 

(1915) 43 C. 459; Ramanath v. Goturam, (1919) 44 B. 179; Raghaviah v. 
Ramanayya, (1921) 13 L.W. 262; Tammireddi v. Gangireddi, (1921) 45 M. 
281; Official Assignee v. Rajabadar, (1923) 46 M.L.J. 145; Sri Ranga v. 
Srinivasa, (1927) 50 M. 866; Jyotibati v. Lakshmeshwar, A.I.R. 1930 P. 1; 
Parameswara v. Ramakrishna, 1931 M.W.N. 215; Sukhdeo v. Basdeo, A.I.R. 
1935 A. 594. an, 

6. 1931 M.W.N. 215. 

7, 13 L.W. 262. 

8. Perrazu v. Subbarayudu, (1921) 44 M. 656 (P.C.). 

9. Jyotibati v. Lakshmeshwar, (1929) 8 P. 818. 
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junior members have no right to look back and claim relief 
against past inequalities of enjoyment or other matters}. In 
one sense, namely, for ascertaining what accumulations or 
savings have resulted since the manager took charge, the past. 
dealings have necessarily to be gone into?, but this does not 
mean that a manager can be held accountable as to the manner 
in which he has disposed of the income in the past.8 Nor cam 
an account be required of the income and disbursements as in 
any enquiry for mesne profits4. 


Surcharge and falsification.—It being recognised that the 
ipse dixit of the manager is not conclusive regarding the 
assets available for division, in conducting an enquiry as to 
the latter, the direction of the Court ought to be that the 
manager should file an account, for it lies upon him to prove 
the assets available for partition5 at the date of the plaint, the 
plaintiff being given the liberty to show that items of expen- 
diture said to have been incurred were as a matter of fact not 
incurred, or incurred to the extent mentioned in the accounts 
filed by the manager, or that more properties are available for 
partition than those mentioned in the manager’s accountsé®. In 
other words the account may be rectified if mistake therein is 
established, i.e., there can be surcharge and falsification’. If 
the junior members can show any omission for which credit 
ought to be given to the family, that is a surcharge, or if they 
show that anything is inserted which ought not to be there that 
is a wrong charge’. Once a junior member proves any item of 
property as having come into the hands of the manager there 
is no further duty cast on him to show that it remained in the 


1. Parameshwar Dube v. Gobind Dube, (1916) 43 C. 459; Sri Ranga v. 
Srinivasa, (1927) 50 M. 866, 873, 874; Raghaviah v. Ramanayya, (1921) 13 
L.W. 262. 

2. Jugmohandas Mangaldas v. Sir Mangaldas Nathubhoy, (1886) 10 B. 
528, 561. 

3. Balakrishna v. Muthuswami, (1908) 32 M. 271; Bhowani Proshad v. 
Juggernath Shahu, (1909) 13 C.W.N. 309; Lakshman v. Ramchandra, (1876) 
1 B. 561; Konnerav v. Gurrav, (1886) 5 B. 589; Sukhdeo v. Basdeo, A.I.R. 
1935 A. 594; Tammireddi v. Gangireddi, (1922) 45 M. 281; Kristnayya v. 
Guruvayya, (1921) 41 M.L.J. 503, 506; Oficial Assignee v. Rajabadar, (1923) 
46 M.L.J. 145, 147; Ramnath v. Goturam, (1919) 44B. 179; Ramaswami 
Aiyar v. Subramania Aiyar, 43 M.L.J. 406, 412. 

4, Gobind Dubey v. Parameshwar Dubey, A.I.R. 1921 P. 487. 

5. Chidambaram Chettiar v. Ayyappa Chetttar, (1935) 41 L.W. 104. 

6. Tammireddi v. Gangireddi, (1922) 45 M. 281. 

7. Bhowani Prashad v; Juggernath Shahu, (1909) 13 C.W.N. 309. 
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hands of'the latter at the date of partition in order to claim a 
surchargel, and hence capital sums proved to have been received 
by a manager must be considered as available for partition in 
the absence of evidence to show what has happened to themi. 
The mere assertion of the manager that they no longer exist 
will be unavailing?. 

Effect of evasion to account and suppression of accounts.— 
Where a manager evades giving an account of the assets avail- 
able for division a presumption will be made against him’. If he 
either suppresses the accounts or has falsified them the Court 
will presume everything most unfavourable to him consistent 
with the established facts, Chidambaram Chettiar v. Ayyappa 
Chettiar. Where accounts were maintained by a karta but were 
suppressed by him with the result that it was impossible to 
discover the savings ‘effected from the income of the family 
properties, it was held, that the only possible way to discover 
them was to ascertain what income was received and what ex- 
penditure was incurred year by year and that the karta must 
be charged with the utmost value of the whole net produce 
deducting therefrom what was proved by him to have been 
actually spent for the family’. This method of investigation 
is hardly a satisfactory one and may even lead to injustice so 
far asthe karta is concerned6, but none the less cannot be 
helped. In Krisinayya v. Guruvayyat, where it was admitted 
by the manager that the properties produced paddy largely in 
excess of the family requirements, that the income was greater 
than the expenditure and that he was lending out moneys and 
paying income-tax, Phillips and Krishnan, JJ. assessed the 
‘capital available for division at Rs. 12,000 mainly on the 
strength of the income-tax receipts. From the latter they drew 
a presumption as to the karta’s annual income and then pro- 
ceeded to calculate the capital necessary to yield him that 
income by assuming that a capital of Rs. 100 would normally 
fetch an interest of Rs. 9 per annum. In Gobind Dubey v. 





1. Official Assignee v. Rajabadar, (1924) 46 M.L.J. 145, 147. 

2. Kristnayya v. Guruvayya, (1921) 41 M.L.J. 503, 511; Official Assignee 
v. Rajabadar, (1924) 46 M.L.J. 145, 149. ; 
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. Gobind Dubey v. Parameshwar Dubey, A.IL.R. 1921 P. 487. 
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Parameshwar Dubey}, where a money-lending business formed 
part of the family property, and the manager would not 
produce his books of account, in calculating the assets available 
for partition, Das and Ross, JJ., held that 

“the only reasonable way of dealing with the matter would be to assume 
that the defendant as the karta of the joint family must have invested the net 
income derivable from the properties less the expenditure in each year in the 
money-lending business and to charge the karta with interest at such a rate as 


in the opinion of the Court fairly represents the profits usually made by the 
employment of money in such a business”. 


Manager's accountability regarding unauthorised busi- 
ness.—Where a manager secretly and unauthorisedly starts a 
business with the aid of family funds, there are two courses 
open to the other coparceners to adopt. They may refuse to 
accept the business as a joint family business in which case 
they can only ask for their share of the funds so misapplied. 
Or, they might treat the business as a family business in which 
case the accountability of the manager will be only as with 
reference to the other items of family property, i.e., without 
importing any theory of trust or charge into the matter.2 In 
Tammireddi v. Gangireddi8, the manager without taking the 
plaintiff’s consent, had started a business in opium in partner- 
ship with a stranger, shown it in the accounts as a family 
concern and had applied a sum of Rs. 55,442 out of the family 
funds towards the same. The business resulted in a loss and 
at the time of partition the plaintiff refused to accept it asa 
family business. It was held that in taking an account of the 
family properties the manager should pay the plaintiff one half 
of the moneys of the family that had been used for the busi- 
ness and that the former will be entitled to the profits if any 
and liable to bear the loss. 

When manager may have to render a general account.— 
The nature of account which shall have to be furnished so as 
to discharge a person from his liability to account as manager 
and the objections which the other members can take to it, 
must depend on the conduct of the manager and the other 
members, the nature of the property and the circumstances of 
the family and cannot be satisfactorily stated in definite terms4. 
Ordinarily he has to furnish an account setting out the assets 
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and liabilities, the items of property of which he took charge 
and the items left, the increments thereto and the subtractions 
therefrom, the savings effected, as well as cash and outstand- 
ings if any. Also in general he cannot be asked to account for 
his past dealings and-the mere fact that proper accounts were 
not kept would not per se import such a liability. In certain 
cases however, as where there is proof of‘fraud2, misappro- 
priation2, or gross reckless waste, Tammireddi v. Gangireddi3, 
by the manager, he can be called upon to render a general 
account, że., an account of his past management, specifying in 
detail the items of receipt and items of disbursement regularly 
since his assumption of office down to the time of the suit, 
with a view to find out all the possible items of collections by 
him and to trace the mode in which the income had been 
applied. In such a case the burden is cast on the manager to 
defend and justify the propriety of his past transactions of the 
family, Tammireddi v. Gangireddi4. He can be properly made 
responsible for loss resulting from his fraudulent conduct or 
wasteful attitude, Mangaldas v. Sir Mangaldas Nathubhoy,} and 
for the manner in which he has disposed of the family income 
in the past, Krishnayya v. Gurdvayya,6 and the ways in which 
it was spent’. In Official Assignee v. Rajabadar8, where the 
manager had drawn out a sum of Rs. 6,500, forming an 
ancestral assets, from the Bank where it had been invested, and 
misappropriated it, i.e., spent it on other than justifiable 
purposes by fraudulently utilising them for his own ends it 
was held that he must make good the plaintiff’s share of it. In 
fact he becomes liable to account for what he ought to or 
might have received if the sums misappropriated or fraudu- 
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2. Chuckun Lall Singhv. Poran Chunder Singh, (1858) 9 W.R. 483; 
Jugmohandas Mangaldas v. Sir Mangaldas Nathubhoy, (1886) 10 B. 528; 
Balakrishna v. Muthuswami, (1908) 32 M. 271; Kristnayya v. Guruvayya, 
(1921) 41 M.L.J. 503; Tammireddi v. Gangireddi, (1923) 45 M. 281; Official 
Assignee v. Rajabadar, (1924) 46 M.L.J. 145, 147; Swkhdeo v. Basdeo, AIR. 
1935 A. 594. l 

3. 45 M. 281, 286; Mangaldas v. Sri Mangaldas Nathubhoy, (1886) : 10 B. 
528, 561. : 

4. 45 M. 281, 286. - z 

5, (1886) 10 B. 528, 561; Krishnayya V. Guravayya, (1921) : 41 M.L.J. 503, 
509. 3 

6, (1921) 41 M.L.J. 503, 506. 

7. Ibid. 509. 

& 46 M.L,J. 145. 
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lently converted to his personal use had been profitably dealt 
witht, and it was in this footing that in Perrazu v. 
Subbarayudul, the P. C. approved of the judgment of the High 
Court allowing interest at 6 per cent. per annum on the moneys. 
misapplied from the respective dates of misapplication, in 
declaring the accountability of the manager. This case is an 
instance where though the prayer as to general accounts could. 
have been granted was not in fact decreed as the question had 
become entirely academic. Allegations of fraud had been made 
against the manager and according to Sir John Edge the . 
distrust against him was apparently well justified?. Still, as. 
Sir John Edge observed: 

“With regard to the claim for a general account this has been refused 
by both Courts. The High Court based their decision upon the ground that 
all the items in respect of which the plaintiff was alleged to have been guilty 
of misconduct had been investigated and set out in the schedules which were 
before the consideration of the learned Judge, who had dealt with them item 
by item as appears in his judgment”. 

They continued in these words :— 


“What more could be done even if we direct general accounts it is difi- 
cult to see”’..... “in substance, if not in actual words, both Courts have 
decided that in -efect the account asked for has already been taken, and that 
it would be a needless prolongation of litigation and waste of costifa 
further account were ordered”.® 


Kristnayya v. Guruvayye4, is an illustration of the type of 
cases where though the Court is inclined to grant a general 
account, nothing could come of it due to the manager’s refusal 
or evasion to give any accounts and the Court is compelled to. 
proceed on a footing independent of the accounts for 
ascertaining the assets of the family. In Tammireddi v. 
Gangireddis, the lower Court had directed the manager to 
render a general account solely because proper accounts had 
not been maintained by him. It is true that the plaint had 
alleged that the manager 


“showed differences in the accounts, reduced considerable amounts and im 
order to deprive the plaintiff of a share, he converted a considerable amount. 
as jewels worn by women and showed.under stridhanam, and even though 
profit was derived in some transactions, he concealed the same and showed. 
heavy loss, concealed some account books and had been conducting himself in. 
such a way as to cause loss to the plaintiff in all ways.” 








1. Perrazu v. Subbarayudiu, (1921) 44 M. 656 (P.C.). 
2. Ibid 656, 660 (P.C.). 

3. Tbid., 661 662. 

4. (1921) 41 M.L.J. 503. 

5. (1922) 42 M.L.J. 570: 45 M. 281. 


` 
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The Sub-Judge found that the more serious charges, 
namely, suppression of accounts, making false entries and 
misappropriation of jewels were not proved. He also found 
that there was a speculative business in opium started by the 
manager in partnership with a stranger certainly not with the 
plaintiff’s consent but shown in the accounts by the manager 
as a family business in respect of which family funds had been 
applied from time to time. On these findings, Spencer and 
' Kumaraswami Sastri, JJ., held that the direction of the Sub- 
Judge as to general accounts solely on the ground that the 
manager had not kept proper accounts could not be supported. 
So also where a person claimed general accounts alleging acts 
of fraud, etc., at the same time specifying receipt by the 
manager of all the several items of capital sums amounting to 
Rs. 20,000 in respect of which he sought relief, it was held 
that on his failure to prove such receipt he cannot turn round 
and press his claim for general accounts}. Where on the other 
hand to justify his claim for general accounts, the plaintiff 
had by way of sample only, alleged a few acts as instances of 
fraudulent conduct of the manager, it was held that he will be 
entitled to the relief prayed for on proof of some at least of 
such acts of fraud?. 


Where an account is stated, if it is shown that it contains 
errors of considerable extent both in number and amount, 
whether catised by mistake or otherwise, the Court will not 
merely give liberty to surcharge and falsify but will order the 
accounts to be opened, in which case the account is taken from 
the beginning4. Where the account so stated is between persons 
in a fiduciary relation a less amount of error will suffices. 
Even a single instance of fraudulent insertion or omission if 
shown, may lead the Court to open the accounts.6 These 
principles have been held applicable to the case of a manager 
and if fraud is shown in the accounts furnished by him of the 
assets available for partition the whole account can be re- -opened 
and a general account orderedé. 








Balakrishna v. Muthuswamu, (1908) I.L.R. 32 Mad. 271. 
Kristnayya v. Guruvayya, (1921) 41 M.L.J. 503, 511, 
Williamson v. Barbour, (1878) 9 Ch. D. 529. 
Ibid., 533. 
Allfrey v. Allfrey, 1 Mac. & G. 87; Williamson v. Barbour, (1878) 
9 Ch. D. 529, 
6. Bhowani Proshad v. Juggernath Shahu, (1909) 13 C.W.N. 309. 
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Another circumstance which on partition might make the 
manager generally accountable is the exclusion of a coparcener 
from the enjoyment of the family property!. Such exclusion 
must, however, have been occasioned by the acts of the 
manager2. , In accounting, the latter will be entitled to credit 
for all expenditure including any investments made in which 
of course the excluded member will be entitled to a share, 
and with respect to any profits for which the manager is 
unable to account the excluded member will be entitled to 
his share of them. 

The minority of a coparcener was considered in some 
cases as entitling him on attaining majority to a general 
account from the manager, in as much as he cannot be taken 
to have consented to the management4 This view has not 
however been accepted in many other cases’. 

Liability to account between date of suit and decree.—The 
filing of a suit for partition has not merely the result of 
ascertaining the quantum of interest which each member of 
the family will be entitled to but also expresses the unequivocal 
intention of the claimants that from that moment each member 
shall be restricted to the amount of the share which he is 
to enjoy and shall have no more. Because of this latter fact 
the manager becomes strictly accountable to the plaintiff for 

‘ his share of the produce®, t.e., he becomes strictly bound to 
account for all receipts and expenses". A manager’s powers 
between suit and decree over the property, will be just those 
necessary for the preservation of the property and no more. 

Manager’s liability under the Dayabhaga law.—In as much 
as the share of each member of a joint family is a fixed 





1. Krishna v. Subbanna, (1884) 1.L.R.7 Mad. 564; Bhivrav v. Sitaram, 

(1894) LL.R. 19 Bom. 532; Raja Venkata v. Raja Rajagopala, (1882). 91.A. 

-125; Konnerav v. Gurrav, (1881) I.L.R.5 Bom. 589; Raya v. Gopal Mallan, 
(1911) 11 I.C. 666, 

2. Srinivasa v. Thiruvengada, (1915) I.L.R. 38 Mad. 556. 

3. Ibid. : f 

4. Chuckun Lall Singh v. Poran Chunder Singh, (1868) 9 W.R. 483; 
Krishna v. Subbanna, (1884) I.L.R. 7 Mad. 564; Damodardas Maneklal v. 
Utiamram Maneklal, (1892) I.L.R. 17 Bom. 271; per Krishnan,. J., referred 
to in Official Assignee v. Rajabadar, (1924) 46 M.L.J. 145, 147. : 

5. Ranganmani Dasi v. Kasinath Dutt, (1868) 3 Beng. L. R. O.C. l; 
Srimvasa v. Thirwvengada, (1915)38 Mad. 556; O ficial Assignee v. Rajabadar ; 
(1924) 46 M.L.J. 145; Sri Ranga v. Srinivasa, (1927) I.L.R. 50 Mad. 866." 

6. Ramaswami v. Subramania, (1923) 46 Mad. 47, 50. 

7. Sri Ranga Thathachariar v. Srinivasa Thathachariar, (1927) LL.R. 
50 Mad. 866, 874; Ramakrishna Iyer v. Muthuswami Iyer, (1930) 52 M. 672. 
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quantity under the Dayabhaga school, it has sometimes been 
considered that the position of a manager there approximates 
more closely to that of a trustee than under the Mithakshara 
law, as regards accountability!. This has received countenance 
from one or two decisions which have held that without 
bringing a suit for partition, any coparcener can compel the 
manager to account for his dealings with the family property 
and the income thereof. Thus in 4bhay Charan v. Peary 
Mohan?, a case governed by the Dayabhaga law3, a suit for 
accounts simpliciter was decreed and in Nowlaso Kooeree v. 
Lalljee Modi4, where a member of a Dayabhaga joint family 
sued the manager for a moiety of two items pertaining to the 
ancestral estate, Phear and Morris, JJ., held that the plaintiff 
should have brought a suit for an account of the joint family 
property. But neither of these cases has noticed a prior decision 
of the Supreme Court of Calcutta5, under the Dayabhaga law8, 
where it is stated categorically that: 

“The right to demand an account, when it exists, is incident to the right 
to require a partition; the liability to account can only be enforced upon a 
partition.” 

That in the matter of accountability, the manager’s posi- 
tion is practically the same in both schools of law and the 
fact of the share of each member being fixed in the Dayabhaga 
school has no significance, so long as there is no intention to 
divide, have been recognised by the later decisions? of the 
Calcutta High Court. Thus in Nibaran Chandra Mukerji v. 
Nirupama Debis, the plaintiff as heiress of her husband sued 
the latter’s undivided nephew for partition and for accounts. 
Mukerjee and Panton, JJ., declared: 

“Tn an ordinary suit for partition, in the absence of fraud or other 
improper conduct, the only account the karta is liable for is as to the existing 
state of the property divisible; the parties have no right to look back and 


claim relief against the past inequality of enjoyment of the members or 
other matters.” 


1. Balakrishna Aiyar v. Muthuswami Aiyar, (1908) L.L.R. 32 Mad. 271 at 
274; ILL.R. 10 Bom. 528 at 561. 

2. (1870) 5 Beng.L.R. 347 (F.B.). 

3. Balakrishna v. Muthuswami, (1908) I.L.R. 32 Mad. 271 at 274; conira, 
Mulla’s Hindu Law, 7th Edn., p. 269, foot-notes O. & P. 

~ 4, (1874) 22 W.R. 202. 

5. Soorjemoney Dasee v. Denobundo, (1857) 6 M.I.A. 526, 540. 

6. Ibid., 538, 

7. Shookmoy Chandra Das v. Monoharri Dassi, (1885) -I.L.R. 11 Cal. 
684 (P.C.) ; Nibaran Chandra Mukerji v. Nirupama Debi, (1921) 26 C.W.N. 
517. 

8. Ibid. 
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Personal decree against manager.—The usual rule is the 
one laid down by Melvill, J., in Lakshman v. Ramachandra}, 
namely, that.in a partition suit the Court ought not to order 
an immediate money payment by the defendant to the plaintiff 
of his share in the outstanding debts due to the family estate, 
as if such outstanding debts had been recovered and 
the moneys were in the hands of the defendant. This rule is 
by no means absolute and a personal decree can be passed 
against the manager in certain circumstances. Benson and 
Sundara-Aiyar, JJ., have stated in Raya v. Gopal Mallan :2 

“ A junior member has no right to relief personally against the manager 
merely on the ground that he could have realised outstandings due to the 
family had he minded to do so. Where however the failure to make collec- 
tions is due to the manager’s negligence or misconduct and loss has resulted 
to the family therefrom, or where the manager has collected and not account- 
ed for, he will be personally liable for such loss or amount to the junior 
member.” 

Similarly Sankaran Nair and Oldfield, JJ., have pointed 
out in Rama Aiyar v. Rajagopala Aiyars, that: 

“Ordinarily the managing member of a joint Hindu family is not liable 
personally to pay the member who sues for partition his share of the debts 
due to the family. A receiver should be appointed under such circumstances 
to collect the debts and pay to the plaintiff his-share of the debts realised. 
But where the managing member did not disclose all the properties which 
belonged to the family and has been found guilty of fraud against the junior 
members and it is not likely that he would render any help to the receiver for 
the collection of the money and the receiver would not be ina position to 
realise the family debts a personal decree may be passed,” 

against him to the extent of the plaintiff’s share leaving the 
manager to collect all the outstandings. Where even according 
toa list prepared by the manager about 12 years prior to suit, the 
family had outstandings to the extent of Rs. 6,000 and it was 
found that the family lands produced paddy in excess of the 
family needs leaving about 20 puttis to be sold in a year 
and the manager had suppressed the accounts the Court held 
that he should have had not less than Rs. 12,000 at the time of 
the suit and that he should be made personally liable to the 
plaintiff for his half share, leaving him (the manager) to 
collect and appropriate to himself the whole of the outstandings4. 

Manager’s lability to pay interest from the date of the 
partition suit.—The normal rule seems to be that in a partition 
action the Court ought not award interest on money decreed 
to be paid by the defendant to the plaintiff from the date of 
et ee eao 

1. (1876) I.L.R. 1 Bom. 561. 


2. (1911) 11 I.C. 666. 3. (1913)M.W.N. 982. 
4. Krisinayya v. Guruvayya, (1921) 41 M.L.J. 503 at 511. 
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the suit itself1, Though separation in law took place on the 
institution of the suit the manager is liable to pay interest only 
on the sum that may be found due on the taking of accounts, 
4.e., from the date of the decree2. The reason for the rule is 
that the manager is not bound to invest any sums of money 
that may remain with hims. Even if on division in status, 
the manager can be deemed to be a constructive trustee under 
S. 94 of the Indian Trusts Act, subject to the same liabilities 
as a trustee under S. 95, yet he will not become liable for 
interest in the absence of anything tantamount to a breach of 
trust on his part established in the special circumstances 
enumerated in S. 234. Itis only the improper keeping back 
of a sum of money from whatsoever source derived which a 
trustee ought to have paid over that constitutes in equity the 
basis of a claim for interest6. In Ramaswami v. Subramaniag 
the plaintiff brought the suit in 1895, against his father and 
brothers, for partition with profits for 3 years prior to suit and 
for subsequent profits. In 1899, an order directing division of 
the properties and fixing the plaintiff’s share at 1/5 was made 
but it was silent as regards profits. Nothing happened till 
1909, when the appointment of a Commissioner was prayed 
for and the question of profits was again raised. A Commis- 
sioner was eventually appointed in 1915, after whose report a 
‘partition decree was made in 1916, the prayer as to profits 
being held to be barred. On appeal to the High Court, findings 
were called for as to the profits which accrued subsequent to 
the date of the suit from the lands allotted to the plaintiff. 
After the return of the findings it was argued before Oldfield 
and Venkatasubba Rao, JJ., that the plaintiff ought to be 
allowed interest on his share of the profits for each year, from 
the time the manager realised them. In rejecting this conten- 
tion Venkatasubba Rao, J., stated :6 


“As my learned brother has pointed out, it cannot be said in this case 
that the second defendant was bound to invest the profits. The plaintiff had 
the conduct of the suit and it was quite open to him atany moment toask 
for the possession of the properties, for an account of the profits and for 
payment tohim of the sum ascertained to be due. The delay is not attribut- 
able solely to the second defendant.” 


Lakshman v. Ramachandra, (1876) 1 B. 561. 
Jyotibati v. Lakshmeshwar, (1930) 8 P. 818. 
Ramaswami v. Subramania, (1923) 46 M. 47 at 54. 
Ibid., 50 (per Oldfield, J.). 

Blogg v. Johnson, (1867) 2 Ch. App. 225. 

46 M. 47 at 54. 
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The claim for interest was thus disallowed for two 
reasons, namely, that the manager was under no duty to invest 
and the loss if any resulting from the locking up of the profits 
in the hands of the manager could have been avoided by the 
plaintiff’s diligence. The rule against the award of interest 
in partition actions from the date of the plaint is not an 
invariable one. It has been stated by Spencer and Kumara- 
swami Sastri, JJ., in Tammireddi v. Gangireddil that: 


“In acase where a manager of a joint family is made to account for 
moneys expended by him we do not think there is any general rule that he 
has to pay interest on the amount which he has to make good, but each case 
must be dealt with in the circumstances peculiar to it.” 


On the facts of that case their Lordships held that the 
manager should pay interest from the date of the plaint at 
6 per cent. per annum till payment. In Kesarlal Ghirdharlal 
Desai v. Jagubhai Hiralal? a suit for partition was instituted 
in 1893. The trial Court passed a preliminary decree in 1894 
directing accounts to be taken from 1878. On appeal, the 
High Court directed the accounts to be taken from 1870. The 
Commissioner made his first report in 1907, when the plaintiff 
was given possession of certain lands. On the report coming 
before it, the High Court ordered on appeal in 1909, that the 
accounts should be taken’'down to 1907. The accounts so 
ordered were made up and in 1921 the final report was made. 
Before the High :Court, interest was claimed on the amount 
found to be due to the plaintiff from the date of the suit to the 
date of the ‘decree. . Marten and Fawcett, JJ., holding that 
under O. 21, R. 18, Civil Procedure Code, even where a preli- 
minary decree passed for partition and taking of accounts is 
silent as to interest, it will be competent to the Court on appeal, 
to award interest granted interest from the date of the plaint. 
In doing so, citing the observation of Venkatasubba Rao, J.,3 
they distinguished the Madras Case (46 M. 47) as one where 
the plaintiff lost his right to interest because of his laches and 
failure to ask for an account of the profits and payment | to 
him of his share, and observed#: 


“ Here plaintiffs got actual possession in 1907, but ices before that in 
1893, had asked for accounts and for payment of the sum due to them and 
also for interest.” 


42 M L.J. 570, 582 at 583. 

ALR.1925B.40. 2. | ; 
46 M. 47 at 54. E 
A.LR. 1925 B. 406, 408 (2). 
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The learned Judges have not however adverted to the 
main reason given in the Madras case, namely, that no interest 
can be claimed in as much as the manager is not bound to 
invest the profits. Itis true that in the Madras case interest 
was claimed not on the plaintiff’s share of the accumulated 
. Savings from the family property in the hands of the manager 
at the time of the suit but on the annual profits accruing after 
such date from the plaintiff’s share. This however can make 
no difference in principle, for whatever may be the character 
of the fund the manager is under no obligation to invest it. 
It may be that in the Bombay case the amounts decreed to the 
plaintiff had actually been invested, having regard to the fact 
that in that case there was a family money-lending business. 
In Annamalai Chetti v. Palantappal Ramesam and Curgenven, 
JJ., have pointed out how even where there is no proof of 
actual investment by the manager of the amount found due to 
the plaintiff, a presumption to that effect is permissible in 
certain circumstances for the purpose of awarding interest to 
him from the date of the suit itself. They have also pointed 
out the true principle underlying the granting of such interest. 
In the case before them the parties were Nattukottai Chettis, 
and the main asset was a money-lending business. The 
evidence showed that the manager had_ always been investing 
his moneys. In allowing interest at 9 per. cent. per annum 
from the date of the plaint to the date of the decree, on the 
plaintiff’s share of the moneys of the money-lending business, 
the learned Judges held that there is a presumption in the case 
of a trading family that its moneys are always invested and 
where a member of sucha family brings a suit for partition 
he is entitled to be given interest from the date of the plaint 
to the date of the decree, that in such a case the plaintiff’s 
claim is not strictly for interest but is for a portion of the 
income of the family during the years that intervened between. 
plaint and decree and that it is merely an accident that such 
income is in the’shape of interest. ` i 

Nature of claim for profits in partition suits.—The claim 
for profits in partition actions has been often referred to and. 





1. (1934) 40 L.W. 619, 
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treated as one for mesne profits.1 This however is not correct.2 
«Mesne profits”, according to the definition given in S. 211 of 
the old Civil Procedure Code, and in S. 2 (12) of the present 
Code mean those profits which the person in wrongful posses- 
sion actually received or might have received. In Pirthi Pal 
v. Jowahir Singh’ Sir R. Couch observed: i 

“ The District Judge thus proceeded erroneously in their Lordships’ 
opinion to treat the claim for an account of the proceeds of the family 
estate as a claim for mesne profits, and quoted the provisions of the Code of 
- Civil Procedure as to mesne profits. These provisions are intended for and 
are applicable to suits for land or other property in which the plaintiff has a 


specific interest, and not to a suit for partition where he has no specific 
interest until decree”. 


Following this view Lord Hobhouse held in Shankar 
Baksh v. Hardeo Bakshé4, that: 


“Ina partition suit relating.to an ordinary joint family mesne profits 
are not recoverable.” 


For the manager’s possession is not wrongful possession 
and secondly the claimant has no specific interest until decree. 
In fact a member of a Hindu family suing for partition and 
for the profits on his share, is really suing for an account of 
the profits received by the manager, so that the proceeds so 
received which are also divisible property, may be divided and 
his share therein also, given to him.6 His right to such profits 
is thus not as mesne profits received by a person in wrongful 
possession but as appurtenant to his right in his share of the 
lands.5 


SUMMARY OF ENGLISH CASES. 


ELLIOT v. LORD JOICEY AND OTHERS, (1935) A.C. 209. 


Will-—Consiruction—Power of appointment—Appointment in 
favour of her children surviving 21 years of age—Contingency of 
death of the child before 21—Then if the child dies ‘leaving any 
issue him or her surviving’ etc —Posthumous child, if covered by 
the clause. 





1. Krishna v. Subbannea, (1884) 7 M. 564; Bhivrav v. Sitaram, (1894) 19 
B. 532; Srinivasa v. Thiruvengada, (1915) 38 M. 556; Meenatchi Ayyan v. 
Rangacharlu, (1922) 16 L.W. 595. 
i 2. Ramnath v. Goturam, (1919) 44 B. 179; Kesarlal ‘Ghirdharlal Desai v 

Jagubhai Hiralal, A.I.R. 1925 B. 406; Pirihi Pal v. Jowahir Singh, (1887) 14 

C, 493 (P.C.) ; Ramaswami v. Subramania, (1923) 43 M.L.J. 406. 

3. 14C. 493 (P.C.). 

4. (1889) 16 C. 397 (P.C.). 

5. Ramaswami v. Subramania,. (1923) 43 M.L.J. 406 at 410. 
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Mrs. E was entitled under her father’s will to a life interest in 
a share of a residue of her father’s estate with a power of appoint- 
ment by will among her issue born in her lifetime. Mrs. E 
executed a will whereby she exercised the power of appointment 
in favour of all her children surviving her in equal shares, who 
being male should attain the age of twenty-one etc. By cl. (5) she 
directed that each child’s share should be retained by trustees upon 
the following trusts (1) to pay the income during the 21 years, (2) 
“if such child shall die within the said period of 21 years then... 
...in the event of such child of mine leaving any issue him or her 
surviving in trust for such child of mine absolutely but in the event 
of such child of mine not leaving any issue him or her surviving 
then such share,...shall go...... to the share ..... of 
my other chil d or children who survive the 21 years period.” Mrs. 
E died leaving 3 sons her surviving and two daughters. T. W. H. 
Elliot, one of her sons, died married in May, 1932, and in June, 
1932, a posthumous son was born to him. 


Held, that on the construction of the will, the posthumous son 
could not take under the will as it is not an “issue left by the 
parent him surviving”. The period of distribution is the date of 
the death of the parent of the posthumous child and there is 
nothing. in the will to justify the holding up of the distribution to 
meet the contingency of the birth of a posthumous child who 
when born will not be and cannot be a donee under the appoint- 
ment. An unborn child is included among children born or 
living as a fictitious legal interpretation and a peculiar rule of 
construction and its application is limited to cases where such 
construction is necessary for the benefit of the unborn child. 


Villar v. Gilbey, (1907) A.C. 138, followed. 


Per Lord Russell of Killowen :—The law as settled by Villar 
v. Gilbey, may (but subject to any special context in the document 
to be construed) be summed up thus:— _ 


“First, words referring to children or issue ‘born’ before, or 
‘living’ at, or (as I think we must add) ‘surviving’, a particular 
point of time or event, will notin their ordinary or natural meaning 
include a child en venire sa mere at the relevant date. Secondly, 
the ordinary or natural meaning of the words may be departed 
from, and a fictional construction applied to them so as to include 
therein a child en venire sa mere at the relevant date and subse- 
quently born alive if, but only if, that fictional construction will 
secure to the child a benefit to which it would have been entitled 
if it had been actually born at the relevant date. Thirdly, the only 
reason and the only justification for applying such a fictional con- 
struction is that where a person makes a gift to a class of children 


84 | THE MADRAS LAW JOURNAL. [von. 


or issue described'as ‘born’ before or ‘living’ at or ‘surviving’ a 
particular point of time or event, a child en ventre sa mere must 
necessarily be within the reason and motive of the gift, Fourthly, 
that being the only reason and the only justification for applying 
the fictional construction, it follows that, if the person who uses 
the words under consideration confers no gift on the children or 
issue described as above mentioned, but confers the gift on some 
one else, it is impossible (except in the light of subsequent events) 

to affirm either that the fictional construction will secure to the 
child en ventre sa mere a benefit to which if born it would be en-_ 
titled, or that the child en ventre sa mere must necessarily be 
within the reason and motive of the gift made. In these circum- 
stances the words used must bear their ordinary or natural 
_ meaning.” 


The result of the decision in Villar v. Gilbey is to establish 
the authority‘of Toover v. Butis,1 Sand St. i81 and of Blasson 
v. Blasson, 2 De. J and S. 665. 





PowELL AND Wire v. STREATHAM Manor Noursinc Home, 
(1935) A.C, 243. 


Practice—A ppeal—Appellate Courts functions—Trial before 
judge alone without a jury—Question of fact—How far open to 
review—Rules of the Supreme Court 1883, O. 58, R. 1. 


On an appeal under O. 58, R. 1 of R.S.C., the appeals to the 
Court of Appeal shall be by way of rehearing. Where the trial 
Judge tried the case without a jury, the appellate Court’s jurisdic 
tion is free and unrestricted. The Court has to rehear, in other 
words has the same right to come to decisions on the issues of fact 
as well as law as the trial Judge. But the Court is stilla Court of 
Appeal and in exercising its functions, it must recognise (i) that 
the onus is upon the appellant to satisfy it that the Court below is 
wrong in its decision and (ii) that the trial Court had the advantage 
of seeing the witnesses and watching their demeanour. Where the 
question is one of credibility, where either story toldin the witness- 
box may be true, where the probabilities and possibilities are 
evenly balanced, the appellate Court will be reluctant to interfere 
unless it is shown that the trial Judge has fallen into an error. The 
appellate Court’s hearing is a rehearing but it is a rehearing on 
documents, including the Judge’s notes and sometimes also the 
short, hand notes, whereas the trial Judge heard it with the 
witnesses before him: 2 0 ot ora, we ES © 
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Rye anD Eyre v. THE COMMISSIONERS OF INLAND REVENUE, 
(1935) A.C. 274. . 

Income-tax—Income-tax Act 1919 All Schedules Rules R, 21 
—Finance Act 1927, Ss. 25 and 26—French play—Adaptation into 
English—Agreement between French author and English adapter 
to pay royalties—Payment of sum as royalty by English adapter’s 
solicitors—Non-deduction of income-tax—Liability of solicitor to 
pay income-tax on the royalty paid. 

One B was proposing to form a company with the object of 
producing in London an English version of a play called ‘Desire’ 
by a French writer G. Pending the formation of the company the 
author’s agent and B entered into au agreement for a license to 
perform the play on payment of royalties, one of the terms being 
that on the signing of the agreement a sum of 300/ should be paid 
in advance on account of the royalties. In accordance with it, B 
called upon his solicitors and instructed them to pay 3002 out of 
moneys which were in their hands on account of the proposed 
company and of which B had the disposal. They made the pay- 
ment by cheque. The solicitors were assessed to income-tax in the 
sum of this 3007 as persons “by or through whom any such 
payment is made” within the meaning of R. 21 of the All Schedules 
Rules of the Income-tax Act, 1919 as amended by Ss. 25 and 26, 
Finance Act 1927, 


Held, that admittedly the payment was a payment on account 
of royalties paid in respect of a copyright of which G was the 
owner andthe usual place of abode of the owner of the copyright 
G was not within the United Kingdom. In respect of such a 
payment there is an absolute obligation upon “the person by or 
through whom any such payment is made” to deduct the sum 
representing income-tax from that sum. - The payment was made 
either by them or through them and they, not having deducted that 
sum were liable to income-tax, 


Hay v. CARTER AND OTHERS, (1935) 1 Ch, 397, 

Principal and surety—Payment by one surety—Action for 
contribution against co-sureties—Principal debtor, if a necessary 
party. ; 

Where one of several sureties paid off a debt due by the 
principal debtor and then sued the co-sureties for contribution, 
without making the principal debtor a party to the action, ` 

Held, by Farwell, J., that where a surety sues his cosureties 
for contribution, he must either prove the insolvency of the prin- 
-cipal debtor or make:him a-party--to the’ action. '' Amendment ‘of 
plaint by, adding the principal debtor was also. refused. .- |: 
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Lawson v. Wright, 1 Cox 275, followed. 

.Held, by the Court of Appeal that no doubt ordinarily the 
principal must be made a party or his insolvency must be proved 
but its observance can be avoided if there is evidence that no use- 
ful purpose would be served by having the principal debtor before 
the Court by reason of his insolvency. The rule does not lay down 
a condition precedent but deals with a matter of form, and “a 
departure from it may be made if it is proved or if it becomes. 
plain to the Court that there is sufficient revealed, in the facts 
before the Court, to justify the inference that the principal debtor 
is insolvent”. The objection to the absence of the principal debtor 
is not an objection going to the root of the cause of action but is 
merely an objection as to the absence of parties, 


Dering v. Lord Winchelsea, 1 Cox 318, applied. 


In re, Bosom Bros, (1928), Lrp., (1935) 1 Ch. 413. 


Companies Act, 1929, S. 5—Company—Memorandum of asso- 
ciation—Primary object of the company to carry on trade in boots,. 
etc.—Company carrying on some other businesses also—-Petition to- 
sanction extensions of new trades—How far maintainable, 


A company was incorporated with the primary object of 
taking over as a going concern a company B, Ltd., and another 
business of B, and carrying on and developing those businesses. 
and also business of manufacturers of and dealers in all kinds of 
boots, shoes, footwear and shoe machinery. The company applied 
for the addition to its objects of 59 businesses, some of which the- 
company claimed was covered by the existing memorandum. Some: 
share-holders opposed this extension. Each share-holder had one: 
vote. 


Held, by Eve, J., that the Court may make an order confirm-- 
ing the alteration either wholly or in part, and upon such terms 
and conditions as it thinks fit, and shall, in exercising its discretion,.. 
have regard to the rights and interests of the members of the 
company, or of any class of them, as well as to the rights and 
interests of the creditors. But where the financial position of- the 
company is not satisfactory and the alterations proposed are quite 
outside the ostensible object for which the company was brought 
into existence, the Court will not sanction it as the company wilb 
thereby be running a risk and get involved in businesses altogether 
distinct from that for which it was incorporated, 


In re John Brown & Co., Ltd., 112 L.T. 232, distinguished. 
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- On appeal, additional evidence was letin to show that large 
numbers of the trades (e.g., furniture trade) sought to be added 
were alreay being carried on by the còmpany. 


Held, by the Court of Appeal, that in view of the additional 
evidence, the petition was really to regularise the trades already 
carried on by the company, and as limited to those trades which it 
wasalready carrying on the petition may be sanctioned. 


CoNnSTANTINIDI V. RALLI, (1935) 1 Ch. 427. 


Marraige setilement—Settlement drafted by solicitor on ins- 
tructions—General power of appointment by will in default of 
issue but no power to appoint by deed—Application by wife to 
rectify settlement—Presumptive reversioner made a party--Com- 
promise with him—A ffidavit stating grounds for rectification, etc._— 
If can be acted upon and compromise sanctioned. 


In contemplation of her marriage in 1910, the wife determin- 
ed to make a settlement of a fund of 25,000] to which she was 
entitled. For that purpose she took advice, then gave written 
instructions to her solicitors about the terms and got the settle- 
ment drafted. After providing for various things, the settlement 
provided by Cl. (5) that if there should be no issue born of the 
marriage, it should be held in trust for such persons and purposes 
as the settlor shall by will appoint and in defdult of such appoint- 
ment for such persons as will be her next of kin at her death 
under the Statutes of Distribution. This clause omitted the usual 
power to appoint by deed and the usual trust for the wife 
absolutely if she should survive her husband. On the death of 
her husband in 1933, she applied to the trustees for some payment 
from out of capital, when alone, she stated, she came to know that 
under it she had no rights. 


Thereupon she applied for rectification of the settlement 
making the trustees and a presumptive next of kin as defendants. 
Pending the action, she compromised with the defendant next of 
kin and applied for sanction to compromise. No evidence was 
taken but only an affidavit was filed by her stating these facts. 


Held, that on mere affidavit this application could not be 
granted, as the Court cannot say on that, that a case for recti- 
fication had been made out and that the deed was not executed 
according to ‘her instructions. Further the defendant could not 
represent a class which cannot at present be identified, as it is to be 
ascertained only at the settlor’s death. 
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Coutts & Co. v. SOMERVILLE, (1935) 1 Ch, 438. 
Mortgage—Lease by mortgagor—Lease reserving the best.rent 


then obtainable—S ubsequent . improvements by mortgagor—Rates 
payable by mortgagor—Increase in rates payable as a result of im- 
provements—-Reduction thereby in the net rent—If mortgagee can 
complain that thereby the rent is not the best rent—Law of Pro- 
perty Act, 1925, S. 99. 

F, agreed to mortgage his estate to a Bank i in March, 1933, 
and it was agreed that the mortgage should contain a clause to the 
effect that the statutory power of leasing was only to be executed 
with the consent of the Bank. In May, 1933, the said F (mort- 
gagor), without the consent of the Bank, agreed to lease the 
premises to S (his son-in-law) for 21 years at an annual rent of 
1251. S at once entered into possession of the premises, A week 
later the mortgage deed was executed containing the restriction 
on leasing also. S underlet the premises and farm to a company 
in September, at an annual rental of 120). for 20 years and put the 
company in possession, The Bank did not know of the tenancy 
or under tenancy agreements till June, 1934, and claimed to 
avoid the lease on the ground that the rent reserved was not the 
best rent that could reasonably be obtained having regard to the 
circumstances of the case. Under the lease the landlord agreed 
(îi) to pay all rates, taxes and insurance imposed in respect of the 
said premises (ii) and to be responsible for the maintenance and 
repair of the roofs, drains and structured work. After the 
lease was granted, F at his own expense effected large inprove- 
ments to the premises and rendered it more. attractive. On 12th 
May, 1933, the value of the property was held to be not more 
than 125} a year. The Bank contended that by these improve- 
ments the rates were increased and that way the rent was not the 
best rent, as it is protanto diminished by the mortgagor paying a 
heavier rate out of that rent. : 

Held,that there was no obligation on the mortgagor to spend 
any money on the property. The mortgagee is not entitled to say 
that the rent is not the best rent reasonably obtainable for a 
particular property by reference to its condition after voluntary 
expenditure at a date subsequent to the date of the lease in 
question, The rent must be considered in reference to the property 
at the date of the lease. 


In re sees ae v. JAMES, (1935) 1 Ch. 449. 

Administration—Imperfect gift by donor—Death of donor 
intéstate—Letters of administration granted | to donee—Possession 
of property with donee—Effect of his being ap pointed administra 
tor on the imperfect gift. < 
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One J died in 1924 a widower and intestate, leaving behind JJ 
his only son him surviving. During his lifetime he (J) was often 
stating that his premises and furniture were to go to S.J. (the 
defendant) who was in his employ from 1905 till his death but had 
received no payment. On J’s death, his son JJ took away a few 
small articles from the premises but handed over the rest of the 
furniture and the title-deeds to the defendant S, M. J. and allowed 
her to occupy the house rent free. On JJ’s death in 1933, the plain- 
tiff and S. M. J. were granted letters of administration to his estate. 
In an action by. plaintiff to recover the premises from S. M. J., 

` Held, that there was a continuing intention in the donor up to 
the time of his death to give the property to the defendant and the 
defendant was in possession of the property and also the title- 
deeds as donee from the intestate. The donee has now got the 
legal title to the property vested in him and can rely on that legal 
title as against the donor or persons claiming through him. An 
imperfect gift has now been perfected by her being appointed as 
administratrix, 


Wessex Darriers, Limitep ù. SMITH, (1935) 1 K. B. 80. 

Master and Servant—Servant soliciting customers to transfer 
custom to him after he left the Master—If permissible. 

The defendant entered the service of the plaintiffs in 1922 
under an agreement by which he “ undertook that in consideration 
of his weekly wage he would well and faithfully serve him or his 
future....assigns or successors in the same business and will not 
during the continuance of such service nor after quitting such 
service in any way interfere with the trade or the customers served 
by and from the dairy aforesaid or endeavour in any way whatever 
to supply any of the said customers either as servant or master 
for his own benefit or that of any other parses or persons 
whatsoever’, 


„Held, that it may be that as held in Attwood v. “Sapte , (1920) . 
3 K.B. 571 the contract, as a contract, in so.far as it restrained the 
defendant from canvassing the plaintiff’s customers, even after 
he left the plaintiff's employment, was invalid. But the obligation 
that during the employment he will, faithfully serve the plaintiffs 
is binding upon him. . Even treating the whole agreement as 
inseparable and invalid, under’ the common law, there is the 
obligation that during the continuance of his enployment he will 
act in his employer’s interests and not use the time for which he 
is paid by the employers in furthering, Tiis, own interests, though it, 
be to take effect after he leaves the service. ore 
„Nichol v. Martyn, 2 Esp, 732, not. approved, , 





~ PEES E Ear dba 
E E Oa age honarn e SAV aa. 


90 THE MADRAS LAW JOURNAL. [VoL. 


Tuompson v. Lonpon AnD NortH Eastern RAILWAY 
Comeany, (1935) 1 K. B. 90, 

Workmen’s Compensation Act, 1925, S. 9, sub-S. 1 (c)— 
Accident—Compensation fixed and paid as for partial incapacity— 
Subsequent employment by the same master—Second accident— 
Total incapacity—First and second compensations exceeding 
30s. in aggregate—If can be allowed. 


T was in the employ of the L. N. E. Railway, as a smelter. In 
January, 1921, he met with an accident by which he sustained an 
injury which disabled him totally for a period but he slightly 
recovered and was receiving 19s. 6d. a week as for partial 
incapacity. The same company took him back into their employ 
on a lower wage. As he was getting a lower wage, he was entitled 
to and was receiving also the 19s. 6d. compensation. In February, 
1934, he suffered a second accident in the course of his employ- 
ment, which totally disabled him. The compensation on this second 
accident was determined as 22s. 7d. a week. The Railway Com- 
pany claimed that as under S. 9, sub-S. (1) Cl. (c) of the proviso 
“the weekly payment shall in no case exceed thirty shillings ”, the 
workman was not entitled to both the amounts of 19s, 6d. and 22s. 
7d.,as that will make 42s. 1d. but can have only 30s. 

Held, that the first partial incapacity was evaluated at 19s. 
6d, but then there was a remaining capacity, the loss of which is 
fixed at 22s. 7d. In these circumstances Cl. (c) cannot apply. 
Cl. (c) only limits the extent of the weekly payment which is to 
be made for the accident under consideration and as each of such 
compensations is less than 30s., the employers were bound to pay 
the aggregate of the two amounts. ‘There are two separate and 
continuing liabilities giving rise to two separate claims for 
compensation. Reasoning of Lord Dundas in M’Kinstrey v. 
Auchinlea Coal Co., disapproved. 

Hodgson v. Owners of West Stanley Colliery, 1910 A. C. 229 

` and Harwood’s case, (1913) 2 K. B. 158, relied on. 


mae peen e 


Hoce v. Toye anp Company, LimiteED, (1935) 1 Ch. 497. 

Copyright Act 1911, S. 6—Infringement of copyrighi—Author 
unknown—Suit by publishers representative—Presumption under 
sub-S. (3), Cl. (b) of S. 6, if can be invoked by publisher’s 
representatives—Difference between Cl. (a) and Cl. (b). 

In°1896, a work was published which was anonymous bearing 
the imprint “ Printed for A. Lewis”. The author of that work 
was unknown. The work passed through several reprints. All 
these editions bore the same imprint. In 1906 A.’ Lewis was a 
pseudonym for the JH. What it stood for in 1896 is not known but 
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was assumed to be a pseudonym for the same JH, The plaintiff 
is not the author of any of these reprints, and as the author was 
unknown, she could not prove a derivative title to the copyright of 
those editions from the author of them. The plaintiff contended 
that under CI. (b), S. 6, sub-S. (3) of Copyright Act, 1911 the 
publisher whose imprint appears on the anonymous work is to be 
treated as the owner of the copyright as if he were the author and 
that plaintiff as a person who derives title from one whose name 
is so imprinted must be presumed to be the owner. 


S. 6, Sub. S. (3) says, “ In any action for infringement of 
copyright in any work, the work shall be presumed to be a work in 
which copyright subsists and the plaintiff shall be presumed to be 
the owner of the copyright, unless the defendant puts in issue the 
existence of the copyright, or, as the case may be, the title of the 
plaintiff and where any such question is in issue, then—(a) if a 
name purporting to be that of the author of the work is printed or 
otherwise indicated thereon in the usual manner, the person whose 
name is so printed or indicated shall, unless the contrary is proved, 
‘be presumed to be the author of the work; (b) if no name is so 
printed or indicated, or if the name so printed or indicated is not 
the author’s true name or the name by which he is commonly 
known, and the name purporting to be that of the publisher or 
proprietor of the work is printed or otherwise indicated thereon 
in the usual manner the person whose name is so printed or 
indicated shall, unless the contrary is proved, be presumed to be 
the owner of the copyright in the work for the purposes of pro- 
ceedings in respect of the infringement of copyright therein.” 


Held that though if JH. were plaintiff in the action, there 
would be a presumption, until the contrary was proved, that he 
-owned the copyright, it cannot avail the plaintiff. She is not the 


sperson whose imprint is printed and merely because she claims 


title through JH. who is alias for A, Lewis, she cannot claim the 
benefit of the presumption under Cl. (b). If the aim of the clause 
had been to put the publisher of an anonymous work and persons 
deriving title under him in precisely the same position as if that 
publisher had been the author of the work, Cl. (b) might have 
been framed in consonance with the language of Cl. (a). f 





In re EIGHMIE. CoLBOURNE v. WiLKs, (1935) 1 Ch. 524. 

Will—Legacy for keeping the burial ground, churchyard, etc.— 
Validity of bequest—Legacy of $ 10,000 in sterling at current rates 
of exchange—Date for ascertaining the rate of exchange—Fund 
in, Court—If duty payable out of other legacies can be deducted 
therefrom—Succession Duty Act, 1853, S. 53. 


v 
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By her will, a testatrix, an American citizen domiciled in 
England, owning properties.in England and United States gave 
several pecuniary legacies expressed in dollar currency free of 
legacy and estate duty, including one of $ 10,C00 or its equivalent 
in sterling at current rates of exchange. This $ 10,000 was “ to 
the recior and churchwardens or other the governing body of 
Chiswick church, Chiswick, London, for the purpose of keeping the 
burial ground and monument therein to her late husband and 
herself in good and sufficient repair and for the maintenance of 
the said church and the decorations thereof and of the said church- 
yard”. The testatrix died in London. The will was proved both 
in England and in America and all legacies were paid. The 
executor applied for administration of the estate of the testatrix. 
A sum of 12,1001. was paid into Court to the credit of this 
administration action in 1930. Questions were raised (7) whether 
the legacy of $ 10,000 was valid, (ii) as to the date at which rate 
of exchange ought to be calculated and (iii) as to the liability of. 
moneys in Court to legacy duty on other legacies. 


Held, that the legacy is a good charitable gift. It is given for 
a charitable purpose and the fund falls to be divided equally 
between the vicar and churchwardens as controllers of the church 
and churchyard, and the Brentford and Chiswick Borough Council, 
in which are vested the management and ownership of the 
cemetery. The proper date for fixing the exchange rate is the 
first anniversary of the death of the testatrix and not the date 
when the legacy is paid. Under S. 53 of the Succession Duty 
Act, 1853 the legacy duty payable in respect of a bequest to one 
person cannot bé deducted from the assets comprised in a bequest 
to another person. S, 53 only gives a right to resort to some other 
property of the same legatee under the control of the Court. 


Rosinson V. Graves, (1935) 1 K. B. 579, 

Sale of Goods Act, 1893, S.4—Contract to paint a portrait— 
If a contract for sale of goods or for work and labour. f 

By a contract made verbally the defendant commissioned the 
plaintif R.to paint a portrait of a lady, who had since become the 


defendant’s wife, for 250 guineas. The lady gave R a sitting for - 


the purpose and he commenced to paint the portrait but a few days 
later the defendant cancelled the'contract. ` In an action to recover 
the agreed fee for the portrait, the defendant pleaded that under 
S. 4 of the Sale of Goods Act the contract was not enforceable as 
it was not reduced to writing. 

S. 4 of the Sale of Goods Act, 1893, sub-S. 1, provides that "a 
contract for the sale of any goods of the value of ten pounds or 
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upwards shall not be enforceable by action unless...... some note 
or memorandum in writing of the contract be made and signed by 
the party to be charged or his agent in that behalf.” 

Held, that this was not a sale of goods within the meaning of 
the Act. The substance of the matter was an agreement for the 
exercise of skill and labour and it was only incidental or ancillary 
to it that some materials in addition to the skill would have to pass 
from the artist inthe shape of the paint and the canvas to the 
gentleman who commissioned the portrait. If the history and 
reality of the transaction involved. is considered, it would be an 
abuse of the language to say that the portrait is sold. _ 

Clay v. Yates, (1856) 1H. & N. 73 and Lee v. » Griffin, (1861) 
1B. & S. 272, discussed. 

Per Slesser, L. J—If by the E at p. 278 of 1B. & 
S. 272, Blackburn, J. “meant to state that whenever there was an 
agreement whereby a chattel would ultimately have to be delivered 
there was of necessity a sale of the chattel, he is stating the matter 
too broadly”. 


Per Greer, L. J.—Isaacs v. Hardy, Cab. & E. 287, distinguished 
as a case where a picture dealer engaged a painter to deliver to 
him a picture at an agreed price for sale. 





Tux Kine v. Sir R. F. GRAHAM CAMPBELL AND OTHERS, Er 
parte Herpert, (1935) 1 K. B. 594. 

Constitutional law—Licensing Act, 1910—S. 65, sub-S. (1)— 
Sale of intoxicating liquor in the House of Commons wiihout 
license—Members of the kitchen committee and manager of ref- 
reshinent department—Liability to prosecution — Privilege of 
members of Parliament. i 


The applicant APH laid two informations at the Police Court 
against 15 named members of Parliament, as members of the 
“kitchen committee of the House of Commons and B, manager of 
the Refreshment .Department of the House of Commons, for 
having sold unlawfully by retail intoxicating liquor without a 
license as required by S. 65 of the Licensing (Consolidation) Act, 
1910. 


Held, that in the matters complained of, the House of Cosinas 
was acting collectively in a matter which fell within the area of the 
internal affairs of the House, which the House is privileged to 
manage and that being so, the Courts of the land have no jurisdic- 
tion to entertain such an application. The House of Commońs 
has power to regulate its own internal procedure, and to hold that 
it is subject to the Licensing Acts would be to take away this right. 
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Further it isimpracticable to apply the general provisions or S, 65 
of the Licensing (Consolidation) Act, 1910, to the House of 
Commons, ; 

Stockdale v. Hansard, 9 A. & E. 1; Burdett v. Abbot, 14 East. 
l and Bradlaugh v. Gossett, 12 Q. B. D. 271, relied on. 

Observations contra of Lord Russel, C.J., in Williamson v. 
Norris, (1899) 1 Q. B. 7 at p. 12, dissented from as mere expres- 
sion of a doubt. ; 


pe 





Harotp Woop BRICK Company, LIMITED v. Ferris, (1935) 1 
K. B. 613. i 

Contract-—V endor and purchaser—Contract to purchase free- 
hold—Right of vendor to rescind the contract and resell on 
purchaser's failure to complete—Failure of purchaser to complete 
—Vendor if entitled to damages. 


The defendant F entered into a contract with the liquidator 
of the plaintiff company to purchase freehold land and buildings. 
Cl. (16) of the contract provided: “Should the purchaser fail to 
complete the said purchase in accordance with this agreement any 
deposit paid by the purchaser shall be forfeited to the vendors 
who may rescind the same and resell the property either by public 
auction ot private contract subject to such stipulations as they 
‘might think fit”. The defendant failed to complete the purchase 
in accordance with the agreement. The vendor thereupon gave 
notice of resale rescinding the contract and also claiming damages 
for breach. 

Held, that the common law right to the vendor to claim 
-damages from the purchaser on his. failure to complete the contract 
-was not taken away by cl. (16) giving him a right to resell. 

Laird v. Pim, 7M. & W. 474, followed. Š 

Henty v. Schroder, 12 Ch. D. 666 and Hutchings v. Hum- 
-phreys, 54 L. J. (Ch.) 650, distinguished. 





Bevis v. Bevis, (1935) P. 86. 

Divorce—Husband’s petition for divorce— Discretion state- 
-ment—Dismissal of petition for divorce—Later petition by wife 
for divorce—If admissions made in discretion statement by the 
husband could be used as evidence against him, 

In 1932 a husband petitioned for divorce charging his wife 
with adultery with a named man. He prayed for the exercise of 
the Court’s discretion in his favour and according to the practice 
then obtaining, he filed discretion statement stating his own adul- 
tery. That petition was however dismissed in December 1933. 
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-A week or so later, the wife applied for divorce on the ground of 
the adultery of her husband. The wife sought to rely on admis- 
sions of adultery in the discretion statement filed by the husband 
‘with his petition. 

Held, by Langton, J., that those admissions were admissions 
made for the purpose of those proceedings only and cannot be 
used against him in other proceedings on a different petition. 

Held, by the Court of Appeal (reversing Langton, J.) that no 
-doubt they are placed in a confidential position, but there is liberty 
to the other spouse to find out the material facts contained in 
them. Different considerations might be‘ applied if they were 
used wholly and entirely by the Court itself alone and in no cir- 
cumstances revealed to the other party. But having regard to the 
fact that they are so revealed, they are analogous to the depositions 
in S. 214 of the Companies Act, 1929 and can be ‘used if necessary 
.as admissions in other proceedings. 


Tue Kare, (1935) P. 100. 

Damage—Shipping—Lease by corporation of quay alongside 
:berth—Covenant in lease to keep the berth in good order—Failure 
to repair—Third party occupying the berth—Damage to—Lessee 
and lessor made liable—Right of lessee to indemnity against owners 
for damages and costs awarded—If claim to damages remote. 

The corporation, the harbour authority at B, owned the Rolle 
‘quay and had control of adjacent bed of the river. In relation to 
the vessels trading to the port of B anid using the quay, they owe 
the duty of taking reasonable care to see that the harbour is in a 
fit condition for the reception of such ships. The corporation 
leased the quay to a company S, and covenanted by it to “keep 
the quay, quay wall, mooring ports and river berths in good order 
and condition.” A vessel ‘Kate’ of a third person was berthed 
there and while lying alongside the quay to discharge cargo was 
damaged by the uneven state of the berth. The owner of Kate 
brought an action for damages against the corporation and the 
company. It was found that the harbour master knew that the 
quay was not safe and needed repair but took no steps to put 
matters right. The company was also uneasy about the condition 
of these berths and were complaining to the harbour master. The 
master of Kate neither knew nor suspected the dangerous condi- 
tion of things which was the actual cause of the damage. 

Held, that the company owed a duty to the plaintiff to disclose 
to their master such knowledge of the berth as they had. The cor- 
poration failed to take reasonable care to see that the berth was in 


a fit condition and therefore both the defendants were liable, 
M 
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The company on the basis of the covenant in the lease, claimed 
against the corporation for an indemnity in respect of the damages. 
and costs for which. the company would be liable under this 
judgment. . a 

Held, that the corporation was guilty of a breach of the 
covenant in respect of the suit berth. The fact that the company 
was negligent in allowing the Kate to move to the dangerous berth 
without warning, did not absolve the corporation from liability for 
their breach of the covenant. The damage sustained is the natural 
consequence of the breach of contract, and not remote, and not- 
withstanding the company’s negligence towards the plaintiffs, the 
company are entitled to say as against the corporation that the re- 
sulting damage to the Kate flowed from the breach of covenant. 
As regards costs, the costs reasonably incurred in defending a 
claim should be included in the damage. 





JOTTINGS AND CUTTINGS. 


When Chancellors Preached.—Although Lord Sankey was 
once described by an Archbishop as the founder and upholder of 
the Church in Wales, it has not been alleged that he ever preached 
a sermon. Yet his predecessors, the Lords Chancellors of olden 
days, preached many. They were, of course, as a rule persons 
more versed in religion than in law, drawn as a rule from the ranks 
of bishops, archbishops and cardinals. On the opening of Parlia- 
ment, the King would sit in his? chair in the Painted Chamber while 
- the L. C. would give out a text and deliver a sermon thereon, cor- 
responding roughly to the King’s Speech of modern times. Lord 
Campbell, in his‘ Lives ”, gives many examples, of which the 
speech of John Stafford, L.C., is one. When Parliament met after 
a long interval in 1445, “ to sanction the marriage of Margaret of _ 
Anjou, daughter of the titular King of Sicily and Jerusalem” the 
Chancellor, we are informed, “put forth all his strength in paint- 
ing the felicity of this happy union”, selecting for his text, 
“Justitia et Pax osculatae sunt”. 

The first breakaway from the sermonic mode was by Cardinal 
Morton in the reign of Henry VII, when he first addressed Parlia- 
ment as Lord Chancellor on November 3, 1488: ‘The custom of 
taking a text from the Holy Scripture was dropped by him, and he 
rather conformed to the modern fashion of a King’s Speech, though 
with more of detail and of reasoning than would now be consider- 
ed discreet on such an occasion”.—L.J., 1935, p. 174. 

. More Rights for Women,—Miss Chrystal Macmillan was very 
convincing when she spoke, on behalf of the Women’s Deputation, 
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to the Lord Chancellor on the subject of the Restraint on Antici- 
pation. Not for future settlements only but in all existing settle- 
ments she would have it abolished, Lady Emmott’s topic was the 
manifest injustice arising from the present method of assessing the 
income tax. of husband and wife; while.Mrs. Mathews asked that 
all the remaining incapacities and disabilities of married women 
resulting from the doctrine that the existence or personality of the 
wife is merged in that of the husband should be swept away. 


Lord Sankey was sympathetic, especially, one gathered, on the 
matter of income tax assessment, and he promised to call the 
attention of Mr. Neville Chamberlain to that point. As for the rest,. 
he observed, not for the first time, that in the present state of 
Parliamentary business only those measures were practicable which 
were non-controversial ; and if such consent to the reforms desired. 
by the women could be obtained, then reforms would (it was under- 
stood) take place, but not otherwise at present. Parliament had 
its hands very full indeed.—L.J., 1935, p. 174. 


Liabilities, with Imprisonment, for Men.—Another pressing 
reform which cannot be effected by a controversial Act of Parlia- 
ment is the abolition or curtailment of imprisonment for debt. It 
is curious that this interference with the liberty of the subject is 
one from which a High Court Judge would shrink save ina glar- 
ing case where the order or dignity of the Court is contemptuously 
set at naught; but J. P.s and even some County Court Judges will 
send people to prison for non-payment of the debt; or as it is 
sometimes facetiously said, for non-compliance with a Court order 
to pay, without any noticeable hesitation or compunction, 

Lord Arnold’s statistics in the House of Lords were not so 
appalling in. their magnitude as the road casualty returns, but they 
were bad enough: 20,416 persons sent to prison in 1932 for non- 
payment of wives’ maintenance and affiliation orders and non- 
payment of rates. Pending the remedial statute, the Horne Office 
have sent out a circular to magistrates with intent to curb and res- 
train the J.P.s in the free exercise of their judicial right of 
imprisonment, and it is noteworthy that no complaint has been 
made at this overt act of interference by a Department with the 
course of justice as revealed in the figures aforesaid. 

It appeared in the debate that Lord Merrivale, despite recent 
allegations to the contrary, holds, not without cause, that Charles 
Dickens was mainly responsible for the abolition of the general 
practice of imprisonment for debt. Through him, “this savage 
_ wickedness had come to an end, but in practice only for the well- 

to-do”. —L.J., 1935, p. 174. 
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Mr. Bucknill on Divorce-—It was observed that Miss Mac- 
millan and her'companions did not, in their recent interviéw with 
the Lord Chancellor, urge with any or undue persistence that the 
legal liabilities of married women should be brought to an equality 
with those of married men. There are still a number of archaic 
laws requiring the husband to maintain the wife and the children 
of both parents. Maintenance or affiliation orders are not made 
against married women, nor are they sent to prison (save in very 
rare circumstances) for non-payment of their debts—even judg- 
ment debts. It is fair to say that there are many women who 
would accept equality in law, not only in respect of rights, but 
liabilities. 

But men will not have it so. Even in his mild advocacy of 
divorce law reform inthe Inner Temple Hall a few days ago, 
Mr. Thomas Bucknill, a modern and forward-looking person, said 
things which were not consistent with equality as between men 
and women. He spoke of “secured maintenance” for the wife, 
but not a wordof any kind of maintenance for the husband when 
the wife (as in many amodern marriage) is the better half in 
wealth. And there is a trace of the Victorian male in his refer- 
ences to “the man who has so treated his wife—by crime, drink, 
cruelty or desertion—that he no longer has any right to call 
himself her husband”. He did not seem to visualise the rare, but 
no less painful, case where the woman, by a similar exhibition of 
bad taste, was no longer worthy to be called his wife—L.J., 1935, 
p.174. 


Lord Justice Melliish.—In each generation one or two figures 
have usually stood out prominently from their contemporaries as 
markedly superior in their intellectual gifts as shown either at the 
‘Bar or when, as frequently happened, they were promoted to the 
Bench; but it is nevertheless curious to find that even the very 
great men in the law of one generation become strangely shadowy 
to the next. Of such is Lord Justice Mellish, of whom the present 
writer, in the course of his miscellaneous browsings, has recently 
met with several references all pointing to his greatness as an 
advocate, and also as a judge of surpassing brilliancy. In his 
Studies in Contemporary Biography, the late Lord Bryce waxed ` 
almost dithyrambic in his praise of the unerring logic, lucidity of 
statement and cogency and precision with which Mellish drew his 
inferences—qualities which made it an intellectual delight to listen ` 
to him. His colleague in the Chancery Appeal Court, Lord Justice 
James, said that Mellish had only one defect as a judge in that he 
was too anxious to convince counsel that they were wrong when.he 
thought their contention unsound, forgetting that counsel are paid 
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not to be convinced. - But there are two curious facts concerning 
Mellish before he actually reached the Bench which are particular- 
ly interesting. Shortly before his appointment another vacancy 
had occurred in the Chancery Court of Appeal to which Lord 
Chancellor Hatherley had nominated Vice-Chancellor James. 
Meeting a distinguished solicitor immediately afterwards, the Lord ` 
Chancellor asked if this appointment gave satisfaction in the Pro- 
fession. The solicitor ventured the remark that it had been hoped 
that Mr. Mellish would have been appointed. Lord Hatherley 
explained that he had thought of appointing Mellish, but did not 
do so as he had such a bad temper. The solicitor replied that this 
was a complete misapprehension, and that the Lord Chan- 
cellor had obviously been misled by having seen Mellish when 
in court, writhing in pain from the acute gouty rheurhatism 
from which he had long been a cruel sufferer. Apparently 
this removed from the Lord Chancellor’s mind the unfortu- 
nate impression he had formed, for almost immediately afterwards 
another vacancy occurred in the same court by the death of Lord 
Justice Giffard, and this was filled by the appointment of Mellish. 
Tt was noted at the time as a bold innovation to put a common law 
practitioner into an equity tribunal, but notwithstanding this it was 
felt that an admirable choice had been made, and one which was at 
once to justify the experiment. The second curious fact about the 
appointment concerned the submission of Mellish’s name to the 
Prime Minister, Mr. Gladstone, with whom technically the power 
to nominate rested. When told that Mellish was the fittest man 
for the post, Mr. Gladstone asked, “Can that be the boy who was 
my fag at Eton?” Commanding position though Mellish had filled 
at the Bar for years, his name since the two had been at Eton 
together, had not reached the ears of the Prime Minister, a circum- 
stance pointing to the extraordinary detachment in which a leading 
counsel could spend his life.— L.T., 1935, p. 278, 


The L.C. and M.R. on Cross-Examinalion.—It is natural and 
in accordance with the policy of limiting, as far as possible, the 
number of appeals that the C. of A. should give leave to appeal 
from its decisions to the House of Lords on condition that the 
would-be appellants pay the costs of the final appeal in any event. 
Nevertheless, the Court of Appeal has fared badly of late. Thrice, 
within a short space of time, have its decisions been reversed or 
substantially modified by the Upper House, from whose decisions 
right or wrong, there isno more appealing. 


In the “Solcar” sunshine roof case, however, the Lord Chan- 
cellor, in expressing the majority decision of their Lordships’ 
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House, approved with additions an obiter dictum of the Master of 
the Rolls in the Court below. . 

“ Cross-examination is a powerful nd valuable weapon for 
the purpose of testing the veracity of a witness and the accuracy 
‘and completeness of his story. It is entrusted to the hands of 
counsel in the confidence that it will be used with discretion, and 
with due regard to the assistance to be rendered by it to the Court, 
not forgetting at the same time the burden that is imposed on the 
witness. We desire to say that in our opinion the cross-examina- 
tion in the present case did not conform to the above conditions, 
and at times it failed to display that measure of courtesy to the 
witness which is by no means inconsistent with a skilful, yet 
powerful, cross-examination”, 

In agreeing with the censure, which did not apply to counsel 
appearing in the final appeal, the L.C. added: 


“It is not sufficient: for the due administration of justice to 
have a learned, patient andimpartial judge. Equally with him, the 
solicitors who prepare the case andthe counsel who present it to 
the Court are taking part in the great task of doing justice between 
man and man”’.—L.J., 1935, p. 207. 


Swift Justice.—Important it undoubtedly is that New—and 
Newer—Procedure should speed up civil litigation in the interests 
of the public in general and of commerce in particular. Imperative 
it is that criminal justice should be speedily administered if the 
community is to respect the law, and to refrain from inflicting 
summary revenge—that kind of “wild justice’, as Lord Bacon 
termed it. With us, fortunately, complaint as to the law’s delays 
is only to be heard as to the civil side of it; on the other side, our 
captured offender gets, as a rule, short shrift. The recent death at 
an advanced age of Mr. A.S. Perceval, writes a correspondent, 
brings to mind the assassination of his grandfather, Spencer Perce- 
val, in the lobby of the House of Commons on May 11, 1812. This 
sensational crime was followed by prompt retribution. The course 
of events has been styled—somewhat unfairly, perhaps—as “justice 
in a panic”. In fact, the proper forms were duly followed, although 
with what may appear dramatic celerity, The murderer fired the 
fatal shot at five o’clock on the afternoon of Monday. He was 
apprehended, brought before a magistrate, and committed for-trial 
to the Old Bailey before nightfall. Four days later, on May 15, he 

was tried, convicted, and sentenced to death. He was hanged on 
the Monday following, less than seven full daysafter he committed 
his crime,—L.J., 1935, p, 282. 
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And Swifter—There are instances of serious and indictable 
offences investigated and disposed of even more expeditiously. 
Verdict was found and sentence delivered in a man-slaughter case 
at Hertford Assizes in 1903, three days after the death which was 
the subject of it Hawkins, J., when going the Western Circuit, is 
said to have sent an embezzler to prison within twenty-four hours 
of the latter’s arrest. The latter case would appear to be a record 
for matters not dealt with under Summary Jurisdiction. Itis, 
indeed, not easy to discover instances of tardy justice in our crimi- 
nal annals, at all eventis so far as punishment of a transgressor 
known and caught is concerned. Certain State Trials may, of 
course, be excepted. The long postponement of the infliction of 
the death penalty, by means of appeal after appeal, so common 
across the Atlantic, has no parallel with us. Our murderers go to 
the scaffold usually after three Sundays have elapsed since the 
“Red Judge” donned the black cap. It was feared that the estab- 
lishment of a Court of Criminal Appeal would dangerously impede 
the avenging arm of justice. In practice, however, appeals, in 
capital cases are heard and disposed of within a very few days of 
the trial—L.J., 1935, p. 282. — 


No Change.—There is unhappily some justification for Lord 
Justice Maugham’s statement before the Royal Commission on the 
Dispatch of Business at Common Law that “eminent lawyers, 
from Lord Eldon and Lord Ellenborough downwards, are often 
opposed to any alteration of our laws or procedure, They are 
accustomed to say, ‘Let well alone’”. The same idea was long ago 
acrimoniously expressed by Fox when, speaking of Lord Chancel- 
lor Hardwicke, he said: “ThisI know, that touch but a cobweb of 
Westminster Hall and the old spider of the law is out upon you 
with all his younger vermin at his heels”. But the highest point 
of legal conservatism was surely touched when Lord Chief Justice 
Bridgeman refused to move the Court of Common Pleas from a 
draughty part of Westminster Hall to a more sheltered spot, 
alleging, says Roger North, that “it was against Magna Carta, 
which says that the Common Pleas shallbe held in certo loco or in 
a certain place, with which the distance of an inch from that 
place is inconsistent, and all the pleas would be coram non judice, 
That formal reason hindered a useful reform, which makes me 
think of Erasmus, who, having read somewhat of English law, said 
that the lawyers were doctissimum genus indoctissimorum 
hominum” —S. J. 1935 p. 400. 

Polyglot Justice —It is not every judge who could have done 
as Langton, J., did recently when, a German witness in the Divorce 
Court finding herself unable to express a particular phrase in 
English, he bade her say it to him in her owntongue. One of the 
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most remarkable linguistic feats recorded by any of our judges was. 
performed by Whitelocke, J. in the time of Charles I, when he was. 
holding the Assizes at Oxford. Some distinguished foreigners 
having come into court while he was addressing the Grand Jury, he 
caused them to sit down and briefly repeated the heads of his 
charge for their benefit in good and elegant Latin, “ and thereby 
informed the strangers and the scholars of the ability of our 
Judges”. He had been a scholar of St. John’s and had become 
a Fellow there. Besides Latin, he knew Greek and Hebrew. 
Kennedy, L. J. was credited with knowing eight languages fluently, 
and Lord Bramwell knew several foreign tongues. Baron Huddle- 
stone had a complete.command of Fretich and Italian and is said 
‘to have laid the foundation of his success at the Bar by volun- 
teering one day at the Old Bailey to interpret the evidence of an 
Italian witness—S. J., 1935, p. 400. 


_ The Lord Chief Justice on Young Offenders —“ The Treat- 
ment of the Young Offender” was the subject of the second 
Clarke Hall lecture which was delivered by the Lord Chief Justice 
in Gray’s Inn Hall last Friday week. A report of this lecture 
appears at p. 406 of this issue. _The need of special treatment was. 
deduced from the greater hope that might reasonably be entertain- 
ed for the reformation of a young offender and also from the fact. 
that in youth there was commonly to be found a far greater: 
confusion of motive than in maturity. Lord Hewart alluded to- 
the probability of old and hardened offenders having at one time 
been defendants in a juvenile court, and referred to the results of 
the last inquiry into the earliest antecedents of some thousand of 
practised offenders which showed that 60 per cent. of them had 
been arraigned for their first offence before they reached the age 
of sixteen. The difficulties attendant upon the official observation 
and examination of young delinquents in remand homes were 
viewed in the light of the small number of offenders treated in 
each. Although, as the Lord Chief Justice pointed out, 2,188: 
young persons were received into these homes during the last year,. 
there were many areas where on any given day only one or two 
offenders could be found in a particular home. It was suggested: 
that the difficulty might, at any rate in part, be met by the co-opera- 
tion of local authorities in establishing central homes of this. 
character of sufficient. dimensions to serve a much wider 
area. Magistrates of juvenile courts ought, the learned Lord 
- Chief Justice urged, to beof parental age ranging from forty 
to sixty and not older. In order to enable the busy parent to sit. 
in the Courts, the time might be altered from 2 o’clock in the 


afternoon to 6 o'clock in the evening. This changing of the time 
of session would also render it easier for the school teacher, the 
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club leader and the scoutmaster to give their views. Those who 
sat in the juvenile courts needed cool judgment, large hearts, 
far-seeing eyes and keen ears. Corporal punishment ought only to 
be ordered after fullest consideration not only of the offence, but 
also of the temperament and character of the offender. That form 
of punishment, the commonest weapon of the law in primitive com- 
munities, had become to-day a rare instrument, but it was not safe 
to argue with reference to corporal, or indeed capital, punishment 
that, because other ways of dealing with the offender had been 
discovered and developed, there was therefore no place left in the 
armoury’of the law for these two methods of earlier use. Lord 
Hewart alluded to the practically unanimous opinion of prison 
governors against a sentence of imprisonment for an adolescent, 
and pointed out that its terror, which might otherwise have 
provided the strongest barrier or shield against crime, might have 
paled into insignificance on experience. It was earnestly to be 
desired, the learned Lord Chief Justice said, that those who were 
charged with the critical responsibility of sentencing adolescent 
offenders would pause and consider long every possible alternative 
before sentencing a boy or girl under the age of twenty-one years 
to a sentence of imprisonment, however slight.—S.J., 1935, p. 390. 


Breach of Promise Actions—The proposal by a Member of 
Parliament that in future in all actions for breach of promise of 
marriage the onus should be placed upon the complainant of 
proving not only that a breach has occurred but that it has inflicted 
some specific damage other than mere disappointment or loss of 
affection, is no new suggestion. As long ago as 1879, Mr. (after- 
wards Lord) Herschell carried a resolution in the House of Com- 
mons in favour of abolishing the action, “ except in cases where 
actual pecuniary loss has been incurred by reason of the promise, 
the damages being limited to such pecuniary loss’. That was over 
half a century ago, but the motion which then commended itself 
to the House has never been translated into an Act of Parliament, 
and, as we all know, the action still flourishes as a green bay tree. 
In most Continental countries the law on the subject is that to 
which the resolution of the House in 1879 would give effect, and 
we might well take a leaf out of our neighbour’s book on this 
point. Certainly the question might be taken into consideration 
by the Law Revision Committee which has already done much for 
the modernisation of our law. —S J., 1935, p. 370. 

Libel by Photograph-——-On Monday of the present week, in 
Honeysett and Wife v. News Chronicle Limited and another, the 
jury awarded Mrs. Honeysett £100 damages in respect of a 

photograph published in the News Chronicle newspaper on the 
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24th July last. The defendants were running a series of articles 
under the title of “ Unchaperoned Holidays ”, and on the day 
named they published one calling attention to the modern habit of 
young men and maidens going off together without the old- 
fashioned restraints imposed by chaperonage. “ Instead of family 
picnics and excursions and tea parties”, the writer noted, “ the 
modern girl gets to know her man by going out with him in his 
two-seater, by spending the day on the river with him. She goes 
dancing with him at the roadhouse, sits with him in the cinema. 
She is sensible and level-headed. She is able to take care of 
herself”. The picture which illustrated’the level-headedness and 
self-reliance referred to showed a young man and young woman 
setting out on an unchaperoned cycling holiday. The young mam 
appeared to be leering at the young woman across the handlebar 
of his bicycle, which, it was thought, was “ most unpleasant”. The 
young woman was Mrs.. Honeysett. Like many famous pictures 
of the Dutch and other schools, the picture was by two hands, or at 
any rate, it was the product of two cameras.’ Five years ago 
Mrs. Honeysett had been a member of a cycling club and a press 
photographer had taken a snap of her and a girl friend on a 
cycling tour. The picture had been published and republished, and 
the defendants, in order to compose their picture, had cut out the 
girl friend and inserted the picture of the leering young man which 
they had cut out of a cycling group. Mrs. Honeysett had never to 
her knowledge seen this unknown cyclist, and no evidence was 
offered as to his identity. Those were the facts.—L.T., 1935, p. 362. 


The Decision—Evidence was. given of the above facts, and 
several witnesses said that they recognised Mrs. Honeysett in the 
picture, one friendly neighbour having one night gone so far as to 
slip a copy of the newspaper in the Honeysetts’ letter-box. It was 
contended on behalf of the husband and wife that by publishing 
the photograph the defendants meant that Mrs, Honeysett, who had 
married and gone abroad in December, 1931, had recently been on 
an unchaperoned holiday with a young man, and that she was a 
woman of loose character and so on, while Mr. Honeysett was a 
complaisant husband who was unable to exercise any control over 
his wife. Mr. Justice Hawke held that Mr. Honeysett had no 
cause of action, and the jury, after an absence of about half-an- 
hour, returned a verdict in favour of his wife, and, as stated, 
awarded her £100 damages. Serjeant Sullivan, K.C., in opening 
the case, said that the libel was a somewhat peculiar one inasmuch 
as the alleged defamation was the publication of a picture, but 
there. have, of course, been several cases of a somewhat similar 
character.—L.T., 1935, p. 362. 
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Latin as the Language of the Law.—The first catchword to 
the report of the recent case of Attorney-General v. Valle- 
Jones (152 L. T. Rep. 513), namely, “Latin Information ”, 
may have sent the minds of not a few readers back to 
the days when Latin was the language in which all the records 
of the Courts were kept and continued so to be, as Blackstone 
tells us, “till the subversion of our ancient constitution under 
Cromwell, when, among many other innovations in the law, 
some for the better and some for the worse, the language of our 
records was altered and turned into English”. But, as he goes on 
to point out, apparently with some satisfaction, this innovation 
was abrogated on the restoration of Charles II, “the practisers 
finding it very difficult to express themselves so concisely or 
significantly in any other language but the Latin”, With all its 
many merits, such as concision and clarity, Latin was, howéver, 
destined to be doomed a second time as the official language of the 
Courts. This was effected by the statute 4 Geo. 2, c, 26, which 
purported to have been passed to enable litigants, if they so desired, 
to make themselves acquainted with the pleadings and other docu- 
ments, which they could not do if Latin continued to be the 
_language in which these were couched. Accordingly it was enacted 
that from and after the 25th March, 1733, all writs, process, and 
returns thereof and proceedings thereon, and all pleadings, rules, 
indictments, informations, inquisitions, presentments, verdicts, 
prohibitions, and all patents, charters, records, judgments, rolls, 
entries, fines and recoveries, and all proceedings relating thereunto 
and whatsoever in any court of justice in that part of Great 
Britain called England and in the Court of Exchequer in 
Scotland should be in the English tongue and not in Latin or 
French, and the records, etc., were to be written in a common 
legible hand and character, as the Acts of Parliament, and 
not in any hand “commonly called court hand”, and in words at 
length and not abbreviated. Persons infringing these rules were 
to be subject to a penalty of £50, recoverable by action, bill, plaint 
or information, “Wherein no essoin, protection, or wager of law or 
more than one imparlance shall be allowed”.—L.T., 1935, p. 446. 


The Statute Amended.—Blackstone, who was not generally 
favourable to innovations of any kind, obviously looked with no 
kindly eye on the provisions of the statute just mentioned, which, 
although well-meaning, went rather further than was necessary or 
expedient. Among other inconveniences arising from its enactment 
as mentioned by Blackstone was a considerable increase in the cost 
of preparing documents, “for since practisers are confined (for 
the sake of the stamp duties, which are thereby considerably 


106 THE MADRAS LAW JOURNAL. [ VOL. 


increased) to write only a stated number of words in a sheet, and 
as the English language, through the multitude of its particles, is 
much more verbose than the Latin, it follows that the number of 
sheets must be very augmented by the change”. Stamp duties on 
deeds are otherwise assessed nowadays, so the particular objection 
mentioned would not now prevail; but a more serious objection to 
the stringent provisions of the Act was to be found in the impossi- 
bility of finding English equivalents for a host of technical phrases 
which had become-imbedded in our system of law. So, as we are 
again reminded by Blackstone, the translations of such phrases as 
nist prius, quare impedit, fieri facias, habeas corpus being found to 
be so very ridiculous in their English dress, in two years an 
amending Act had to be passed which allowed all technical words 
to continue in the usual language, thereby, as he adds, “almost 
defeating every beneficial purpose of the former statute”. These 
technical phrases still stud our law books and are likely to continue 
to do so, but as Professor Levy-Ullmann recently said, Latin has 
with us died a second death, and a hundred years after the statute 
of George II. the British Parliament cast a last handful of earth 
upon its coffin, “When”, he added, “in its serene indifference Big 
Ben tolled the hour that day in 1879 on which the repealing Act 
abrogated the statute of George II. as no longer of service, it was. 
but a faint memory that the chimes of Westminster wafted across. 
the fogs of the Thames” —L.T., 1935, p. 447. 


Latin Informations—The Latin informatiog by the Attorney- 
General by which the question was litigated in the proceedings. 
against Mr. Valle Jones, and which formed, as it were, the text of 
the foregoing paragraphs, is so called from the fact that in the old 
days, before the statute of George II. barred the use of Latin in 
legal proceedings, it was couched in that language. True, other 
informations and writs were in the same tongue, and why this 
particular one should retain its special name as “Latin Information” 
is not easy to understand, unless to distinguish it from the other 
writ used in equity and which was and is called an “English 
Information”. The Latin Information has been described as the 
legal procedure by which the King in right of the Crown or of the 
Duchy of Lancaster recovers chattels or money by way of damages. 
Like all such writs it was formerly filed in the Court of Exchequer, 
but now in the King’s Remembrancer’s department, and the 
subsequent proceedings are on the revenue side of the King’s. 
Bench Division. The name “information” is so applied because 
the law officer who files it gives the court to understand and be 
informed of the facts which it alleges-—L.T., 1935, p. 447. 
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A Great Legal Classic—Charles Lamb, it will be remembered, 
drew up a catalogue of books which he described as ‘no books”, 
that is, which he declined to acknowledge as literature. Among 
these he included the statutes at large, and if he had thought of 
them he would assuredly have collocated with these the great 
majority of legal treatises, and if, perchance, he had had a 
proleptic vision of the late Viscount Cave at a meeting of the 
Society of Authors he could have quoted high judicial authority 
for his putting all law books on the index. What did Lord Cave 
say to justify this observation? Addressing the Society of Authors 
he poked fun first of all at novelists’ law and then, having done so, 
he went on to confess that in his younger days he had beena 
writer or editor of law works which he described as “the lowest 
form of literature known”. Exception may no doubt be taken to 
the width of this after-dinner confession, but it has regretfully to 
be acknowledged that the great mass of legal treatises, however 
excellent from the purely professional point of view, can scarcely 
be regarded as literature. Indeed, few of their writers would put 
forward any pretensions of this nature, their special object being 
to provide their fellow-labourers in the legal field with the neces- 
sary implements to enable them to perform their tasks efficiently. 
Most of them certainly fulfil this function with success, and 
undoubtedly if any legal work has achieved a resonant renown it 
is Bullen and Leake’s classic Precedents of Pleading, which has 
now reached its ninth edition and which has been the guide, 
philosopher, and friend .of the pleader for the long period of 
seventy-five years. It first appeared in 1860 at an opportune 
moment, The old system of pleading, so much beloved by Baron 
Parke, had received a rude shock by the passing of the Common 
Law Procedure Acts, which abolished much that had served its day 
and generation, but had become antiquated, such things as that an 
act of trespass was committed with force and arms, and against 
the peace of our Lady the Queen, or that goods had been 
“casually lost” by the plaintiffs and had been found by the defen- 
dant. Again, what was known as “express colour” was relegated 
to the law’s lumber room along with much else. To meet the new 
situation Edward Bullen, a special pleader with an extensive 
practice, and the mentor of a large number of eminent lawyers, in 
conjunction with his former pupil, Stephen Martin Leake, now 
also remembered by his treatise on the Law of Contract, set to 
work on the compilation of their collection of precedents, which at 
once attained a high place in the esteem of all pleaders, and, indeed, 
has been likened to an encyclopedia or well-thumbed dictionary 
to be kept always at hand. Bolingbroke in one of his books told us 
‘of a devout Oxford student who on one occasion was overheard at 
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his devotions acknowledging the Divine goodness in furnishing the 
world with makers of dictionaries. In the same way, and with 
equal reason, might many a member of the Bar express the like 
gratitude for the inestimable treasure-house of legal lore provided 
by Bullen and Leake’s Precedents of Pleadings.—L.T., 1935, 
p. 447. 


Mr, Justice Avory.—As we go to press we hear, with great 
regret, of the sudden death of Mr. Justice Avory. On Wednesday 
of last week he was sitting in the Court of Criminal Appeal when 
the Duke of Manchester’s conviction was quashed. Lord Hewart, 
as we noted recently ante p. 355, referred to him before the King’s. 
Bench Commission as the great example of judicial age, with no 
loss of judicial power. But nature sets.a limit— 


“Time like an ever rolling stream, 
Bears all its sons away”. 

But Mr. Justice Avory was no ordinary judge, nor will he 
soon be forgotten. He went straight from the old Bailey to the 
Bench of the High Court, and showed that’ the Criminal Bar, 
supposed to be narrow in its outlook, could produce a Judge who 
was not only-a tower of strength in Criminal Appeal and similar 
work, but was also a sound lawyer. Austere he may have seemed, 
but he was not without the humanity which tempers the strictness 
of the law. By the death of Sir Horace Avory the public and the 
profession lose a great and esteemed judge.—L.J., 1935, p. 409. 


` Siy John Simon.—Most of the Ministerial changes call for no 
remark here, but some are of exceptional legal interest—the change 
in the Lord Chancellorship and the return of Sir John Simon to 
the Home Office, which he resigned in 1916 as a protest against 
conscription. Before that Sir John had declined the Lord Chan- 
cellorship, preferring, it may be supposed, the chances that might 
come in a purely political career. But out of office he has 
performed two great public services. It was his speech in the 
House of Commons on May 6, 1926, with its quotation— l 


“O! it is excellent 
To have a giant’s strength, but it is tyrannous ` 
To use it like a giant,” 


which led to the collapse of the General Strike. And it was his two 
years’ visit to India and the Indian Report which followed, with 
the suggestion made at the end—though outside the scope of the 
Commission—that in any scheme of Government the Princes should 
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be included, that led to the India Bill which has now passed the 
Commons and gone to the Lords. In his recent work at the 
Foreign Office he has attempted under very inauspicious circum- 
stances, to carry further the task of international appeasement 
which has been interrupted by the course of events on the 
Continent. In now returning to the Home Offce, which has a 
large share in the administration of justice, he will find scope for | 
the legal abilities which made him in days gone by the rival of F. E. 
Smith, and Carson, and Gordon Hewart—Lord Birkenhead wrote 
somewhat regretfully of the 20,COOl. a year which Sir John Simon 
could make after he himself had sunk to the pittance of an ex-Lord 
Chancellor—but in the form of experienced and sympathetic 
administration, and not of brilliant advocacy.—L.J., 1935, p. 409. 


Lord Sankey’s Chancellorship.—But still more interesting is 
the change in the Chancellorship, and, while we welcome Lord 
Hailsham’s return to the office—he held it for just over a year in 
1928-1929-—and look forward with confidence to the work he will 
do there, it is natural to notice specially Lord Sankey’s contribution 
tothe Law and Law Reform during the last six years. While a 
King’s Bench Judge he was Chairman of the Coal Commission, and 

-the Report of the Commission was his own. It was not adopted, 
and there ‘followed the General Strike. How far the Report may 
ultimately be adopted is a matter for the future, but Lord Haldane, 
who gave evidence before the Commission, wrote afterwards that 
Mr. Justice Sankey’s services and his moderation had never been 
fully appreciated by the public. But the opportunity for more 
effective service—to be rewarded by greater appreciation—came 
when Lord Sankey’s connection with the Labour Party gave him 
the Chancellorship. in 1929, an office which he retained under 
Mr. MacDonald’s Premiership when the National Government 
was formed in 1931. Apart from the usual duties of the Office— 
and Lord Sankey has found time to deliver judgments which 
entitle him in this respect to a high place in the line of Chancellors. 
—he has given himself with zest to the task of the reform of proce- 
dure, and he has started the Law Revision Committee, a valuable 
means of bringing the law into harmony with present conditions. 
The end of his Chancellorship is marked by his speech in the 
House of Lords on the Second Reading of the latest Bill founded 
on the Reports of the Committee, and by the two great judgments. 
in the Privy Council on Dominion legislative powers. And now 
Lord Sankey goes into well-earned retirement and Lord Hailsham 
takes up his work.—L.J., 1935, p. 409. 
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Dominion Legislative Powers.—We propose to deal more fully 
hereafter with the two important judgments of the Judicial. Com- 
mittee in Moore v. A.-G. for the Irish Free State and Others, and 
British Coal Corporation and Others v. The King, both delivered 
on Thursday of last week by Lord Sankey, L.C. (Times, 7th inst.). 
Each shows in a very emphatic way the change which has been 
made by the Statute of Westminster in the legislative competence 
of the Dominions. Particularly was this soin the second appeal 
which came from Canada and raised the question of the validity 
ofan enactment by the Canadian Parliament taking away in 
criminal matters the right of appeal to the Privy Council. A 
similar enactment passed before the Statute of Westminster was 
held, in Nadan v. The King (1926, A.C. 482; 95 L.J.P.C. 114), to 
be void under the Colonial Laws Validity Act, 1867, because it was 
inconsistent with the Judicial Committee Acts, 1833 and 1844. But 
under the Statute of Westminster the Act of 1867 does not apply 
to any law made by a Dominion Parliament after the Statute. 
Since then the provision abrogating the right of appeal in criminal 
matters has again been enacted, and this time effectively. In view 
of the equal legislative power of the Dominion Parliament Nadan’s 
Case no longer applies. On the same ground an Act of the Free 
State Legislature abolishing the right of appeal from Southern 
Treland to the Judicial Committee is held to be valid, notwithstand- 
ing that the right was expressly preserved by Art. 66 in the 
Schedule to the Irish Free State Constitution Act, 1922. The Act 
‘of 1867 being out of the way, the Free State Legislature can . 
override the Constitution Act. This abrogation of the right of 
appeal is, it seems, a breach of the Irish Treaty, but as a matter of 
law that is no bar. With the question of good faith the Judicial 
‘Committee do not deal. The effect of the Statute of Westminster 
on the legislative powers of the Dominions could not be more 
Strikingly shown than in these two cases —-L. J., 1935, p. 410. 


Judicial Patronage.—The conspicuous gap created in the ranks 
of the King’s Bench Judges by the painfully sudden death of Mr. 
Justice Avory makes it apposite to recall the respettive functions 
of the Prime Minister and the Lord Chancellor in regard to 
judicial patronage. It is sometimes forgotten that the former has 
a determining voice in the filling up of certain vacancies in the 
judiciary. To him falls the duty of filling the higher ranks, such 
as the Lords of Appeal in Ordinary, the Lord Chief Justice, the 
Master of the Rolls, the President of the Probate, Divorce and 
Admiralty Division, and the Lords Justices, while to the Lord 
Chancellor falls the duty of appointing, or to be technically 
accurate, the duty of recommending—and the same applies to the 
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Prime Minister-—the puisnes; for, of course, the actual appoint: 
ment in the strict sense is the prerogative of the King. There is a 
tradition, whether well-founded or not we cannot say, that during 
the reign of Queen Victoria the appointment of a new Judge was 
publicly announced without the approval of Her Majesty being 
first had and obtained, and she was so irate at this departure from 
orthodox procedure that she refused her sanction to the nominee, 
of the Lord Chancellor. Happily, there is no record of any similar 
faux pas on the part of the Lord Chancellor in more recent times. 
Although, as has been said, there is a division of labour between, 
the head of the Government for the time being and the Lord 
Chancellor as to the bestowal of judgeships, there is usually. 
complete accord between those two functionaries on the subject. 
This is well illustrated by letters passing between Mr, Baldwin, 
during his first tenure of the Primiership, and Lord Cave, who 
was at the time his Chancellor. In 1923 it happened that three 
offices coming within the category of those to be nominated by the 
Prime Minister had to be filled, namely, a Lord of Appeal, the 
Master of the Rolls, and a Lord Justice, and in reference to these. 
vacancies Mr, Baldwin wrote to Lord Cave as follows: “I 
should’ not like to make a legal appointment that had not your 
conctirrence, Perhaps you will wire meas soon as you conveniently. 
can, if you approve, and I will forthwith communicate with them, 
But if you are in any way not satisfied, write. If you agree, it will 
remain for you to appoint one Chancery Judge.” In another letter 
Mr. Baldwin wrote: “ Though it is not my business, I should be 
grateful if you would tell me what is in your mind as to promo- 
tions to the Bench before you finally make the offers.” —L.T., 1935, 
$. 460. ; . 


A Judicial Age Limit?—Recent discussions on this delicate 
subject may seem to some readers to have raised the question for. 
the first time. This, however, is by no means the case. During 
Cave’s Lord Chancellorship he was courageous enough to bring 
forward a proposal to increase the number of Judges in the King’s 
Bench Division, and he pointed out that the fees of the legal. 
department taken together were more than sufficient to cover the 
extra cost. The suggestion gave rise to an animated discussion, 
Lord Haldane pleaded for economy, and he pointed out the 
frequency with which the Judges were taken away from their 
proper work to undertake other inquiries. Lord Buckmaster 
thought there were other ways of relieving the pressure of the 
increasing lists, and he hinted at the propriety of instituting an 
age limit. Lord Darling suggested the abbreviation of the Long 
Vacation, but was doubtful of the expediency of imposing an age 
limit for judges. Commenting on all this, the biographer says: 
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“Tt is no doubt easy to offer many examples of the astonishing 
vitality of the judicial Bench”—-we had a remarkable instance in 
the case of the much lamented Mr: Justice Avory—‘ but in days 
when Bishops surrender their thrones and even Heads of Colleges 
are subjected to superannuation, it is not easy to see why the 
Legal Profession should still be assumed to be immune from the 
informities which overtake mankind. It would bea misfortune 
if the Dominions, for instance, where criticism of the system of 
appeals is not unknown, were ever to have any justification for 
thinking of British Courts as other, than active’. A priori, this, 
presents the case for a judicial age limit forcibly, and not 
improbably it will in time be given effect to, but that time is not 
yet, opinion not being ripe to make this innovation on the tenure 
of si aia 1935, p. 460. 


aren 


> BOOK REVIEWS. 

Tae Worxmen’s Compensation Act, 1923 (VII or 1923) by 
Messrs. P. Ramanatha Aiyar, B.A., B.L. and S. Krishnamurthi 
Aiyar, B.A., B.L., Advocates, 1935. Pricé Rs. 10. 

The late Lord St. Leonards said of the Statute of Frauds in 
England that every line of it cost a subsidy. The growth of case- 
law under the English Workmen’s Compensation Act seems to call 
for a similar remark, with the result that eminent English Judges 
have repeatedly protested against the number of cases cited. The 
principles settled by those numerous cases in England will, we 
hope, go a great way in elucidating the similar provisions of the 
Indian Act and not Starting a fresh crop of decisions here. Cases 
on torts are not too many in this country and the elucidation of the 
` principles underlying the enactment with reference to the English 
decisions by the learned authors will prevent to some extent 
the employers and workmen from indulging in wasteful 
litigation. The work under review is the most comprehensive of 
its character on the subject that we have come across. The 
learned authors have pointed out clearly in the work how the basis 
óf liability of the employer to the servant under the common law 
which rested on negligence, has been altered and a statutory 
liability completely at- variance with it has been adopted’ as’ the 
underlying basis of the enactment. They set out the principles 
and notice the leading English decisions and all the Indian deci- 
Sions in their appropriate places. The several appendices to the 
work give all enactments on allied topics and other useful infor- 
mation, We have no hesitation in commending it to employers 
and workmen as well as ‘to lawyers and judges. We would, 
however, point out that ań index of the cases referred .toin the 
body of the work, at the beginning or the end of the book, would 
have enhanced its usefulness. 
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THE JUDICIARY AND THE ADVOCATE- GENERAL 
UNDER THE GOVERNMENT OF 
INDIA ACT, 1935. - 

In the course of this article,- it is proposed to. take a 
survey of the position of the Judiciary .and of the Advocate- 
General under the Government of. India Act of 1935. The 
portion of the Act dealing with the Judiciary introduces 
far-reaching changes in - the Judicial administration of the 
country. .The idea of a Supreme Court enjoying appellate 
jurisdiction over the High Courts and working side by side 
with the Federal Court is given up. But power is given to 
. the Federal legislature to constitute the Federal Court into a 
regular appellate Court over the High Courts (S. 206) and to 
the extent so enacted to take away the right of appeal to the 
Privy Council. The Federal Court is to-consist of a Chief 
Justice and puisne Judges not exceeding- six, appointed by His 
Majesty. The Judge of the Federal’ Court should be either a 
Barrister of England or North Ireland, or an Advocate of Scot- 
land, or a pleader of a High Court in British India or ina 
Federal State of 10 years’ standing; or a Judge of a High 
Court in British India oriri a Federal Staté of 5 years’ stand- 
ing. The age limit for service in'the Federal Court is 65 
years. It is so fixed as to avail of the ¿ services of the High 
Court Judges who retire at 60 and probably to save their 
pension for the Government for 5 years when they continue in 
service. The Chief Justice should be or have been’a Barrister; 
a member of the faculty of Advocates of Scotland ora pleader 
when first appointed to a Judicial: Office and of 15 years? 
standing. ` In calculating the standing of a Barrister etc., the: 
period of his tenure as a Judicial. Officer, will ‘be includedy 
The: Judges are removable only. on’ ground of infirmity òf 

O 
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mind or body or on ground of misbehaviour, on a report 
of the Privy Council on reference being made to them 
by His Majesty. This marks a step in advance in the inde- 
pendence of the Judiciary, as they will not hold office only during 
the pleasure of His Majesty. In the case of a temporary 
vacancy in the office of the Chief Justice, the Governor-General. 
may in his discretion appoint any one of the Judges in that 
Court to act as such. The Federal Court shall sit in Delhi and. 
at such other place or places as the Chief Justice, with the 
approval of the Governor-General, may fix. Considering the 
hot weather in Delhi, this provision may be availed of to hold 
the Court at Bangalore or at such other cool climates which 
may also be convenient centres for the Provinces or the 
Federated States concerned. 


The Federal Court shall exercise both original and appel- 
late jurisdiction. Over disputes involving a matter of legal 
right between two or more of the following parties, the 
Federation, any of ihe provinces, or any of the Federated 
States it shall have original jurisdiction. But if the dispute 
arises under an agreement which provides for a different mode 
of settlement, the Federal Court has no jurisdiction, unless the 
dispute concerns the application or the interpretation of the 
Government of India Act, or the instrument of accession. 


The Federal Court also exercises appellate jurisdiction 
from any judgment, decree, or final order of a High Court in 
British India on a certificate of the High Court that the case 
involves a substantial question of law relating to the applica- 
tion or interpretation of the Federal Act. An appeal also lies 
from the judgment of a High Court in a Federated State with 
respect to interpretation of the Act or the order in council, the 
instrument of accession or on a question arising under an 
agreement made under Part VI or any order in council made 
thereunder. The appeal shall in those cases be by way ofa 
special case stated for opinion by the High Court. The 
Federal Legislature may make laws providing for appeals to 
Federal Court when the amount involved is fifty thousand 
Rupees and above. An appeal may be taken to the Privy Council 
from the decision of the Federal Court without leave when it 
is exercising original jurisdiction and in other cases by leave 
of the Federal Court, or by special leave of His Majesty in 
Council. The law declared by the Federal Court and by any 
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judgment of the Privy Council shall be das on all the 
Courts. 


- The Governor-General may, at his discretion, consult the 
Federal Court on important questions of law and the Federal 
Court may give its opinion, after such hearing as it thinks fit. 
There isa similar provision in the Canadian Supreme Courts 
Act; Ss. 55 and 60. The Privy Council did something of the 
kind in the recent case of “ln re Piracy Jure Gentium” but 
the function of the Privy Council in such matters is not strictly 
analogous to the power here conferred. 


As to the procedure, the Federal Court may lay down the 
necessary rules. The expenses to run the Federal Court forma 
charge on the Federal Revenue and the amount necessary per 
year is left to the individual discretion of the Governor- 
General. 


In addition to the existing High Courts àf Calcutta, 
Madras, Bombay, Allahabad, Patna, Rangoon, the Governnient 
of India Act of 1935 creates new High Courts for the N.-W. 
‘Provinces, Sind, Central Provinces, Berar and Oudh. Other 
Courts. may be added on later by His Majesty by a declaration 
in Council. The Government of India Act has not restricted 
the recruitment of High Court Judges to the Bar. In 
Canada, on the other hand, under the Canadian Constitution 
Act, the Judges are selected from the bars of the provinces 
(vide Ss. 97 and 98 of the North America Act'of 1867). 
Though the high traditions of the judiciary call for the direct 
recruitment of its members from the Bar in order that its 
traditional independence should be kept above suspicion, yet 
having regard to the early history of the judiciary from the 
days of the East India Company, it was deemed unfair to ignore 
the claims of the Civil Service. Further, it was argued that 
the Civilian Judges bring in a variety of mufussal. experience, 
knowledge and training. Under the New Constitution, the 
old rule that fixed the proportion for Barristers and Civilians is 
taken away. Also, the rule that barred a Civilian Judge or a 
Pleader from being appointed as Chief Justice of a High 
Court abolished. It was urged that the Chief Commis- 
sioner’s Courts which are to be raised to the rank of High 
Courts are presided , over and largely filled by Civilian Judges 


1. (1934) A.C. 586. 
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and to stick to the rule that the Chief: Justice should not be a 
Civilian Judge and that the proportion of the Civilian Judges 
in the High Court should be .one-third would hit them hard. 
Recruitment from the Civil Service is not made compulsory 
and future entrants to the Civil Service cannot complain if 
they are not recruited to the High Court. It is hoped that the 
policy of recruitment from the Bar in India will be.carried 
out in due time whenit can be so done without prejudice to 
legitimate expectations. 


The Judge of a High Court is to be a Barrister of 
England or North Ireland, or an Advocate of Scotland, or a 
pleader of ten years’.standing, or a civilian of ten years’ 
standing. who has been a District Judge for at least three 
years or the holder of a Judicial Office not below that of a 
Subordinate Judge or a Judge of a Small Cause Court for at 
least 5 years. The age limit is to be 60. Temporary vacancies 
whether in the Chief Justiceship or ordinary Judgeships are to 
be filled up by the Governor-General till they are filled perma- 
nently by His Majesty. The total number of Judges is to be 20 
and in cases of necessity two temporary Judges may be appointed 
for two years by the Governor-General. The Judges hold office 
during good behaviour, a step in advance on the provision in 
the Government of India Act of 1915 under which they held 
office during pleasure of the Crown. The running expenses of 
the High Court are a charge on the Provincial Revenues. The 
Governor is to exercise his individual judgment as to the 
amount to be included in respect of such expenses. It will be 
noticed that the power of temporary appointment is transferred 
from the Governor to the Governor-General. The expenses of 
the High Court are left to the care of the Governor indivi- ` 
dually instead of the Provincial Government generally. The 
High Court should have no original jurisdiction over questions 
of revenue until otherwise provided by Act of the appropriate 
legislature. . 


A question that arises in this connection is—have the 
powers of control of the High Court over inferior Courts been 
seriously curtailed as apprehended in some quarters? The word 
“Superintendence” in S. 107 in the Government of India 
Act of 1915 and the corresponding provision‘ of the Charter 
Act had been construed to mean superintendence both adminis- 
trative and judicial. (Vide Mt. Maharup Kuer v. Mahabir 
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Singh, Vedappan Servai v. Periannan Servai,2 Raghunadha 
Patro v. Govinda Patro,3 Pigot v. Ali Mahammad Mandal,4 
Shembalak Singh v. Kamaruddin Mandal,i Kali Rai v. Tulsi 
Rai,6 H. D. Chatterjee v. L. B. Tribedi,i Raj Kunwar Singh v. 
Emperors and Pestanji & Co. v. Collector West Khandesh. In 
the place of the words “power of the High Court with respect 
to Subordinate Courts” in the marginal note to S. 107 of the 
Government of India Act, 1915, are now substituted the words 
“administrative functions of the High Court” in the marginal 
note of the corresponding S. 224 of the Government of India 
Act of 1935. The apprehensions of a learned critic in the Calcutta 
Weekly Notes are that with the introduction of these words all 
the powers exercised by the High Court similar to those exer- 
cised by the Kings Bench Division in England are taken away- 
Though according to well-approved rules of constructicn the 
marginal note cannot take away the legal effect of the words 
in- the section, in this instance, we are afraid the marginal 
note does really express the true import of the section, 
Explanation (2). would seem to have the effect of converting 
what originally was a judicial as well as administrative super- 
intendence into mere administrative superintendence. Explana- 
tion (2) takes away the power of the High Court to interfere 
with the judgments of the Inferior Courts subject to its 
appellate jurisdiction which are not ‘otherwise subject to appeal 
or revision. It had no jurisdiction to interfere under the 
section even as it stood under the Old Act with Courts that 
were not subject to its appellate jurisdiction. The power it had 
to interfere under the Section with the judgments of Courts 
subject to its appellate jurisdiction, is expressly taken away. 
So.that what remains is mere right of administrative super- 
intendence. The result of the change is that the High Court 
cannot be asked to interfere hereafter in that small class of 
cases not covered by S. 115, Civil Procedure Code or S. 435, 
Criminal Procedure Code. For instance the Courts which held 
that S. 115, Civil Procedure Code, did not apply to interlocu- 
tory orders, used to interfere in gross cases under S. 107, 
Civil Procedure Code. Before the recent amendment of the 











A.LR. 1928 Pat. 111. 2. (1928) 55 M.L.J. 621. 

(1928) 55 M.L.J. 798 (F.B.). 4. - (1920) I.L.R. 48 Cal. 522, 
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‘Criminal Procedure Code, High Courts used to interfere 
under that section with orders under S. 145, Criminal 
Procedure Code though no revision lay from those orders 
under S. 435. Such interference is barred hereafter. But the 
change cannot affect the powers of the High Court to inter- 
fere through writs with excess of jurisdiction.. Those powers 
were not derived from S. 107 of the previous Act, but came 
from the Chapter of 1823 and are still in tact, being preserved 
by S. 223. Those powers extend to correcting the excesses 
of not only Courts subject to the appellate jurisdiction but 
also other Courts and bodies exercising judicial or quasi 
judicial powers. Interference under S. 107 was at all times 
rare and the Civil Procedure and the Criminal Procedure 
Codes give ample power to the High Courts to correct excesses 
of jurisdiction by the lower Courts. The power for instance 
over certain Revenue Courts claimed under S. 107 has been 
negatived by the Madras High Court in Raghunadha Patro v. 
Govinda Patrol, affirmed in Rajah of Mandasa v. Jagannaya- 
kulu2. The Charter Act of 1823, gave the Chief Justice and 
puisne Judges of the Supreme Court such jurisdiction and 
authority as Justices of the King’s Bench had and might 
lawfully exercise within that part of Great Britain called. 
England as far as circumstances would permit. The High 
Court still retains such powers as were granted by the Supreme 
Court Charter of 1823, as were not inconsistent with the 
‘Charter of 1865 or have not been taken away by subsequent 
legislation. See Mahomed Alli Allabux v. Ismailji3 and 
Lakshmanan Chettiar v. Commissioner of Corporation of 
Madras. All the powers possessed by the Supreme Court were 
transferred to the High Court and these powers include the 
‘power of issuing prerogative writs. (Vide S. 11 of the High 
Court Act of 1861.) See the discussion in Venkataratnam v. 
Secretary of State for India5. The distinction between the two 
classes of powers is made clear in the Mandasa case 56 Mad. 
579 where the Madras High Court issued a writ of certiorari 
against the Board of Revenue over which they had previously 
held that they bad no jurisdiction under S. 107 of the Govern- 
ment of India Act to interfere Rajah of Mandasa v. Jagan- 
nayakulu.2 f 
i. (1928) 55 M.L.J. 798 (F.B.). 2. (1931) 63 M.L.J. 450 (F.B.). 


3. (1926) I.L.R. 50 Bom. 616, 4. (1926) I.L.R. 50 Mad, 130 (F.B.). 
5. (1929) I.L.R. 53 Mad. 979. 
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The Government of India Act of 1935 effects an important 
change for the worse in the position and status of the Advocate- 
General, who hitherto possessed virtually all the rights 
and privileges of the Attorney-General of England (vide 
Advocate-General of Bombay v. Adamjil and: Rangasami 
Naicken v. Varadappa Naicker.2 Under the present 
Act he becomes a bare legal adviser, appointed not by His 
Majesty but by-the Governor or Governor-General as the case 
may be, holding office during the latter’s pleasure. He has no 
longer a vote though he has like the ministers a right to address 
both the Houses. Vide Ss. 16 and 55 of the Government of 
India Act. Cases can be conceived of when the Advocate- 
‘General will have to take bold steps in Courts over the head of 
the executive in furtherance of the administration of justice, 
as the Attorney-General of England does, But this Act takes 
away such powers except those expressly conferred by Statute. 
As early as 1813, the Advocate-General was given the 
same status and privileges as the Attorney-General of England 
possesses. 53 Geo. III, Ch. 155, S. 111 enacted “ and whereas 
doubts have arisen whether the Advocate-General or other 
principal law officer of the said Company, at any of the said 
Company’s presidencies, is by law authorised to exhibit to the 
retrospective Courts of Judicature at any of the said pre- 
sidencies, for or on behalf of His Majesty, information in the 
nature of actions at law or bills in equity for or in respect of 
any cause or causes of action, debts, dues, demands, accounts, 
reckonings, sum or sums of money, stores, goods, chattels, or 
any other matter, cause or thing whatsoever which may have 
arisen or secured or which may arise or accrue to His Majesty. 
For remedy thereof, be it further enacted, that it shall and 
may be lawful to and for the Advocate-General or other 
principal law officer of the said Company for the time-being, 
at each of the said Company’s presidencies respectively for an 
on behalf of His Majesty, his heirs and successors to exhibit 
to the respective Supreme Courts of Judicature on the said 
Company’s presidencies of Fort William and Madras or to the 
recorder’s Court at Bombay or the Court of Judicature at 
Prince of Wales Island, any information or informations in 
the nature of an-action or-actions at law or of a bill or bills in 
equity, as occasion shall require, against any person or persons 


in eee 





1. (1905) LL.R. 30 Bom. 474 at 476. 
2. (1894) LL.R. 17 Mad. 462 at 465. 
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residing within or being amenable to- the jurisdiction of the 
said Courts respectively, for or in respect of any cause or 
causes of action, debts, dues, demands, accounts, reckonings; 
sum, or sums of money, stores, goods or chattels or any other 
matter, cause or thing’ whatsoever as fully and effectually to 
all intents and purposes as His Majesty’s Attorney-General for 
the time-being. is by law authorised to exhibit any such 
information or. informations in any of His Majesty’s Courts 
or law or equity in this realm; and that thereupon such 
proceedings shall be had, as far as the circumstances of the 
case and the course and ptactice of the said Courts of judicature 
at. the said several. presidencies will admit, as are had upon 
any such information exhibited by His Majesty’s Attorney- 
General in any of His.Majesty’s Courts of law or equity in this 
realm.” Under S. 114 of the Government of India Act, the 
Advocate-General could take such proceedings on behalf of 
His Majesty as may be taken by His Majesty’s Attorney- 
General in England:. In all litigations of a public character 
where the Crown represents .the interests of the public, the 
Attorney-General- represents the Crown. But in litigations of 
a private character where the private interests of the Crown 
are involved, the ‘Solicitor-General represents the Crown. The 
Attorney-General exercises enormous powers. (1) He is an 
officer of the Crown and in that sense only an officer of the 
public, A.-G. v. Brownl:(2). He represents the Crown when 
rights of a public charaċter come into question, as in the case of 
charities, lunacy, Patents: and Inventions. (3) He acts as the 
Prosecutor both for the Lords and the Commons. (4) He has 
power to enter a nolle ‘prosequi on any indictment.and this 
applies to civil proceedings. ‘(As to this right in civil proceed- 
ings see 6 Hals: p. 668. Sect. 871. R. v. Evans?. (5) He 
is a necessary party to the assertion of a public right even 
where the moving party is a private individual. (6) He is. 
instructed to prosecute in important cases. (7) He has the 
right to file criminal-information ex-officio. (8) He has the 
right to grant the fiat when there is an error on the record. 
(9) He may. also present a petition for the revocation of a 

patent. (10) He can also take proceedings on behalf of the 
public, when acts tending to the injury of the public are being ` 
done without lawful authority even though no evidence be 


1. (1818) 1 Swans. 265: 36 E.R. 384. 
*2. 6 Price 480: 146 E. R. 873.- 
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produced of actual injury having been inflicted. See A.-G. v. 
Shrewsburyl. In India, similar powers are conferred on 
the Advocate-General partly by statute and partly by implica- 
tion. His right to apply for schemes for public trusts and 
charities and'for removal of public-nuisances is recognised in 
Ss. 91 and 92, Civil Procedure Code; the right to take lunacy 
proceedings is conferred by S. 39 of the Lunacy Act; his 
power to prosecute in important cases is conferred by S. 194 
(2), Criminal Procedure Code; his right to enter a nolle 
prosequi in criminal cases is recognised in S. 333, Criminal 
Procedure Code; and the power to issue a fiat is given by S. 26 
of the Letters Patent. See also S. 79 of the Civil Procedure 
Code. But there are other powers which, though they are not 
granted expressly by statute, the Advocate-General may exercise 
by virtue of his equal status with the Attorney-General of 
England. It is doubtful if these residuary powers could be 
exercised hereafter by the Advocate-General to the extent 
they involve the taking of proceedings on behalf of the-Crown. 
- C. Unixanpa MENON, 
ADRAN Enpre, Madras. 


SUMMARY OF ENGLISH CASES. 

MaxweLL v. Tue Director oF PusLIc Prosecutions, (1935) 
A.C. 309. : 

Criminal (aes Bett Evidence Act, 1898—S. 1 proviso— 
‘Charge of manslaughter—Evidence of a similar pone charge 
and acquittal—If admissible. 

The prisoner was charged with the Soni of a woman 
named M. H. and with feloniously using upon her a certain 
instrument with intent to procure.a miscarriage. He was found 
guilty of causing the woman’s: death by performing on her an 
illegal operation and sentenced. The Court of Criminal Appeal 
dismissed an appeal against it, as also his application for leave to 
appeal against the sentence. The prisoner then: obtained`a certi- 
ficate from the Attorney-General that the decision of the Court of 
Criminal Appeal involved a point of law of exceptional public 
importance and appealed to the House of Lords. The question 
raised was whether it was permissible, in the particular facts of 
the case, for the prosecution to ask the prisoner whether on a 
previous occasion he had been charged with a similar offence, the 
charge having been tried and having resulted in an acquittal. 

Proviso (f) to S. 1 of the Criminal Evidence Act states that 
“a person charged and called as a witness in pursuance of this Act 

1. (1822) 21 Ch. D. 752. 

P 
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shall not be asked, and if asked shall not be required to answer, 
any question tending to show that he has committed or been 
convicted of or been charged with any offence other than that 
wherewith he is then charged, or is of bad character, unless—(7) _ 
the proof that he has committed or been convicted of such other 
offence is admissible evidence to show that he is guilty of the 

` offence wherewith he is then charged; or (ii) he has personally 
or by his advocate asked questions of the witnesses for the prose- 
cution with a view to establish his own good character, or has 
given evidence of his good character, or the nature or conduct of 
the defence is such as to involve imputations on the character of 
the prosecutor or the witnesses for the prosecution, or (iii) he has 
given evidence against any other person charged with the same 
offence”. 

The prisoner went into the box himself and when his counsel 
asked him ‘Have you ever been convicted of any offence in your 
life”, he replied “No, I have lived a good, clean, moral life, sir” 
Thereupon the counsel for the prosecution cross-examined as 
follows :— . 

“Question.—This is the second time that sudden death has 
come to a woman patient of yours, is it not? 

Answer.—Yes. 

Q.—The first time was in 1927? 

A.—In 1927, Yes. 

Q.—Were you committed to trial for murder? 

A—wNo, 

Q.—And were you tried for manslaughter? 

A.—Something like that? I could not tell you exactly. 

Q.—And you were acquitted by the jury? 

A—Yes. 

Q.—That woman was put by an adopted daughter of yours. 

into a taxi and died before she got home? 

A.— No. 

Q.—Where did she die? 

A.—At home... .” 


Held, the prisoner could not be asked questions which were 
irrelevant.or had nothing to do with the issue which the Court was 
endeavouring to decide. As the prisoner had given evidence of 
his good character, he could be asked questions tending to show 
that he had committed or been convicted of or been charged with 
the offence, but subject to the consideration that the question asked 
of him must be one which was relevant and admissible in the case 
of an ordinary witness. The fact that the prisoner had been 
acquitted on a previous charge of murder or manslaughter was not 
relevant and did not tend to destroy his credibility as a witness. 
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The questions and answers were therefore inadmissible and the 
conviction must be quashed. 





MECHANICAL AND GENERAL INVENTIONS COMPANY, LIMITED 
AND LEHWESS v. AUSTIN AND THE Austin Motor COMPANY, 
Limitep, (1935) A.C. 346. 

Damages—Assessment of—-Trial by jury—Jury’s verdict-— 
When and how far assailable by appellate Courts—Cross-examina- 
tion—Limits of. 

The appellants were patentees of a system of fitments for 
motor car bodies of the ‘sunshine roof type. They applied on 
May 22, 1928 for provisional protection in England in respect of 
certain features thereof. In July 1928, L, a director of appellant 
Co., approached H, the director of respondent Co., and outlined 
to him the system and offered his company a license under the 
patent, with a view to future business between the two companies. 
In August 1928, L imparted all necessary information to H in con- 
fidence and it was alleged that it was on foot of an agreement that 
H should not use the information except under a license from and 
for reward to the appellant. It was found by the jury (i) that the 

` confidence agreement had been entered into between the partners 
and broken by the respondent Co., and (77) that the respondent Co., 
had agreed to take a license from the appellants and had broken 
the agreement. In the result the jury awarded substantial 
damages for breach of the agreements. On „appeal, the Court of 
Appeal held that the license agreement was not proved and that 
the confidence agreement was true and had been broken but that 
the damages for the breach were merely nominal and fixed at 40s, 

Held, by the House of Lords, that the license agreement was 
not proved but the confidence agreement was proved. The res- 
pondents had broken the agreement. This was not a case for 
nominal damages but one for substantial damages, of the quantum 
of which the jury were the Judges. 

_ Held, by Viscount Sankey, L.C., Lord Atkin, Lord Macmillan 
and Lord Wright (Lord Blanesburgh dissenting), that the verdict 
of tlie jury who are the proper tribunal to assess the damages 
must be restored. Once it has been decided that a civil case has to 
be tried by a jury, that tribunal and that tribunal alone is the 
Judge of fact; and no appellate Court can substitute its own find- 
ings for those of the lawful tribunal. An appellate Court has a 
revising function to see first whether there is any evidence in 
support of the issue found by the jury, and secondly whether the 
verdict of the jury was reasonable. An appellate Court must 
always be on the guard against the tendency to set aside a verdict 
because the Court feels it would have come to a different con- 
clusion. 
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_ Per Viscount Sankey, L.C.:—“Cross-examination is a powerful 
and valuable weapon for the purpose of testing the veracity of a 
witness and the accuracy and completeness of his story. It is 
entrusted to the hands-of counsel in the confidence that it will be 
used with discretion; and with due regard to the assistance to be 
rendered by it to the Court, not forgetting.at the same time the 
burden that is imposed upon the witness”. . 





In re ee PUBLIC Trustee v v, CUTHBERT. (Inrawr) ‘AND 
Otuers, (1935) 1 Ch. 605. 

Legitimacy—S-pouses living apart under a deed of separation 
—Presumption of legitimacy—I f and how far it applies. 

M. C. was married in 1910 to 4.C. and before. June 1921, 
four children were born of them but only two survived. In June 
1921-a deed of separation was.executed by the husband and wife 
and they lived apart. Two children were born to the wife after 
the date of the separation 'deed.- -The first was born in 1922, when 
the- wife was living with one E.H. The other was born in 1929, 
when she was living with one H.4. One S.A.B. had left a legacy 
for all the children of M.C. and A.C. . The question was raised if 
the children born after the deed of separation in 1921 came under 
the gift. ; 

Held, that every child- ont of married . woman EE the 
subsistence of the marriage is prima facie legitimate until rebutted 
by evidence of circumstances proving the contrary. The presump- 
tion does not arise when the child is born after a decree of divorce, 
because then the marriage is no longer subsisting when the birth 
took place; nor does..it arise where the parties are living apart 
under a decree for judicial separation, or under an order of a 
Court of Summary jurisdiction. .But where the parties are living 
apart under a separation deed,.the presumption of legitimacy con- 
tinues. (Morris v. Davies, 5.Cl. and Fin, 163 and The Aylesford 
Peerage case 1] A.C. 1, followed. Mart v. Mart, not followed.) 
But’on the facts held that. the husband was not the father of these 
children, and that the children were illegitimate and did not take 
under the gift. . BO, ee 





InvestMENT TRUST CORPORATION, LIMITED v, SINGAPORE 
Traction Company, Limiten, (1935) 1 Ch. 615. 

Company—Management of, by another compatiy—Isswe of a 
management share to it—Vast powers of voting and half share in 
profits given to it--Agreement. found inconvenient—Agreement ta 
terminate the management—-Payment of compensation—Amount 
to be paid by issue of debentures—If valid. , |, 
- By an agreement dated 23rd September, 1925 and made bet- 
ween S. Co. and Sh. Co., after reciting that one management share 
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of 11. was allotted to the Sh. Co., that in consideration of its entering 
into this agreement, it was agreed that the-Sh. Co. should manage 
the business of the S. Co, in Singapore. so long as it was entitled 
to operate the undertaking authorised by an ordinance of 1925 and 
should be entitled for acting as'manager to receive yearly 50 per 
cent: of the net profits of S. Co. It gåve the manager a majority 
of one over all other votes which could on any pool be cast by all 
other share-holders, thereby giving Sh. Co. full control of the 
voting strength. It also’ gave aright on a return of capital"in a 
winding up to half of the surplus assets after providing for the 
preference share-holders. Later this management share was 
named as teversionary sharé and the rights were also varied a 
little. In 1934, the head office of the Sh. Co., was transferred from 
London to Shanghai and on account of competition in motor trade, 
profits fell. Then another agreement was sought to be entered 
into, terms of which were that the management agreenient should 
be terminated and as compensation S. Co., should pay to Sh. Co., 
100,000/. ‘It was resolved to pay this sum by raising a loan on 
debentures. This was objected to as involving the redemption of 
a charge on profits by an issue of capital rnoneys and therefore 
ulira vires the S. Co. There was no suggestion that it was anything 
but a perfectly honest’ conclusion arrived at in good faith, 


Held, by Eve, J., that if the 100,000/. came from or represented 
accumulated profits, the transaction would not be ultra vires the 
company, but in this case-the effect of the arrangement is to 
‘convert the charge which the Sh. Co., has on profits of the S. Co, 
into a secured.debt payable by the S. Co., and is therefore bad 
according to Teevor v. Whitworth, 12 A .C. 409 and Bury v, Fama- 
tina Development Corporation, Ltd., (1909) 1 Ch. 754; (1910) A. 
C. 439. 


Held, by the Court of Appeal, ( reversing Eve, J.,) that this is 
a matter on which the directors may justly and legitimately exer- 
cise their discretion. This is a matter arising in the ordinary 
‘management of the company, directed to deciding whether the 
management should be in the tands of the Sh. Co., or of the board 
-of the S, Co, ane) is intra vires the company; 





"- Inre L. H.B. (1), (1935) 1 Ch. 643. 

Lunacy Act, 1890, S. 128—Lunatic—Receiver of lunatic? s 
-estate—Lunatic sole guardian of her infant son—If receiver can be 
authorised to exercise powers of guardian. 

` The patient was a lunatic of whose estate the Official Solicitor 
had “been appointed receiver ‘by order dated 4th’ November, 1931, 
-made under S. 116, sub-S.2(1) (c) of the Lunacy Act, 1890. The 
‘patient ‘was *a-widow. She had'an infant ison’who was born on 
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18th July, 1919, and was receiving his education at a public school. 
The patient was the sole guardian of the infant, no testamentary 
guardian having been appointed by the patient’s husband and no. 
guardian having been appointed by any Court. 

Held, that under’S. 128 of the Lunacy Act, 1890, the Court 
can make an order authorizing the receiver in the name and on 
behalf of the patient to exercise in such manner as he in his 
discretion thinks advisable such powers vested in the patient in her 
character of guardian as relate to the custody, control, mainten- 
ance and education of her infant son. 


Crack v. Crack, (1935) 2 K.B. 109.. 

income Tax—Husband and wife—Order by magistrate to pay 
maintenance—If Husband entitled to deduct income-tax from these 
payments—Income-Tax Act, 1918, All Schedules Rules, R. 19, 
sub-R. (1). 

A maintenance order was made by a magistrate against C in 
favour of C’s wife, whereby C was ordered to pay 451., a week to 
his wife for maintenance of herself and her three children. C duly 
paid these amounts. But in 1933, the income-tax authorities 
called on him to pay income-tax on them on the ground that these 
amounts were annual payments. He paid the tax of about 25/, and 
deducted it from the payments to be made to the wife. The wife 
claimed that she should be paid the 25%, so deducted. 

Held, that these payments were annual payments within the 
meaning of sub-R. (1) of R. 19 of All Scheduies Rules of the 
Income-Tax Act, 1918 as held in Smith v. Smith, (1923) P. 191. 
The husband had no option in the circumstances but to deduct 
these amounts under R. 19 and R. 21, and it therefore followed 
that it became the wife’s duty to permit the deductions to be made. 

Per Lawrence, J—The magistrate’s order cannot be con- 
strued as an order to pay the weekly payments free of income-tax 
or that such sum should be paid as would bring to the wife the 
amount ordered by the magistrate. 








Lee v. Craven, (1935) 2 K.B. 161. 

Sunday Observance Act, 1677, S. 1 — Lending librarian— 
Lending books on Sunday—If librarian a ‘tradesman’. 

A Mr. F carried on the business of a lending library, and 
employed the appellant L as his manager. On a Sunday, two 
persons had borrowed books for payment from the library and 
had taken them away. S. 1 of Sunday Observance Act, 1677 
provides that ‘‘no,tradesman, artificer, workman, labourer or other 
person whatsoever, shall do or exercise any worldly Jabour, busi- 
ness or work of their ordinary callings upon the Lord’s Day or 
any part thereof (works of necessity and charity only excepted).” 
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Held, that L was a tradesman within the meaning of S.1 of 
the Act in the sense that he was a person who was trafficking in 
goods. 


v 


Hawkey v. Stirling, (1918) 1 K.B. 63, followed. 





Moore v. TWEEDALE, (1935) 2 K.B. 163. 


Shops Act, 1912, S. 4—Hair-dressing shop—Customer in shop 
before closing hour—Hair-dressing operation begun before the 
closing hour but continued after the hour also—Necessarily to 
continue as it was half done—If shopkeeper guilty. ; 


Section 4 of the Shops Act, 1912 provides by Sub-S. (1) that 
“Every shop shall . . . . be closed for the serving of cus- 
tomers not later than one O’clock in the afternoon on one week 
day in every week. Sub-S. (2). The local authority may, by 
order, fix the day on which a shop is to be so closed. . . . 
Sub-S. (7) makes it an offence to contravene this provision and 
adds a proviso “that the occupier of a shop shall not be guilty of 
an offence against this Act when a customer is served at any time 
at which the shop is required to be closed under this section if he 
proves . . . . that the customer was in the shop before the 
time when the shop was required to be closed. 


T was'a hair-dresser. Under the Act the shop was required 
to be closed on Tuesday in each week by 1 p.m. Two customers 
‘were in the shop undergoing operations even after 1 P.M. on a 
Tuesday. One of them had come to the shop at 10.15 a.m. and the 
other at 11 a.m. by previous appointment. But as the nature of 
the hair-dressing done to them took some time, they could leave 
the shop, one at 2 p.m. and the other at4p.m. only. No other 
customer was admitted after 1 p.m. 


Held, that the proviso means that the customer must be 
actually in the shop before the time when it was required to 
be closed and remain there upto and after closing hour. It 
is not enough that he was in the shop before the closing hour and 
returned to be served in it afterwards. These were genuine 
customers who had come to the shop long before the closing hour, 
and who continued to be there and were being served before the 
time the shop was required to be closed. The case therefore 
came under the proviso and the fact that the shopkeeper com- 
menced the operation, knowing that it cannot be completed before 
the closing hour did not affect the question. 


Salford Catile Market Salerooms, Lid. v. Osborne, 92 L.J. 
K.B. 1018, distinguished.. 
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- Tae Kine v. SannBack. Ex parte Witiiams,(1935)2 K.B. 192. 

, Prevention of Crimes Act, 1871: and 1885—Offence under the 

Act—Prior convictions for same-—Repetitign of offence—Statutory 

penalty for the offence—M agistrate binding the. offender for good 
behaviour—If legal and valid. 

One S was convicted by the Magistrate of having obstructed a 
police constable in the execution of -his duties by warning a street 
book-maker of the approach of the constable and so enabling the 
book-maker to evade arrest. It was found that prior to that S was 
convicted seven times of similar offences. As the Magistrate ‘felt 
the infliction of a fine prescribed by the Acts was no deterrant, he 
made an order requiring S to enter into a recognisance for good 
behaviour in the sum of 20]. with two sureties of 10/. each, or in 
default to be imprisoned for two months. This order was objected 
to on the grounds (7) that there was no allegation of any actual or 
apprehended breach of the peace by S and (ii) that in effect it 
imposed a greater penalty than the maximum provided under the 
Act, which was a fine of 5/.-only, 

Held, that.the matter was within the discretion of the 
magistrate. 

Lansbury v. Riley, (1914) 3 K. B. 229, followed. 

Per Avory and Humphreys, JJ.:—It is not correct to, say that 
there can be no binding order-on a person to be of good behaviour 
unless he has done something which tends to a breach of the peace 
or something which is calculated to lead to violence to a person. 
The phrase “calculated to lead to a breach of the peace” take in 
cases where a magistrate apprehends that it is likely that a person’ 
will commit a breach of the peace or will misbehave, i in future or 
do something against the law. ' 

Blackstone’ s Commentaries, Vol. IV, p. 25 1, relied on. 





Herotp Woop Brick Company, Lro.. v. Ferris, (1935) 2 
K.B. 198. ` 


Vendor and purchaser—Contract for purchase of immoveable 
property—Time, in the circumstances, of the essence of the con- 
tract—Failure of purchaser to complete—Right of vendor to resell 
—Vendor’s right to damages. 

The liquidator of W.B. Co., Ltd., apreed on 15th August, 1933 
to sell to the defendant F certain freehold land and buildings, 
together with certain machinery, plant and utensils. Cl. 15, sub-cl, 
(1), of the agreement provided that- ‘payment of, the purchase- 
money. of 9,5007, and completion of the purchase shall take place 
on 31st August, 1933 . . . or the purchaser may at his option 
complete the purchase on 15th August, 1933 ... . in 
which event the. purchase price . . . + shall be 9,0007, 
instead of 9,500/’; and sub-cl. (3) further provided that df 


cy 


1 
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for any reason the actual completion of the purchase is delayed 
beyond August 31, 1933, then nevertheless on that date the pur- 
chase money of 9507. (less the amount, if any, the purchaser may 
have paid on account thereof . . .) shall be placed on deposit at 
the .... Bank, Litd...... but the purchase shall in any event actual- 
ly be completed not later than September 15,1933 . . ..“The pur- 
chaser shall also pay to the vendors interest from November 31, 
1933 until actual completion”. Cl. (16) provided that “should the 
purchaser fail to complete the said purchase in accordance with 
this agreement... any deposit paid by the purchaser shall be 
forfeited to the vendors who may rescind the sale and resell 
the property either by public auction or: private contract subject to 
such stipulations as they may think ft”. The defendant F failed 
to complete the purchase in accordance with the agreement. Then 
the liquidator gave notice of rescission of the contract on November 
13, 1933 and filed a suit for damages for-breach of the éontract. 

Held by Swift, J. that “the vendor was not limited to his right 
to resell under Cl. (16) of the agreement, but was entitled to claim 
damages at common law for the defendant’s breach of his contract 
to purchase the premises in question”. 


Held on appeal confirming Swift, J., that the time fixed for final 
completion was of the essence of the contract. This was further not 
asale of mere freehold land but was of land with kilns, etc. thereon. 
The defendant had failed to complete the purchase and in those 
circumstances, the liquidator was entitled to treat the contract as 
broken by the defendant in an essential term, and was therefore 
entitled to maintain his action at common law for damages. The 
question whether by Cl. (16) ‘the vendor having elected to proceed 
under that clause was entitled to no more than a right to forfeit the 
deposit (if there was one) and resell the property’ left open. 





ATTORNEY-GENERAL v. VALLE Jones, (1935) 2 K.B. 209. 
Master and servant—Collision between a motor cycle with two 
members of Royal Air Force and defendant’s motor-lorry—tInjury 
to Royal Air Force members—Members treated in Royal Air Force 
Hospital—Wages and ‘rations paid to them during incapacity— 
Crown, if can recover them from the defendant. 
- Hand V were, in His Majesty’s service as air-craftsman in the 
Royal Air Forcé...A còllision took place between a motor cycle on 
-which H and V.were riding anda mótor lorry belonging to the 
defendant and driven by the servant, as the result of which H and 
V suffered severe injuries, incapacitating them for a time from 
work. During their incapacity, they continued to receive their 
service pay and rations and underwent treatment in the Royal Air 
Force Hospital. H and V claimed and recovered damages from 


Q 
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the defendant but that:did not and could not include any sum for 
loss of wages or for hospital expenses as they had not lost them. 
The Attorney-General on behalf of the Crown preferred this in- 
formation claiming the wages and rations paid to them as measur- 
ing the loss of their services to the Crown and the expenses of the 
hospital treatment. 


Held, that when by the tort of a third party a master has lost 
the services of his servant he can recover the damage in respect of 
that loss of service, the extent of the damages being dependant 
upon the facts of the particular case. Where the master employs a 
substitute, the damages may be the extra cost to which he has been 
put over and above the payment he makes to the incapacitated 
servant. Where he-does not employ a substitute, if he continues 
to pay the wages to the injured servant, he clearly loses any benefit 
arising from that payment and that will be the amount of damages, 
As for the hospital expenses, the Crown having expended it, ‘it 
ought to be compensated for these expenses by the person responsi- 
ble for the negligence which rendered them necessary. 

It may be the office or employment is held solely at the pleasure 
of the Crown and can be determined at the will of the Crown at anv 
moment, and also the hospital expenses were not incurred by reason 
of any obligation enforceable against the Crown but voluntarily. 
If the Crown had refused these to the injured, then the defendant 
would have been liable to pay to the injured men exactly the same 
amount as is now claimed by the Government. The defendant is 
therefore liable to the Government, not having paid them to the 
injured members. 

Admiralty Commissioners v. S$. S. Amerika, (1917) A. C. 38, 
explained and distinguished. 


Mountrorp v, Lonpon County Councit, (1935) 2 K. B. 243. 

Local Government Act, 1929, S. 121, Sub-s. (1)—Employment 
of officer by a poorlaw authority—Transfer of officer to a county 
council—Effect of, on tenure of transferred officer—Right of 
county council to reduce salary or dismiss officer. 

The plaintiff WM was immediately before April 1, 1930, the 
‘ appointed day ’ under the Local Government Act, 1929, employed 
by a poorlaw authority LB at a salary of 41, a Week, with emolu- 
ments valued at 91. 10s. a year. On April 1, 1930, WM ceased to 
be employed by LB and became an officer of the defendant’s county 
council performing similar dutiesas with L.B. In 1933, the defen- 
dants council gave notice reducing the salary, etc., whereupon 
plaintiff WM brought the action for a declaration that “he was 
entitled to receive a salary or remuneration not-less than he would 
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have been legally receiving if the Local Government Act, 1929 had 
not been passed, and he had remained in the employment of L. B. 
in performance of similar duties”. It was found on the evidence 
that if W. M. had continued with L. B., his wages would have 
continued as before. 

Local Government Act, 1929, S. 121, sub-S. (1) provides :-— 
“Every transferred officer shall hold office by the same tenure 
and on the same conditions as immediately before the appointed 
day, and while performing similar duties shall, in respect thereof, 
receive not less salary or remuneration than the salary or 
remuneration to which he would have been entitled if this Act had 
not been passed”. 

Held, that S. 121 is a transferring section, and its object was. 
to take care that those officers who were transferred and taken 
over by a county council were transferred and taken over with all 
the incidents of the service, so that they were employed by the 
new authority on exactly the same terms as they had been by the 
original authority. If the original authority were entitled to dismiss 
an employee and to re-engage him, or some one else, on different 
terms, the new authority also has that power. In other words, the 
employee is put in no better’ position vis-a-vis the new authority 
than he was in vis-a-vis the original authority. 

Rowsell v. Metropolitan Board, 84 L. J. K. B. 1869, followed. 





Tuomas v. Sawkins, (1935) 2 K.B. 249. 

Police—Right of, to enter private hall where public meeting is 
held—A pprehension of breach of peace. 

A public meeting was convened by the appellant and another 
to protest against a Bill then before Parliament in a private hall 
which was hired for the meeting by the other convenor. The 
public were invited to attend the meeting free. A police seargent 
entered and sat in the hall, in spite of the protest of the conveners, 
The appellant then lodged a complaint and gave an undertaking 
that “no breaches of the peace will occur if the police are 
immediately withdrawn”. But the police would not leave. There 
was no criminal offence or breach of the peace committed there, 
It was found that the police-officers had reasonable grounds for 
believing that, if they were not present at the meeting, there would 
be seditious speeches.and other incitements to violence and breaches 
of the-peace would occur. 

Held, the police were not guilty of trespass. It is a good 
defence to an action of trespass to show that the act complained 
of was done by authority of law, or by leave and license. It is 
part of the preventive power and therefore, part of the preventive 
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duty of the police in cases where there are reasonable grounds of 
apprehension of breach of the peace, etc., to enter and remain on 
private premises. 





SQUARE v. SQUARE OTHERWISE BEWICKE (Cowan INTERVEN- 
ING), COWAN OTHERWISE YOUELL v. Cowan, (1935) P. 120. 

Estoppel—Bigamy—Plea of—If can be raised when the second 
husband admitted the invalidity of prior marriage before—Prior 
petition by a first husband for divorce—Plea by wife and second 
husband that first marriage invalid—Later petition by second 
husband for declaration of nullity of marriage—If second husband 
estopped. 


E. S. sought a decree of nullity of his marriage with B. on the 
ground that one C. to whom B. was lawfully married in 1912 was 
still living. B. pleaded that her marriage with E. S. was valid and 
that her marriage with C. was invalid and further pleaded that 
E.S. was estopped from alleging a marriage between her and C. by 
reason of the following facts:—(i) In 1920 C. filed a petition for 
divorce on the ground of B.’sadultery with E. S. Then B. and E. $. 
both denied that there was any lawful marriage between B. and C. 
(îi) Later B. with the consent and concurrence of E. S. took out 
a summons in Scotland against C. for a declaration that B was the 
wife of E. S. and that C. ought to be “ put to silence in respect of 
false and calumnious allegations by him that he was married to ” 
her (B.). These proceedings were compromised on terms that C. 
admitted that no marriage ever subsisted between him and B. and 
that both parties mutually undertook not to assert a marriage in 
future. Relying on these facts, C. married another in 1921. The 
-Court now found that C.’s marriage with B. was lawful, 


Held, that estoppel is not a cause of action. “ It is a rule of 
evidence which comes into operation if (a) a statement of the 
existence of a fact has been made by the defendant or an authorised 
agent of his to the plaintiff or some one on his behalf, (b) with 
the intention that the plaintiff should act upon the faith of the 
‘statement and (c) the plaintiff does act upon the faith of the 
statement”. Here E. S. never made this statement to B. He was 
never in a position to mislead her because in this matter her 
knowledge of facts was always greater than his. E.S. did not 
make the statement with the intention that B. should act upon the 
faith of the statement. B. was at the same time making the state- 
ment upon her own initiative for a common purpose. Further B. 
did not rely in the least upon what E. S. was saying in 1920, 
However difficult it may be to admire the conduct of E. S3 there 
is no case of an estoppel. 
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The general question if there could be an estoppel which could 
condition or decide matrimonial relations, as it affects or interferes 
with a question of status, left open. 





JOTTINGS AND CUTTINGS. 


Dominion Status.—An interesting discussion as to the meaning 
of “Dominion Status” has been going on ina series of letters 
which have receiyed prominence in the times. But, in fact, there 
appears to have been no doubt as to the meaning of the expression 
since it was defined in words which are attributed to the late Lord 
Balfour. The Dominions are those nations which, with Great 
Britain, form the British Commonwealth. All are “autonomous 
communities within the British Empire, equal in státus, in no way 
subordinate one to another... . though united by a common 
allegiance to the Crown.” The Colonial Laws Validity Act was 
one of the hindrances to an equality which had been more and 
more recognised in practice, until this Act was removed by the 
Statute of Westminster, 1931. The Dominions asserted their 
separate existence in a striking way by each signing on its own 
account the Treaty of Peace with Germany. But that was not a 
test of Dominion Status, for the Treaty was separately signed on 
behalf of India as well, and India has not yet attained the status. 
How and when it may be attained is a question partly of politics. 
and partly of speculation, on which we need not enter. Probably 
the actual test of Dominion Status is to be found in the Statute of 
Westminster, where “Dominion” is defined to mean Canada, 
Australia, New Zealand, the Irish Free State, and Newfoundland; 
though all these Dominions are not in exactly the same position, 
since all have not adopted that Statute in its entirety. But equality 
is the feature of the British Commonwealth of Nations, and this 
equality marks the greatest political experiment of modern times. 


—L. J., 1935, p. 143. 


Medical Examination Without Consent.—The right of a police 
surgeon to examine an accused man without his consent was 
challenged by counselat a Justices’ Court recently. It does not 
appear that any considered judicial opinion, binding upon a 
criminal tribunal at first instance, exists, although disapproval of 
the practice was said to have been expressed by Mr. Justice Swift 
at Assizes on the Northern, Circuit... The question is, of course, 
part of the larger 6né as to the pow ets ‘oft the police over the per- 
sons of those in custody, but not’ ‘yet ‘tried “and: convicted, and, 
therefore, i in the | eyes of the law,. -Stil te to be, regarded as- innocent 
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1933 by the Justiciary Appeal Court at Edinburgh, when the actual 
point for decision was whether the police had a right, by com- 
mon law, to take finger prints forcibly if they could obtain them 
in no other way. The majority judgment of that Court in favour 
of the police is obviously not conclusive on the present point, and, 
of course, it would not be binding south of the Tweed. One of the 
majority judges (Lord Sands) considered that, so far as the 
taking of finger prints was concerned, there was no question of 
the man being compelled to give evidence against himself. He 
went on to remark that “An Ephraimite who was compelled at the 
point of a Gileadite’s sword to pronounce the word Shibboleth 
might perhaps have complained that he was compelled to incri- 
minate himself. But not so the man whose finger prints were 
forcibly taken. He was entirely passive,and was not compelled to 
do anything by any exercise of his own will or control of his 
body.”—L, J., 1935, p. 143. 


A Technical Assault——In the absence of any details as to the 
nature of the examination objected to last week, it is difficult to 
offer an opinion upon its legality or otherwise.’ The case was “a 
motoring one”. The Police Order in such an instance (according 
to “Taylor’s Principles and Practice of Medical Jurisprudence,” 
9th Edn., p. 59), is that “The services of the divisional surgeon 
will be at once obtained to certify as to the prisoner’s condition, 
before the charge is entered, irrespective of whether the charge is 
or is not denied, in every case in which a person is charged with: 


(a) being drunk while in charge of a vehicle other than a 
motor vehicle, 

(b) driving, attempting to drive or being in charge of a 
motor vehicle while being under the influence of drink to such 
an extent as to be incapable of having proper control of the 
vehicle”. 

The legality of the examination made by a police surgeon 
called in under such circumstances would appear to depend entire- 
ly upon its nature, If it can be made without committing any 
technical assault upon the prisoner or compelling him to perform 
certain actions it might be held permissible. But if, on the other 
hand, it goes beyond a mere inspection, and, if, in the course of it, 
the prisoner is compelled to go through certain tests without his 
free consent, it would clearly be open to grave objections and 
might well be held an unwarrantable interference with the freedom 
of the subject. =E. T 1935, Be. 144: 
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O.K. wik the. Lords. -WE are é still far from t ‘the day when it 
Will be permissible” for the Taw reporter, in conveying to ‘his readers 
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the impression that an important judgment has been delivered, ito 
say that the Judge had “spilled a mouthful’. Yet it is now the 
fact that the House of Lords, following welt in the wake of the 
Oxford Dictionary, have now in reasoned judgments judicially 
recognised and “okayed” O.K. In the appeal of Dawson’s Bank, 
Ltd., against a decision of the Rangoon High Court in favour of a 
Japanese company, Lord Russell of Kollowen examined with 
interest the suggested derivation of the word; and whether it came 
from the “Orl Krect” of the white Americans or the Okeh of the 
Choctaw tribes, its meaning was plain. “The only conclusion, at 
„which, in their Lordships’ opinion, it was possible to arrive was 
that the letters ‘O.K? on the delivery orders and invoices meant 
substantially what the manager of the rice mill said that they 
meant, namely, that the details contained} on the documentsion 
which ‘O.K; appeared were correctly given”. 
One word of warning. Counsel must not suppose that ithe 
House of Lords case may be taken as a precedent for substituting 
“O.K,, my Lord,” for “if your Lordship pleases” when accepting 
a ruling of the Lord Chief Justice; nor are the Judges likely, to 
use it for time-saving purposes when endorsing some utterance of 
a member of the Bar.—L. J., 1935, p. 153. ; 
| 
Legal Sayings of the Week—Of recent dicta of Judges and 
lawyers, in or out of Court, is that of the Lord Chancellor, whefein 
he declared his ambition to be, “in these difficult days of change 
and experiment, that the law might be a rock upon which a man 
might set his feet and stand unshaken”. A daring and dangerous 
and original metaphor, perhaps, for the Law, which was hitherto 
been defamed as an animal, when not identified with the upstand- 
ing lady, blindfolded, with the scales. Unsuccessful litigants will 
be apt to shiver at the idea of the rock, suggesting, as it may, ideas 
of rough seas, bumps and wreckage, Apart from metaphor, 
however, the Lord Chancellor indicated that he was not in fayour 
of the Code. “In English law we rely on precedent and experi- 
ence rather than a rigid code”. Andhe hinted that there were 
questions which the civil servants or bureaucratic tribunals 
more fit to decide than the Courts of Law as at present cops 
tuted, 








Lord Hanworth, at the Mansion ote AN of the! city 
solicitors, observed that the business of the Courts Committee 
were not finding it very easy to solve the conundrums rectntly 
presented to them; particularly what was tobe done with the 
Statute of Frauds. - Avory, J., stated:in Court that -he. would not 
hear any frivolous“talk about thé-British'Entpire; ‘while Sir 
Stafford Cripps, in the House-of-Commons, was understood to 
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say. that in his view there was no longer among politicians any 
desire to make judicial appointments ona political basis. He could 
not say, of course, that a capable lawyer could not be a good judge 
because he had been a Member of Pariiament. There are the law 
officers and a number of occupants of the woolsack. If ever Sir 
Stafford Cripps would be a Judge his membership of the House of 
Commons should not disqualify him.—L.J., 1935, p. 154. 


- Imprisonment for Debt—Prominent among the social changes. 
during the reign of the present King on which the country can 
legitimately congratulate itself is the reduction in the prison popu-. 
lation to something like one half, a change to which several factors 
have contributed, not least among them the decline of drunkenness 
and the more extended use of probation. Let us turn to a more special 
consideration, imprisonment in default of payment of fines. For 
the years 1909-1913—before the Criminal Justice Act of 1914, pro- 
vided for time to be given to pay—there was an average of 83,187 
such imprisonments a year, a figure which in the latest avalehe 
statistics has been reduced to 11,615, of which 615 were of persons 
under twenty-one. Time to pay was given in 45 per cent. of the 
cases. But what of the non-ctiminal population so-called, for. it 
may legitimately be urged that the imposition of a fine argues the 
commission of an offence, however venial some of them may be? 
Committals by- civil process in-1933 still accounted for nearly one 
‘quarter of the receptions of men—22 per cent. to be precise. It is 
to the credit-of county courts that the persons committed to prison 
by them have since 1913-been reduced by close on 40 per cent. 
Nearly 600 more persons were, on the other hand, committed by 
justices for non-payment of rates in 1933 than twenty years earlier, 
though the-figure, of course, varied slightly in the interim, Com- 
mittals for failure to comply with maintenance and affiliation 
orders are admittedly in a somewhat different category, because 
causes other than poverty enter in a greater degree; but, even so, 
1500 more persons roughly were committed to prison on this ground 
than in 1913. With regard to imprisonment by courts of summary 
jurisdiction a committee reported with eminently practical and 
constructive, as well as humane, suggestions nine months ago. 
Would it not be fitting that in the Silver Jubilee year of aking who 
was throughout shown a large-hearted interest in social causes of 
all kinds, the Legislature should take steps to make these recom- 
mendations law? -Nọr can pressure of business in any county court 
excuse it from devoting the’ utmost-care to those delicate and. . 
responsible = “duties | involving -.the freedom’ or- ‘incarceration >of 
unfortunate human bdingsS—B-T., 11935, bs 3320: Wiass amy rip eg 
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Truncheons and Staffs—As illustrating the versatility and 
literary skill of Jonathan Swift someone said that “it was well 
known the Dean could write finely upon a broomstick”. It might 
seem an unlikely topic on which to discourse, but even on it the 
claim was made that he could invest it with charm and art. 
Truncheons and staffs may equally appear an unappetising subject 
upon which to write, yet ina recent book Mr. E, F. Clark has shown 
how to treat these as to make them a source of attraction to all 
who love to dwell upon the past and its various emblems of autho- 
rity. From a very early date we have been accustomed in the law 
to the use, either ceremonially or actively, of staffs or truncheons, 
the latter name being specifically applied to the baton with which 
the police are armed and which they may on emergencies have to 
apply. Ceremonially, we are also familiar with the short staff 
carried in front of the Lord Chancellor on certain occasions, as, 
for example, at the opening of the courts at the commencement of 
the Michaelmas Sittings. Then there is the want of office carried 
at court functions to denote the particular office of him who bears 
itin procession, There is also the baton presented by the Sovereign 
to each field-marshal as his symbol of authority, and which it used 
to be said each French soldier carried potentially in his knapsack. 
—L.T., 1935, p. 12. 


Its Symbolism in Scotland.—North of the Tweed, in the past 
at any rate, even more play seems to have been made with rods or 
wands of office in connection with legal proceedings than with us, 
Of the messengers-at-arms, as the officers charged with the duty 
of executing the orders and warrants of the court of session are 
called, we read in Stair’s Institutions of the Law of Scotland that 
they all should have a blazon and a rod or wand. “The blazon”, 
says Stair, “is a piece of brass or silver, having the impression of 
the King’s arms upon it, which is fixed upon the messenger’s 
breast, so as the impression may be seen...... The rod or wand 
hath a particular shape and impression.... The use thereof is 
to evidence his authority and warrant to execute caption and other 
executorials ; for in the execution of his captions, the party ought 
to touch the party to be taken with that rod and then read to him 
the letters of caption’. Forcibly to prevent such officers from 
carrying out their duty in executing warrants is technically known 
as “deforcement” and is, as may be supposed, a grave offence.— 


L. T., 1935, p. 12. NEE 


ua a o oom e e oe a 


"o aSir: Waltéer'Scottsand Scots-Law.—Attentive readers of the 

Waverley hovéls cannot‘fail to be struck by the skilful use Scott 

makes /of ‘many ofttHe-quaint features of the law of his countty, 
R 


138 . THE MADRAS LAW JOURNAL. [VoL. 


and his ability to invest them with many a humorous touch. This 
subject of the messenger-at-arms and his rod or wand of office did 
not escape his notice or its possibilities of offering matter for 
amusing illustration. In the Antiquary, it will be remembered, the 
affairs of Sir Arthur Wardour have reached a critical stage; he is 
heavily in debt; his creditors are pressing him, and in fact a 
messenger-at-arms arrives and is proceeding to execute his war- 
rant, whereupon the impetuous Captain Macintyre seeks forcibly to 
prevent him. Upon this the officer “grasped with one hand the 
greasy bludgeon which was to enforce his authority, and with the 
other produced his short official baton, tipped with silver, and 
having a movable ring upon it. “Captain Macintyre, sir, I have no 
quarrel with you, but if you interrupt me in my duty, I will break 
the wand of peace, and declare myself deforced’”. Totally ignorant 
of the words of judicial action, the captain, still in a rage, says, 
“Who the devil cares whether you declare yourself divorced or 
married? and as to breaking your wand or breaking the peace, or 
whatever you call it, all I know is that I will break your bones 
if you prevent the lad from harnessing the horses to obey his mis- 
tress’s orders”. To this outburst the officer makes reply: “I take 
all who stand here to witness that I showed my blazon and 
explained my character. He that will to Cupar maun to Cupar”, 
and he slid his enigmatical ring from one end of the baton to the 
other, being the appropriate symbol of his having been forcibly 
interrupted in the discharge of his duty, Happily for the captain, 
a deus ex machina was at hand in the person of his uncle, 
Monkbarns, who made his peace with the offended officer —L.T., 
1935, p. 12. 





The Married Women’s Bill—During the discussion of the 
Law Reform (Miscellaneous Provisions) Bill Lord Hanworth 
drew attention to the inconvenience of having a series of statutes 
making amendments of the law on different subjects and all bear- 
ing the same title; and his parentage of the Bill being revealed, 
the Lord Chancellor said to him, in effect, “Name this Bill’; 
whereupon Lord Hanworth named it the Law Reform (Married 
Women and Tortfeasors) Bill, and by that name it was sent to the 
House of Commons and receiveda Second Reading on Monday. 
Some drafting amendments were made in the House of Lords, but 
substantially the Bill remains, at present, unchanged. It alters the 
basis of a married woman’s liability in contract, making it per- 
sonal, quite apart from her husband, and not dependent on the 
possession of separate property. This means that the form of 
judgment in Scott v, Morley will be obsolete; that she will be 
subject generally to the Bankruptcy Law and not only.as‘a trader; 
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and that her husband will not be liable for her torts; and the res- 
traint on anticipation is to go. Moreover, the Bill enables one 
tortfeasor to obtain contribution from another. But, while the 
question of the name of the Bill has been dealt with, we have not 
noticed that attention has been given to the necessity for consoli- 
dating the Married Women’s Property Acts as now amended 
before the Bill comes into operation. As we pointed out when the 
Bill was introduced, it would be an absurdity for the provisions of 
the Bill on this subject to come into force as they stand. The Law 
Revision Committee has made a good start with its very useful 
work, but the question of how to incorporate the amendments in 
the general law should be taken into consideration.—L.J., 1935, 
$. 19, 





Mr. Justice Lusxmoore’s Statement as to Committal—- 
Mr. Justice Luxmoore has made in Court an important and useful 
statement as to the practice of the Court in respect of imprison- 
ment under S. 5 of the Debtors Act, 1869. We shall have an 
opportunity of giving fuller consideration to the statement 
hereafter. It deals, of course, only with the practice under the 
existing law. By S.4 of the Act “no person shall be arrested or 
imprisoned for making default in payment of a sum of money”. 
This is “subject to the exceptions hereinafter mentioned”, and 
these include default by a trustee, and default in payment of sums 
recoverable summarily before justices. The latter exception is of 
extensive operation, and raises consideration of another kind. But 
S. 4 lays down the broad principle that imprisonment for debt is 
abolished. Then under S. 5, which furnished the basis of 
Mr. Justice Luxmoore’s statement, there is power to commit to 
prison for default in payment of a debt. This is qualified by the 
provision as to proof of means, and it is possible to say that the 
committal is not imprisonment for debt, but for failing to use 
available means in payment of debt. Whether or no the Act 
thus brings back imprisonment for debt in another guise depends 
mainly on the practical view taken by the Court—whether the High 
Court or the County Court—as to proof of means, and it is in this 
respect that Mr. Justice Luxmoore’s statement is valuable. 
Section 5, he points out, does not aim at punishing poverty, or at 
punishing a man for incurring liabilities recklessly or improvidently, 

‘and it ought, of course, not to be used for that purpose. But 
whether the section itself is a satisfactory way of dealing with the 
matter is another question, and in any case the nature of the credit 
Should -be considered. . Credit, given for necessaries deserves to 
be: protected.., „It may, be ‘doubtfial whether any other credit should 
haye, the advantages of the section, ak Mie 1935, p.19.. 
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Duty of Prosecution to Call Witnesses: —A somewhat impor- 
tant point of practice arose in the course of the hearing by the 
Court of Criminal Appeal of Rex v. Herniman and Rickards on 
July 9 and 10. At the trial of this case before the Commissioner 
Judge Dodson at the Central Criminal Court the prosecution put a 
person into the witness box and stated that it was not proposed to 
ask him any questions as he had retracted a statement which he 
had previously made to the police. The witness was then (in spite 
of objection by counsel for the defence) questioned as to whether 
he had not made this statement and was then left for cross- 
examination. It was stated on appeal that the course adopted was 
a usual practice as the Central Criminal Court, the procedure 
being that witnesses, whose names were endorsed on the indict- 
ment, upon whom the prosecution did not propose to rely were 
offered to the defence, and that if the defence wished to ask any 
question of such a witness, the prosecution put the witness into 
the box and explained to the trial Judge reason why they no 
longer relied upon the witness. The Court of Criminal Appeal 
stated that this procedure was improper and unfair to the accused as 
discrediting the witness in advance; the proper course was that if 
the prosecution did not wish to use a witness, he should be retained 
so as to be available to be called by the defence, and then, if 
necessary, cross-examined by the prosecution. The matter is not 
free from authority as rulings to this effect were given many years 
ago by two eminent judges: by Alderson, B., in Reg v. Woodhead 
(1847, 2 C. and K. 520); and by Parke, B., in Reg v. Cassidy 
(1858, 1 F. & F. 79). This rule seems to us to be fairer and more 
rational than to require the prosecution to call a witness whom 
they do not want and who (in the course of its being explained 
why he is being called) is likely to be discredited in the eyes of the 
jury before they have been able to form from his demeanour any 
opinion as to his credibility —L.J., 1935, p. 54. 





Divorce in camera,—The President made a judicial declara- 
tion in the Divorce Division this week upon the effect of a recent 
enactment as to the hearing of divorce suits in camera. The new 
Supreme Court of Judicature (Amendment) Act adds an impor- 
tant little section after S. 198 of the 1925 Act. It prescribes that 
in suits for nullity evidence on sexual capacity shall be heard in _ 
camera unless the Judge thinks that it should be given in open 
Court. This, we must now note, means that the gentlemen whe 
record cases for the various Law Reparts must. Jeave the ;Cour t 
when such evidence is to be ‘given: just | lilge t the reporters | fór inetd Tay, 
Press. We do, not regret i the decision, aad? ` canthot'§ see e that the 
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yearned President could have” given’ any other AS Othe ame Whe 
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such evidence is given, he suggested that, at all events in undefen- 
ded cases, counsel should so arrange their matter as to avoid 
frequent closing and re-opening of the Court. The alleged object 
was to minimise inconvenience to the public. We care little for the 
convenience of that part of the public which attends these trials 
from motives which we will describe as curiosity. The more 
inconvenient their visits are made for them the better we shall be 
pleased.—L.J., 1935, p. 54. 





The League and World Order-—It is said that the present 
relations between Italy and Abyssinia are likely to put the League 
of Nations to a severe test. It may be so, but institutions not 
infrequently undergo severe tests and survive. The League is only 
16 years old, and there are influences in its favour which should 
prove decisive; not least that all responsible British statesmen 
regard its maintenance as the foundation of British foreign policy. 
The League was founded in order to prevent the recurrence of 
any war such as that of 1914—1918, and those who founded it 
intended that it should function. The Covenant provided for the 
establishment of a Court of International Justice. That was 
Art. 14, and the Court has been a conspicuous success. The 
Covenant provided for the reference of disputes to the Council, 
and for the enforcement of the Report of the Council by sanctions 
of a military nature and sanctions in less drastic form, These pro- 
visions are in Arts. 15 and 16. And there is the alternative method 
of Art. 19, under which the Assembly may from time to time 
advise the reconsideration of treaties which have become inappli- 
cable, “and the consideration of international conditions whose 
continuance might endanger the peace of the word”. Special 
attention will no doubt be given to these Articles at the Special 
League Council Meeting which has been summoned to deal with 
the present situation. But in aid of the Covenant is the Kellogg 
Pact, and any State which goes to war for its own national ends is 
now an offender against the public order of the world. And apart 
from material sanctions, which may or may not be prudent and 
practical, it has to reckon with the public condemnation that 
attends upon breach of faith —L.J., 1935, p. 71. 


Fines and Imprisonment—The Money Payments (Justices 
Procedure) Bill is having an easy passage through Parliament. It 
has gone through the House of Lords without amendment, and 
was read a Second Time in the House of Commons on Friday of 
last week on the motion of the Home Secretary; Sir John Simon. 
The title is not exactly informative; but actually the Bill is 
desinged to require magistrates to think before they pass a seat- 
ence of imprisonment in default in payment of a fine. As the law 
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stands, a warrant for imprisonment follows automatically in such 
acase. Now, imprisonment for non-payment of a judgment debt, 
unsatisfactory as the system is, at least is. supposed to be founded 
on proof of means, and the Chancery Judges have recently 
emphasised this in their statement of the procedure. But hither- 
to there has been no corresponding requirement in the case of non- 
payment of fines, of. moneys due under wife maintenance and 
affiliation orders, or of rates; and the object of the present Bill is 
to give effect to the main recommendation of last year’s Depart- 
mental Committee, of which Sir John Fischer Wiliams, K. C., 
was chairman. Sentences of impisonment should not be pro- 
nounced in the alternative on the imposing of a fine, but only after 
default has occurred and ithe defendant has been brought 
personally before the court to explain his default; with corre- 
sponding povisions in the case of maintenance and affiliation orders 
and rates, It is probably too late now to change the title of the Bill, 
but it should not have been beyond the ingenuity of the draftsman 
to discover a title expressive of its object.—L. J., 1935, p. 71. 


Trial of a Tin of Peas—“A tin of peas is on its trial”; but, 
having been destroyed contemporaneously with the consumption of 
its contents, it could not be produced or examined. Thus, in 
effect, leading counsel for the defendants in Cattermole v. Marks 
and Spencer, Ltd. (July 24,25). Mrs. Cattermole helped herself 
to the defendants’ peas; her husband, not believing in tinned food, 
refrained; the lady, never having been ill for ten years, fell sick, 
contracted dermatitis and suffered great agony. She sued for 
damages for breach of warranty and for negligence; the defence 
was a denial. Doctors were called on both sides. On the one side 
the doctor had, at the outset, been satisfied that it was a case of 
food poisoning and had fastened upon the tinned peas to the 
exclusion of the chicken, the cream and the plums. On the other 
side it was said that the usual symptoms of blood poisoning were 
absent; no swab had been taken; there was no proof that the peas 
caused the poisoning; a hairwash was suggested as the cause; the 
peas were canned by a very reputable firm in Stratford-on-Avon, 
after being passed through many a -process and several examina- 
tions. Moreover, one would have expected 600 other tins to be 
likewise contaminated, if contaminated in fact were this one; this 
was the first case of its kind.—L. J., 1935, p. 72. 

Not Guiliy—The learned Judge (Lewis, J.) sitting without a 
jury, delivered a careful judgment. He was satisfied that 
Mrs. Cattermole had bought a tin of peas and became ill after 
eating them. (But post hoc propter hoc does not apply.) She 
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had not been ill before, and her husband who did not ‘eat of the 
peas did not become ill. But the plaintiff had to prove not merely 

that she became ill after eating the peas, but that she was poisoned 
Í by the peas. They may simply have disagreed with her; the pro- 
verb of “one man’s food, another man’s poison” had lost none of 
its relevance. Or it may be that her condition was not caused by 
food at all. The learned Judge was considerably impressed by the 
argument of the tin on its trial, although the doctor who treated 
the lady (quite naturally) was not concerned with prospective 
litigation, but rather with curing the patient; nevertheless, the 
fact remained that the tin had gone! Finally, the evidence as to the 
manufacture of the tins, the expert advice, supervision and care 
was conclusive. The argument that where nature’s process had 
been arrested—-in the preservation of food which would otherwise 
have perished-—suspicion must be aroused did not find favour. A 
microbe may, conceivably, have entered into this tin; but it was 
highly improbable that it would not have entered the peas in other 
tins if the fault came from the peas and not from the tin, - 
Altogether, the onus upon a plaintiff who complains of food 
poisoning is a very substantial une if he can produce no evidence 
of negligence in the manufacture. Accordingly, the tin of peas 
was acquitted. “Negligence must be both averred and proved”, 
said Lord Macmillan in that great case where the snail in the 
bottle was found guilty: Donoghue v. Stevenson, 1932, A.C. 562, 
(622). —L. J., 1935, p. 72. 





Now for an Increase—The judicial wage is still, it may be 
said, comparatively high—the English Judges are better paid than 
any of their continental brethren—there are good grounds for in- 
creasing the figure so that it might correspond more nearly to its 
value of a century ago. The five thousand pounds of to-day is 
not in spending power worth more than two thousand in the reigns 
of George III, George IV, William IV or early Victoria, In the 
early days of the nineteenth century the salary of a High Court 
Judge was roughly equivalent to the earnings of a leading advocate, 
It is no longer so. 

During the reign of George III the salaries of the “puisne’’ 
Judges and Barons were gradually raised from 2,600/. to 4,0007., 
the latter figure fixed by statute in 1809. The reason given for 
increasing the’ salaries in that year was the high cost of living 
consequent on the Napoleonic Wars. The Great War of 1914-18 
increased the cost of living, but not the salary of the High Court 
Judge. County Court Judges and magistrates received a cost-of- 
living bonus, but never a penny for the puisne. And there was no 
corresponding immunity for increased taxation. On the contrary, 
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there was increased income-tax and there was also super tax.—L. 
J., 1935, p. 79. 

Why They Accept--A.D, 1825 was a golden year for the High 
Court Judges. Then it was that the 6 Geo. IV, c. 82, raised the 
4,000]. of 1809 to 5,5007. This was the high-water mark; but the 
salaries remained at that high level for seven years only. In 1832 
the 5,5002. was reduced to 5,000/. and there, subject to taxes, cuts 
and other misfortunes, it has remained ever since. f 

May not the Judges now say that if there were good reasons 
for raising the judicial salaries from 3,0007. to 4,0007. in 1809, there 
are even better reasons now for changing the 5,000/. to 6,0007. ? 


Yet leading advocates still take judgeships, and not more than 
half-a-d>zen in modern times have refused the offer of the Lord 
Chancellor. It may be that as they grow older the labours of the 
Bar become more irksome. Maybe they have earned and saved 
enough. “A cold in the head”, said one observer, “may cost a 
big leader 1,000/.; whereas a Judge, if smitten with influenza, 
stays at home and recovers at the expense of a grateful country.” 
And there is always the dignity and the security and the pension 
after 15 years’ service, of 3,5007. Also the age limitis the sky. 
May we add that there are very few Judges to-day who at the 
time of their appointment were not earning a steady 5,000/. a year 
atthe Bar?_L. J., 1935, p. 79. ~ 


They Died in Action—While many Judges, like Avory, J., 
have died “in harness”, very few indeed have died whilst actually 
sitting in the judgment seat. Wightman, J., came near to dying on 
the Bench; he passed away at the age of 80 while conducting the 
business of the Assizes at York in December, 1863, but the death 
occurred in the Judge’s lodgings in that Cathedral city. He had 
sat in Court the day before, apparently in the best of health, and 
had disposed of a long criminal case. He had been a Judge for 22 
years, his appointment following a period of 12 years’ service as 
Attorney-General’s “Devil”. . 

The two who died onthe Bench were Sir William Henry 
Watson, Baron of the Exchequer, and Sir Thomas Noon Talfourd, 
Justice of the Common Pleas. Watson had asa youth of fifteen, 
held a commission in the 1st Royal Dragoons, Exchanging into 
the 6th Dragoons, he had fought in the Peninsula and at Waterloo, 
and entered Paris with the Allies. At the age of 20 he hung up 
the sword, took up the law, and became a special pleader. Sixteen 
years later he was called to the Bar.. He took silk in 1843, and in 
1856 succeeded Platt, B. He had just concluded his charge to the 
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grand jury at Welshpool on March 12, 1860, Vhen he was struck 
down by apoplexy.—L. J., 1935, p. hae oie 

A Friend of Dickens.—Six years eee. on March 13, 1854; 
the same fate overtook Talfourd, J., at Stratford Assizes, when he 
_ fell dead while addressing the grand jury. Four years earlier he 
_ succeeded Coltman, J., on the Bench. Created a Serjeant before he 
_ was forty, he was that Serjeant Talfourd who was also a success- 

ful playwright, and celebrated his admission to the Order of the 
Coif by staging the tragedy of “Ion”. 

The play was far more successful than its successors, “The 
Athenian Captive” and‘‘The Massacre of Glencoe”, neither of 
which caught the fancy of the ‘playgoing public.. “Vacation 
Rambles” and “A Life of Charles Lamb” were amongst his 
published works, His services to literary men in connection with 
the law of copyright are well known; and in one place his name is 
for ever enshrined—the dedication page of “Pickwick”, whose 
author held him in high regard. Lord Darling made the death-of 
Talfourd, J., the subject of one of his best poems.—L. Js 1935, 
p. 79. 

German Criminal Justice —‘To make the punishment fit the 
crime” is a well-known maxim of comic opera, but it is singular to 
find it put forward seriously as the basis of the new Criminal 
Justice of Germany, with the improvement that the crime has first 
to be invented. For that was really the argument of Dr. Gurtner, 
the Reich Minister of Justice, in his speech at the opening of the 
International Penal and Penitentiary Congress at Berlin on. 
Monday. A German judge is no longer bound to find a law to 
justify the sentence he pronounces. In the days before the War 
Germany was looked upon as a country a little too much overrun 
with “Verboten”, It may be that this watchword of order has 
been transferred to our side of the North Sea, and that we suffer 
somewhat from intrusion of the State upon our freedom. But in 
Germany they have done better, There is no longer the warning 
“Verboten”, or at least that is not the only or the important warn- 
ing. For we suppose there are still some things in Germany which 
are expressly forbidden. But more important is it to remember 
that no individual can have an opinion or a will of his own 
separate from the national will,.and if he has, it is a crime. 
“National Socialism,” says Dr. Gurtner, “has presented the German 
nation with a uniform view of life dominating the whole nation. 
Upon this the judge can draw, and it will provide him. with the 
basis upon which he can recognise and understand the guiding 
ideas of the legislation” ; and, we gather, when occasion arises, 

S 
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supplement it out of his own idea of what the national will 
demands. The available reports of the Conference are not suffi- 
ciently full for us to say how this new conception of the functions 
of the judge was received by the delegates to the Conference, but 
we should be surprised if they gave it any encouragement. 
English criminal jurisprudence may not be perfect, but we may say 
that it shines with a steady beacon light among the criminal | 
systems of the world, and it is the entire opposite of the new- 
found system which Dr. Gurtner explains.—L. J., 1935, p. 113. 





Sanctions.—The controversy over “sanctions” continues 
unabated. It looks as though no aspect, political, religious, or 
legal, would be left unexplored. Lord Cecil, who is one of those 
who, as a consistent advocate of the policy of the Covenant, is best 
entitled to speak, urges again in a letter to Wednesday’s Times 
that sanctions should be applied, though only sanctions of an 
appropriate kind, and only collectively. Of course these qualifica- 
tions leave it very questionable whether sanctions can be applied 
at all; other than the sanction which, as we have before pointed 
out, is at the basis of all enforcement of law, the general reproba- 
tion of criminal conduct; and there is no doubt that any recourse 
to war in violation of well-known international obligations is 
criminal. But it is not only in international law that the enforce- 
ment of sanctions may be, to say the least, imprudent. In a paper 
on the subject which Prof. Brierley read before the Grotins Society 
in 1931, printed in the Society’s Transactions, 1932, he referred to 
an interesting dictum of Lord Justice Maugham’s (then Maugham, 
J.) in Notley v. Bishop of Birmingham (47 T.L.R. 257), where it 
was a question of enforcing the law with no prospect of arriving 
at the desired result. It was better, said the learned judge, to 
discharge the order which had been made, “than to attempt to 
enforce it by process in the nature of contempt, a course which 
would lead to a very unsatisfactory state of things”. It is possible 
that what would be unsatisfactory as regards a Bishop would be 
infinitely more unsatisfactory as regards a Dictator, one of the 
products of the World War which brought untold misery.—L. J., 
1935, p. 127. 





The Attendance of Counsel.—At the Special General Meeting 
of the Law Society held last January, a resolution was passed 
urging the Council “to consider the serious prejudice to litigants 
and solicitors in cases where counsel, duly briefed for trial of an 
action, is prevented from fulfilling his engagement owing to his 
appearance in another Court and to make such representations as 
will lead to the appropriate remedy”. This resolution was com- 
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municated to the General Council of the Bar, and their reply, 
- which was received by the Council of the Law Society early in 
July, is printed in the August number of the Law Society’s 
Gazette. From the concluding sentence of the reply, it would 
seem that, in the opinion of the Bar Council, the appropriate 
remedy lies, not in amending the usages of counsel, but in 
appointing more judges: “The Council desires to add that it will 
be impossible for this inconvenience to be entirely obviated until 
the Bench is sufficiently strengthened to enable cases to be heard on 
fixed dates”. If that was all the Bar Council have to say the reply 
would be futile. There is little prospect, we imagine, of any 
further increase of the judges, nor is it to be expected that the 
inconvenience can be entirely obviated. But, as we have said, this 
is only a final word in the reply, and the body of the reply does 
attempt to lay down a rule which the Council think ought to be 
observed and which, if necessary, they will enforce—L.J., 1935, 
p. 127. 





The Bar Councils Reply-—The Bar Council base their reply 
upon the inevitable uncertainty as to the time when a case will be 
heard, and they say: “Briefs are as a rule delivered and accepted 
on the understanding that it is possible that counsel may be pre- 
vented from attending to the case”. Everything is possible in this 
very uncertain world: especially in the world of litigation, But the 
reply looks more like an excuse for the present mode in which 
busy counsel carry on their practice, than an appreciation of what 
clients really expect. However, the Bar Council consider that a 
check should be put on the too ready acceptance of briefs, and 
they say that “in order to cause as little inconvenience to the 
clients as possible, a brief-should be returned as soon as the 
barrister finds that there is a serious probability that he may not 
be able to attend to it”. It may be presumed that this is the rule 
which counsel in general adopt, though it may in particular cases 
be difficult to say when the rule ought to be acted on, At any rate, 
“should it be brought to the notice of the Council that there has 
been a failure properly to consider the interests of the clients, the 
Council will take up the matter with the barrister concerned”, 
Practically we doubt if much will come of this correspondence. To 
a large extent clients have the remedy in their own hands, and it is 
quite possible to select competent counsel who can be relied on to 
attend to the case without this veiled threat of coercion by the Bar 
Council.—L.J., 1935, p. 128, 





Severity of Sentence-—Severity of sentence is always a 
debatable matter. At its recent vacation sitting the Court of 
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.Crimirial Appeal had to consider more than one problem in that 
difficult part of criminal law. In one case, a convicted black 
mailer sought leave to appeal, and we gather from the lay report 
that his appeal, if allowed, would have been against sentence only. 
He was a first offender, and received a sentence of eighteen months’ 
hard labour. The Court refused leave to appeal, and declared that 
no consideration or leniency should be shown to these offenders, 
even if they had no previous convictions, With this declaration 
all good citizens and all lawyers will heartily agree. Such men _ 
deserve no mercy, On the other hand, the Court thought that a 
sentence of five years’ penal servitude passed tipon an old man of 
84 for being concerned with others in purse-snatching was 
excessive. We cannot say. that the sentence was absolutely in 
excess of the powers of the Court. The provisions of the Larceny 
Act, so carefully summarised in “Halsbury” (2nd: Edn., Vol. ix, 
p: 495, et seg.) seem to-allow it. The Court below was apparently 
prompted by a desire to confine this offender for the rest, of his 
life, not to punish him for what, in-this case, he had done. It 
was a “public welfare” sentence, as many sentences are; but we 
again respectfully agree that, lawful or not, it erred on the side of 
severity —L.J., 1935, p.128. 


Lord Cecil on Sanctions-We referred last week to the 
qualifications. which appeared to be implied in Lord Cecil’s 
advocacy for the application of “sanctions” to restrain Italy’s 
threatened, violation of the Covenant, namely, that sanctions must 
be of an appropriate kind and only collective. The Sanctions of 
the League are defined by Art. XVI of the Covenant. They are 
“the severance of all trade or financial relations, the prohibition of 
all: intercourse between their nationals and the nationals of the 
Covenant+breaking State”. In an article in last week’s Spectator, 
Lord Cecil points out that the first step in applying this Article is 
that “the Covenant-breaking State is to be subjected to the severest 
political and economic pressure,” and he explains in detail the re- 
solutions as to applying this Article which were adopted by the 
second Assembly of the League in 1921 on the recommendation of 
two Committees. “Except for the vote of Persia they were passed 
unanimously. Our country was represented by the late Lord 
Balfour, Mr. Fisher (the then Minister of Education), and others, 
France and Italy both voted for the resolution”. Lord Cecil says 
that according to the resolution the action to be taken was collec- 
tive and not unilateral: “The whole idea of Art. XVI is collective 
action by an overwhelming force’. The article endorses the 

_ meaning we attributed:to Lord Cecil. The appropriate sanctions 
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. capital of the Covenant-breaking. State of the heads of diplomatic 
missions. “It would”, he says, “be a very imposing demonstration 
if the heads of the missions of some sixty States.were all to.be 
withdrawn at one time’. Economic sanctions are to avoid “as 
long as possible the cutting off of the food supplies to the civil 
population”. This seems effective enough provided the sixty States 
came in.—L.J., 1935, p. 141, 

Unanimity at Geneva.—As we said last week, the question of 
sanctions in support of the Covenant remains in abeyance, but the 
probability that it will emerge as a practical question has been 
diminished, though by no means destroyed, by the unanimity of the 
opposition to Italy’s threatened aggression which has been shown in 
the Assembly of the League at Geneva. This has been most 
notably shown in the speeches delivered to the Assembly by 
Sir Samuel Hoare, the Foreign Secretary, on Wednesday, the 11th 
instant, and by M. Laval, the French Premier, on the 13th. Sir 
Samuel Hoare affirmed once against the adhesion of Great Britain 
to the principles of the League and to the collective action upon 
which the peace of the world is in future to be based: “His 
Majesty’s Government and the British people maintain their 
support of the League and its ideals as the most effective way of 
ensuring peace’. And he proceeded to explain that collective 
security meant much more than sanctions: “It means not merely 
Art. XVI, but the whole Covenant. It assumes a scrupulous 
respect for all Treaty obligations”. In other words, the Covenant is 
designed to substitute the willing co-operation of civilised States 
for. the barbarous and anarchic rule of force, the contradiction of 
civilisation. And in this strain.spoke M. Laval: “We place our 
hope iri the co-operation of all nations with a view to realising our 
ideal of peace”. Among other States represented in the Assembly 
there was no dissentient voice. Such unanimity in condemnation 
of Italy’s threatened breach of the Covenant should keep sanctions 
in abeyance.—-L.J., 1935, p. 169. 


Time of the Essence.—The insistence at law that, on the sale 
of land, time is always of the essence of the contract, and the 
refusal of equity to allow this unless the parties have expressly so 
stipulated, or the nature of the property requires, is one of the 
best known variations between law and equity. But, of course, 
since the Judicature Acts the equitable rule has prevailed, and so 
in the Common Law Courts, too, it has been necessary to ascertain 
whether time is really of the essence or not. The latest decision 
on the subject is Harold Wood Brick Co. v. Ferris (1935, 2 K. B. 
196),.where the Court of Appeal, affirming Swift, J., held that the 
time fixed for completion was of the essence, and, the purchaser, 
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not having completed at the fixed time, there was a breach of the . 
contract and the vendor was entitled to damages. Since he had 
given notice to rescind, so that the contract was gone, it is not 
clear how damages could be given for breach of it, but this point 
` does not seem to have been discussed. And as to time being of the 
essence, this apparently followed from the nature of the property, 
a brickfield with the working machinery. The decision of 
Maugham, J., in Lock v. Bell (1931, 1 Ch. 35; 100 L.J. Ch. 22), on 
the analogous case of a licensed house, was not, so far as the report 
shows, referred to. The decision was really based on the circum- 
stance that the contract mentioned alternative dates for completion, 
and said that if not completed on the first date the purchase 
should “in any event actually be completed not later than” the 
second date. It was held that these last words were equivalent to 
saying that the time for completion was to be of the essence of 
the contract. This is not altogether convincing, and probably it 
would have been better to decide the case on the ground of the 
nature of the property.—L.J., 1935, p. 169. 


Income and Capital—_When a company issues income bonds— 
that is, borrows money which is to be repayable with a bonus only 
out of profits—the repayment in this way of the money diminishes 
the fund available for dividends, and so affects the pockets of the 
shareholders, but it does not affect the capital of the company. 
Accordingly, in Famatina Development Corporation v. Bury (1910, 
A. C. 439; 79 L.J. Ch. 597), the House of Lords held, in a judg- 
ment delivered by Lord Macnaghten with which the other Lords 
concurred, that the company could not satisfy the bonus, for which 
no income was available, by the issue of fully-paid shares, The 
payment of the principal was not in question; this had already 
been converted into mortgage debentures under the conditions of 
the bonds. Lord Macnaghten pointed out that, while the share- 
holders benefited individually by the better chance of a dividend, 
the company as a company got nothing, and so the shares were 
issued without consideration. But in Investment Trust Corporation 
v. Singapore Traction Co. (1935, Ch. 615) the Court of Appeal, 
reversing Eve, J., have declined to treat Lord Macnaghten’s judg- 
ment as laying down a general principle that a company cannot 
get rid of a charge on income by making a capital payment. In 
that case the manager of the defendant company—the manager 
being itself a company—was entitled to receive half the net profits 
and the company proposed to terminate the management, and so 
regain the half profits, on payment of 100,000/. The Court of 
Appeal distinguished the Famatina case on the ground that the 
termination of the management secured substantial benefits for 
the defendant company, and instances were suggested, such as the 
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purchase by a company of the freehold of leasehold premises 
which it occupies, where the direct result of a capital outlay is to 
relieve revenue, In fact the House of Lords decision was put on 
one side as depending on its special circumstances and the Court 
of Appeal saw no reason to forbid what was considered to be a 
fair and businesslike arrangement for the sake of an apparent 
legal conformity, —L.J., 1935, p. 169. 

The Duty to Stop.—A case was reported in a newspaper last 
week in which a local alderman was fined for failing to stop his 
car after an accident on the road. The defendant was alleged to 
have knocked down a child, and though he denied that he was 
aware of having knocked him down, the Court accepted the police 
evidence to the contrary. The duty to stop arises, under the Road 
Traffic Act, on at least three occasions. A driver must in any case 
stop whenever a policeman in uniform signals to him to do so. 
(section 20 (3)). He must stop whenever there is an accident 
involving injury to any person or vehicle or to certain animals 
(section 22). The examiners of public service vehicles are also 
empowered to stop them for examination (section 69 (3)). As to 
the second case, the best-known critics submit that the driver 
must know of the accident before the duty to stop arises; and this 
seems to be a sound view. The question whether the weighing 
officer appointed under section 27 of the Act can, when no police- 
man is present, lawfully stop a goods vehicle is still in suspense. 
On the whole we see nothing in the Act to give that right.—L.J., 
1935, p. 170. 
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BOOK REVIEWS. 


Tue Evotution or THE Inpian Constitution by 
K. V. Ramasubrahmanyam, B.A., B.L, Vakil, Madura, 1935. 
Price Rs. 5. 


The subject of Indian Constitution is now attracting consider- 
able interest on the part of the leading lawyers and politicians in 
this country and Mr. Ramasubrahmanyam’s work is a valuable 
contribution to the thought on the subject. He has examined the 
political systems of the Government in this country in the past, at 
present and as proposed for the future by the Government of 
India Actof 1935. Hehas compared the constitution proposed by 
the Act wtih the Federal systems of the United States of America, 
Canada and Australia. He has clearly brought out the distinctions 
between the various constitutions and the Indian Government 
under the new Act. The introduction to the work which is 
highly instructive gives a bird’s eye view of the whole subject, 
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Part I of the work traces the Indian constitution from the 
earliest times to the Montague-Chelmsford Reforms. Part II 
deals with the existing constitutional structure leading up’ 
to the Government of India Act of 1935; and Part III 
which constitutes the bulk of the work deals with the 
new Indian Constitution under the Government of India Act of 
1935 in all its aspects. The appendices which are twelve in number 
give valuable information upon allied topics. The book will be 
found extremely useful and instructive to the students of Indian 
Constitution who will be greatly benefited by its study. 


Questions AND ANSWERS ON HINDU AND MUHAMMADAN Law, 
by J. Chinna Durai, Advocate, High Court, Madras (Barrister-at- 
Law of the Middle Temple; of the Central Criminal Court, 
London) and G. Evelyn Miles, 8 A., B.sc., (Econ)., of the Univer- 
sity of London‘and of Lincoln’s Inn; Barrister-at-Law, 1935, 
Price Rs, 6. 


.The learned authors have covered the whole field of Hindu 
and Muhammadan Law by the questions and answers given in the 
book. It.is intended to help the student preparing for his law 
examination in Hindu and Muhammadan Law after a course of 
study of the leading text-books on the subjects. We must however 
observe that the answers are too brief being very often a mere 
affirmative or negative which will not ordinarily commend them- 
selves to the average examiner for the Indian University Degrees. 
They generally expect fuller answers giving reasons for the con- 
clusion and very often based upon the leading decisions on the vari- 
ous topics. Besides, the learned authors have not in their answers 
taken note of the fact that recent Indian legislation has altered the 
law in many important respects. To quote a few instances we 
find question 90 which runs as follows:—“A Hindu governed by 
the Mitakshara dies leaving his sister’s son and his paternal great- 
great-great-grandfather’s great-great-grandson. Who would be 
entitled to succeed?” ; and the answer to it is given as “The latter 
will succeed beingan agnate.”’ In giving this answer in the year 
1935, the learned authors are clearly wrong, because as early as 
1929 by Act II of 1929 a sister’s son has been assigned rank in 
the order of succession next after father’s father and before a 
father’s. brother and therefore very much before the competing 
heir given in that question. The answer to the question must 
therefore be the contrary of what is given. The same mistake is 
repeated in the answer to the question 96, where it is said that a 
sistér’s son is a bandhu and cannot come in until the remotest 
agnate down to the fourteenth generation is exhausted. Again 
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coming to-the question 117 which runs as’. follows:—‘What aré 
the causes which, under the Hindu law, operate to: exclude ‘a 
person from inheritance, and how stich exclusion has been modified 
by the legislature?” We find in the answer that insanity, which 
need not be congenital, blindness, deafness; dumbness, lameness, 
impotency, incurable disease, addiction to vice aré all mentioned as 
excluding a person from inheritance. It must be noticed that 
after Act XII of 1928, they . have -ceased to be disqualifications 
and that persons affected by the-same are now fully entitled to 
inherit, Again the answer to question 44 relating to the gains 
of science has ignored. the gains of Hindu Law Act of 1930 by. 
which all gains of learning have been enacted to be the separate 
property of the acquirer, f ey 7 

Tue Law oF Torts (ENGLISH AND INDIAN) py Mr. T.. S,. 
Venkatesa Iyer, M.A., B.L., Advocate, High Court, Part II, 1935. 
Price Rs. 4. . . ge ie Ceres ty 4h 

It is with pleasure that we have received the second part .of. 

“Mr. T. S. Venkatesa Iyer’s book on the law of Torts. We had 
occasion to notice the first part of the book in the pages of this 
journal, The author has dealt with the specific torts in the course 
of this part. Torts against person are considered in three chapters 
under its various branches and aspects, The next three chapters 
deal with the torts concerning immovable property each chapter 
dealing with distinct aspects of the same. We must say that the 
classification under the various heads will tend to clear the nature 
and the measure of the liability and rights infringed. Then the 
author has dealt in two chapters with torts regarding movable pro- 
perty in the same manner. Then follow chapters on what cannot 
be brought under the above categories, such as malicious abuse of ` 
legal process, injurious falsehood and torts regarding contractual 
and business relations. It will thus be seen that the author has 
dealt with all the varietes of torts in their natural order. It is 
needless to say that he has noticed all the important decisions and 
given a clear exposition of the principles underlying them. We 
have every hope that the book will be widely used and appreciated 
by students and practitioners. 

OBHRAĽ’S LIMITATION AND Prescription by Rao Bahadur 
Diwan Chand Obhrai, Advocate, High Court, Lahore and Judicial 
Commissioner’s Court, N.-W.F.P., Peshawar. Parts I to III. 

We are in receipt of Parts I to III of Mr. Obhrai’s work 
which is conceived on the same lines of his previously published 
works on legal subjects with which lawyers are familiar. The 
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presenti work-isaniexhaustive commentary on: the Indian Limita- 
tion, Act of 1908.with amendments upto date and the, three parts, 
which cover 208 pages do not take us; beyond-S. 5.'of the Limita- 
tion:Act: From this, one can judge of the. exhaustive character: 
of the work. We look forward to the later parts to complete the. 
work. From what we have seén it collects all the learning ¢ on: ‘the. 
subjects peut Pu - : bo. SE ot ha e 


= . - - i 
J 


i Tue ‘Opium Acr (Acr lor 1878) AND THE ‘BENGAL’ Orrum. 
SHORING Aci (Acr X oF'1932) by Krishna Mohan Bhattacharyya; : 
M AAS $. iL, Pléader, Sérampore, 1935. Price Rs, 2-8-0. ae 

"Teds with’ ‘pledsuré that we have received a copy of the second 
edition of the above publication. It is an “exhaustive commentary- 
on the Opium Acts bringing the case-law upto date. The cases are 
noticed tinde# appropriate headings under the sections, Towards 
the end are given the Opium Amendment Act’of Bombay and the 


Burma Opium Act: We believe that the work will be found 
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NOTES OF RECENT CASES. 


K. Sankara Menon, J. C. M. S. A. No. 54 of 1932. 

9th May, 1935. 

Promissory-Note—Execution by elder brother on his own and 
on behalf of his minor brother—Suit on promissory note—Elder 
brother made guardian ad litem of the minor in the suit—Question 
whether the brother could be made guardian, one of fact—Execu- 
tion Court could not go into it. 

Where a promissory note was executed by the elder brother 
for himself and as guardian for his minor brother and in 
a suit brought upon it the elder brother. was made the 
guardian ad litem of the younger brother and a decree was 
passed against them and the decree-holder having applied for 
execution against them the lower Appellate Court dismissed the 
execution petition as against the younger brother on the ground 
that the decree obtained against him was void in as much as the 
elder brother, the guardian for the suit transaction, could not 
properly represent the interests of his minor brother in the suit. 

Held, that the question whether when a person had executed 
a document and entered into a transaction on behalf of a minor, 
thé same person could not be validly appointed a guardian ad litem 
of the minor in a suit brought upon the document or the transac- 
tion was a question of fact governed by no hard and fast rule of 
law and that there was nothing in the Code or any of the autho- 
rities to lay down not only that sucha person should not asa 
rule be appointed but could not in any circumstances be validly 
appointed and that that being a question of fact, it was not com- 
petent for the executing Court to go behind the decree and refuse 
to execute the same. f 

I.L.R. 52 Mad. 275 (F.B.) applied. 

M.S. Ramachandra Rao for Appellant. 

Ch. Raghava Rao for Respondent. 


K.C. ae 


‘2 
Varadachariar and Stodart, JJ. C. R. P: No. 943 of 1932. 
25th July, 1935. 


Civil Procedure Code, Ss. 63 and 73—Decree for money in 
sub-Court—Attachment before judgment—Sale of attached proper- 
ties by Munsif—A pplication to sub-Court for sale of properiies— 
Return of for formal defects —Order calling sale papers after sale 
by Munsif—Effect of—If S. 63, Civil Procedure Code applied. 


The petitioner filed a suit for money (O. S. No. 12 of 1930) 
in the sub-Court, Berhampore and obtained a decree on 23rd 
March, 1931; He had obtained an attachment before judgment on 
22nd December, 1930 of certain properties. The respondent had 
obtained a decree against the judgment-debtors in O. S. No, 81 of 
1930 in Sompeta District Munsif’s Court and in execution the 
attached property was sold on 23rd June, 1931. The petitioner 
filed an E.P. for sale of the attached properties and another peti- 
tion, E,P. No, 52 of 1931, requesting the Court to send for the 
amount of sale proceeds from Sompeta Court for rateable distri- 
bution under Ss. 63 and 73, Civil Procedure Code. On 6th July, 
1931 itself the sub-Court intimated the fact of E.P, No. 52 to the 
Sompeta District Munsif’s Court and directed it to retain the 
money until further orders. The Execution Application for sale 
was returned for production of a copy of order of attachment 
before judgment and the schedule and for correction of certain 
errors in the schedule. It was finally represented on 31st August, 
1931 when the sub-Court passed an order calling for sale papers. 


Held, the Execution Application was not really defective in 
law as it refers to the attachment before judgment which had been 
ordered by that very Court. In any event, under O. 21, R. 17, when 
the Execution Application was represented with the necessary 
amendments it must be deemed to have been a valid presentation 
on the date of the original presentation itself. From the time the 
decree-holder applies for execution he elects to avail himself of the 
attachment before judgment and from that moment the attachment 
before judgment becomes an attachment available for purposes of 
execution. 

I.L.R. 47 Mad. 483, discussed. 


There is nothing in principle or authority to compel the Court 
to hold that a person who has obtained an attachment- before 
judgment cannot avail himself of S. 63, Civil_ Procedure Code, till 
some order has been passed by the Court upon his application for 
execution. 


Mere existence of defects in the execution petition where the 
petition is substantially in accordance with law will not disentitle 


3 
the petitioner to the benefits of Ss. 63 or 73, Civil Procedure Code, 
. (LL.R. 52 Mad. 760). 

G. Chandrasekhara Sastri for G. Lakshmanna for petitioner. 

B. Jagannadha Doss for respondent. 

S. V. V. ——— 

Varadachariar, J. j C. R. P. No. 1783 of 1933. 
26th July, 1935. . 

Costs—Civil Procedure Code, S.35—Discretion under, when, 
how and against whom to be applied. 

Where a judge felt that D.W. 2 was a false witness but there 
was no finding that he was the real defendant behind the scenes, 
he cannot be made jointly liable for costs of the suit along with 
the defendants. S. 35, Civil Procedure Code does not warrant 
such a course. The Legislature has no doubt given full discretion 
to the Court in the matter of adjudging the costs, but the discre- 
tion is intended to be exercised only as between the parties to suit 
and not as against anybody in the world merely because he happens 
to be a witness in the case. 

V. Goindarajachari for petitioner. 

Respondent not represented. 

S. V. V. 


Varadachariar, J. - C. R. P. No. 1643 of 1933. 
26th July, 1935. 

Civil Procedure Code, S. 95—Minor plaintiff—Ap plication for 
arrest before judgment—Obtaining of order for arrest—Not justi- 
fied—C ompensation for wrongful arrest, if can be granted against 
minor plaintiff’s estate. 

Ina money suit instituted on behalf of a minor plaintiff by 
his mother as next friend, an arrest before judgment was obtained 
on allegations which have been subsequently found not to have 
justified an arrest before judgment. The Court awarded damages 
under S. 95 (a) Civil Procedure Code and directed it to be 
recovered from the family property of the minor, 





Held, that there was no necessity or justification for excluding 
the application of S. 95 to cases in which the plaintiff happens to 
be a minor represented by a next friend. The section only says 
that the award of compensation is to be against the plaintiff and 
the plaintiff in the action is undoubtedly the minor and not the 
guardian, After all it is for the Court to consider whether or not 
compensation ought to be awarded and if the Court is satisfied 
that in making the application the next friend was acting for his 
own ends and not in the belief that it was for the interests of the 
minor’s estate, the Court may either refuse to exercise its discre- 
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tion and refer the defendant to a suit for damages or if the 
analogy of O. 32, R. 14 could be invoked even during the plaintiff’s 
minority the Court may pass an order against a next friend 
himself. — 

B. Jagannadha Doss for petitioner. 

Respondent not represented. 

S. V. V. ——— 

Varadachariar and Stodart, JJ. A.A.O. No. 291 of 1933. 
29th July, 1935. 

Malabar Tenancy Act, S. 20 (6)—Application by tenant for 
removal—Melcharthdar party to--If jenmi also a necessary party 
—‘Landlord’ who is, for purposes of the Act, Melcharthdar or 
jenmi, i 

In 1928 the Karnavan of a Malabar tarwad granted to his 
sister a ‘melcharth’. In 1930, the sister (grantee under the 
melcharth) having died, her sons filed a suit along with the 
Karnavan in ejectment against the Kuzhikanomdar in possession, 
In that suit the defendant Kuzhikanomdar filed an application 
claiming a renewal under S. 22 of the Malabar Tenancy Act. To 
that application he made only the sister’s sons as parties but not the 
Karnavan, the original landlord. The melcharth contained no 
provision for any payment of rent by the melcharthdar during the 
continuance of the original tenant in possession, nor did it provide 
for any collection of rent by the melcharthdar from the original 
tenant. It empowered the melcharthdar to give notice to quit to 
the original tenant but under it any suit in ejectment had to be 
instituted jointly with the karnavan but conducted at the expense 
of the melcharthdar. 

Held, in the light of these provisions, the Karnavan is the 
jenmi in this case and as the melcharth requires the Karnavan to 
join in a suit to ejectment of the tenant and contains no provision. 
enabling the melcharthdar to collect rent from the original tenant, 
the melcharthdar cannot be regarded as a landlord. The Karnavan 
is the landlord to whom notice should be given of this application 
for renewal and one with reference to whose plea a claim under 
S. 20 (6) should be decided. 

B. Sitarama Rao for Appellant. 

B. Pocker for Respondent. 

S. V.V. f _ 


Varadachariar and Stodart, JJ. ‘A. 5. No. 320 of 1926. 
31st July, 1935, ne er ae E 


‘Evidence Act, S.32, Cl. (5)—Conditions—M eaning of ante- 
litem motam. i 


One V died in 1879 leaving a widow behind who died in 1918, 
On her death the suit was brought by the plaintiff as the next 
reversioner of V for recovery of his estate. The relationship 
alleged was that V was the great grandson of one Æ and the 
plaintiff was the grandson of one S and that A and S were 
brothers. In proof of the relationship a statement made by one 
T in a prior suit of 1883 alleging that T’s grandfather and 4 were 
undivided brothers and S and two others were their divided 
brothers was sought to be putin. But that allegation was denied 
by the defence. 


Held, that the statement was no doubt evidence ofthe fact 
that such a relationship was put forward as early as 1883, but if 
it should be used as substantive evidence of relationship, it must 
be brought under S. 32, Cl. (5) of the Evidence Act which 
requires that there must be proof that T had special means of 
knowledge and the statement was made ante-litem motam. The 
condition of ante-litem motam. involves the idea that the dispute, 
if any, onthe former occasion must in substance be the same 
dispute as exists in the later suit. It may be that the statement 
now sought to be used will not be excluded if it merely related to 
some matter foreign or collateral to the matter in controversy or 
the former occasion (119 E. R. 1335; 109 E. R. 914). Inthe 
prior suit a claim was put forward that T and A were-divided 
from S and the other brothers but the relationship was denied by 
the defence. It cannot therefore be said that the relationship 
between the alleged brothers was not in question. It cannot.be 
said that as to the other brothers the matter was really collateral 
or foreign to the controversy that existed at the time of the 1883 
suit, i 

I. L. R. 30 All. 510 distinguished. 

I. L. R. 7 Pat. 90 not approved. 


The question how far I. L. R, 45 Mad. 332 will require 
reconsideration in view of I. L. R. 56 All. 468, particulary the 
portion dealing with I, L. R. 18 Mad. 73, left open. — : 


A.C, Sampath Aiyangar for Appellant. 


T. V. Muthukrishna Aiyar, Watrap S. Subramania Aiyar, 
K. Chandrasekharan and K. S. Champakesa Aiyangar for Res- 
pondents. 


S.V, V. beara ane 
NRC 
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The: O ficiating Chief. Justice and Appeal Nos. 454.0f 1930, 137 
Venkataramana Rao, J. of 1929 and 298. of 1928. 
Sth August, 1935, - 
` Hindu Law—Joint JomilyT adest everance of joint family 
—Effect on trade—Continuance of trade and debts incurred there- 
for—How far binding on the other. members of the family, ` 


_ ‘When a family becomes divided in status, by the filing of 4 
plaint or written statement claiming partition, the family trade 
(whether it happens to be the sole item or one of several items 
possessed by the family) is held by the manager with the same 
powersand duties, as he has in respect of any other similar property 
of the co -parcenary. - As between the co-parceners, the fact that 
the family i is engaged in trade, does not convert it in relation to 
that trade into a partnership. After severance, the powers of thé 
ex-manager are not those of a manager of a joint family but of a 
co-owner or-a-tenant-iri-common in management. In other words, 
on division the righthe possesses is merely to preserve the trade 
so that it may not, as an iteni of family property, be destroyed. If 
for the purpose of preserving it, it becomes necessary to enter into 
fresh- engagements, hé may do so, but the: object must be the 
preservation of the trade and not the continuing of it. It is also 
incidental to the trade being treated as an asset of the family that 
the absence of notice on the part of those dealing with thé 
manager is immaterial. A stranger acting on the belief that the 
family is joint may turn out to be mistaken but in dealing mas a 
member of a Hindu family, he does so at his peril, 

‘The-membérs of a trading family, may, however, in Certain 
circumstances stand in the relation of partners as regards the third 
parties with whom they trade, either by participation in the trade 
or by the doctrine of ‘holding out’, Between them inter se tey 
stand as co~parceners. 

K. S. Krishnaswami Aiyangar and S. Ramachandra: ae for 
Appellant in A.S. No. 454 of 1930. 

K. S. Rajagopala Aiyangar and R.V. al a 
for lst Respondent in A. S. No. 454 of 1930. 

K. Bhashyam Aiyangar and T. R. Srinivasan for. ‘Abpatauts in 
A.S. No, 137 of 1929, 298 of 1928 and for 2nd i see in 
A S; “No. 454 of 1930... 


`` Di Ramaswami Aiyangar for respondents i in A. S. No. 137 of 
1929 and 298 of 1928, 


V. Ramaswami Aiyar for Appellant in A.S. No. 137. of. 1929 
and Respondent iù A. S. No. ee of 1928, 


OS, V. Ve 





Varadachariar and Stodart, JJ. S. R. No, 11994 of 1935. 
: oth August, 1935. 

“Letters Patent—Judgment—-Order refusing leave to appeal 

against a second appeal—If appealable, 

An order of a single Judge of the High Court who decided a 
second appeal refusing leave to appeal against the decision in the 
second appeal is not appealable. 

` Appellant party in person. 
S. V. V. —— 


Varadachariar and S todart, JJ. Appeal No. 372 of 1928. 
Sth August, 1935. 


Transfer of Property Act, Ss. 83 and 84—Compound interest 
on default at enhanced rate—Penal—Mortgagor tendering. reason- 
able compensation and principal—V alidity of tender—Court subse- 
quently finding payment correct—If.interest ceases to run. 

A mortgage document provided for payment of interest at 
9 per cent. per annum, payable once in 12 months and in case of 
default so to pay 12 per cent. compound interest on the principal 
and interest accrued due. Default was committed in payment. 
Properties having been subsequently sold, the purchaser deposited 
into Court under S. 83, Transfer of Property Act the principal 
due under the mortgage with simple interest at 12 per cent. The 
mortgagees refused to accept it and filed a suit. - 

Held, a case like this also comes under Ss. 83, 84 of the 
Transfer of Property Act and the mortgagee will not be entitled to 
interest after date of deposit, if the amount is found by court to be 
proper. It is no doubt. true that the amount that may ultimately 
be fixed as reasonable compensation under S. 74, Contract Act will 
depend upon the discretion of the Court.’ Either party to the 
proceedings under S. 83 run a certain amount of risk if it 
should turn out that the Court in which a suit is subsequently 
brought takes one view or another as to the correctness of the 
amount deposited or the amount legally payable under he docu- 
ment.. I. L. R. 39 Mad. 579, followed. 

No ~doubt in some cases Courts have allowed compound 
interest at 12 per cent or even compound interest at 18 per cent, 
as reasonable compensation, but it is not the rate alone that 
matters, but its relation to the rate originally fixed in the document 
itself, to the nature of the security offered and to the other circum- 
stances attending the transaction. 


It will not be proper for the appellate Court to interfere with 
the compensation awarded by the lower Court, unless the discretion 
given by the law to that Court has been improperly exercised, 


(see 1933 M.W.N. 597), nor will the appellate court interfere 
NRC 
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with the lower Court’s discretion as to costs unless there-is any - 


question of principle involved. 


K. Balasubramania Aiyar for Wi ar ap S. Subramania Aiyar 
for Appellant. 


P. V. Rajamannar and C. A. Vaidialingam for Respondent. 
S. V. V. --—— 


Madhavan Nair and Burn, JJ. Cri. Appeal No. 344 of 1935. 
12th August, 1935. i 


Penal Code (XLV of 1860), Ss. 406 and 420-—Complaint for 
offences under—Magistrate holding substantial charge to be under 
S. 420—Grant of permission to compound case—V alidity—Duty of 
Magistrate to inquire into merits of charge under S. 406—Offences 
under Ss. 406 and 420 whether can co-exist—Meaning of word, 
“entrusted”, 

The complainant charged the accused with offences punishable 
under Ss. 406 and 420, Indian Penal Code. On the date of hearing, 
however, an application signed by counsel for the accused and the 
complainant was filed before the Magistrate praying that the 
offence under S. 420 niight be compounded and the Magistrate 
having taken the view that the offence disclosed was only under 
S. 420 granted permission to have the case compounded and 
acquitted the accused. The Crown thereupon preferred an appeal 
to the High Court impugning the validity of the order in so far as 
it related to the charge under S. 406. 

Held, that the complaint also disclosed -an Bienes under 
S. 406 which was not compoundable, and that it was the duty of 
the Magistrate to have inquired into the merits of that charge: 
Retrial ordered. 

Where a person dishonestly induces another to hand over to 
him certain bonds by pretending that he required the same for 
certain purpose his act constitutes an offence under S. 420, Indian 
Penal Code. If the person who so receives the bonds further 
dishonestly disposes of them in violation of the contract with the 
owner thereof and appropriates the proceeds he will also be guilty 
of criminal breach of trust punishable under S. 406 of the Code. 

Meaning of the word “entrusted”, in S. 406, discussed. 

22 M.L.J.-112 and 45 M.LJ. 113, relied on. 

Lake v. Simmons, (1927) A.C. 487, considered. i 

The Crown Prosecutor (T. S. Anantaraman) for the Crown. 

Nugeni Grant instructed by Messrs. King and Partridge for 
first Accused. 


V. L. Ethiraj and K. S. Rajagopala Aiyangar for second 
Accused. 
B. V. V. Ara A ee 
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Varadachariar ond Stodart,JJ. A. S.Nos. 240 of 1930; 119 and 
“ .` 2nd August, 1935, . oar ae - 120 of 1931. : 


Tort ~ Defamation — Caste authority—Qualified privilege—~ 
Jurisdiction of caste authority Excessive CORCA OEH hat is— 
Legal malice. ag of 88 oF 


‘Dharmakarthas of Sri Kannika Parinem Témple at Penn 
konda (Tanuku Taluq) received a complaint fron’ some Vaisyas 
about the conduct of the plaintiff in one of the suits, the plaintiff 
in the others being her father and brother, The dharmakartas 
thereon called on the plaintiffs to appear: in person and answer the 
charges.” The plaintiffs applied for copies of the charge but the 
dhatmakartas declined to issue them unless it was applied for in’ 
person. The dharmakartas have been claiming, and the orthodox 
section of the Vaisya commitinity there have accepted, jurisdiction 
to deal socially with niisconduct of ‘members of ‘the community. 
As the plaintiffs did not appear and explain inspite ‘of ‘several 
notices, the dharmakartas’sent through their servant a‘commuhica- 
tion to the Vaisyas subject to their ausiecicton Coruna them as 
follows: `; ; eee 


' “Therefore’the vaisyaratnas of-the 102 gothras’ (members* of" 
the Vaisya community) shall not in future and until further orders 
‘admit for dining, meetings:...-..and other auspicious furictions”, 


© 


In an action for damages for defamation, ` C 


Held, that the trustees were not liable as the occasion. was 
privileged. The rule of qualified, privilege is extended even to 
statements made in.discharge of a ‘moral’ or ‘social’ duty and 
Gurus and other caste authorities are entitled to the ‘like, 
protection whether under Exception 7 to S. 499,” Indian Penal’ 
Code or in civil suits (I.L.R. 6 Mad. 381; LL.R. 22 
Cal. 46; I. L. R. 24 Bom. 13; I.L.R. 26 Bom. 174; I. L.R; 
39 All. 561 and I. L.R. 17 Mad. 22). ‘As explained in 
6 M.H.C.R. (App.) 46, the person making the communi- 
cation should not be a busybody having no duty or legitimate 
interest in the matter. The question of jurisdiction of the caste 
authority to deal with the matter cannot in the ‘very nature of 
things be determined as if it depended on the construction of a 
written. law‘nor can it be expected that submission to it will be 
tiniversal’in the community. So long as that authority acts in the 
bona fide belief in its jurisdiction and its resolution is sought to 
be enforced only by social or caste sanctions, the measure in which 
the conduct of the community resulting from such order affectd 
the.complainant is itself the measure of its recognition of and sub- 
mission to the authority of that tribunal. (LL.R. 15 Bom: 92e) 
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In the absence of any conspiracy between the complainants 
and the dharmakartas, and especially where they are strangers to 
the plaintiffs, malice cannot be inferred merely from their refusal 
to grant copies, (I.L.R. 39 All. 571.) There is nothing strange or 
unreasonable in a spiritual or quasi-spiritual authority insisting 
upon the recognition of its jurisdiction by personal appearance of 
the members of its own community when expressly summoned to 
do so. 

The communication was only to the Vaisyas and if non-Vaisyas 
heard the reading of it at all, it was only because they casually 
happened to be present. That circumstance would not amount to 
excessive publication, nor cause a forfeiture of privilege. [149 
E.R. 1044; L.R. (1891) 1 Q.B. 474.) 

K. Kameswara Rao fòr Appellants. 

V.S. Narasimhachari for Respondents. 

S.VV. 
Varadachariar and Stodart, JJ. C. M. P. No. 2595 of 1935, 

9th August, 1935. 

Receiver — Execution — Receiver in—Appointment of—If 
moneys collected by him to be paid only to decree-holder—Courts 
if can direct payment to judgment-debtor, 

An application was made by a judgment-debtor, in respect of 
whose property a receiver was appointed in execution, praying 
that the receiver might be directed to pay the petitioner a certain 
sum of money for the purpose of enabling the petitioner to conduct 
his appeal to the Privy Council. 

Held, the application was competent. A receiver appointed in 
execution is, quite as much as a receiver appointed in the suit, an 
officer of the Court and holds moneys collected by him subject to 
the orders of the Court, It is not correct to view all moneys in his 
hands as necéssarily appropriated towards the satisfaction of the 
decree. The Court has got the power to give directions to him in 
respect of the disbursement of the moneys and in proper circum- 
stances such directions may also be for the benefit of the judgment- 
debtor, 

LL.R, 47 All, 385, relied on, 

B. Sitarama Rao for Petitioner. 

The Advocate-General (Sir A. Krishnaswami Aiyar) fot 





Respondents.’ 
S. V. V. ma , in 3 
Varadachariar and Stodart, JJ. : ee No. 51r of 1930; 


. 9th August, 1935. 
Limitation Act, Art. 120—Siuit by minor after atiaining “major 
rity—Suit to declare decree against him not binding-—Negligente 


Al 


etc of next friend—Starting. point of Aai decree’ OF; 
date of knowledge. P Turga D 

. One: S.K, died in 1906 leaving behind a younger- T 
Sankaralinga S. and a son Soundararaja, Soundararaja:-died+-a; 
few months later in 1906 leaving minor sons, the „plaintiff and 
another. S. filed a suit O.S. No. 576 of 1908 for himself andion 
behalf-of the minors. He alleged that the suit properties:theugh 
purchased in S.K.’s name were. joint family properties... ; The, 
mother.of plaintiffs was not prepared to admit.the claim, OF. „Syang 
filed I.A. No. 286 of 1909 to remove S, from next friendship and: 
appoint her instead. As that suit was not properly conducfed; the 
plaintiffs (sons) : filed a late rsuit:(i) to declare that the-decreéin 
O.S. No. 576 of 1908 was not binding on them and GH) pall eae 
sion of the suit properties. oy innye 

Held, that the suit so far as prayer for declardtibacrpas 
concerned was not barred by limitation, though brought mérethail 
three years from attaining majority. The Article -appliéable -is 
Art. 120 and the starting point is not the date of the decree’ but the 
date when the fraud and ae Sea of the guardian’ came`to the 
knowledge of plaintiffs. - ‘ 





es . $ ABa sA 7 
58 M.L.J. 349, followed. l sepa D 
LL.R: 38 Mad..1064 and A.I.R. 1931 Bom: 500, distinguished. 
K. Rajah Aiyar for Appellant. ET E 
K. V. Srinivasa Aiyar for Respondent. TES 
S. V. V. 
Varadachariar and Stodart, JJ. 
9th August, 1935. Appeal No. 338 of 1931, 


Contract—Contract in name of A—B also'a partner—B’s 
relationship denied—Suit for profits under contract—If maintain- 
able—If evidence admissible to prove B also a party to arrange- 
ment, though document only in A’s name, 

Where a document is signed only by one person, oral evidence 
could be adduced to show that another person was also a party to 
the arrangement and bound by it (1.L.R. 31 Mad. 45), though the 
person who signed it cannot be allowed to set up a contempor- 
aneous oral agreement that he should not be held liable on that 
document (I.L.R. 38 Mad, 680), 


Observations of Beaman, J. in 18 Bom. L. R.at p. 140, not 
approved. 

The suit was brought by the plaintiffs for his one-third share 
of the net profits of a railway contract taken in the name of the 


first defendant and in which he was a partner or agent. As per the 
agreement entered into between him and the defendants, the plain- 


42 


tiff Swas Rapet his share’ as soon as-the final bills of the ‘Railway’ 
Company were ready, The final bills were prepared in 1927 but’ 
a§tHé"cotittactor took exception to various items therein, it was 
riot*passéd: as such and-the disputes were settled by suit only in 
1934. ‘The ‘Second defendant disputei his liability at all under the 
contract, «°° 
ge “Weld; ‘the suit’ was not premature. The cause of- action or‘ 
tight to: ‘sue’ for accounts is one thing and the ascertainment of the. 
ariuiit’ ‘of: ‘profits to-which he will be entitled is another thing.: 
Once it? is found that under the contract between the parties the: 
plaintiff was entitled to a share of the profits that‘is the cause of 
action:for him, if only he had fulfilled his part under the contract. 
The‘settlemént.of account between the contractor and the Railway 
Company is no part of his cause of action, though till those accounts 
aresettlèd the exact amount payable to him may not be ascertained. 
Especially when plaintiff’s right itself, has been denied, it will be 
best.‘that: an action of this kind i is brought as soon as the work.is 
campléted. -. 
“i (1982):-M:W N., 348 distinguished. ' 

The Advocate-General (Sir A. ian ele Ayan) aa 
r ee 5 rinivasa Aiyar for Appellants.’ 

ISS. Düráiswami Aiyar with V. ARON Aiyar and. 


: D. Venkataraman for Respondents.. 
S. V. V. 








sil segs. 
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Mockett,.J. I. P. No, 331 of 1935. 
and 
16th August, 1935. Application No. 272 of 1935. 


Presidency Towns Insolvency Act (III of 1909), Ss. 9 (g), 13 
(2), (4) (b) and 51—* Other sufficient cause” in S. 13 (4) (b)— 
Meaning—Expression by debtor of inability to pay debts—Creditor 
receiving part-payment of debt and allowing business to be 
continued—A pplication to adjudicate debtor as insolvent—Rule 
of estoppel —Applicability—Improper conduct of petitioning 
ereditor—What constitutes—Burden of  proof—Motive of 
insolvent if material. 


The expression “ other sufficient cause” ‘in S. 13 (4) (b) 
of the Presidency Towns Insolvency Act need not be con- 
strued ejusdem generis with the earlier part of the section; 
it is quite general and’being similar to that contained in the 
English Bankruptcy Act the decisions of English Courts bearing 
on the point may be taken into account. What is sufficient cause 
must necessarily be decided on the special facts of each case. The 
judicial discretion is generally exercised in favour of the debtors 
only under two heads: on the principle of estoppel and secondly 
on the ground of improper or fraudulent conduct on the part of 
the petitioning creditor. 


When the necessary facts under S. 13° (2) of the Act have 
been made out the petitioning creditor is entitled to an adjudica- 
tion order and it is for the debtor to satisfy the Court that 
that right should be taken away under S. 13 (4) (b). And if the 
creditor is entitled to file the bankruptcy petition his motive in 
doing so is immaterial. 


The debtors who carried on business as a firm of stock- 
brokers became very heavily involved on account of losses and 
were unable to meet their obligations. At a creditors’ meeting it 
was represented on behalf of the debtors that the firm was unable 
to pay its debts and that it was open to the creditors to have the 
firm adjudicated or the firm itself would, if the creditors preferred, | 
apply to.be adjudicated. At the same time the prospects of the 
firm were discussed and then the meeting broke up. At two 
subsequent meetings of the creditors the affairs of the debtors were 
considered and it was arranged that the creditors were to be paid 
four annas in the Rupee, but the payments were received by the 
creditors without any commitment. It appeared however that the 
creditors allowed the business to be continued with full knowledge 
of the act of insolvency and that the petitioning creditor also 
became a member of the committee of inspection appointed at the 
creditors’ meeting in order to supervise’the affairs of the company. 
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In an application to have the debtors adjudicated insolvents the 
latter pleaded that the petitioning creditor was prevented from 
instituting insolvency proceedings because of his conduct in 
relation to the act of insolvency alleged, namely, the declaration 
that the debtors were unable to pay their debts. It was also 
pleaded that the application should be dismissed because the firm ` 
had instituted certain legal proceedings which if successful would 
enable the debtors to pay the creditors in full. 


Held, that the plea of estoppel was inapplicable to the facts 
of the case and the petitioning creditor was not prevented by 
reason of his conduct from instituting proceedings in insolvency. 
The rule of estoppel has application only to cases where the 
debtors execute deeds of assignment to which the petitioning 
creditors were parties or privies. 


Held further, that the particular claims which the debtors 
had against third parties did not, under the circumstances, 
constitute ‘ sufficient cause” for dismissal of the application. 

13 Q. B. D. 118, 2 Ch. App. 374, 4 Manson 41, 94 L. J. Ch. 
42, 85 L. T. 553, 86 L. T. 238, 83 L. T. 754, 1898 A. C. 720, 
1904 A. C. 456, (1906) 1 K. B. 389 and 39 C. L. J. 512 considered. 


V. V. Srinivasa Aiyangar, C. S. Venkatachari, P. R. Srini- 
vasan and T. Aravamuda Aiyangar instructed by N. T. Shamanna 
for the adjudicating çreditor. 

Nugent Grant instructed by Messers King and Partridge for 
the debtors. i 

B V. V. ——— 


Varadachariar and Stodart, JJ. A. S. No. 436 of 1929. 
19th August, 1935. 


Limitation — Application by trustee under S. 145, Criminal 
Procedure Code—Adverse order—No suit by that trustee within 3 
years of order—Suit by the next trustee for possession of the same 
properties—Trust’s interests safe-guarded—Suit really to establish 
the private right of trustee to manage trust and properties— Arti- 
cle applicable—Art. 47 or 134, 

The suit properties said to have been endowed for a Kattalai 
in a temple, seem to have been enjoyed by one P prior to 1918, 
and he performed the kattalais from the income therefrom. On 
P’s insolvency, the Official Receiver treating them as insolvents’ 
properties sold-them to the first defendant in 1918. In 1919 P 
applied under Ss. 144 and 145, Criminal Procedure Code to the 
Divisional Magistrate to secure possession from the purchaser, 
as being trust properties but on 17th February, 1920, the Magis- 
trate declared that the first defendant was entitled to be in posses- 
sion until evicted in due course of law. No suit was filed by P to 
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nullify thatorder, . P died in 1928 and then his mother filed this 
suit for.possession impleading the purchaser (as first defendant) 
the temple trustee and another gentleman whom the Endowments 
Board appointed as a co-trusteée of the kattalai. Arrangements 
have latterly been made for the carrying out of the kattalai by 
` payments to be made by the first defendant from out of the suit 
properties, so. that the suit was not so much as for the benefit of 
the trust but for establishing plaintiff’s right to remain in. pests 
sion of the properties and perform the trust. 
Held, that-under Art. 47 of the Limitation Act, the suit was 
‘barred. It is too much to contend as a-broad proposition that 
Art. 47 should never be applied to trust properties. If there is a 
bona fide dispute between a trust and a third person there is no 
reason why it should not fall within the cognisance of the Magis- 
trate under S. 145, Criminal Procedure Code, nor is there any 
reason why to an order passed by a Magistrate in such a case Art. 
47 should not be applied. It is then the trust that is the party and 
not the individual trustee who moves. 


Observations in I.L.R. 13 Mad. 280 that one trustee does not 
derive his title from his predecessor cannot in that general form 
be regarded as correct after the decision in I.L.R. 23 Mad. 271. 

The question if the lapse of 3 years from the date of the order 
will necessarily extinguish the title left open. 

_ 23 M.LJ. 348, distinguished. 

‘Per S todart, J—So far as the interests of the trust are con- 
cerned, there is always the remedy to set aside the transfer by a 
former manager and in that case limitation is 12 years from the 
death of the transferor under Art. 134 (b). 

K. Balasubrahmanya Aiyar for Watrap S. Subramania Aiyar 
for Appellants. 

K. Bhashyam Aiyangar and K. Narasimha Aiyanger for 
Respondents, 

S. V. V. ——— 


Cornish, J. C. R. P. No. 1546 of 1933. 
20th August, 1935. 

Motor Vehicles Taxation Act, Ss. 8 and 9—Tax due—Motor 
sold in execution against owner—Sale proceeds in Court—Crown’s 
claim to priority—Crown or decree-holder—Ss. 8 and 9 if exhaus- 
tive of Crown’s remedies, 

The respondent had obtained a money decree on a debt and in 
execution had attached and brought to sale a motor car belonging 
to his judgment-debtor. The car was sold on 28th November, 
1931 and the sale proceeds were in Court, The Crown sent a 
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written notice to the Court claiming Rs. 50 out of the money so 
paid into Court and which had not been paid out to the decree- 
holder, towards arrears of tax due by the judgment-debtor under 
Motor Vehicles Taxation Act. The decree-holder opposed it, on 
the ground that it was his money brought by sale for his use, and 

that this was not a Crown debt. , 

Held, that an attachment in India under Civil Procedure Code 
does not create a charge nor convert the attaching creditor into a 
secured creditor. The money, the sale proceeds, being in Court 
and unpaid to the decree-holder, the Court on receiving notice 
from Court is bound to recognise priority. 

I.L.R. 33 Cal, 1040, relied on. 

38 Ch. D. 622; (1898) 1 Ch. 336, distinguished. 

Arrears of unpaid tax due by the judgment-debtor is clearly 
a debt due to the Crown, i.e., is a Crown debt. The debt being 
created by an act, it was a specialty debt and debts due to the 
Crown by record or specialty have priority over all other debts, 

Even as a simple debt the Crown is entitled to priority because 
whenever the right of the Crown and right of subject in respect of 
payment of a debt of equal degree compete, the Crown’s debt takes 
precedence. 

9 Ch. D. 469; 1907 A.C. 179, relied on. 

Sections 8 and 9 of the Motor Vehicles Taxation Act do not 
exclude Crown’s power to enforce its prerogative right by other 
means. . 

K. S. Krishnaswami Aiyangar instructed by The Government 
Solicitor for Petitioner. 

G. Rajagopalan and S. Rajam Aiyangar for Respondent. 

.S. V. V. 
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K. S. Menon, J. P C. M. P- No. 2960 of 1935, 
20th August, 1935, in 
A. S. No. 10 of 1935. 

Civil Procedure Code (V of 1908), O. 39, R. 1—Two connec- 
ted suits—-Decree in one based on the other—Appeal against the 
laiter—Injunction to restrain sale in pursuance of the other decree 
—If can be granted. 

During the pendency of two suits, parties common to both of 
thenf entered into an agreement to have their disputes litigated in 
one of them. After the disposal of that suit, the decree in the 
other suit was framed in accordance with the decision therein, and 
one of the parties appealed only against the decree in the suit 
which was contested. The other decree was sought to be executed 
by sale of the properties. In an application in the appeal against 
the other decree to issue an injunction restraining the decree- 
holder from executing the decree not appealed against. 

Held, that it was competent to the Appellate Court to issue an 
injunction under O. 39, R. 1, Civil Procedure Code, restraining the 
sale in execution of the unappealed decree. 

D. Ramaswami Aiyangar for Petitioner. 

K. S. Krishnaswami Aiyangar with S. Nagaraja Aiyar for 
Respondent. : 

S. V. V. -—-——— 


Varadachariar and Stodart, JJ. A. S. No. 445 of 1931. 
21st August, 1935. 

Trust—Endowment—Right of management of trust—Arrange- 
ment between joint trustees to manage by turns—Validity and 
nature of —If such agreement amounts to an alienation of trust‘and 
invalid. 

A prior suit filed to establish the joint right of the then plain- 
tiff to manage a temple or mutt founded and endowed by one of 
their predecessors was settled in accordance with the terms set 
out in a document executed by them. A later suit to enforce 
the terms of the arrangement was contested on the ground that it 
wasa suit for specific performance of an agreement to alienate 
trusteeship. 

Held, that the arrangement is no doubt in a sense the result of 
an arrangement between the parties but it is an agreement by 
which they defined the manner in which they are to carry out the 
duties of a trust which in one view of the law had devolved on 
them jointly. Such arrangements if they are conducive to the 
interests of smooth administration of the affairs of the trust are 
really in the nature of schemes framed for the management of the 
trust and will’ be binding on parties or their representatives ‘till 
modified by common consent or in some other manner known to law. 

NRC 
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I.L.R. 27 Mad. 192 and LL.R. 29 Mad. 283, referred to. ° 


„Such arrangements for management of an institution by those 
jointly entitled to manage it are not in any sense alienations of 
the office or delegation of the duties of the office. 

LL.R. 41 Cal. 19; 63 E.R. 104, distinguished as cases which 
_ did not relate to the rights and duties of trustees inter se. 
2 L.W. 607, distinguished as a case in the stage of execution 
of decree. 
C. S. Venkatachariar for Appellant. 

G. Lakshmanna and G. Chandrasekhara Sastri for Respond- 
ent. 

“S Va V: a 

Wadsworth, J. S. A. No. 1009 of 1933. 
26th August, 1935. 

Negotiable Instruments Act, S. 118—Evidence Act, S. 114— 
Lender and borrower—Borrower aged 29—Pro-note therefor— 
Execution proved—Onus of proving propriety, etc. of debt — 
Decree on pro-note—How far binding on persons not parties to 
decree. 

A suit was filed by an alleged creditor to set aside an aliena- 
tion made by the debtor in favour of another as in fraud of 
creditors. The debtor was 29 years old at the time when he 
executed the pro-note in favour of the plaintiff-creditor. The 
alienee pleaded that he was no creditor at all and that the pro-note- 
was not valid. - 


Held, that granting that when the borrower is little more 
than a boy and of wayward character, the burden of proving good 
consideration and bona fides may be shifted on to the lender, such 
a position does not arise, when, as in the present case, the borrower 
is aged 29 and well able to look after himself and when there is no 
question of alienation of joint family property. 

‘When once execution of pro-note is proved, the burden shifts 
under S. 114, Evidence Act and S. 118, Negotiable Instruments Act 
on to the other side to prove that the debt was as alleged a bogus 
transaction. l 

There is nothing unlawful in a sui juris borrowing for the 
purpose of extravagant expenditure and the question of extrava- 
gance arises only when dealing with loans to minors or those just 
out of. minority or when it is a question’ of an alienation by a 
person who is empowered to borrow only for necessity, etc. 

A decree obtained already on a pro-note is evidence as against 
third parties that the note was recognised as a good one, but ‘does 
not bar one who is not a party to the decree or his privy from 
contending that the note in question did not represent a real debt. 
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LL.R. 43iMad. 381 has been. much shaken by ILL.R. 44 Mad. 
778 in this respect. 


P. Somasundaram for Appellant. 
P. Satyanarayana Rao for Respondent. 


S, V. V. ENa 
Cornish and Varadachariar, JJ. A. S. Nos. 323 of 1931; 
28th August, 1985, and 


115 of 1932. 


Darkhast—Grani—Power of revocation by Government—No 
limit of time at time of grant—Later amendment limiting time— 
Rule governing the grant—Amendment, if retrospective. i 

Government granted certain lands on darkhast on 18th May, 
1921. On 2nd June, 1924, the Board of Revenue, on the Collec- 
tor’s recommendation cancelled the grants. At the time the dar- 
khast grants were made, the rules. in force provided for the 
Board’s interference without any time limit. But in December, 
1921, the Government amended the rule as follows:—‘If at any 
time within three years of the original or appellate decision the 
Collector or the Board of Revenue is satisfied that there has been 
a material irregularity in the procedure’ or that the decision was 
grossly inequitable or that it exceeded the powers of the officer 
who passed it or that it was passed under a mistake of fact or 
owing to fraud or misrepresentation, the Collector in the case of 
an order passed by an officer subordinate to him or the Board of 
Revenue in all cases may set aside, cancel or in any way modify 
the decision”. There were no materials to show when exactly the 
Board was satisfied as to the grounds for the cancellation, i.e. 
whether that happened within the three years’ period. 

Held, that the powers of the Board to cancel the grant must 
be determined only with reference to the state of the rules as they 
existed at the time of the grant and not with reference to a later 
amendment. Having regard to the true nature of these darkhast 
rules as explained in I.L.R. 26 Mad. 271 at 276, the true position is 
that the darkhast grant is a conditional grant of property subject 
to a power of revocation in the grantor, which power of revoca- 
tion is a vested right. It isnot right to assimilate this part of the 
rules to rules of procedure governing Corta of law to the extent 
of applying to the former the presumption against retrospective 
operation. Ifa grant has once been made to 4 on certain condi- 
tions, the fact that as from a later date grants are to be made on 
different conditions cannot reasonably be pressed into service for 
changing the conditions of the original grant. That is the true 
position in this case. 

M.S. Venkatarama Atyar for Appellant. 
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K.S..Champakesa Aiyangar for The Goverriment-Pleader for 
Respondent. 


S. V. V. ——— 


Cornish and Voradachariar, JJ. A. S. No. 2 of 1935, 
29th August, 1935, 


Tort—Fatal Accidents Act (XII of 1855), S. 1 nio 
causing death by negligence—Master’s liability for damages— 
Servant when acting in the course of his employment—Deviation 
from instructions—New and independent journey by servant on 
his own behalf—Re- ii on master’s duty at the time of. accident, 
sufficient, 

In.an action by. the wife. and child of a T person for 
damages under the Fatal Accidents Act.against the defendant 
Motor Company for having caused death by the negligent driving 
of a motor car of the Company by one of its servants in the course 
of his employment, the defendants pleaded that they were not 
liable as the driver had acted contrary to theirinstructions and had 
taken the car away on a ‘frolic of his own’ and was at the time of 
the accident not employed at all on the master’s business. j 

Held, on the evidence, that though the driver, disobeying the 
master’s orders as to where the car should be garaged for the 
night after the days business was over, had taken it home for his 
own purposes and kept it there for the night, at the time of the 
accident the next morning the car was being driven by him from 
his house to the residence of a customer of the Company as per 
instructions, and that the servant was therefore then employed in 

the course of the master’s business and must be deemed to have re- 
entered on his duties as such, and the master was accordingly liable. 

A mere deviation from the strict instructions of the master will 
not by itself put an end to the master’s liability, unless it can be 
made out that the deviation was to such a degree as to amountto a 
new and.independent journey of the servant ‘on a frolic of his own’, 

172 E.R, 1338 and 138 E.R. 1189, followed. 

-Even if there had been a new journey by the servant on his 
own business previously, still if he had entered on- his master’s 
employment before returning the car to the master and the acci- 
dent happened thereafter, the master will be liable for the negligent 
driving of his servant. 

2 C.P. D. 387, distinguished. 

S. Doraiswami Aiyar instructed by King and: Patridge fot 
Appellant. 

S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar for 
Respondent. 

K. C. OOl ee 
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Cornish and Varadachariar, JJ. — - ' A. S. No. 80 of 1932, 

29th August, 1935. 

Hindu Law—Gains of learning—Education in the medical line 
from father’s separate property—If earnings by the son ancestral 
or self-acquired. 

A Hindu father, who.had no ancestral property, educated his 
sons out of his earnings and one of the sons was educated in the 
medical line. That son made large earnings out of that profession 
and the brothers claimed them as joint family properties’ in which 
they were entitled to partition, contending that ‘Pitri Dravya 
Avirodhana’ in the Mitakshara text means only father’s estate and 
not father’s ancestral estate. 

Held, that whatever its literal interpretation may be, Mitak-_ 
shara made no distinction between self-acquired property of a 
father and ancestral property in his hands so far as their copar- 
cenary .character was concerned, though wider powers of 
disposition were recognised in the father over his self-acquisitions. 
But after 1 M. 261, which is repeated again in 45 C. 666 at 680, 
it is impossible to apply literally the Mitakshara text. It must 
now be a detriment to the joint estate in the hands of the father 
and not to his separate estate. 

West and Buhler’s Hindu Law, 3rd Edn., p. 727 and 2 Str. 
H.L. 370, referred to. 

T. R. Venkatrama Sastriar and T. B. Balagopal for Appellant. 

T.M. Krishnaswami Aiyar and N. Sivaramakrishnan for 
Respondent. ; 

S.V.V. _——— 


V enkatramana Rao, J: C. R. P, No. 305 of 1934. 
30th August, 1935, 


Court-Fees Act, S. 7, cl. (5)—-Trust property—House for 
shelter, etc— Market value—If-capable of valuation. 


In a suit for recovery of possession of a building which was 
intended for being used by sadhus and Nattukottai Chetti visitors 
as a rest-house for shelter and for storing things, the plaintiff 
valued the suit at Rs. 1,000 under S. 7, cl. (5) of the Court-Fees 
Act and filed the suit in the District Munsiff’s Court. On objection 
by the defendants, a commissioner was appointed who valued it at 
Rs. 4,425, whereupon the Court returned the plaint for presenta- 
tion to the proper Court, It was contended in revision that the 
suit property was not a house but a matam in which the plaintiff 
had no beneficial interest, that it was inalienable and that there- 
fore it had no market value. 

Held, that in determining the question whether it has or has 


not a market value for purposes of the Court-Fees Act, the ques- 
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tion whether the plaintiff has or has not got any beneficial interest 
in the property and whether he can alienate it axe beside the point. 

48 MLL. J. 571, followed. 

46 M. 782 (F.B.) distinguished as the case of a temple, which 
is res extra commercium. 

V. Ramaswami Aiyar for Petitioner. 

A. Srinivasa Aiyangar for Respondent. 

S.V.V. 


Stodart, J. C. M. P- No. 4070 of 1934. 
3rd September, 1935, 

Limitation Act, S. 4—High Court Summer recess—Filing time 
of Civil Revision Petition expiring — Leave to excuse delay — 
Application whether necessary. 

A Civil Revision Petition was filed on 23rd July, 1934. The 
time for filing the same had expired during the summer recess’ 
and the Government notification regarding the summer vacation 
stated that the High Court would be closed till the 21st of July 
(inclusive of that date) but the Office of the Registrar would be 
open from the 16th of July and all appeals and applications might 
be filed on and from the 16th July and an application was filed to 
_ excuse the delay in filing the revision petition. It was contended 
that as per the notification, the Court, for purposes of limitation, 
re-opened on the 23rd, as the notification specifically stated the 
High Court was closed from 10th May to 21st Jilly (both days 
inclusive) and the last para. only stated that appeals. etc. may be 
filed. 

Held, the revision petition filed on the 23rd July was filed in 
time and no application was HECEEEATY to excuse the delay as there 
was none, 

K. Bhashyam Aiyangar and T. R. Srinivasan for Petitioners. 

K. S. Venkataraman for Respondent. 

K. C. ae 
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Wadsworth, Jo S. A. No. 954 of 1933. 
4th September, 1935. 


* Beant Diverenie banien: benami transfer and- nominal 
transfer—Issues for decision, 


There were three brothers L, S and another, S purchased 
certain property and on the same date mortgaged the same to one 
M.. M in turn assigned the mortgage to N, who further assigned 
it to one Subba Naicken (SN). N and S N filed a suit on the 
mortgage and obtained a decree. , 


Subsequently L, brother of S, brought this suit pleading that 
himself and his two brothers were jointly entitled to the property, 
that the mortgage to M was nominal and that the transfer by M to 
N and by N to S N were benami for the benefit of the plaintiffs, 
and that therefore the decree could not be executed as the assign- 
ment was really for the plaintiff’s benefit. Only one issue was 
framed, namely, whether the assignment in favour of the defen- 
dant was benami for the benefit of the plaintiff. 


Held, that on the pleadings the proper issues for decision 
were (i) whether plaintiff had any right to the mortgaged property 
on the date of the suit as alleged by him, (ii) whether the mort- 
gage in favour of M was (a)..nominal or (b) benami, (iii) 
whether the assignment in favour of the defendant was benami 
for the benefit of plaintiff, (iv) whether the plaintiff has any cause 
of action and (v) to what relief if any is the plaintiff entitled. 


Held also, that the plaintiff cannot bring a suit for a declara- 
tion that a mortgage decree on the property is not binding upon 
him unless (i) he has an interest in the property or (ii) he has an 
interest in the mortgage. If the original mortgage was a real 
transaction it is possible that it may have been transferred at the 
instance of the plaintiff to the defendant for plaintiff’s benefit. But 
even-in that case one would require evidence that consideration 
for the assignment passed from plaintiff. But if as in this case 
the mortgage is a sham one from the beginning, it is not a thing in 
which a person can acquire an interest and if any documents are 
built on the foundation of that sham transaction they must all be 
no more than mere pieces of paper intended to deceive the public 
and not conveying any rights to anybody. (Leave granted), 


T. M. Krishnaswami diyar and A, Balasubramanian tor 
Appellants. 


K. Balasubramania Aiyar for Watrap S. Subramdnia Aiyar 
for Respondent. . 

Su O S ee 
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wel King Je ee . C. M. A. No, 8.of 1934. 
11th September, 1935. 


- Madras Civil Courts Act, S. 14—Court-Fees Act, S. 7, Cl, (o) 
ee laim suit under O. 21, R. 58—Suit for setting aside the claim 
order and for recovery of possession of properties delivered to 
purchaser—If suit for Jana: ‘within. ihe meong of S. 14, Civil 
Couris Act. 

Where a suit was brought by a defeated claimant to set aside 
a summary order requiring thé’ removal-of the obstruction by the 
plaintiff and for a declaration of the title fo the propérty and’also 
for possession of, the’.saine since. delivered ‘to the decree-holder 
purchaser after the institution of the suit, 

Held, that the subject-matter of the suit was ‘land’ within the 
meaning .of S. 14 of the. Civil Court’s Act and hence- the value of 
the property has to be connie under S., 7, Cl. o of the Court 
Fees Act: 

- Decision of Pandalai, J., in LLR. 56 Mad. 716, EAA 

LL.R. 35 Cal. 202; I. L. R. 50 Mad. 646; ILL.R: 39 Mad. 602 
and 13 I.C. 903, referred to and distinguished, 

S. Ramachandra. Aiyar for Appellant. 

S. Jagadisa Ayo and S. Nagaraja Aryor for Respondent. 

SVN. ~. ee 
c roh: Varadachariay | ` : S. A. No. 204 of 1933. 
ot Jand i ae 
Venkataramana Rao, JJ.. 

- ee September, 1935.. 

. Transfer of Probes Act (XX of 1929), s. E TTA 
tive operatian of—Fourth morigagee—Agreement with mortgagor 
to pay off prior mortgagees out of mortgage money—Paying off 
first two mortgages—If entitled.to be sal od to their TOURA as 
against third mortgagee. ° 

“The appellant held an ne mortgage (Ex. I) dated’ 
17th May, 1927 and the’ respondent held a-mortgage (Ex. A), 
dated 3rd “March, 1922. At the time of Ex. A, the properties 
mortgaged ‘thereunder were subject to’ two prior mortgages. 
Under Ex. I, the mortgagors purported to’ raise a ‘loan of 
Rs. 8,000 from the appellant, by mortgaging the above properties 
and some others for the purpose of discharging the three mortgage 
debts-etc., Out of that sum, Rs. 7,840 was left with the mortgagee, 
she being authorised “to pay off directly the debts -referred to”. 
-The mortgagee- discharged the first two and only a portion due 
under Ex. A. Ina suit by the mortgagee under Ex. A, to recover 
the balance, she (mortgagee under ER I) claimed prong to > the 
extent of the two prior mortgages. a 
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Held, that as there was a covenant between the mortgagee 
under Ex. I and the mortgagor that the mortgagee should discharge 
the debt due to the person whom she sought to postpone, namely 
the mortgagee under Ex. A, the mortgagee under Ẹx. I cannot claim 
priority. The rule stated in ILL.R. 53 Mad. at p. 198 and 65 M.L. 
J. at p. 399 approved and held to apply both to the case of a 
purchaser transferee and mortgagee transferee. 

LL.R. 54 All. 897 not followed in this respect. 

64 M.L.J. 606 doubted and distinguished. 

39 M.LJ. 445; LL.R. 29'Cal. 154 and LL.R. 39 Cal. 527, 
distinguished as cases where the covenant was to pay some other 
mortgagee and not the mortgagee as against whom subrogation 
was sought, 

The question how far 5.92 of the Transfer of Property Act 
as amended by Act XX of 1929 is retrospective left open. 


K. Kuttikrishna Menon for Appellant. 

P.S. Narayanaswami Aiyar for Respondent. 

S.V.V. 
Varadachariar dnd Stodart, JJ. _ Appeal No. 501 of 1935, 

20th September, 1935. l 

Civil Procedure Code (V of 1908), S. 92—S diie suit— Alie- 
nees of trust properties—Whether proper parties to ihe suit. 


One V died in 1875, without male heirs and in the same year 
his widow A (plaintiff) adopted M, the first defendant. By a 
deed of adoption she divested herself of her husband’s properties 
and set apart some portion of it for charity—building a choultry 
and feeding of pilgrims, Since 1903, the first defendant M would 
appear to have been ignoring the trust and treating the property 
as his own by letting it out or mortgaging it. One of his sons 
purported to alienate his share in the property to N under whom 
the second defendant claims. In execution of a decree against M, 
the third defendant became the purchaser of the suit property. 
The widow A thereupon filed a suit under S. 92, Civil Procedure 
Code for the removal of M from trusteeship, for appointment of 
a new trustee and for framing a scheme. The alienees were 
added as defendants for the following reason :—- 

“Though no relief by way of recovery of possession can n be 
legally claimed against them in the suit, still they are proper 
parties to the action in order to enable the Court effectually and 
completely to adjudicate upon and settle all the questions involved 
in the suit and to prevent multiplicity of suits’. The alienees 
pleaded that they were not even proper parties. 

Held, that though no relief can be had in a suit under S. 92 
against alienees from a trustee of properties belonging to the trust 
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and-therefore they may not-be necessary parties tò sucha suit 
under S. 92, yet they are proper parties, especially where the 
alienees.deny the title of the trust to the property and the exist- 
ence of -the trust. : 
Distinction between proper iad necessary parties pointed out. 
ILR. 35 Bom, 470, 53 M. L. J. 183 and I. L. R. 46 Mad. 300; 
followed. 
I.L.R. 10 Rang. 342, not approved. 
Case-law, discussed. 
«Re Bi KANOS ar . Aiyangar with K. <Saubava Sastri for 
Appellant. 
- K. Narasimha ee for Reeadent 
ae Vs gate 
Varadachariar and Pandrang Row, JJ. ‘A. S. No. 404 of 1932. 
23rd - September, 1935. . 
Civil Procedure Code (V of 1908), O. 33, R. 15—Petition for 
leave to sue in forma pauperis—Dismissed with costs—Subse- 
quent suit for identical reliefs—Costs not paid before: suit but 
subsequently—Suit, if properly instituted—Proper course. to the 
Court to follow. 


. The first plaintiff filed a petition for permission to sue in 
forma pauperis. It was dismissed and the plaintiff was asked to 
pay Rs. ll as for the first defendant’s costs, The plaintiff then filed 
the present suiton 29th August, 1931, paying court-fee but he 
deposited the costs (Rs, 11) decreed against him only subsequently 
on 2nd March, 1932.. The lower Court dismissed the suit on the 
ground that under O. 33, R. 15, Civil Procedure Code, the payment 
of the costs must have been made before the institution of the suit 
and the payment of the costs subsequent to the institution of the 
suit cannot help the plaintiffs. The plaintiffs thereupon preferred 
an appeal. 

_ Held, that the appeal is competent: Assuming that O. 33, 
R. 15, Civil Procedure Code, is imperative, the lower Court need 
not have dismissed the suit altogether. Instead of going through 
the formality of a dismissal of the suit and a reinstitution. the 
next moment after payment of the costs, the suit might be treated 
as one instituted on the 2nd March, 1932, and dealt with on that 
basis. . 

_ 1935 All. 723, distinguished. 

K.S. Krishnaswami Aiyangar with P.V. ene and 
K. Subba Rao for Appellants. l 

V. S. Rangachari, K. Balasubramania Aiyar for. Watrap 
S, Subramania Aiyar and S. Narayana Aiyangar for Respondents. 

S. Ma NVa . ——— . 





The Officiating Chief Justice O. S. A. No, 34 of 1934, 
and 
Venkataramana Rao, J. 

23rd September, 1935, 

Fraud—In pari delicto—Party to alleged fraud just attained 
majority—Passive party to fraud—If doctrine applies to him. 

The principle of ILL.R. 31 Bom. 405, 32 M.L.J. 484 and 45 
M.L.J. 161, that a party to a fraud cannot recover back the pro- 
perty where the fraud has been carried out, will not apply to a 
case where the alleged party to the fraud which was carried out 
had just attained majority, was under the influence of his father, 
and could have been but a passive party to the fraud. 

V. Radhakrishniah with T. C. A. Bhashyam for Appellant. 


T. M. Krishnaswami Aiyar, Srinivasaraghavan & Thyaga- 
rajan and T. C. A. Tirumalachari for Respondents. 


S. V. V. — 


Cornish, Varadachariar 
and 
Venkataramana Rao, JJ. A. S. No. 22 etc, of 1930 (batch). 
24th September, 1935. 


Madras Estates Land Aci—Record of rights and settlement of 
rents—Right of suit to question settlement of rents—Scope of suit 
under S. 173—Board’s powers to interfere under S. 172 against 
orders of a member of the Board under S. 171—Effect of interfer- 
ence—Meaning of Revision in S. 172. 

By an order of the Local Government dated 4th September, 
1923, a settlement of rents in respect of certain villages in the plain- 
tiff’s estate was made under S. 168 (1). A survey and preparation 
of record of rights under Ss. 164 to 166, had preceded the sanction 
of the settlement of rents. The Special Revenue Officer proceeded 
to settle a fair and equitable rent for the lands in the specified 
villages in accordance with the rules made by the Local Govern- 
ment under S., 215. In respect of some villages, the Revenue 
Officer published draft rent rolls on 21st June, 1924, based on the 
prevailing system of rent collection in the estate. The settlement 
of rents on these lands consisted merely of a commutation of 
grain rents into cash rents and apportioning the total cash rent on 
the several lands on which they were due on certain bases. Objec- 
tions were filed to that both by the Zemindar and the ryots under 
S. 169. Against the decision of the Revenue Officer, both the 
Zemindar and the ryots preferred appeals to the Revenue Board 
under S. 171. In respect of fourteen of the villages, the appeals 
were heard by one of the members of the Board Mr. R and 
disposed of on 8th October, 1925, The appeals in respect of 
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the other group of villages were heard by a different member of 
the Board Mr. M on 7th December, 1925 who differed 
completely from the prior member. The ryots in the first group of 
14 Villages then applied under S. 172 for revision of the order 
passed by Mr. R. This was heard by the collective Board, 
who reversed the order of Mr. R and decided that a general 
reduction of two annas in the rupee should be made in the rates 
for all the lands. In a suit by the Zemindar questioning the 
Board’s decision, 

JTeld, that the plaintiff’s suit is in substance one for the altera- 
tion of an entry in a record of rights of a rent settled under Ss. 168 
to 172 and would not therefore be maintainable unless it is held to 
be a suit of the nature provided for in S, 173. ‘Reading Ss. 171 
and 172 together, it is clear that the legislature contemplated two 
different legal entities functioning under the two sections whereas 
in fact we have now the same body functioning under both the 
sections. Orders passed by any appellate authority under S. 171 
can be reversed under S. 172. Even where the appellate autho- 
rity is the Board itself, the full Board can, under S. 172, reverse 
the order passed by a member of the Board under S, 171. The 
explanation added to S. 173 by the amending Act of 1934 further 
supports this view. S. 172 saves only orders of a Civil Court 
passed under S. 173. 


The right of suit conferred under S. 173 is restricted and 
limited. The relief there conferred is in respect of an entry 
relating to arent settled or a rent omitted to be settled and the 
object of the suit is to challenge the correctness of the entry. 
Sub-S. (3) limits the grounds only to the grounds mentioned in 
Cls. (a) to (f) of that sub-section. There is no opportunity 
afforded to an aggrieved party to re-open the settlement and call 
upon the Court to make a fresh settlement of a fair and equitable 
rent. The Civil Court can interfere with a settled rent only on a 
few specified grounds, which can properly be subject to an adjudi- 
cation in a Civil Court and capable of legal proof, Other matters 
within the peculiar local and personal knowledge of the Revenue 
authorities are deliberately shut out. 

Wallace, J.’s and Reilly, J.’s observations contra in 63 M. L, J. 
450, not approved. ` 

The powers of the Revenue Board under S. 172 were intended 
to be exercised by directing a revision in the sense of a re-settle- 
ment butas pointed out in LL.R. 56 Mad. 579, the action of the 
Board in settling rents, as here, by a wholesale reduction, is not so 
totally without jurisdiction as to confer a right of suit on the 
plaintiff, ` 
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The Advocate-General (Sir A, Krishnaswami Aiyar), with 
C. Sambasiva Rao for Appellants. 


B. Jagannadha Das for Respondents. 
S. V. V. ——— 


Varadachariar, J. C. R. P. No. 1774 of 1933. 
24th September, 1935, 


Contract—Subscription to an institution—Default in payment 
of subscription—Purpose of subscription carried out—Liability of 
subscriber — Contract if an enforceable contract or only an 
indemnity. 

The defendant promised to pay Rs. 100 for continuing a Sans- 
krit College when its resources were failing. The appeal made 
to the subscribers mentioned the fact that the resources were 
failing and concluded “members are requested to subscribe 
Rs. 200 each to keep the Siromani classes going during the current 
year also.” The Siromani classes were continued and the neces- 
ary expenditure incurred therefor. The defendant failed to pay 
his subscription and the secretary of the College thereupon filed 
the suit for recovering the amount. It was contended that there 
was no consideration for the promise, that it amounted only to an 
indemnity to indemnify the institution if need be and that as 
sufficient collections were made dehors his subscription, the claim 
cannot be sustained. 

Held, that’a contract of the kind is not a contract of indem- 
nity. In certain circumstances it may be a mere promise to 
make a gift which may be unenforceable but if action has been 
taken by the promisee on the strength of the promised gift and 
liabilities incurred by him accordingly, it ceases to be a promise 
to make a gift. Once it is so converted into a legal obligation, the 
obligation must be enforced according to its tenor and not 
reduced to a mere contract of indemnity, 

B. Siterama Rao for Petitioner. 

V. Govindarajachari for Respondent. 

S. V. V. — 
Cornish, Varadachariar 

and 
Venkataramana Rao, JJ. 
25th September, 1935. ' C. M. A. No. 52 of 1933. 

Civil Procedure Code (V of 1908), O.34, R. 6—A pplication 
for passing of a personal decree—If one in suit or in execution— 
Adjustment of personal liability—If falls under O. 21, R. 2 or 
0. 23, R. 3, Civil Procedure Code. á 

A preliminary decree was passed in a mortgage suit for 
Rs. 28,292-8-0 on 14th March, 1928 and a final decree followed 
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on 8th September, 1928 for the sale of the mortgaged property. 
Sale was held on 28th September, 1931 and confirmed on 18th 
February, 1932. In November, 1928, the parties had entered into 
an arrangement exonerating the second defendant on certain 
terms. As there was a balance due after sale, the mortgagee 
‘applied for passing of a personal decree under O. 34, R. 6. The 
second defendant pleaded the arrangement as a bar under O. 23, 
R.3. The preliminary decree had provided and reserved liberty 
to the mortgagee to apply for a personal decree. It was conten- 
ded that O. 21, R. 2, barred this plea on the grounds (i) that an 
application under O. 34, R. 6 was one in execution and (ii) that 
as it was held in 37 M.L.J. 356 and I.L.R. 42 Mad. 61 that an 
arrangement entered into before the passing of the final decree, 
‘cannot be pleaded in bar of execution of the final decree, it 
must a fortiori be the case when the agreement is entered into 
after the final decree. 

Held, that an application under O. 34, R. 6is one in the suit 
for passing a supplemental decree and that is the only decree on 
this part of the claim. An arrangement between the parties 
fixing the liability of the defendant under the personal relief claim 
‘can appropriately be dealt with only under O. 23, R. 3 and not 
under O. 21, R. 2. Further O. 21, R. 2 bars an uncertified adjust- 
‘ment being recognised ‘by any Court executing the decree’. These 
words can only relate to an adjustment of the decree ‘under exe- 
cution? and not to’an agreement in respect of a claim which 
‘remains to be investigated by the Court under O, 34, R. 6. 

It makes no difference whether liberty to apply for a personal 
decree is expressly given or omitted. 

The question if 37 M.L.J. 356 and 42 M. 61 are correctly 
decided left open. 

LL.R. 13 All 278; LL.R. 13 All. 356 and the observations of 
Bhashyam Aiyangar, J., in I.L.R. 25 Mad. 244, dissented from. 

I.L.R. 52 Cal. 828, approved. 

LL.R. 54 Cal. 500, explained. , 

The position may be different if the final decree was a com- 
posite decree as in I.L.R. 47 Cal. 500 or the adjustment was not 
merely of the personal liability but also of the decree for sale. 

.K. Rajah Atyar and S. Narasinga Rao for Appellant. 

S. Panchapakesa Sastri for M. Patanjali Sastri with 
-T. K. Sundararaman for Respondent. 


S.V.V. 





Bi: 

Cornish and Varadachariar, JJ. A. S. No. 494 etc. of 1930, 
23rd Sepiember, 1935, ~ 
Land Acquisition Act, S. 34—Government taking possession 

of land before the award—Inierest on compensation—Rate of and 

date from which it could be awarded, 

The Government published the notification of intention to 
acquire the suit lands on 20th October, 1925. The claimants 
claimed at Rs. 17-8-0 per cent. The Acquisition Officer awarded 
at Rs. 12 per cent. and the Court gave Rs. 16 a cent. The Govern- 
ment occupied the lands from 16th January, 1925, i.e., even prior 
to the date of the award. The claimant claimed interest at 6 per 
cent, from the date of the possession by the Government, 

Held, that though S. 34 contemplates an award having been 
made, it, at the same time, also visualises other cases where com- 
pensation is payable and has not been paid. Interest is in lieu of 
the loss that the claimant suffers by being deprived of possession. 
On the analogy of S. 34 interest at 6 per cent. per annum from the 
date of possession is the proper rate to be awarded. 


LL.R. 52 Bom. 589, followed. 
1928 A.C, 492, applied. 


The Government-Pleader (K.S. Krishnaswami Aiyangar) for 
Appellant. 


K. V. Sesha Aiyangar, M. Murugappa Chettiar, S. T. Srini- 
vasagopalachariar and R., Krishnaswami for Respondents. 


S. V. V. ——— 


-, Stone, J. ` S. A. No. 359 of 1933. 
24th September, 1935, 


Madras District Municipalities Act, S. 250—M eaning of ins- 
talling a machinery—Replacement, if amounts to installing. 


The general intention of S. 250 of the Madras District Muni- 
cipalities Act is to require a license before new enterprises are 
engaged in. It would apply to new extensions of existing enter- 
prises but it is doubtful if it applies to mere replacements, 


In view of the decisions of Jackson, J., in Criminal Revision 
Petition No. 773 of 1930 and of Pandalai, J., in Criminal Revision 
Petitions Nos, 751 and 846 of 1929, the following question has 
been referred to a Bench :—“ Whether when a person who is the. 
owner of a factory replaces an old engine by a new engine substan- 
tially the same but merely more modern and less likely to be a 
nuisance, he is to be regarded as installing any machinery or 
manufacturing plant driven by steam water or other power” 
within the meaning of S., 250 of the District Municipalities Act, 
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A. Srirangachariar for Appellants. 
M. < Piono Sastri for SORAN 
S. V. V 


Varadachariar and Pandrang Row, JJ. A.S. No, 278 of 1934. 
25th September, 1935. ees Ly 


- Lis pendens—Hindu widow's claim for maintenance—Claim 
to make maintenance amount a charge on the general estate or 
sufficient part thereof—Non-mention of any specific items to be 
‘charged — If. the doctrine of lis pendens applies — Transfer of 
Property Act, S. 52. 

.The plaintiff had a mortgage dated July, 1927, over certain 
properties. Ina suit of 1921, the defendant had claimed that her 
maintenance should be charged upon the estate of the -family 
without specifying any specific immoveable properties. It was 
‘decreed as prayed for in 1928. The plaintiff contended that his 
mortgage was not affected by the lis pendens doctrine on the 
grounds (7) that S. 52 of the Transfer of Property Act does not 
apply to maintenance charge at all as it is not a case wherea 
claim of right to immoveable property is directly and specifically in 
question and (ti) that a charge was not asked for on any specific 
items of property but as ee the sence estate or a sufficient 
thereof. 

Held, rejecting both the contentidiss that (i) S. 52 applies to 
maintenance charges also and (#) where upon a reading of the 
pleadings in the case the identity of the property involved in the 
litigation is clear and could be identified, then whether the mainten- 
ance is claimed to be charged generally on all the properties or on 
.a sufficient portion of the estate, or on any specific proper ties, the 
Er of lis pendens will apply. 

I.L.R..54 Mad. 132, explained, 

69 M.L.J. 447, followed. ` 

52 M.L.J. 520; A.LR. 1927 Mad. 403, not approved. 

C. S. Venkatachariar for Appellant. 

C. Rama Rao for Respondent. ` 

SV.V. l 
Venkataramana Rao, J. : S. A. No. 873 of 1931. 
` 1st October, 1935. ` 

Civil Procedure Code (V of 1908), S. 73—Rateable distribu- 
tion -claim—Decree.against brothers—-Decree agaitst manager—I f 
decrees against the same judgment-debtor—Whether a decree-hol- 
der claiming rateable can question the decree’ of another claimant. 

G and R were brothers and members of a joint Hindu family, 
G being the elder and the managing member. In respect of debts 
incurred for the joint family, creditors had obtained decrees, 
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Amongst them were decrees in O. S. No.79 of 1925 and Ô. S. 
No. 26 of 1926, which were decrees against G as family manager, 
both personally and, against family properties in his hands. 
Decree in O.S. No. 79 of 1925, was passed on 11th January, 1926, 
and that in O. S. No. 26 of 1926 on 14th September, 1926. Subse- 
quently the first defendant filed O. S. No. 46 of 1927 against G 
and R and the Official Receiver as representing G who had by 
then become an insolvent. That suit was in respect.of dealings 
made by Gas family manager. In execution of the decree in 
O.S. No. 46 of 1927, the properties set apart as and for R’s share 
were sold as property of G and R and the sale proceeds were 
deposited into Court. Before the realisation of these assets, the 
plaintiff had attached the said properties and the attachment was 
pending. He applied for rateable distribution but that claim was 
negatived on the ground that the decrees were not against the 
same judgment-debtor. Thereupon this suit was filed. 


Held, that as held in 1935 M. W. N. 960, a strict and literal 
interpretation should not be given to the words‘same judgment- 
debtor’ in S. 73, Civil Procedure Code, so as to take in only same 
persons eo nomine. A joint family consisting of a father and son 
does not differ from a like family consisting of undivided brothers 
except so far as they are affected by the peculiar obligation of 
paying their father’s debts, and the fact that the father is in all 
cases and necessarily in the case of infant sons the manager of 
the joint family estate. When a person is sued as family manager, it 
must be taken that he represents all the members of the family 
and they are also constructively parties to the suit and therefore 
they must be deemed to be judgment-debtors for the purpose of the 
Suit, 


LL.R. 22 Mad. 24l; LL.R. 26 Mad. 179 and 1935 M.W.N.960, 
relied on. 


As for the contention that the decrees obtained by daana 
against G were not decrees which could bind R held, it is not open 
to the several decree-holders to impeach the said decrees in the 
absence of fraud or collusion between the Blue and G, and 
when R has not chosen to contest the same. 


LL.R. 43 Mad, 581, applied. 


T. M. Krishnaswani duj and C. V.M ahadevan tor Appel- 
‘ants. f 


2G, A. Vébdyaingam $ for Respondent. 


S. viv. a ae 
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Cornish, Varadachariar, Wadsworth, 
-Venkataramana Rao and 
Lakshmana Rao, JI. - C: R. P. No. 1683 of 1934, 
2nd October, 1935. Lg 


Chit Fund—Prize chit—A subscriber who draws the lot ceasing 
to subscribe for future subscriptions—If the chit fund a ‘lottery’ — 
Meaning of ‘keeping’ in S..294-A, Indian Penal Code—Subscribers, 
if abettors of offence under S. 294-A—Claim for refund of subs- 
criptions paid by subscriber—If maintainable—S cope and apples 
tion of ‘in pari delicto’ doctrine. 

A chit fund was promoted with 625 subscribers, the final 
profit to be paid to a temple specified in the agreement. Each 
subscriber was to pay Rs. 3 a month for 50 months. Every month 
lots were to be drawn in the temple court-yard and the subscriber 
whose chit was drawn was to get Rs. 150 with no further liability 
to pay future subscriptions. The draw was to be in the temple 
and it was so drawn in the temple for 45 months. The chit was 
then stopped and thereupon a subscriber who had not been lucky 
to draw before, claimed return of the amounts paid by him. 


Held, by the majority (Venkataramana Rao, J., dissenting) 
that the chit fund in question was a lottery as the chance of 
getting the ‘prize’ was part of the bargain. What constitutes a 
‘prize’ is a question of fact in each case. Cases of old Kuri chits 
like 1 M. H. C. R. 448 and I.L.R. 22 Mad. 212 and the case in L.R. 
5 A.C. 685 where each contributor got back his money in the form 
of a loan, the only thing dependant on chance being the order in 
which these loans were to be made, distinguished as cases where 
the ‘prize’ element was not present. The deciding factor is the 
‘chance of the prize’ and not ‘the chance of loss’ in certain contin- 
gencies. The purchase of the-chance for a prize-without the use 
of personal skill constitutes a lottery and it is not necessary that 
the dominant motive of the persons participating in it should be 
to gamble or that there must be a loss to some eof tig parties. 

LL.R, 48 Mad. 661, not followed. 

LL.R, 50 Mad. 696, explained and distinguished. 

LL.R. 56 Mad. 26; LL.R. 57 Mad. 844, approved, 

A lottery should not be judged by the tests applicable toa 
wagering contract. 

.-, Per Cornish, Wadsworth and Lakshmana Rao, JJ.—Inasmuch 
as the draw was made on 45 occasions in the temple, there has been 
a habitual user of the place to constitute ‘keeping’ within the 
meaning of S. 294-A, Indian Penal Code and the definition in 
(1907) 1 K.B. 64 and 13 Q.B.D. 505. It is not necessary that the 
promoters should have absolute control over the place, provided 
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they have sufficient hold over the place and have been permitted 
to use the place for the purpose, nor is it necessary that it should 
be solely appropriated for the purpose. 

Per Venkataramana Rao, J—A lottery is a species of gaming 
or wagering and may be described as an agreement whereby a 
prize or prizes are to be awarded by drawing lots or by any other 
chance method to one or more of the persons who risk the payment 
of money or other valuable consideration for the chance of win- 
ning a prize. According to the decisions, four elements are essen~ 
tial (7) a prize or some advantage in the nature of a prize, (2i) 
distribution by chance, (tii) consideration paid or promised, (tv) 
risk or loss, The decisions in 1 M.H.C.R. 448, (1919) M. W. N. 
570 and ILL.R. 22 Mad. 212, establish that where the dominant 
feature of the transaction is the promotion of mutual thrift and 
co-operation and the object is for a beneficial purpose and not for 
the purpose of gaming or speculation, the fact that certain matters 
are determined by lot will not constitute it a lottery, and risk of 
loss isa necessary element. The dominant feature here is the raise 
a fund for the purpose of the temple and not gaming or specula- 
tion. Every one of the cases when examined establishes the neces- 
. sity of a loss as an element in determining whether a transaction 
is or is not a lottery. It may be that in some cases it is difficult to 
estimate the loss as in tea or sweatmeat packet cases, newspaper 
coupons or musical entertainment cases, where you cannot allocate 
how much was paid for chance and how much for the article; but 
still the Courts are at pains to discover a loss whether it be 
notional or hypothetical, 


11 Ch. D. 170 and 15 Ch. D. 247, explained. 


Loss of interest is no loss. Further here all the subscribers 
have made a gift of such interest as may be earned to the temple. 
It is competent for a subscriber to forego interest and there is 
nothing illegal in it. 

It is paramount policy not to condemn a transaction like this 
which in the social consciousness of the people is not considered 
illegal. 

Held, (by all the learned Judges) that the subscribers were 
not abettors of the offence under S. 294-A, as they have no hand 
in the publication, nor have they a hand in the keeping of the 
place. At best it can only be said that they aid in the lottery by 
subscribing thereto or taking tickets but that will not make them 
guilty as abettors. 

The lottery Acts have been. promoted in England, and 
S.294-A Indian Penal Code has been enacted in India for the 
benefit and for the protection of the subscribers andas held in 2 
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Cowp. 790, 24 40. B. D. 742 and (1893) 2 Ch. 154, the statute being 
aimed at protecting. them (the subscribers) from the promoters, the 
parties are not im pari delicto. The second case laid down in S. 84, 
Trusts Act governs this class of cases and the subscribers can 
recover the amounts paid by them. They cannot recover ‘ the 
prize’, because then they will have to “enforce the illegal contract”. 

Per Venkatramana Rao, J—It will also come under the third 
category in S. 84, Trusts Act, as the effect of permitting the pro- 
moters to withhold the moneys will be to defeat the provisions of 
law and the promoters must hold the property for the benefit ‘of 
the subscribers. > 

T.-M, Krishnaswami Aiyar and C. K. Visvanatha Aiyar ` for 
Petitioner. 

Ch. Raghava Rao and S, Rajaraman for Respondent, 

2 S. V.V. a 
Varadachariar and Pandrang Row, JJ. A. S. No, 404 of 1930. 
4th October, 1935, 

- Hindu Law—Will—T estator giving absolute estate to ai 
and choice to adopt or not to adopt a boy—Alienations by widow 
prior to adoption—If valid. 

‘A Hindu testator by his: will provided that his wife may make — 
successive adoptions, if necessary, to perpetuate his lineage. He 
then went on to say that “if my wife does not wish to adopt, she 
should enjoy my entire property as she likes with right to gift, 

sale ètc. and if she adopts a boy, my wife shall have absolute right 
to the property only till her death and she should be the Kartha of 
my property till her death’. The widow made an adoption in 
1915, but prior thereto she had effected some alienations of por- 
tions of the husband’s property. The ‘adopted son questioned 
these alienations. 

Held, that under the will the testator cannot be said to be 
so dominated by the adoption idea that he must be deemed to 
have left nothing more than a Jimited estate to the wife, even 
before the adoption takes place and the alienations prior to 
adoption were valid. 

P. Somasundaram.and P. V. Vallabacharlu for Appellant. 

‘Ch. Raghava-Rao and C. Rama Rao for Respondents, 7 


a SNN. 


-~ memea 
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Cornish and Stodart, JI. . |, Ss, A. No. 1285 of. 1952, 
30th September, 1935.. : 


Mortgage—Suii by T E N to prove. dheke of con- 
sideration—Plea that ‘mortgage was a sham transaction paiay 
to defeat creditors—How far can be pleaded. 

In a suit by a mortgagee against his mortgagor to enforce the 
‘mortgage, the onus of proving a plea of ‘no consideration’ rests on 
the mortgagor. 


The mortgagors pleaded that ascertain creditors threatened 
to attach the family properties, the plaintiff’s (mortgagee’s) father 
advised the defendants (mortgagors) to execute several sham 
documents in respect of various family properties for safeguarding 
the same against creditors and to thereby defeat a possible attach- 
ment of the properties by a creditor. It was.not shown that any 
creditor was persuaded not to attach by reason of the- suit mort- 
gage deed nor was any creditor thereby defeated. 


Held, that the mortgagor was not in the circumstances pre- 
vented from showing that it was a sham transaction as the fraud 
had not been carried out. 

13 M.I.A. 551, followed. 

Taylor on Evidence Vol. I, S. 93, relied on. 

32 M.L.J. 484; 24 L.W. 500 and 45 M.L.J. 161, distinsutshed: 

C.S. Venkatachariar and P.S. Sarangapani Ayongor for 
Appellant. 

'K. Rajah Aiyar and M. R. Venkatarama diyar f for r Respond 
ent. ig 
‘S. V. V. l ——— 


Burn and K. S. Menon, JJ. _ C M. A. No. 92 of 1934: 
` 2nd October, 1935. 

Indian Companies Act, S. 156, and R. 59 of the M adras Rules 
—Call upon member to contribute—M embers share amount— 
Adjusted towards his loan to the Fund—If member yet liable as 
a contributory—Objection as to absence of notice under R, 59. 


.. . A Mutual Benefit’ Permanent Fund was ‘compulsorily. liqui- 
dated in 1928, under the provisions of the Indian Companies Act 
VII of 1913. Call was made upon the appellant to contribute; He 
contended that his share amount was adjusted in 1925 towards 
his loan to the Fund and that thereby he ceased to be a member: 


Held, that by the adjustment of his loan by means of his paid 
up shares, he did not cease to be a member in the absence of 
a valid forfeiture and the appellant is liable to contribute to the 
assets of the Fund, ,A technical. objection as to:absence..of notice 

NRC 
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ünder R. 59 of the Madras Rules cannot be allowed to be raised 
for the first time in the Appellate Court. ‘ 
- P.S. Ramachandra Aiyar for Appellant. 


a A. Sy ila for the Respondent (Fund). 
S. V. V. 


Cornish, Varadachariar, Wadsworth, C. M. A. No. 225 of 1928. 
Venkatramana Rao and — ' i 
Lakshmana Rao, JJ. 
“2nd October, 1935. 

Civil Procedure Code (V of 1908), O.21, R. 66, Ss. 50 and 52 
-—Death of judgment-debtor after an order for sale of his pro- 
perties—Sale without bringing on record his legal representa- 
tives—If merely irregular or a nullity. 

After the order for sale was passed and before the actual 
sale, the judgment-debtor (J. D.) died. The fact that he had 
died had been brought to the notice of the Court and of the decree- 
holder (D. H.) even before the sale, But the legal representatives 
‘of J. D. were not brought on record and the sale went on without 
the legal representatives but retaining the deceased J. D. on record. 
The application was made within 30 days of the sale both under 
S. 47 and O. 21, R. 90, Civil Procedure Code but in the view that 
the. lower Court took that the sale was void and a nullity, no 
enquiry was made in respect of the allegations as to ‘substantial 
injury’ required to support the application so far as it was one 
under O. 21, R, 90. Itwas contended by the auction-purchaser; 
{i} that as the J.D..died only a week before the sale and no judi- 
cial act remained to be done, the omission to bring on the legal 
representative was only an irregularity, (ii) that he was a bona fide 
auction-purchaser at Court sale, (tii) that 50 M.L.J. 662 is wrong, 
that (iv) LL.R. 47 Mad. 63 is correct and is supported by Allaha- 
bad and Calcutta, (v) that LL.R. 47 Mad. 288 is wrongly decided, 
(vi) that on a reading of Ss, 50 and 52, Civil Procedure Code, all 
further proceedings must be deemed to be taken only against the 
‘estate’ of the deceased person and the presence or absence of the 
legal representative as a party to such proceedings is not really a 
factor affecting the jurisdiction of the Court executing the decree, 
especially when there is no judicial act done in his absence and 
(vii) that after attachment the property is brought into ‘custodia 
leges’ and thereafter it is the duty of the Court to carry out the 
purposes for which the attachment has been effected and the 
violation of any provision of processual law at subsequent. stages 
cannot affect the jurisdiction of the executing Court. 


Held, that the sale held in the absence of the legal represen- 
tative isa nullity. and not a mere irregularity.and that “7 M, Ap is 
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correctly decided. On the judgment-debtor’s death, the propérty 
ceased to be that-of the- judgment-debtor. and became the pró- 
perty of the legal representative, . Execution under the ‘new code 
is against the legal representative and not Eoen me estate of the 
deceased person. | 


s2 


Case-law, discusse. fem del 


V. V. Srinivasa ia is and M. K PRUT Bharati oF 
Appellant. 


uny 


A.V. tanana Sastri for Respondent: 

S. V: V. i 5 l ES D a 

Pandrang Row and Stodart, JJ. Appeal Nos. 28 and'3ő of ee 
2nd October, 1935. ‘ 


C ontribution—Agreement to share expenses of iaioe: 
fence of an unlawful act—If agreement valid—Interest on sums 
spent—Absence of express agreement as to interest—If interest can 
be given as damages—Proper course to pass a preliminary decree 
first and then a final decree. 





A suit, was brought for contribution in respect of moneys 
spent for the purpose of defending five cases and the claim’ was 
‘based on an express agreement whereby the said expenses were to 
be shared by the plaintiff and the five defendants in equal shares, 
It was a joint defence in all cases arising as a result of a faction, 
The agreement was to share equally the expenses of any litigation 
that might be launched as a result of the expulsion from caste of 
two persons. It was found that there was no express ageement to 
pay interest, : 


. Held, that even assuming that the expulsion from caste was 
itself a manifestly unlawful act or constituted a tort, an agreement 
to share the expenses of any litigation that was launched- asa 
consequence of the expulsion from caste would not also be mani- 
festly unlawful. Prima facie an agreement by parties to share 
the expenses of litigation is not an unlawful act even though the 
litigation is the result of something unlawful done by them.. The 
suit for contribution is therefore maintainable. a 


Apart from a definite agreement to pay interest, there cannot 
be any equitable basis for the claim to interest by way of damages 
in a case of this sort,- namely, an action for-contribution, in the 
absence of any demand before suit claiming a definite: sum as s due 
on the score of contribution. 


4 

Where parties have paid several sums, and the defendants 
dispute the propriety of items of expenses incurred by the plain- 
tiffs, the proper course-is-to declare the liability to‘contribute bya 
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„preliminary decree, and then to scrutinise the items after giving 
parties an opportunity to surcharge and falsify.. 

T.M. Krishnaswami Aiyar and K, V. Ramachandra ‘Alves ae 
Appellants. 

T. R.V folaloa s astri and A, S rinivasa Aunar for Res- 
pondents. i 
S. V.V. ee 


“"Varadachariar and Pandr ang Row, JJ. Appeal No. 132 of 1934. 
2nd October, 1935. ` 


Indian Trusts Act, Ss. 82 and.84—Transfer by A to’ B—Con- 
sideration paid by C—Transfer benami in name of B to defraud 
creditors—A, not a party to the fraud—Suit by C against B—If 
pari delicto doctrine applies—Prior suit for specific performance— 
Court refusing to consider plea of benami—lIf res judicata in the 
later suit by B ‘against C for possession, 


“One N purchased the suit properties from .A and B (father 
and son) under Ex, A 2 on 21st December, 1918, The considera- 
tion for this purchase was paid by the first defendant, who was 
N's father-in-law. At the time of the purchase, the property was 
‘subject to a usufructuary mortgage in favour of the first defendant, 
‘the equity of redemption being in 4 and B. ‘The ‘first defendant 
chad agreed to assign his mortgage right to H and as he failed to so 
-assign, H had filed a suit for specific performance. Being afraid 
‘that if pending the suit, the first defendant purchased the equity 
of redemption, his interests may suffer, he went through the pro- 
cess of releasing his right in favourof 4 and B ds if on payment of 
mortgage money by them and then took a sale of the properties in 
favour of his son-in-law N. When these facts were put before 
the Court in H’s suit, the Court gave only a decree for damages. 
In 1921, N for some reason sold the properties to the plaintiff 
under Ex. A. It was found that between 1918 and 1921, N was 
never in possession, nor was plaintiff able: to get possession. “The 
title-deeds were with the first defendant and the plaintiff never 
even inspected the title deeds, It was also found that the. plaintiff 
was aware of the true character of the purchase under Ex. A 2. . 


In 1922, the first defendant instituted a suit O.S. No. 3 of 1923 
for a declaration that the sale to N was for the defendants’ benefit 
and that the sale to plaintiff was fraudulent. That suit was dismis- 
sed on the ground that the then plaintiff was not entitled to raise 
the plea on which he founded that suit and expressly refrained 
from deciding the question of benami. 


-z Held, that it will be too much to read into that dneni a 
gecisiop; that for all time and jn all proceedings between the parties 
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it must be taken that the title had vested conclusively in Natesa 
and not in first defendant or that first defendant was not entitled 
to plead his own title. Whether a particular plea could be raised 
or not is a question in the nature of a preliminary plea and any 
decision on that question is not a decision on the merits which 
could be regarded as res judicata, There the plaintiff relied on the 
story of fraud, but here he can succeed on other grounds and. 
without pleading his own fraud and therefore it is not res judicata.. 

59 M. L. J. 296 (P.C.), discussed and explained as a case 
where the earlier judgment was construed as also deciding finally 
the question of title. 

Held also, that as A and B conveyed the property to N for 
consideration paid by the first defendant, N will, under S, 82 
of the Trusts Act, hold the property for the benefit of the first 
‘defendant. ‘The only question therefore is as to who paid the 
consideration N or the first defendant and looking that way it is 
ufinécessary for first defendant to rely on “any of the ingredients 
referred to in S, 84. This is not a case where a party « can succeed 
only. on proving his own fraud. | : 

The doctrine of in pari delicto will operate as a bar a where 
it is necessary for the party to plead his own fraud: before he'can 
make out his case. Further S. 84 cannot apply because 4 and B. 
had no illegal purpose in view nor were even parties to any fraud 
that the first defendant had in view, nor is this suit concerned with 
any claim of A and B to be beneficial owners. 

Held further, that in fact there was no fraud in law because, 
neither N’s submission to redemption nor his purchase of the equity, 
of redemption pending the suit by H for specific performance could: 
be held to be fraudulent or illegal. 

B. Sitarama Rao, S. S. Ramachandra Aiyar and S. Ramanatha: 
Aiyar for Appellant. j 
© C. S. Venkatachariar, D. Ramaswami Aiyangar, M. R. Rama- 

chandra Pantand V. Ganapathi for Respondents. 


S. V.V. : 
_ King, J. _C.M. P. No, 1747 of 1935. 
8th October, 1935. 
` Co-operative Societies Act (VI of 1932), S. 51 (1) (b) (c)— 
Deputy Registrar taking proceeding against ex-directors at the 
instance of Secretary of a Society—Jurisdiction—Writ of prohi- 
bition would he. f i 
_ Where a Deputy Registrar of Co-operative Societies enter- 
tained a proceeding under S. 51 of the Madras Co-operative- 
Societies Act (VI of 1932) at the instance of the Secretary of a 
Society against certain ex-directors of the Society for holding 
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them liable for certain loss caused by their having’ sanctioned a 
loan'on insufficient security while they were in office, i $ 

Held, (1) that the Deputy Registrar had no:jurisdiction under 
S: 51 (1) (¢).to entertain a reference against past officers of the 
Society; 

- (2) that the fact they were also members of the Society 
did not bring them within sub-S. (1), Cl. Oy of the same 
section ; ` 

39 Ch. D. 372, followed; and 

-(3) that therefore the Deputy Registrar’s action was one 
without jurisdiction and should be stopped by a writ of prohi- 
bition: 

. Ș. . Ramaswami- diyar and V, K. Sinioasi Aiii fr 
Petitioners, 

- B. Sitarama Rao and K. V enkatėswaran for Respondents. 

le See 3 ; 
King, J. C. R. P. Nos. 1240 and 1241 of 1935. 
9th October, 1935.. 


Provincial Insolvency Act, S. 28—Promissory note by. a Hindu 
father—Insolvency of the father—Subsequent suit by the creditor 
on the pro-note against the father, the sons and.the official receiver 
Father and the official receiver added as pro forma defendants 
—If suit maintainable without the leave of ihe Court under S, 28, 


A Hindu father executed a promissory note in favour of the 
plaintiff. Subsequently the father was adjudicated an insolvent 
and after his insolvency, the creditor brought a suit for money 
against the father, the Official Receiver and the sons and. alleged: 
in the plaint that it. was borrowed for family necessity and that the 
father and the Official Receiver were added-as pro forma defend- 
ants and. that no-relief was prayed for against them but only 
against the son’s interests in the joint family properties. Leave of 
the Insolvency Court was not obtained for filing this suit contend- 
ing that he (plaintiff) was not commencing any suit or claiming 
any relief against the insolvent or his property. 

Held,.that during the lifetime of the father, a suit cannot be 
filéd against the sons alone on a promissory note exetuted by the 
father (ILL.R. 27 Mad. 243; I, L. R. 40 Mad. 581; LL.R. 47 Mad. 
621, relied on); and that the suit was against the insolvent though 
he’ was alleged to'be added as a pro forma defendant. But in 
view of the decision in 65 M.L.J.277 taking a-.contrary view, the 
question has been referred to a Bench. 

Bae a oF Parthasarathy Aiyangarand N. Ramaswami Aiyangar 
for Petitioners, 

Vv; Govindarajachari for Respondent. 

“S, V, V: — 
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Varadachariar and Stodart, JJ: Appeal No. 78 of 1930. 
4th October, 1935. : 


Contract Act, Ss. 69 and 70—Co-owner paying peishcush due 
by the others—If Ss.69 and 70 apply to such cases—Separaie 
owners of portions of Zamindari—Arrears of peishcush—Sale for 
—One owner paying off sale amount and 5 per cent. solatium— 
Sale set aside—-Suit for reimbursement from the other owners— 
Liability of the other owners—Claim for a first charge—M aintain- 
ability of—Difference between petshcush and the 5 per cent. 
Ssolatium—Liability of villages only pro rata. 


Under a presettlement grant of 1760 from the Zamindar, the 
plaintiff owned two villages in the Karvetnagar Zamindari, free 
of rent, The first defendant is the Zamindar. The second defen- 
dant is an usufructuary mortgagee of a considerable portion of the 
Zamindari. It was a condition in the mortgage that before appro- 
priating anything towards principal and interest he shall pay 
annually to the Government out of the rents and profits of the 
estate Rs. 70,000 towards the land revenue and land cess, The 
third defendant was an usufructuary mortgagee from the ninth 
defendant, whose ancestors claimed a village under grant from 
the Zamindar. The other defendants were persons interested in 
some of the other villages in the Zamin. As the method of settle- 
ment in this Zamindari is different from the scheme of Reg. XXV 
of 1902, even presettlement inams continue to remain liable 
to the Government for peishcush due by the Zamindar. In 1926, 
the Zamindar was in arrears to the Government for portions of the 
peishcush for fasli 1334 and 1335 to the extent of over a lakh of 
rupees. Some payments were made and on 20th August for the 
balance of nearly Rs. 70,000, 13 villages including one of the plain- 
tiff’s and one of the third defendant’s were sold. On 17th Septem- 
ber the plaintiff got the sale set aside under S. 37-A of the Revenue 
Recovery Act by paying Rs, 73,503 being the arrears due plus a 
sum of about Rs. 3,545 being the 5 per cent. solatium to be paid to 
‘the purchasers. The plaintiff claimed repayment of these sums 
from all these defendants. The plaintiff relied on a contract with 

‘the second defendant, under which the second defendant was 
alleged to have asked the plaintiff to pay promising to repay the 
amount. The contract was found against. The plaintiff claimed 
for a personal decree against the first defendant as the registered 
proprietor, against the second defendant under Ss. 69 and 70 of 
the Contract Act and Gi) a first charge on all the villages in the 
Zamindari, 


Held (i) that she (plaintiff) was entitled to a personal decree 
against the first defendant as the registered proprietor though he 
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is not in possession of all the villages or is not the real owner in 
respect of some of them. a; 


The second defendant. is liable to pay the Government 
revenue under S. 76 (c) of the Transfer of Property Act and he 
is personally liable under Ss, 69 and 70 of the Contract Act because 
he is using property which but for the plaintiff’s act would not 
have existed or been available to him, and as such he has cons- 
ciously accepted the benefit of the plaintiff’s act and must pay: for 
it. Though there was no express contract to pay, the ‘second 
defendant knew that the plaintiff was laying out her money in the 
expectation of being repaid. (See LL.R. 33 Mad, at p- 195.) ` 


25 I.C. 783; 27 L.W. 406 and I.L.R. 38 Mad, 235, ‘referred to, 

There is no difference whether the payment was made prior 

to sale or after it has taken place to set aside the sale. (49 M.L. 
J. 88; 68 I.C. 104; I.L.R. 38 Cal. 1 and I.L.R. 10 Pat. 528.) 

Ss. 69 and 70 apply even to cases of co-owners. (I. L.R. 38 

Mad. 235; I.L.R. 32 Cal. 374; 25 C.W.N. 813; 34 C.W.N. 41; 60 

“LC. 414; LL.R. 10 Pat. 528 and 1930 M.W.N. 644, distinguished.) 


Per Veradachariar, J—The covenant to pay Rs. 70,000 in the 
mortgage by the second defendant was with the first defendant and 
it is therefore doubtful if S. 69 could be availed of by the plaintiff 
who was a third party to the contract. 26 M.L.J. 366; 49- M.L.J. 
88 and I.L:R. 42 Bom. 99 seem to favour the wider construction 
but I. L. R. 34 All. 63; 42 M.L.J. 446; 32 M.L.J.347 and 69 
M. L. J. 303, sound the other way. But as here the liability 
of the second defendant under the usufructuary mortgage deed in 
respect of payment of revenue is little more than a definition of 
the liability cast on him by law, viz., under S. 76 (c) of the 
Transfer of Property Act, he is liable also under S. 69 of the 
Contract Act. 


Per Stodart, J—The second detendant is liable under S. 69 
as by the terms of his mortgage he had bound himself to pay 
Rs. 70,000 towards the peishcush and land cess due on the Zamin- 
dari. 


Held further, that the plaintiff does not come under S. 35, of 
the Madras Revenue Recovery Act, as he is nota tenant, nor a 
mortgagee, nor an incumbrancer, or a person not in possession. 
. The plaintiff is entitled toa first charge and entitled to priority 
over-all other interests. Per Varadachariar, J. on the analogy of 
the salvage lien and per. Stodart, J. on the principle of S. 82, of 
the Transfer of Property Act and subrogation to the right of the 
Governnient. The liability of the villages-is only pro rata and not 
a joint liability. | 
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11 M.I.A. 241 and 59 Cal. 468, relied on. 
ILL.R. 55 Mad. 468, doubted and distinguished. 


The 5 per cent. solatium is not part of the common burden and 
that can therefore be had only out of the properties actually sold 
and will be recovered as a first charge only on the villages sold. 


Per Varadachariar, J—If the plaintiff’s agent had made the 
deposit in pursuance of an enforceable contract of loan between 
the plaintiff and the second defendant, it might be doubtful if the 
plaintiff could have sustained her claim for a charge on the pro- 
perties, on the analogy of the doctrine of salvage or on equitable 
grounds (1918 A.C. 390) but the grant of a relief under Ss. 69 or 
70 of the Contract Act will not preclude the declaration of a 
charge on equitable grounds. (I.L.R. 44 All. 67.) 

A, Ramachandra Aiyar for Appellant. 


V. V. Srinivasa Aiyangar with- S.° Ramanujachari, T. M. 
Krishnaswami Aiyar, with B. C. Seshachala Aiyar, C. S. Venkata- 
chariar, T. Ramachandra Rao and A. Sundaram for Respondents. 


S. V. V. —— ` 


Venkatramana Rao, J. 2 S. A. No. 1003 of 1931. 
15th October, 1935. 
Easements—W ater—Owner of a tank—Improvements to tank 
—Afecting the owners of land below the tank—How far permis- 
Sible—Injunction, if can be issued, 


The defendants owned a tank S. No, 823 and the plaintiff 
owned lands south of it. The defendants made certain alterations 
by extending their bund to the north and east, thereby increasing 
the mamool ayacut of the tank to take water to other lands other 
than the mamool ayacut. It was found that the plaintiff’s lands 
were inundated by the action of the defendants, though there were 
not sufficient materials to assess the damage, and the Court came to 
the conclusion that whether or not there was an invasion of the 
plaintiffs’ right regarding the enjoyment of the land, there was 
evidence to show that defendants were threatening to invade his 
rights. 


Held, that it is enough to issue an injunction restraining them 
from ‘extending the bund like that. The law would guard against 
risks which are so imminent that no prudent person would incur 
them, although they do not amount to absolute certainty of damage. 
It will even provide against less imminent probability in cases 
where the mischief, should it be done, would be vast and over- 
whelming. i 


28 Ch. D. 688 and 3 My. and K. 169, followed. 
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But the defendants’ would be within their rights if they effect 
improvements to the tank for storing water to irrigate the mamool 
ayacut ‘and if in consequence of the exercise of their natural right, 
the plaintiffs’ land is flooded, no cause of action arises against 
them. 


36 L.W. 408 and I.L R. 24 M. 202, relied on. 


K. Raja Aiyar, V. Ramaswami Aiyar and B. R. Sethuraman 
for Appellants.: 


S. Nagaraja Aiyar and J. R. Alwar Naidu for Respondent. 
S. V. V. ——, 


Venkatramana Rao, J. S. A. No. 1013 of 1°31. 
15th October, 1935, e 


Madras Estates Land Act, S.151—Separate parcels of land 
held in one patta—Structures put up on a small bit of one parcel— 
Suit for ejectment—Maintainability of—Injunction—If can be 
granted—Holding in S. 151 if includes part of a holding. 

A ryot of 2 separate parcels of land in S. Nos. 90, 91 and 207 
built on 7 cents out of 56 in S. Nos. 90 and 91. The landlord there- 
upon brought a suit to eject the ryot from the holding and for 
an injunction, 


Held, that holding in S. 151 of the Madras Estates Land Act 
means a holding as a whole and nota part of a holding and a suit 
for ejectment must be in respect of the whole and not a part. 


IL.R. 39 M. 673, relied on. 


It is difficult to envisage what exactly was in the contempla- 
tion of the legislature when it used the expression any part thereon 
in S.9. While the Act provides for sale or purchase of a part of a 
holding in Ss. 111, 125 and 130, or for a transfer of a ‘portion of 
his holding’ in S. 145 or for relinquishment of a part of a holding 
in S. 149, nowhere does it make provision for ejectment of a ryot 
from a part of the holding. Sothe reference to a part of the 
holding in S.9 may be to emphasise a prohibition against eject- 
ment save as provided inthe Act. It will not be permissible to 
deduce from ita possibility of a partial ejectment. It may be 
suggested that after a ryot has transferred a part of the 
holding and given notice of it under S. 146, and till the land- 
holder has entered into separate engagements as provided in 
S. 146 (2) both the transferor and the transferee will be in 
possession of parts of the holding and possibly ejectment 
from such a part is permissible (See I.L.R, 51 Mad. 
4/8), or it may refer to cases under the proviso to S. 3, 
cl. (3). The argument based on ‘distinct parcels’ namely 
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that these parcels were entirely distinct, is untenable in view 
of the plain language of S. 151 and the decision in I.L.R. 34 Cal. 
718. The question is if the holding taken asa whole has been 
materially impaired:in value for agricultural purposes or rendered 
substantially unfit for such purposes owing to the building having 
been erected. Though ejectment cannot be decreed; as injunction 
can be granted, 


2 M.L.J. 48, relied on. 
LL.R. 4 All, 174, not followed. 
S. Ramaswami Aiyar for Appellant. 


K. V. Srinivasa Aiyar, for Respondent. 
SiV V, —— 


Wadsworth, J. S. A. Nos. 894 and 895 of 1931. 
16th October, 1935, 


Mandatory injunction—Erection of structures under a mis- 
taken impression—Absence of protest and absence of acquiescence 
_ Effect of—If injunction could be granted. 


Where structures were built adjoining the defendant’s house 
as a result of uncertainty of the parties regarding their rights and 
there was no protest at the time of the building, nor such acquies- 
cence in the acts of trespass as would support a case of estoppel, 


Held, that where the issue of a mandatory injunction would 
involve the removal of a completed structure, which entails no 
inconvenience to the plaintiff and is only a slight invasion of the 
plaintiff’s rights, not committed wantonly or after protest, pecu- 
niary compensation is the more appropriate remedy. 


A.I.R. 1929 Bom. 137, followed. 


But with regard to another encroachment, where the affect 
was to enable the encroacher by virtue of his encroachment to 
compel the appellant to cede title in a strip of land over 200 feet 
long and of a width between 1 to 14 feet including a number of 
trees, held that to accede to that will be to direct a compulsory 
acquisition of a strip of land under the guise of monetary com- 
pensation in lieu of injunction and cannot be permitted. 


C. Rama Rao for Appellant. 


P. Samasundaram for Respondent. 


S. V. V. 
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Venkatramana Roo, J. C. R. P. No. 752 of 1932. 
17th October, 1935. 


Non-Gazetted Government Officers’ Association Mutual 
Benefit Fund, Lid. Articles of Association, 13 and 14—Subscriber 
nominating his son—Creditor of the subscriber attaching benefit 
moneys—Whether attachable—Subscriber having no disposing 
power over the moneys—Nominee or legal heir only a cestui que 
trust—His powers—Moneys of the fund not forming part of the 
estate of the subscriber, 


One R became a subscriber to the Non-Gazetted Government 
Officer’s Mutual Benefit Fund, Ltd. He nominated his son but the 
son died. R also died subsequently without making a fresh nomi- 
nation. A creditor of his, in execution of a decree obtained 
against” his other son and widow, attached the benefit moneys 
standing in his name as subscriber to the Fund. On the question 
whether the benefit moneys were attachable, 


Held, (1) that the rules of the fund formed the contract and 
the subscriber had only a limited interest and no disposing power 
over the benefit moneys which did not form part of the estate. 
21 Q.B.D. 471; (1892) 3 Ch. 63; 23 Ch. 235; (1841) 1 Ch. 45 
and 32 T.L.R. 240, referred to and relied on. z 


© Cases relating to Life Assurance distinguished from those of 
Mutual Benefit and Provident Funds. 


15 Q B. 365; (1924) 2 Ch. 348, referred to. 


(2) That there was no inconsistency between the right of 
action in the litigant and the fruits of action being held by him 
for the benefit of a third party. 33 M.L.J. 467, relied on. 

(3) That the benefit moneys formed a trust fund and that 
the nominee or the legal heirs were the cestui que trust, the right 
of the cestui que trust being a recognised exceptior to the rule 
that a third party to a contract cannot sue. A.I.R. 1931 Bom. 300, 
referred to. i 


(4) That therefore the moneys were not attachable. 
J. A. Pinto for Petitioners. 

A.V. Visvanatha Sastri for Respondent. 

K. C. 
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Masthawan: Nair.and-Stone,JJ.0 °° Appeal No. 384 of 1927. 
- 18th October, 1935. 

‘Hinds Law—M ortgage by father—S on alive and the only ço- 
parcener—Son dying without either ratifying or questioning the 
‘mortgage—S: ‘ubsequent birth of a son long after his death—If can 
question the mortgage-—Cause of action—When arises—Guardian 

`of minor—Failure to instruct. counsel for . Penna, T: negligence 
sufficient to set aside the decree. ie ae 

` Ata time when a father had one’ son and no other coparce- 
‘ners, he mortgaged certain family properties but ‘without the con- 
sent of the then living son. The son died: without’ having either 
‘ratified the transaction or attacked the transaction. Some consi- 
derable time after his death, a time exceeding the period of gesta- 
tion, the present plaintiff was born into the family. The mort- 
gagee brought a suit on his mortgage against this plairitiff, and as 
‘the uncle refused to be his guardian ad litem, a Court guardian was 
appointed.. The Court guardian failed to instruct his vakil, with 
the result the minor’s vakil reported no instructions and’ the suit 
-was decreed . on the mortgage and a sale followed in execution. 
On attaining majority, the minor filed this suit. to set aside. the 
decree as vitiated by the negligence. of .the guardian and. that the 
‘mortgage was not binding as.there was.no necessity to mortgage, 
This was more than 6 years after the alienation. 

Held, that prima facie one must assume a court guardian is 
-doing everything rightly and properly in his office until there is 
some ground for making one think that he is not and if he honestly 
decides: that there was no point in the defence, it cannot be 
attacked as, negligent. Art. 120 applies to this kind of suit and 
.time ordinarily begins to run from the date of the alienation. a 

Held further, that a plaintiff can question the validity of an 

‘alienation only of such property in which he had an interest at the 
date of the alienation. If his interest came into existence subse- 
„quently to the alienation he cannot question the validity thereof. 
, But whether or-not an after born son can effectively join with 
existing sons to attack or resist an alienation, the cause of action or 
-the right to defend is a cause or right that was in those members 

‘of the family that were alive at the time of the alienation and 
were not consenting. The-right to attack begins to exist at the 
- moment of the alienation and at the highest (not decided” whether 
it: extends so high). exists in all members of the family that exist 
while such right of action is intact. -If that right of action’ is lost 
by those members of the family who had it when. it arose, ‘that-i 1s 
those.coparceners who were‘in existence and: not ‘consenting: at the 
time of the alienation;.if that right of. action is ; lost by. them by the 
operation of the statute of limitation, it, is lost: to „the family and 

NRC 


50 


does not live on in some child who becomes a coparcener even 
during the lifetime of the coparceners that existed when the alie- 
nation took place, where such coparceners’ cause of action has 
been barred. And by parity of reasoning just as where the right 
of action possessed by the coparceners existing at the time of the 
alienation if barred, is lost not only by them but also by any 
member of the family later born if they allowed the period of 
limitation to expire, so it is also lost if those persons who were in 
existence at the time of the alienation lost that cause of action by 
death before there came into existence the after born child. This 
is really an action by a coparcener to set aside the alienation of 
another coparcener on the ground that it was made without neces- 
‘sity and normally it arises at the time of the alienation, 
Case-law discussed. 
Ch. Raghava Rao with S. Rajaraman for Appellant. 
V. Suryanarayana, P. Panini Rao and S. Kanakam for Res- 
-pondents, 
S. V. V. —— 
Varadachariar, J. C. R. P. No, 787 of 1933. 
22nd October, 1935. ' 
` Civil Procedure Code (V of 1908), O.21, R. 46 and S. 64— 
‘Attachment of rents from tenant in one suit—Receiver appointed 
to collect the same-——After aitachment judgment-debtor undertak- 
ing to deposit rents in another suit in the same Court—Payment 
by lessee direct into Court as per that undertaking—If can be 
claimed by receiver towards his decree—Payment if by lessee as 
rent or on behalf of the moritgagor—Aitachment—Effect of. 
The plaintiff N obtained a decree against S in S.C. No: 22 of 
1932 and attached the rent payable by the defendant WM who was a 
tenant of S. The attachment was confirmed and N was appointed 
receiver in execution on 14th July, 1932 to collect the rents and 
‘he brought this suit to recover the decree amount out of the rent 
payable by M to S in Kanni 1108. The defence was that the rent 
which was attached was deposited by him in O. S. No. 13 of 1932, 
a suit by a simple mortgagee of the properties. The mortgee had 
‘filed the suit for sale and during the pendency of that suit he 
applied for the appointment of a réceiver. In connection with 
that petition, the mortgagor S proposed on 20th July, 1932 to 
deposit to the credit of the mortgage suit the Kanni rent of the 
mortgaged properties by 27th July. On 28th July, M who was 
made a defendant to that suit on his own application, deposited to 
‘the credit of that suit the sum in fulfilment of S’s undertaking 
‘and filed also an undertaking to pay future rents into Court. 
l N;as receiver; sued to have the rent in deposit paid over to 
*‘Him-as‘the lessee’s money: 


* 


Ši. 


Held, that the money was paid in by the tenant only oñ 
behalf of the mortgagor, who was directed to pay it into Court 
and therefore that cannot be treated any longer as the rent 
attached by N. The payment contemplated under O. 21, R. 46 is 
payment into the attaching Court so as to be availaþle for the 
attaching decree-holder and not payment into the particular Court - 
house even when the payment is ear-marked for some other pur- 
pose, here for the benefit of the mortgagee. 

The mere fact that the debtor does not pay money into the 
hands of the judgment-debtor but to somebody else will not make 
it any the less payment contrary to the attachment, if payment is 
made at the-instance of or for the benefit of the judgment-debtor. 
If, on the other hand, the person who has been prohibited from 
paying the debt by one Court pays it elsewhere, or even into the 
same Court, under compulsion of law, the position may be different. 
To secure some advantage for himself or tothe lessor, the tenant 
voluntarily came into Court and deposited the amount, and cannot 
claim to have paid the money under compulsion of law. 


C. S. Krishnamurthi Aiyar for N. Rama Aiyar for Petitioner, 
Ch..Raghava Rao with Chinnappan Nayar for Respondent. 
© S. V.V. l 
Wadsworth, J. S. A. No. 1218 of 1931. 
22nd October, 1935, l 
Transfer of Property Act, S. 52—Applicability of to agricul- 
tural leases for one year—Necessary party—Non-joinder of—If 
fatal to the suit. 


In a suit brought by the plaintiff against the defendant for a 
declaration that he was entitled as lessee for one year to the crops 
standing on the plaint lands, alleging that the defendant had har- 
vested the crops in the capacity of the son of the auction-purcha- 
ser of the lessor, the defendant took up the objections (i) that 
his father had not been joined and (ii) that the lease relied on by 
the plaintiff was vitiated by the doctrine of lis pendens. 
~ Held, the dismissal of the suit for non-joinder was wrong and 
opposed to the spirit of O. 1, R. 10 (2), Civil Procedure Code. The 
plaintiff must have been afforded an opportunity by the Court 
to implead the necessary party. 

LL.R. 44 Mad. 43, applied. 

65 M.L.J. 290, distinguished. | 

Agricultural leases made bona fide for one year was an ordi- 
nary user of the land and is not affected by S, 52, Transfer of 
Property Act. 

LL.R. 7 Mad. 96, relied,on. 

LL.R. 39 Mad. 283, followed,’ 
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K. Š. Venkataramani with K. Parasurama Iyer for- Appel- 
lant. ; 4 
T. P. Gopalakrishna Iyer for Respondent. 


S. V. V. 


` © Madhavan Nair and Stone, JJ. A. S. No. 424 of 1929. 
22nd October, 1935. l 


- Hindu Law—Joint family—Blending—Treatment of separate 
property as joint family property—If enough to convert them to 
joint family property—Absence of consciousness that they were 
his separate property—If an element to be considered, 





In 1891 the Karnam service inam lands held by the family 
before were enfranchised in favour of A a member of the family, 
who was then the Karnam. From 189] till 1922 when A died, he 
treated the properties so enfranchised as joint family properties in 
a number of documents, by mortgages etc., always describing them 
as joint family properties. But it was not shown that he had the 
consciousness that’ on enfranchisement the property had become 
his, to be dealt with by him as he pleased, and that with that 
consciousness he had treated them as joint family properties. 


_ Held, that it was not sufficient to make them joint family 
properties, so as to go by survivorship to his brother’s son, rather 
than to his widow by succession. Until it appeared that as stated 
in Mayne’s:Hindu Law, S. 278 A had voluntarily thrown the 
property into the joint stock, with the intention of abandoning all 
separate claims upon it, he cannot-be said to have blended -them 
with the joint family property. Mere physical blending is not 
enough. Unless it is proved that A had at any time a conscious- 
ness that these properties were his self-acquired properties anda 
consequent intention to treat them as joint family properties, the 
properties in question cannot be claimed as joint family properties, 
It must especially, be so, in a case-like the present one, where 
there have been fluctuations in legal opinion as to whether on en- 
franchisement the grantee takes them as self-acquired or in the 
character in which he originally held it (See I.L.R. 8 Mad. 249; 

I. L. R. 30 Mad: 434and I.L.R. 44 Mad. 643). 


20 L.W. 812: A.I.R. 1925 Mad. 303, followed. 
LL.R. 50 Mad. 582 and I.L.R. 60 Cal. 1253, applied. 
B. Somayya and S. V: Venugopalachari for Appellant. 


K. Rajah Aiyar; V. Ramaswami Aiyar and A. Swaminaiha 
Aiyar for Respondents. EEE ans ad gee E 
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Venkataramana Rao, J. - C. M. P. No. 2544 of 1935. 
23rd October, 1935. 
Writ of certiorari—Nature of—Powers of the High Court to 
issue the writ—Collector acting under S.46 of the Income-Tax 
Act—If a writ can be issued to quash the order of the Collector. 


The petitioner was assessed to income-tax in the years ‘1931 
to 1934 in various sums aggregating to the sum of Rs. 21,746-13-0. 
The notices of demand were duly issued every year. After the 
assessment, proceedings under S. 46 of the Income-Tax Act were 
commenced and the certificates as required by the said section 
were issued. In March, 1935, the Revenue Divisional Officer issued 
an order for the arrest of the petitioner for the said arrears and 
the petitioner was arrested on 26th June, 1935, when he gave 22 
post-dated cheques commencing from Ist April, 1935 to 6th 
September, 1935, to the Tahsildar for the arrears due and was 
thereafter released; then some of the cheques were cashed but 
proceedings for arresting him afresh were taken for the balance; 
as the other cheques could not be cashed. The petition was there- 
upon filed to quash the proceedings on the ground that they violated 
S.46 (7) of the Income-tax Act in that the proceedings were not 
commenced within one year from the last day of the year in 
which any demand was made under the Act and were also in. 
contravention of S. 48 of the Revenue Recovery Act which. 
requires, as a condition precedent, that there should be wilful 
default. 

Held, that the writ cannot be issued. The writ of certiorari. 


being an original writ, the jurisdiction of the High Court is barred. 
under S. 106 (2) of the Government of India Act. ‘ Original 
jurisdiction’ in that clause is not restricted to suits or actions insti- 
tuted on the original side of the High Court. Income-Tax is 
‘revenue’ (35 M.L.J. 23) and the High Court, which got this 
jurisdiction from the Supreme Court, cannot issue the writ as the 
Supreme Court itself had no jurisdiction to issue a writ of certio- 
rari concerning any act ordered or done in the collection of 
revenue according to the usage and the practice of the itd 
or the regulations of the Governor and Council. 

I. L. R. 53 Mad. 979, followed. 

I.L.R.'50 Mad. 449, distinguished. 

I.L.R. 47 Bom. 742 only says that, to ask.the collector to dos 
his statutory duty, would not be a matter concerning revenue, It. 
does not decide what ‘original jurisdiction’ in S. 106, Goverment: 
of India Act is. 

Whether the said orders of the Collector were wuki on a 
right construction of 5.46 or not, inasmuch as the Collector was, 
acting bona fide believing that he was acting according to the said 
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provisions, (and it was ‘conceded that the Collector here was not 


acting mala fide), and this concerned the revenue, no writ can be 
issued. fou gi 
4 M.I.A. 353, relied on. 
, og M. LA, 293, distinguished. 

ORY. Krishnaswami Aiyar and T. M. Ramaswami Aiyar for 
Petitioner. 
D The Government Pleader and N.. Srinivasa Aiyangar for 
Réspondent. : p 

: 5, V. V. Sie , 

“Varddachariar, J. © C. R. P. No. 1049 of 1934: 

‘24th October, 1935. 

© Insoluency—Scheme of iompasihod Deh included therein— 
Si ureties for payment--Subsequent decree obtained on the pronote 
<Decree-holder applying to the insolvency court to enforce the 
suiréty ‘bond—Maintainability of application—If creditor must get 
dn-assignent of the bond—Insolvency court, if functus officio on 
arinislivent. 

~The petitioners here stood sureties under a compostion schemé 
inl, P. No. 10 of 1931, The debt due to the respondent in the 
CÈR. P. is shown as item No. 16 (a) in the composition scheme: 
That amount was shown as claimed on foot of a pro-note and ina 
silit-regarding that pronote (O. S. No. 256 of 1931), a plea of dis- 
charge had been raised. O. S. No. 256 of 1931 was on the date of 
thie composition pending. Therefore when the composition scheme 
came before the court for approval, the court said that this item 
jayable under the scheme of composition would be paid “only if 
the: creditor is finally successful in O, S. No. 256 of 1931”. That 
suit was dismissed. An appeal was filed against it. The appeal 
Was’ “returned on the ground that the court-fee paid on it was 
ifisufficient. A C. R. P. against that order is pending in this Court. 
Meanwhile to safeguard against limitation, the creditor filed a suit 
© S.No. 70 of 1933 on the pronote and got a decree thereon. No 
appeal: was filed against it and it became final. The creditor then 
applied to the insolvency court to recover the amount of his perep 
from ‘the sureties on the bond. 

Held, that literally the sureties become liable only after O. S. 
No. 256 of 1931 is finally settled in favour of the creditor. But in 
view of the fact that the decree in O.S. No. 70 of 1933 has been 
allowed - to become final, there is no substance in that literal 
contention. If by any final decree in O. S. No. 256 of 1931 the 
cředitor’s right should be negatived, the ‘decree-holder will be 
checiey to bring back the amount into court. _ 

` Tt ig not necessary for the creditor to take an assigriment of 
the bond and sue thereon. The absence of a provision in the 
Provincial Insolvency Act corresponding to S. 30 of the Presidency 
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.Towns Insolvency Act may have an important ‘bearing when a 
question of contempt of court arises but so far as the power. to 
„enforce the terms of the bond is concerned, the absence of such a 
provision is by no means conclusive. On the analogy of Í. L. R. 
42 All, 158, the Court to which such bonds are given must have 
power to enforce them. 

20 Eq. 772 distinguished as a case of a bond not aren to the 
: Court but to a private trustee. 


` After 56 M.L.J. 458, 58 M.L.J. 658, and 69 M.L.J. 364 (F. B, .) 

the insolvency court does not become wholly functus officio, by 
-reason of the annulment of adjudication under S. 39 and is com- 
petent to pass an order by. way of enforcement of. the surety bond. 

K. Bhashyam and R. Visvanathan for Petitioner. ; 

T.L. Venkatrama Aiyar for REPREN 

SO SIVAV o 0 0 eee e 
Varadachariar, J. c. R. P. No. 1223 of 1934. 
24th October, 1935. 

Civil Procedure Code (V of 1908), O. 37, R. 3 (2)—Court, if 
can impose conditions io grant of leave to defend. 

It will not bea reasonable interpretation of O. 37, R: 3 (2), 
Civil Procedure Code to.say that it contemplates only two courses, 
either a grant of leave unconditionally, or a refusal of leave. ‘At 
the time when the question of granting leave comes before the 
Court, the Court has not before it the full materials on which it 
can come to a satisfactory conclusion on the merits of the pro- 
posed defence; and if it thinks that there is something to be said 
in defence, (in this case the lower court described it as a ‘plausible 
defence’), it may be inclined to grant leave but only on condition 
of security, where, as here the Court felt a suspicion that some 
time before the institution of the suit, he had denuded himself of 
all his properties in view of possible suits against him. 

It may be that the condition of payment into Court or giving 
security is seldom imposed and ordinarily only in cases where the 
defendant consents or there is good ground in the evidence for 
believing that the defence set up isa sham defence. Asa rule of 
practice, it may be a safe enough rule to follow but it will not be 
safe to crystallize into rules of law the circumstances under which 
in the exercise of discretion vested in it under O. 37, R. 3, the 
Court can demand security. 

A.I.R. 1929 Mad. 841; 41 L.W. 573; 46 M.L.J. 255 and ILL.R. 
58 Mad. 116 referred to and explained. 

P. Satyanarayana Rao for Petitioners, 

Ch. Raghava Rao for Respondent. 

S. V. V. paar 
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sBurn-and K.-S. Menon, JJ: j . +S, A. No. 690 of 1931. 
'.24th October, 1935. tos me 
'` © Religious o aan oad service—M oa of, to a co- 

i aN alidity of., . 
` The second plaintiff usufructuarily mortgaged his hereditary 
archaka right in Srirangam temple to the first plaintiff who was 
“also-an'atchaka in the same temple but not the heir of the alienor. 
The plaintiffs pleaded that there was a custom in the temple which 
‘recognised an. alienation of the office but the majority” of the 
“trustees réfused to recognise the: transfer. . 
~ " Held, that ah alienation for value of a religious office, like the 
“Archaka office is opposed to public policy and invalid notwithstan- 
ding the existence of a custom in the institution- recognising such 
alienations, 
I.L.R. 1 M. 235; I.L.R. 6 M. 76; S.A. No, 484 of 1929 and 67 
+M:L.J. 759, followed. 
68 M.L.J. 29° distingnished as a case of a ‘devise and not an 
‘alienation for value. 
LL.R. 42 C. 455 not followed. 
-P. S. Ramaswami Aiyangar for Appellant. 
K. Bhashyam Aiyangar, S. V. Venugopalachari’ and 
A. Srirangachariar for Respondents. 


K.C. 
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Venkatramana Rao,J. ’ "SA. No. 1071 of 1929. 
- 24th October, 1935, . 
Hindu Law—Temple—Hereditary trusteeship and other 
offices—Arrangement between various branches of family for 
management by turns—Nature and validity of—If such arrange- 
ment binding on the representatives of parties to the arrangement 
—Rules of succession to the-offices. 


One T, belonging to one of 3 branches òf Védavyasa’ Bhattar 

(V) family in Srirangam, died issueless in 1927. The V family 

was entitled to trusteeship.in the temple as also certain other 
religious services. The plaintiffs belonged to one branch ‘and the 
defendants to the other branch, T’s branch having become extinct 
on T’s death. In 1876, the senior members of the 3 branches 
partitioned their properties including the services, but as regards 
the trusteeship, they arranged that the branches should respectively 
manage by turns, one branch in each year. The parties acted 
according to that arrangement till the date of T's death in 1927, 

In 1924, another partition was entered into confirming the 1876 

partition and dividing some items that were kept common under 

the 1876 deed. To this document, the plaintiffs were parties. The 

‘defendants were the nearer heirs to T than the plaintiffs but the 
plaintiffs contended that the trusteeship and the offices did not go 
by succession but survived to the two branches, and that the 

arrangement of 1876 cannot bind the heirs and representatives of 

the parties, at any rate so far as the trusteeship was concerned, 


Held: It is neither sound nor proper to think of such offices . 
from the point of view of a bare trustee under the English law, 
(See LL.R. 44 M. 831 and 839). The office of a trustee has always 
been prized as a valuable property much more than tangible pro- 
perty. The succession to a religious office is regulated according to 
the course prescribed by the founder expressed or implied or accor- 
ding to the usage which is again supposed to be the index of the in- 
tention of the founder. Usage has often been resorted to for 
making the office heritable (1818) 2 Morley’s Digest 1411, to make 
` it partible under certain conditions (14 Beng. L.R. 166; I.L.R. 6B. 
298), or make it alienable under certain limitations in the line of 
heirs (LL.R. 6 B. 298; I.L.R. 23 B. 131; 68 M.L.J. 295). The 
courts in dealing with these hereditary and charitable officers have 
always kept two considerations in view-—(z) the intention of the 
founder must be given effect to and should not be frustrated and 
(ii) the interests of the trust whichare paramount. Anything in- 
jurious to the interests of the trust will not be countenanced. But 
management by turns is permitted onthe ground that the usage 
which sanctions itis wholesome for the efficient and smooth dis- 
charge of the duties-of the office, where the office being hereditary 
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in the family devolves on a number of co-trustees: An- arrange- 
ment entered into by members of the family to execute the func- 
tions belonging to the office in turns is one which cannot be. 
disturbed at will and pleasure, except by proper proceedings when 
the interests of the temple demandit. Such an arrangement is 
binding not only upon the actual parties to the arrangement but 
also upon their legal representatives. 
I.L.R. 29 M. 283. A.S. No. 445 of 1931 followed. 


LL.R. 44 M. 205; LL.R. 52 M. 333; LL.R. 35 A. 283; 14 B.L. 
R. 166, relied on. 


LE.R. 49 M. 116; LLR. 41 M. 296 and I.L. R. 19M, 211 
distinguished. 

The succession to the office of trustee and other offices in such 
cases is governed by the rules of inheritance governing ordinary 
family property. 

K. Rajah Aiyar and K. Ramanathan Chetty for Appellant. 

S. V. Venugopalachari and R. Rangachari for Respondents. 


K. C. ; == 


os 


Varadachariar, J. . C. R. P. No. 1807 of 1934. 
28th October, 1935. 

' Court-fees—Suit for account against guardian—Claim for a 
pro-note amount wrongfully transferred to guardians name — 
Purchase in guardian’s name of property from minor’s funds— 


Claim for possession and mesne profits—If both are items in the 
account or separate items. 


The maternal uncle of the plaintiffs was in management of 
their properties for a number of years and a suit was brought 
-against him as the first defendant calling on him to render an 
account of his management. In para. 5 of the plaint, the plaintiffs 
alleged that the first defendant lent Rs. 2,100 belonging to the 
plaintiffs to the fifth defendant on a pro-note in 1926 but that later 
on he replaced it by two pro-notes one for Rs. 500 in his viyyanka’s 
name and the other for Rs. 2,000 in his own name, and that after- 
wards he took a-sale-deed of certain lands from the fifth defend- 
ant in satisfaction of this pro-note claim. The plaint therefore 
stated that “the first defendant is while rendering accounts bound 
to pay the said amount of Rs. 2,100 with interest” and that he 
“should: be held to have made the purchase asa trustee for the 
plaintiffs” and the plaintiffs claimed possession of and mesne 
profits on, the lands so purchased. 


Held, that so far as the Rs. 2,100 prayer is concerned no 
separate court-fee need be paid and the proper course is to treat it 
as an item in the account to be rendered. If the sum of Rs. 2,100 
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due under the alleged pro-note had been received by the first 
defendant in the form of a note executed in his own favour by the 
fifth defendant, it will still be money received by him as an 
accounting party but as the plaintiffs are alleging that in that 
connection, the first defendant acted fraudulently by making it 
appear that the renewed debt was in respect of an amount due to 
himself and by suppressing the genuine note in favour of plaintiffs, 
details relating to this transaction had to be stated in the plaint to 
bring out how and why the plaintiffs claimed that the first defen- 
dant accountable in respect of a sum realised by him on a pro- 
note which stands in his own favour. 


So far as the claim for possession is concerned, this cannot be 
said to be included in the suit for account though in taking the 
accounts, the defendant will be entitled to credit for the price of 
this property because the plaintiffs take the property as their own; 
but that is.different from saying that the prayer for possession is 
also comprised in the claim for account. So court-fee on this 
relief must be paid under S. 7, Cl. (v). 

P. Satyanarayana Rao for Petitioner, 

Respondent not represented. 

S.V.V. — 

Varadachariar, J. i C. R. P. No. 1684 of 1934. 
28th October, 1935. 


Court-Fees Act, S. 17— Cancellation of a document —M eaning 
of—Suit to declare a document as not according to contract—If a 
suit for cancellation of a document. 

A suit was filed on the footing that the amount was due to the 
plaintiffs as on a settlement of accounts. It however referred to 
the facts that on 18th August, 1931, there was an agreement 
between the parties according to which the defendants agreed to 
sell certain lands to the plaintiffs in satisfaction of the claim due 
on the settlement of accounts, and that the defendants did not 
properly fulfil the obligations under this agreement. Then it 
stated that ‘the alleged sale-deed therefore stands cancelled com- 
pletely. The plaintiffs have never agreed to the sale. The plaintiffs 
are therefore entitled to recover the amount as per thé account 
filed’. By way of amendment a paragraph was added to the 
plaint:—“If necessary after establishing that the sale-deeds exe- 
cuted by defendants were cancelled and, by reason of it also fora 
decree against the defendants”. 

Held, that this was not a suit for ‘cancellation of a document’. 
A plea that a document purporting to be executed by another 
person in favour of the plaintiffs does not amount to a due fulfil- 
ment of the contragt entered into by that other with the plaintiffs 
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is not what in law is spoken-of as a prayer for cancellation of a 
document. The case is not covered by S. 17 of the Court-Fees 
either. : : 
=T PS atyanarayana Rao for Petitioner, 

~ B, Somayya for Respondent.’ 

S: V.V. m , 

Venkataramana Rao, Je S. A. No, 1223 of 1931. 

. 29th October, 1935. 


Broker—Broker to sell goods on behalf of disclosed principals 

` —Powers of, to collect monies—Absence of express prohibition in 

the contract against receiving moneys—Broker permitted to collect 
on other occasions—Authority can be implied. 


The plaintiff was carrying on business under the name of S.Co., 
at Nellore between the years 1923—1925. The defendants 1 to 3 
were carrying on business at another place under the name of 
L. M. Mills. The suit was brought for recovery of Rs. 1,900 in 
respect of articles supplied to the L. M. Mills by S. Co, and the 
L. M. Mills pleaded discharge by payment tothe fourth defendant, 
who was according to them acting as the agent of the plaintiff. 
Orders were given through the fourth defendant, He was not only 
canvassing orders for S. Co., but was also making collections on 
behalf-of S. Co. It was found that the L. M. Mills paid between 
the 22nd and 25th February, 1925, Rs, 1088 to the fourth defend- 
ant, and thé fourth deféndant wrote a letter ‘intimating that fact to 
the plaintiff S.Co. The suit was filed on 21st July, 1927, that ‘is 
over 2 years after, contending that the fourth defendant was not 
authorised to receive monies and therefore payment to him could 
not be treated as discharge. 


Held, that ordinarily a broker has no implied authority to 
receive payment of the price of goods sold by him, when the prin- 
cipal is disclosed. (1886) 2 T. L. R. 206, So also an agent to sell 
goods will have no authority to receive payment. (1924) 2 K. B. 
483. But the position of the fourth defendant is not that ofa 
mere broker. He was not only canvassing orders for the firm but 
was also making collections on behalf of the firm, so that his 
position is more analogous to a travelling agent for the sale of 
goods, who has been held to have implied authority to receive 
payment in money for the goods supplied by him. [Bowstead, 
on Agency p. 81, illustration 7, citing (1831) 4 C & P. 508]. 


Even if the fourth defendant was not authorised by his con- 
tract to receive any payment, there was no distinct prohibition 
against his receiving moneys and it would be open to the firm to 
confer such authority and such conferment may be express or 
jmplied.. Where therefore the firm put him forward as having 
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authority to receive payment by not objecting on prior occasions, 
then even though he may have no actual authority, he must be, 
deemed to have had ostensible ara and a payment to him. 
will bind the firm. . 
` (1924) 2 K.B. at 489, relied on. 

Ch. Raghava Rao and K. Umamaheswaran for Appellant. 

B. Somayya for Respondents. 

S. V. V. ——— 


Fhe Chief Justice and Stodart, J. ~. L- P.-A. No. 37 of 1934. 
29th October, 1935; i 
Limitation Act, Arts. 44 and 144-—Minor co-parceners— 
Cousins—Alienation by the mothers of the minors as guardians— 
Suit to set aside the alienations by minor on attaining majority 
—Suit brought more. than 3 years after majority but before 12 
years of alienation—S uit, if barred under Art. 44 SAGE 
applicable. 
“> There were two undivided cousins K. A. and K. M. Their 
mothers acting as their guardians sold certain properties belonging- 
to the joint family of the minor cousins, K. M. died a minor. 
K. A, as the sole surviving co-parcener brought this suit for the- 
recovery of the properties from the alienees defendants on the 
ground that the alienations were beyond the power of the guardians 
to, make. The suit was filed more than three years after K. 4. 
attained majority but within 12 years from the date of the 
alienation so far as the items in suit were concerned. 


Held, that the mothers were de facto guardians. and‘ were 
therefore competent to sell the propérties for family necessity and 
that Art. 44 of the Limitation Act applied and not Art. 144. 


A.I.R. 1931 Mad. 597, referred to. ; ; i 
. 40 M.L.J. 475, followed. ee ` 
`LL.R. 38 Mad. 118, explained. 
40 L:W. 760, affirmed. - i 
A. Lakshmayya for Appellant. . 
B. V. Ramanarasu ior V. Govindarajachari and. D. P. Nare- 
yana Rao for Respondent. 


S. V. V. —— nor Ag 
-Varadachariar, J. . C. R. P. No. 1115 of 1993; 
29ih October, 1935. 

Crown debt—What is—Order in a suit directing A to P 
court-fees due to Government—B obtaining a money decree. 
against A in another suit—Execution by B—Sale of other proper- 
ties of A—If Government can claim payment out of sale proceeds 
in. B’s execution and that in preference to B’s claim, “Pt 
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In O.S. No. 71 of 1928 (Madura Sub-Court), defendants 11 to 
15 were directed to pay to the Government a portion of the court- 
fee which would have been payable by the pauper plaintiff. In 
another suit O. S. No. 97 of 1930, the petitioner (in C. R. P.) 
obtained a money decree against the same defendants and brought 
certain properties to sale. The Government applied that out of the 
-proceeds realised by. the sale of the properties of defendants 11 to 
15, the amount directed by the decree in O. S. No. 71 of 1928, 
should be paid to them first in preference to the claim of the 
decree-holder in.O. S. No. 97 of 1930, on the basis that it was a 
crown debt and was payable in priority to all other liabilities of 
defendants 11 to 15. 


Held, that no doubt O. 33, R. 10 gives the Government a first 
charge on the properties the subject-matter of the suit and the 
Government could have realised the court-fee payable by the 
pauper plaintiff from out of the properties decreed to the plaintiff 
but it does not take away the right of the Government to otherwise 
recover from the defendants in the suit such portion of the court- 
fee as the Court may in exercise of its power under S. 10 direct 
to be recovered from particular defendants. The Government is 
entitled to recover it as a crown debt in priority to decree-holder. 

5 Bom.H.C.R. 23, relied on, 


LL.R. 33 Cal. 1040; C.R.P. No. 1546 of 1933 and C.M.P. No. 
2083 of 1933, followed. 


V. Subramaniam for Petitioner. 


P.S omasundaram for Respondent. 
S. V. V. 


Venkataramana Rao, J. S. A. No. 18 of 1932. 
29th October, 1935. 7 


Limitation Act—Illegal use by tenant of tank water— Contract 
to use water for second crop only——User for purposes other than 
second crop—Trespass—Action if one-on contract or in tort— 
Article applicable 32, 36 or 115. 


The plaintiff, a shrotriemdar, brought a suit to recover a sum 
as for damages against his tenant (defendant) on the ground 
that the defendant unauthorisedly used the shrotriem tank water, 
contrary to the muchilika executed by him. Under the muchilika, 
the tenant can raise a second crop on lands fit therefor and for that 
purpose can take water but then he will have to pay half the 
assessment due on it. The defendant took water on one occasion, 
not for the second crop but for the purpose of watering his field 
to facilitate ploughing for the next season and wasted the water. 


The water was, taken ọn 23rd March, 1926 and the suit was filed 
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on 25th March, 1929, more than 3 years after, and reliance was 
. placed on Art. 115 of the Limitation Act. 
Held, the proper Article applicable is Art. 36 and the aia 
was therefore barred. 


L.L.R,. 54 All. 467, relied on. 


The -action cannot be. viewed as one based on a breach of 
contract. The plaintiff is not trying to recover any compensation 
for the breach of an obligation of the contract alleged to be 
broken. The plaintiff need not rely on the contract for the relief 
he. claims. ‘ Contract’ indicates the source from which the 
obligation to act is derived while the word ‘tort’ is used to indicate 
the wrongful act upon which the liability is predicated (Street 
Foundations of legal liability Vol. 3). The action in this case is 
one in tort because the wrongful act complained of is the illegal 
use of water. In regard to wrongful user of the water he is a 
trespasser (8 M.L.T. 379). 


Article 32 is not applicable as there is no perversion of the 
land. 


R. Sriramachariar for Appellant. 
J. A. Pinto for Respondent. 
S. V. V. as 


Varadachariar, J. C. R. P. No. 568 of 1935. 
30th October, 1935. 

` Damages—Contract—Contract to buy goods between a mini- 
mum and maximum quantity fixed by contract—Breach of contract 
—Damages if assessable on maximum quantity basis or minimum 
quantity basis. 

The petitioner contracted to buy from the respondent certain 
quantities of match boxes as per terms of a contract. A portion of . 
the goods contracted for was sent to the purchaser on 23rd` 
September, 1932, and accepted. But later, on 10th October, 1932, 
the purchaser repudiated the contract complaining about the 
quality of the goods supplied etc., which complaint was found to 
be incorrect. The contract allowed the purchaser to take such 
quantities as he desired between the minimum and maximum fixed 
as follows :-— 


Rs, a. PU 

Red and Green match 12 sticks 500 to 1200 grossat .. 114 0 
A 16X18 50to 100 grossat .. 212 0 

s s . 22X21 100to 200 gross at 380 
Flower match 12 80 to 100 gross at . 214 0. 
16X18 50to 100 gross at 480 


The Full Court of Small Causes held that because i in order to 
fulfil their contract the sellers had to keep the maximum quantities 
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in stock, the damages should be assessed with reference to the 
maximum quantity mentioned in the contract. 


= Held, that the damages must be fixed only with reference to 
what the purchaser was bound to buy. If the parties leave to the 
purchaser an option to buy any quantity between two limits, it 
means that.the seller considers it worth his while to throw upon 
himself the obligation to supply the whole stock while nevertheless 
leaving to the purchaser the option to accept a smaller quantity. 
The purchaser must therefore be made liable only with reference 
to the minimum quantity, The question how far.a custom of the 
trade in this respect can govern such a contract left open, 

` © V. Ramaswami Aiyar for Petitioner. j 

<- N Rajagopalan for Respondent. 


` S.-V. V. ——— 


Varadachariar, J. C. RP. No. 1753 of 1934. 
30th October, 1935. , 


Civil Procedure Code (V of 1908), O. 33—Plaint filed with 
insufficient court-fee—Court directing additional court-fee-to be 
paid—Inability of plaintiff to pay—Application for leave to'con- 
tinue the suit in forma pauperis—Jf can be granted. 


- A suit for partition was filed with a court-fee of Rs. 100 paid 
on it under Art. 17 (b) of Sch. V Court-Fees Act. On objection: 
by the defendants, the Court held that ad valorem court-fee was 
payable on the value put by the plaintiffs themselves on the suit 
for purposes of jurisdiction and this involved a payment of Rs. 376- 
as additional court-fee. Within the time granted by the Court for 
payment of this additional fee, an application was made on behalf 
of the plaintiffs for permission to continue the suit in forma pau- 
peris pleading inability to pay and it was granted. 

' Held, in revision, that the Court has jurisdiction to permit 
continuance of the suit in forma pauperis, if on facts it is found 
that he (applicant) is a pauper. It is not necessary for the Court 
to reject the plaint in circumstances like these and insist upon the 
plaintiff filing a fresh petition. 

I.L.R. 53 Mad. 43, followed. 

. 36-C,W.N. 567, not approved. 

.38 M.LJ. 146, distinguished. 

.P. Govinda Menon for Petitioner. ° , 

K. Kuittikrishna M enon, . D. A. Krishna Wariar and 
P.K.M anavikrama Raja for Respondent. 


'S. V. V. ee 
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Venkataramana Rao, J. S. A; No. 1542 of 1931. 
30th October, 1935. 

Civil Procedure Code (V of 1908), S. 47—Sale i in secundi of 
a decree—Purchase by a stranger—Property then in possession of 
tenants—No possession obtained through Court—Tenant .subse- 

‘quently purchasing the property from the judgment-debtor—Suit 
for possession more, than three years after sale—M aintainability 
of. 

‘In execution of a Small Cause decree in S.C. S. No. 500 df 
1916 (Palghat District Munsif’s Court) against the first defendant, 
the suit property was sold and purchased in auction on 17th 
September, 1917 by K who obtained a‘sale certificate therefor.: On 

“7th January, 1918 the said K conveyed the property’to K and $ 
“who again sold the same to the plaintiff by a sale deed dated 3rd 
‘February; 1927. Neither K nor the plaintiff’s -assignors nor’ the 
plaintiff obtained possession through Court. - The propérty on. the 

- date of sale in Court auction, that is, in 1917 was in the possession 
of one L as tenant of the first defendant, on’ a rent of Rs. 2 per 
mensem. In 1919 the said L-surrendered possession to the first 
“defendant who then leased the property to M. In 1923 M assigned 
his rights to-the.second defendant who has been in possession 
“ever since and in 1927 he finally purchased the property from the 
: first defendant. The plaintiff later brought this suit to tecovér 
‘ possession of the property from the first and second defendants. 

- Held, that the suit is not maintainable and is barred by S.47, 
Civil Procedure Code. Proceedings by a decree-holder or auction- 
- purchaser for delivery of possession relate to the execution, 
‘discharge or satisfaction of the decree within ‘the meaning of 
S.47. S.47 therefore bars a suit by the decree-holder for posses- 
sion of property purchased by him in execution -of his own’ decrée 

‘against the judgment-debtor or any one claiming under him, like 

the lessee in this case, and the bar is equally applicable to a 
purchaser from the decree-holder. n 

I.L.R. 28 Mad. 87 and 51 M.L.J. 126, ealied on. 

Till the decree-holder obtains possession, it cannot ‘be said 
_that his decree is satisfied to the extent of the value of the- 
property purchased. It was obligatory, on the plaintiff . or his 
. predecessor i in title to have obtained delivery of possession under 
/O,-21, R. 96 within 3 years from the date when the sale became 
‘absolute and not -having done so, it is- not competent for the plain- 
tiffs to. maintain this. suit. (See I. L. Ri 50 Mad. 403 at 410 and 
LLR. 5 Rang. 803.) ——~ 

.K.V. Ramaseshan for Appellant. , 

` P. S. Narayanaswami ayar and P. S. Ramachandra Aiyar 
' for Respondent. 

"S. V.V. oOo —— 

NRC 
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Varadachariar, J. ` C.M.A. No. 338 of 1933. 
31st October, 1935. i . : 


Court of Wards Act, S. 49—Dispute between Zamindar and 
neighbouring village owners under Survey and Boundaries Act— 
Decision by survey authorities adverse to village. proprietors— 
Village then owned by S D and plaintiffs—Notice of suit by S D— 
Plaintiffs becoming subsequently owners of S. D’s interests—Nolice 
by. S D if can be availed of by plaintiffs—Notice under S. 49 H 
necessary. 


The plaintiffs, the proprietors of a Jivitham village Ki in the 
Sivaganga Zamindary (S) brought a suit to set aside the decision, 
of the appellate survey authority passed under the Survey and Boun- 
daries Act, ina boundary dispute between K village and the adjoin- 
ing ayan village E belonging to the Sivaganga estate. At the time of 
the institution of this suit, S estate was under the management of 
the Court of Wards. The Zamindar of S was therefore impleaded 
-as the first defendant represented by the estate collector. S D was 
the owner of one half of K, the plaintiffs being the owners of the 
other half. As S D, was the registered land-holder and the senior 
.proprietor, the proceedings before the survey authorities were 

conducted by S D alone, personally on behalf of all the co-owners. 

On 2nd May, 1928, S D gave a notice Ex. A under S. 49 of the 

Court of Wards Act. Though it referred to the possession and 
“enjoyment of the K village by himself and his co-sharers, the’ 
names and addresses of the plaintiffs were nowhere stated in the 
_notice. Before suit, the plaintiffs bought off S D's interest also. 
‘No notice other than Ex. A was relied on by plaintiffs. After 
suit, the Court of Wards ceased to hold the S estate and it reverted 
to the Zamindar. 


Held, that this suit falls under S.49 of the Court of Wards 
Act and notice of suit is necessary under it. 


67 M.L.J. 426, followed. 
S.A. No. 1296 of 1926, distinguished. 


The objection as to want of notice can be availed of by the 
Zamindar, though subsequent'to the institution of the’ suit’ the 
estate has ceased to be vested in the Court of Wards. It may be 
`` that the cessation of the management by the Court of Wards may 
` release him from certain disabilities (Cf. A. I. R. 1935 P. C. 185) 
_ but there is nothing in the Act or in general principlés to deprive 
' him on this ground of a plea which the legislature has enacted for 
the benefit of his estate. 
LL.R. 40 Cal. 503 and 42 M-L.J. at P- 343, distinguished. 


The failure to state the names and abodes of the plaintiffs 
in the notice under S, 49, vitiates the notice. The Court: i is not 
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entitled to speculate upon the necessity for a notice when the 
legislature has thought fit to require it to be given, Though a 
notice of suit may be given by one or some of several joint owners 
ar co-owners on behalf of all, the names and addresses of all the 
owners who, it is intended, should join as plaintiffs in the suit 
should be specified in the notice. 


- ' TL.R, 24 Mad. 279, doubted and distinguished. 
~ LLR. 54 Mad. 416;41 L. W. 591 and A.LR. 1935 Bom, 229, 
relied on. 

But since Ex. A satisfies the requirements of Jaw, and the 
plaintiffs are purchasers of S D’s interest subsequent to the notice 
Ex. A. by him, the plaintiffs can avail themselves of it both for 
Š D’s half share and their own half. A notice given by a person, 
when it otherwise satisfies the requirements of law, must be 
available for the benefit of persons claiming under him, 

LL.R. 25 All. 187; I. L. R. 45 All. 563 and 32 Bom.L.R. 604, 
not followed. , 

27 M.L.J. 494, relied on. 

-LL.R. 33 Cal. 1163; I.L.R, 51 Mad. 697 and I. L. R. 51 Bom, 
725, distinguished. 

I.L.R. 54 Mad. 416, discussed and distinguished o on this point, 

S. T. Srinivasagopalachari for Appellant. 

R, Kesava Aiyangar for Respondent. 

S. V. V. —_—— 4 

Varadachariar, J. C. R. P. No. 845 of 1932, 
31st October, 1935, a l iè T 

Negotiable Instruments Act, Ss. 44 and 45—Pro-note for pir- 
chase money—Purchaser dispossessed as vendor had no title—If 
plea of no consideration open. 

In a suit on a promissory-note executed by way of purcliase 
price of lands sold to the payee, it is not open to the payee to 
plead failure of consideration on the ground that the vendors 
had no title ‘to the lands sold and the vendee was consequently 
dispossessed. Ss. 44 and 45 of the Negotiable instruments Act 
bar such a contention, 

P. Srikaniam for Petitioner. 

N. Babu Rao for Respondent., 

S. Y. V.. . : eee RES E E, 
Burn and K. S. Menon, i: , ae sade of 1931: 

-1st November, 1935.° 05 0 8 ee 

Official Recewer—Negligence of—Decree against insolvenit’s 

estate ex parte—Creditors, if can _file g suit for@ declaration that 
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the decree isnot binding on the estate—Provincial Insolvency Act 
S. 56=—If exhaustive. 

A suit was brought by a creditor of the third ddaa to 
have it declared that a decree for partition which the defendants 1 
and 2 obtained in O.S. No., 1466 of 1926 against the’ fourth 
defendant, the Offcial Receiver of Coimbatore, is not binding 
upon the creditors. The plaintiff was permitted to file the suit 
on, behalf of all the creditors of the insolvent. The first and 
second defendants ‘are sons of the third defendant born after the 
property had vested in the Official Receiver by reason of the third 
defendant’s insolvency. They nevertheless filed O.S No. 1466 of 
1926 claiming partition of the family properties and the Official 
Receiver who was impleaded as a defendant in that suit did not 
appear:at the hearing, with the result that they got a decree for 
partition which was held to be unsustainable on the merits. The 
Official Receiver filed a belated application to set aside the ex 
parte decree pleading his forgetfulness in the midst of heavy work 
as sufficient cause. But as it was filed out of time, it was dismis- 
sed on that ground, The creditors then filed this suit for a decla- 
ration that that decree which was the rasult of the gross neglect on 
the part of the Official Receiver was nt binding upon the estate. 

. Held, that the suit was maintainable: S. 56 of the Provincial 
Insolvency Act is not exhaustive and does not take away the 
‘remedy of creditors who are aggrieved by the fraud or negligent 
conduct of the Official Receiver. In the case of a minor, negligence 
on the part of the next friend or guardian ad litem in asuit ison 
precisely the same footing as fraud or collusion. (See I.L.R. 45 
Mad, 425; 51 M. L. J. 389). In the case of trustees there is no 
doubt that fraud or collusion on the part of a trustee would be 
a. good ground for a suit on behalf of the cestui que trust and 
there is no reason why the negligence of the trustee should not 
stand on the same footing. (Lewin on Trusts, 13th Edn., p. 982 
rélied òn). The receiver in bankruptcy in whom the property of 
the ‘insolvent vests is in the position, for all practical purposes, of 
a triistee ori behalf of the creditors and the creditors can main- 
tain’ a suit “on the ground of negligence of the receiver. The fact 
that a prior petition by the Official ‘Receiver’ was dismissed is no 
bar to the suit, as the suit is based on grounds different, from 
those for a petition under O. 9, R. 13. 

LL.R. 24 Cal. 546 and I.L.R. 29 Cal. 395, relied on. 


ILL.R. 29 All. 212; (1916) 2 M. W. N. 63 and LL.R. 54 Mad. 
928, distinguished.. 


A. Ċ. Sampath Aiyangar and T. R, Srinivasa Ayyar for 
Appellant. 


vagie TS a a Rare, for Respondent, 
lt 5 Vv y, ER 


69 


Venkataramana Rao, J. © J, Se A. No. 1831 of 1931: . 
Ist November, 1935. : fk 


Contribution—Charge—One co-parcener paying whole Grrears 
dite for maintenance charged on his as well as other co-parcener’s 
lands—Partition between co-parceners allocating their liability for 
maintenance—Suit for contribution—If contribution. can be charg- 
ed on the land—If charge enures even to interest. 


In a suit for maintenance by a Hindu widow, a decree was 
passed anda charge was thereunder created. against the family 
properties in the possession of her husband’s co-parceners. There. 
was a subsequent partition among the co-parceners resulting 
ultimately in the plaintiff becoming liable for 3/5 and the fourth | 
defendant for 1/5th of the maintenance. The plaintiff was com- 
pelled to pay in 1918 the entire arrears due to avert a sale of his 
property in execution of the maintenance decree. Thereupon the 
plaintiff filed this suit against the fourth defendant and his alienees 
(the first and second defendants) for contribution in 1930 just 
before the expiry of the 12 years from the date of his payment.. 

Held, that the plaintiff is entitled to a charge decree against 
the property of the fourth defendant in the hands of his alienees 
as well, not merely in respect of the sum payable by the fourth ` 
defendant for his share but also for the interest accruing thereon 
at 12 per cent. per annum from the date of payment by the plaintiff 

IL.R: 53 Mad. 549 at 562; 14 C.W.N. 617 at 622, relied on, 

S: Venkataraman and R. Ramasubbu Aiyar for Appellant. 

Respondents not represented.” _ 

S. V.V. : aan 


V enkataramana Rao, J. . S. A. No, 1551 of 1931. - 
4th November, 1935, 


Limitation Act, Art. 110—Kattubadi—If ‘rent we purposes 
of the Limitation Act. 


The plaintiff, the Zemindar of Cheekati, sought, to recover 
from the defendant who was holding a darmilla inam under him.. 
arrears of Kattubadi for faslis 1331—1336. The lower Courts 
gave a decree only for three years’ arrears, holding that as. regards 


prior years it was barred by limitation under Art. 110 of the 
Limitation Act. 


Heid, that in ordinary parlance rent is the amount päid for 
the use or occupation by a cultivating tenant or occtpier of a’. 
house or other building; but for purposes of Art. 110, the relation- 
ship of landlord and tenant is constituted where one man holds of 
another land or an interest.in land on any tenure: and the. amount . 2 
paid in ‘corsidération of such holding is rent, The circumstances 
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that the definition‘of ‘rent’ in Estates Land Act does not include 
Kattubadi, that in the original Act Kattubadi was included in the 
term ‘rent’ but it was removed by a later Amending Act, do not 
indicate that for purposes of Limitation Act ‘rent’ does not 

include ‘Kattubadi’, ' 


"1923 M.W.N. 524, followed. : 

- LL.R. 21 Mad. 243; I. L. R. 22 Mad. 11; I. L. R. 19 Mad. 110 
and 9 M.L.T. 315, relied on. 

_ LL.R. 45 Mad. 716 at 736, distinguished as a case under the 

Estates Land Act. 

I.L.R. 37 Mad. 319, SEESE as a case under the Local 
Boards Act. 

C. Sambasiva Rao for A 

Respondent not represented. 


SYY E 


Venkataramana Rao, J. S. A. No. 1521 of 1931. 
Sth November, 1935. g 


Principal and Surety—-Payment by surety of principal’s debt | 
—Rights of surety to the benefit of the securities which the credi- 
tor has—Release of such right. 

A surety who has paid the debt of his principal is sated: 
to all the remedies and rights which the creditor has not only 
against the principal but against the others and to all the securities 
and rights of action which the creditor has in respect of the debt. 
It is immaterial that when the surety entered into the obligation 
he was unaware of the existence of the said rights and securities. 


40 M.L.J. 529, relied on. 

It may be open to a surety to release all the rights which he 
may get by operation of law against the principal’s securities etc., 
but clear words to that effect must be found and in the absence 
of any such contract, he i is entitled to all the sents which the 
creditor has. 

‘55 E. R. 132 and 44 E.R. 1371, referred to. 

_ M. Appa Rao for Appellant. 
` ' P. Somasundaram for Respondent. 
OS VVO ; T : 5 
Cornish and Varadachariar, JJ. ` appes ai 184 of 1930. 
- &th November, 1935. 


Hindu Law—Adoption—Consent of sapindag Refusal. of 
consent on i ground 1 that he widows motive was, to defeat rever- 


re m 


7” 


sioners—If a valid refusal — Adoption with consent of other 
remoter sapindas—If valid, 


A suit was brought by a reversioner to recover possession of 
the estate of the last male-holder A. A died in 1886, leaving 
-behind a widow and a daughter. The widow died in October, 
1925. The daughter and daughter’s son had predeceased her, the 
latter in 1923. The suit was filed in 1927, The forty-seventh 
defendant was adopted to A by his widow on 10th June, 1925, but 
the widow got the consent of a nephew of A and of a more distant 
reversioner than the plaintiff. So far as the plaintiff was con- 
cerned, the widow sent a letter to him on 10th March, 1925, apply- 
ing for consent and another on 28th May, 1925, referring to the 
first letter and stated therein that.“If, as before, you delay and 
keep quiet, I shall treat it as an indication of your consent and 
shall adopt the said boy L”. Plaintiff did not know of this later 
letter because he left the village before the receipt of the letter. 
Though living in the same village as the widow, the plaintiff posted 
a letter on 4th June, 1925, from another village refusing consent 
to the request under first letter and it was received by the widow 
only on 13th June, 1925, as there was postal delivery in the village 
` only once a week. The plaintiff was undoubtedly consulted by the 
widow but he either evaded giving an answer or led the widow 
to believe that he had no objection. The letter of 4th June, 1925, 
refusing consent was as follows:—‘It does not appear that you 
have a religious bent of mind and so any arrangement you might 
make as regards the property will not be valid in law” and in the 
evidence he explained that what he meant was that the widow was 
merely actuated by an intention to defeat the reversioners.. 


` Held, that the adoption is valid. The refusal was not for . 
justifiable or proper reasons which should actuate a sapinda when 
- he is applied to for consent for an adoption to ‘be made by another 
` sapinda’s widow. 

69 M.L.J. 388, followed. 

The only person whose motive is to be canvassed in such 
cases is that of the sapinda who either gives or withholds his 
` consent and not of the widow. 

LL.R. 57 Mad. at 426, relied on. 

K. Kameswara Rao for Appellant, - 


Ch, Raghava Rao, M. APEE Roo: and P. Satyanarayana 2 Rao 
for Respondents, 


vive * ee 
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‘Venkataramana Rao, J. . S.A. Nos. 1552 ge of 1331. 
3th November, 1935. E 


Deed—Property purchased in name' of wife—Presumption as 
to advancement—Ap plicability to case governed by M arumakkat- 
.tayam or Aliyasantana law—Will—Party whether. can accept 

contents in part—Party acting on mistaken view of rights—Right ; 
to go behind transaction.’ 


There is nothing in the Marumakkattayam or Aliyasantana 
law which precludes the Court from applying the doctrine of 
resulting trust where property is taken „in the name of the wife or 
` son by the husband or father; and the principle of benami will 
_ equally apply i in such a case, 

© LL.R.35 Mad, 317; I. L. R. 39 Mad. 317 and 52 MLJ. 17, 
i referred to, | 
i A person cannot accept and ni the same asiant Thus ` 
he who accepts a benefit under a deed or will must adopt the 
whole contents of’ the instrument conforming to-all its provisions 
$ and renouncing every ‘right inconsistent with it. 
ie Jarman on Wills, 7th Ed., p. 510, referred to. 

‘A party acting on a mistaken idea of his rights cannot be 
ao to-go back .on his election if it would be inequitable 
under the circumstances to do so, Sent when third parties 
have also acted on that election. TS 

: B. Sitarama Rao and K. Y. Adiga for Aonik te Moat 

i TSM, Krishnaswamy Aiyar, M. R.. Kini and M. K. ecaro) 
. fee Res aoe 
B. V. V. E g —— : 

. Venkataramana Rao,J. ©. > S. A. No. 1024 of 1934. 
. 13th November, 1935.: 

o Practice—Service of notice of EE T A by ‘guardian 
appointed by lower Court—Procedure—Removal.of guardian and 
appointment of fresh guardian—Civil .Procedure Code v of 
» 1908), O. 32, R. 11 and O. 41, R. 14, - 

s Where the guardian appointed by the lower Court reftises, to 
accept service of the notice of the appeal on behalf of the minor, 
he does not do his duty within ‘the meaning of O.. 32, R. 11, 

Civil Procedure Code. Itis the duty of the court in sucha 
case to protect the minor and safeguard his interests. It cannot 
' be said that the refusal constitutes sufficient servicé of notice. The 
proper course under the circumstances will be to make an örder 


removing the guardian and directing the appellant to apply for 
the appointment of a new guardian in his place. 


P. Govinda Menon for Appellant. 
B. V. V. 
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Venkataramana Rao,J.- ©., _, 8S, A. No. 1877 of 1931.. 
7th November, 1935.00 6 sous aa a, ar ae 
 Limitation—A pplication for final-decreé in a mortgage ‘suit 

Preliminary decree passed expatte—Application to set dside ex’ 

parte decree—If time for application for final decree starts only 


from date of dismissal of exparte application—S torning poini of 
limitation. 


More than three years after the’ date fixed for payment of the 
mortgage amount by the preliminary decree in a mortgage suit, 
which was passed exparte, an application was made for passing of 
a final decree. An application to set aside the exparie preliminary, 
decree had been filed and it was finally dismissed for non-prose- 
cution. Thé plaintiff contended that the application was in time 
as it was within three years from the date of the dismissal of the 
petition to set aside the exparte decree. 


Held, that the application to set aside the preliminary decree 
does not enlarge the period, as the right to apply for the passing 
of a final decree accrued on the date when default in payment of 
the mortgage amount in pursuance of the preliminary decree was 
made, Further the application to set aside the ex parte preliminary 
decree having been dismissed for non-prosecution, in any event, 
time will run from the date fixed in the preliminary decree, 


"LL.B. 36 All. 590 (P. C.) followed. 


42 L.W. 581 distinguished. 
K. G. Srinivasa Aiyar for Petitioner. ` 


S. Nagaraja Aiyar for Respondent. 
S. V. V. —-- 


Cornish and Varadachariar, JJ. . Appeal No. 153 of 1932. 
11th November, 1935. E 


` Hindu Law—Mortgage by father—Partition between father 
and: uncle—Mortgaged properties falling to uncle’s share—Subse- 
quent partition between father and son—Mortgage allotted to 
father’s share therein—Mortgagee if can proceed against the pro- 
perties in the hands of the son after partition with aes fother— 
Rights of creditor. . : 


The first and third defendants were undivided brothers and 
the first defendant mortgaged certain items of property under the 
suit mortgage Ex. A. In a partition between the first and third 
defendants and the second defendant as.a minor represented by 
his. father the first defendant, some of the items comprised in the 
. mortgage fell to.the share of the third defendant and corrain items 
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not ‘comprised: in the mortgage fell to the branch of the first and 
second defendants, In a subsequent partition between the first 
and second defendants, some of the items that came to this branch 
at.the prior partition were allotted to the second defendant’s share. 
It was found that the debt was one which would bind the son as a 
mortgage- debt. The mortgagee claimed - a decree against the 
properties allotted to thé son, 


Held, that the rules governing. the exoneration of. items 
allotted to another coparcener, like brother or cousin, at a fair 
partition will not apply toa partition between the father and son 
where the mortgage by the father is binding on the son as well. 
The father and son must for the purpose of the rule be regarded 
as a single legal entity with the result that all’ the properties 
allotted to this branch at the partition between itself and another 
branch will-become subject to the mortgage in favour of the mort- 
gagee. The subsequent partition between the father and son will 
no more defeat ‘such rights of the mortgagee than it will affect the 
portion. of the mortgage regularly executed by the father charging 
items’ jointly held by himself and his son. Whether or not it will 
amount to a mortgage over the substituted items within the meaning 
of S. 58 of the Transfer of Property Act, the mortgagee gets a 
charge on the substituted properties. Though the mortgage may 
be allotted to the father’s share, the creditor can go against the 
son’s items, whatever rights the son may in consequence get against 
the father, 

ILL.R. 34 Mad. 175, distinguished. 

T. L. Venkatarama Aiyar for Appellant. 


K. S. Sankara Aiyar for Respondent. 
S.V. V. coe 


‘Cornish and Varadachdriar, JJ. ` Appeal No. 91 of 1932, 
11th November, 1935. 


l _. Transfer of Property Act, S. 101—Prior morigagee—Purchases 
‘by mortgagee of some items for part of the mortgage- debt—Suit 
for balance—Decree thereon-—Purchase by mortgagee in execution 
‘Extinction of mortgage-debt—Swit by subsequent mortgagee-—If 
“prior mortgagee entitled to rely on his payments under the es 
„as a shield—Partial discharge, if can be relied onas a shield. 


i ‘Plaintiff sued for sale on foot of a mortgage Ex. A dated 
21st December, 1922, for a sum of Rs. 10,000.. The twenty-ninth 
. defendant was ‘the ‘holder of a mortgage- (Ex. 8). dated 19th 
July, . -1922, “for Rs. 5,000 but the amount due under.this ‘mortgage 
“had. been, {rom time to time, paid up as follows :— (i) by a sale to 
“the twenty-ninith’ defendant himself under Ex, I dated 26th ee 
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1925, of some items in mortgage and certain other properties fot, 
Rs. 3,250 (i) again by a sale by the mortgagor’s brother under 
Ex, 13 dated 8th February, 1925, for Rs. 3,500 out of. which a sum 
of Rs. 2,500 was paid to the twenty-ninth defendant, (iii) lastly, 
bya sale under Ex. 2 dated 21st December, 1426, by at to 
the twenty-ninth defendant for Rs, 3,075. 


‘Between the dates of Exs. 13 and 2, the wama defend- 
ant instituted O. S. No. 271 of 1926 for balance due on the mort- 
gage deducting amounts received by Exs, 1 and 13. It is the, 
amount. due under that decree that was satisfied by Ex. 2. The 
twenty-ninth defendant claimed the benefit of S. 101, Transfer of 
Property Act in respect of various mortgaged items of which he 
had become the purchaser. The lower Court gave priority so far; 
- Ex, 2 was concerned but not for properties covered by Ex. I on 
the ground that “as the mortgage was not fully discharged, there 
can be no priority so far as Ex. I is concerned”. 


Held, ‘that it is scarcely right to speak of the claim of. the. 
twenty-ninth defendant as one of ‘ priority’ in the’ strict sense,. 
nor is it one in the nature of subrogation. It is in terms covered 
by S, 101, Transfer of Property Act. ; 


>. Where a claim is made to subrogation by a stranger, it may be 
that he cannot claim subrogation on the strength of a partial 
discharge of a prior mortgage. It is open to question how far 
even that is good law. after I.L.R. 47' Mad. 190. But ina case 
where the-claim is made by a prior mortgagee himself under S. 101, 
Transfer of Property Act, the sale stands good as between: the 
mortgagor and the prior mortgagee and operates as a payment of 
the mortgage-debt as between them. Further in this case at the 
time that the plaintiff filed his suit.on Ex. A, the prior mortgage in 
favour of the twenty-ninth defendant had been wholly extinguished 
so that the reason of the rule against recognising subrogation in 
cases of partial discharge does not apply here. 


This plea of the twenty-ninth defendant is not barred by res 
judicata by reason of his not raising it in his suit O. S. No. 271 
because this is not the case of a person whose priority was endange- 
red by another’s claim and who yet failed to put forward that . 
priority as a defence. On the state of facts as existed at the date 
of that suit, the suit was rightly instituted. 

ILL.R. 39 Cal. 527, distinguished. 

T. M. Ramaswanvi Aiyar for Appellant. 

K. S. Sankara Aiyar for Respondent. 


S. V. V, 
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Comish and.Varadachariar, JJ.. ~ ap No. ee 4 A 
13th Novem ber, 1935.: the GOUT ETS At 


`” Regisiration Act; Ss, 17 and 19: Unregistered Jarila a deed— 
ia of a larger Share than he is entitled to toa coparcener— 
Admissibility of the ODM ENE SET document can be used to claim 
the larger share. . 


In this presidency the preponderance of authority is in favour 
of the view that even an unregistered document is admissible in. 
evidence to prove a division in status, because such division arises 
from a mere declaration of intention of the parties and not by 
operation of the instrument on the immoveable properties concerned. 
The reasoning by which such a document is held inoperative and 
inadmissible so far as it affects title to immoveable properties will 
however apply to the extent to which the document is sought to be’ 
used to give one of the parties a larger share than he is entitled to 
under the law, because in this respect it will amount to an aliena- 
tion,::whether by way of gift or exchange. Even in cases where 
the arrangement may be regarded as a family settlement, the 
document will be covered by the very wide language of 'S. 17 of 
the Registration Act. It may.be that a family settlement may not 
require to be embodied in a document but if it is so embodied, the 
document will be governed by Ss, 17 and is of the Registration 
Act. i 

8 L. W. 400. followed. 

“The Advocate-Gener al (Sir A. Krishnaswami Aiyar) with 
5. A. Seshadri Aiyangar for Appellants. 

Nugent Grant, B. Jagannatha Doss, C. Rama Rao and 
G. Ranga Rao for Rèspondents. 


SVN a —-- 
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Cornish and: Varadachariar, JJ. _ > Appeal No. 432 of 1929, 
13th November, 1935. 

Court Fees Act, (VII p 1870) s. 12—-Plaint insufficiently 
stamped—Court holding itto be sufficiently. stamped holding that 
it fell under a particular category—Appellate Court holding it falls 
under a different category—Appellate Court if can call on the 
plaintiff to pay the deficiency of court-fee on the plaint. 

The plaintiff who sued for partition valued the suit for-pur- 
poses of jurisdiction at Rs. 6,000 but paid a court-fee of Rs. 100 
only under Art. 17-B of the Court Fees Act. Issue 10 was raised 
as to whether the court-fee paid wascorrect. The lower Court, 
without any discussion, held it was correct. The suit was finally 
dismissed and the plaintiff then filed this appeal paying Rs. 100 
court-fee. The High Court on appeal held that the. court-fee 
should be paid on ad. valorem basis and the deficient court-fee 
was paid so far'as the memo of appeal was concerned and it was 
contended that the plaintiff cannot be called upon to pay the de- 
ficiency in the first Court as the lower Court’s mistake was on the 
question of the category in which the suit falls and not on the 
question of valuation in the narrower sense used in I.L.R'4 Mad. 
204. In view of the fact that in their Lordships view the language 
employed in the Full Bench in 4 M.L.J. 183, may need reconsidera- 
tion the following question has been referred to a Full Bench:— 


“ Has an appellate Court power to require a party to make 
good the deficiency in the court-fee payable by him in the lower 
Court in cases in which the lower Court has expressly or impliedly 
decided the question of the category in which the suit ought to be 
placed for purposes of court-fee but such decision is in the opinion 
of the appellate Court erroneous”. 

S. Srinivasa Atyangar with B. Jagannadha Doss for Appellant. 

Nugent Grant with C. Rama Rao, S. A. Seshadri Aiyangar 
and G. Ranga Rao for Respondents, 

The Government Pleader (K. S. Krishnaswami Aiyangar) for 
the Government. f 

© S. V.V. —~- 
The Chief Justice and Stodart, J. L. P. A. No. 34 of 1934. - 
13th November, 1935. 
Civil Procedure Code (V of 1908), S. 100—Second eae 


Limitations on interference in second appeal, 


Where the question was if a piece of land assessed to revenue 
by the Government was.included in the inam lands owned by the 
plaintiffs or not, the lower appellate Court held explaining away a 
number of documents under. which the lands were.treated as part 
of the plaintiff’s inam in Land Acquisition proceedings etc, 
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Held, that it was a question of fact over which the High - 
Court has no jurisdiction to interfere, however gross or inexcusa- 
ble the error may be: 

L. R. 17 I.A. 122: LL.R. 18 Cal. 23 and I.L.R. 11 Lah. 199. 
followed 

G. Lakshmanna, K. Bhimasankaran and G. Chandrasekara 
Sastri for Appellant. 

The Government Pleader, (K.S. Krishnaswami Aiyangar) 
for Respondent. 

S. V. V. eed 


Venkataramana Rao, J. S. A. No. 1449 of 1931. 
14th November, 1935. ` 


Evidence Act (I of 1872) S. 92, Cl, 4—Mortgage bond—, 
Suit on—Plea that by a subsequent arrangement mortgage was dis- 
charged otherwise than by payment—If admissible. 

A suit was brought for the balance of principal and interest 
alleged to be due on foot of asimple mortgage bond dated 28th 
October, 1928, executed by defendants 1 to 4 in favour of the 
father of the plaintiffs and the fifth defendant but which fell to 
the plaintiff’s father at a partition between them. The defence 
was that in Fasli 1335 it was arranged between the plaintiff’s 
father and the defendants that the plaintiffs should take possession 
of the properties and enjoy the rents and profits for five years in 
full satisfaction of the mortgage, that the plaintiffs were put in 
possession thereunder, and the mortgage was thereby discharged. 
It was contended that the arrangement was in contravention of 
S. 92 (4) Evidence Act and cannot be pleaded and that all that the 
defendants will be entitled to was to get credit for the rent realised 
towards the mortgage bond. 

Held, that evidence was admissible to prove the arrangement. 
The arrangement does not alter, contradict, add to or subtract 
from the terms of the original agreement but merely provides 
means for the satisfaction of the bond. S.92, Cl. (4) does not 
preclude the admissibility of any transaction or contract in satis- 
faction or discharge of the obligation arising thereunder. The 
case is on all fours with 11 C.L.J. 39. The arrangement pleaded 
is not one to take less than is due under the mortgage but one of 
discharge. 

I.L.R. 37 Mad. 423; 53 M.L.J. 863, followed. 

I.L.R. 30 Mad. 231, discussed and distinguished, 

ILL.R. 54 Mad. 897; ILL.R. 42 Mad. 41, PUPPE NFEE 


-~ P. Somasundaram for Appellants. 
G. Lakshmanna and G. Chandrasekara Sastri for EO: 


S. V: V. —— 


Burn and K. S. Menon, JI. . C. M. A. No. 180 of 1931. 
14th November, 1935, 


` Limitation Act, (IX of 1908) Art. 161, Ss. 6 and 7—Appli- 
cation to amend decree—If and when extends limitation—Minor 
plaintiff—Manager not next friend of the minor—If manager can 
give valid discharge of the decree without leave of the Court. 


The Administrator-General of Madras, as representing the 
_ estate of one E, C. R. who, it was alleged, had become entitled to 
the rights of one T. R. deceased, filed an E. P. for execution of a, 
mortgage decree. The said T. R. was the fourth plaintiff in that 
suit on a mortgage for sale of the mortgaged properties. . The 
final decree in the suit was passed on 2nd November, 1920, and 
this E. P. was filed on 24th June, 1929. On an application filed ‘by’ 
one of the defendants to delete one of the items from the decree, 
the amendment was allowed on 13th July, 1929, that is after this 
E.P. was filed. The eighth plaintiff P was then a minor and he 
was represented in the suit by K (one of his brothers) but not by’ 
V, who was a plaintiff to thé suit and the manager of P’s family 
till 23rd July, 1922, 


Held, that the application was barred by limitation. The 
present E. P. was for execution of the unamended decree and as 
no fresh E. P. was filed after amendment, nor even an application 
put in to amend this E. P. as for execution of the amended decree, 
LL.R. 57 Mad, 79 cannot help the petitioner. It has been held in 
LL.R. 36 Mad. 295 and I.L.R. 47 Mad. 920 that if the father or 
manager of a joint family happened to be the next friend or guardian 
ad litem of a minor coparcener, who wasa party to the suit, he could 
not give a discharge affecting the interests of the minor without 
leave of the Court. But where the father or manager is not the. 
next friend of the minor coparcener in the suit, there is no provi- 
sion, statutory or otherwise, imposing such a restriction. His 
powers to give a discharge are derived from the substantive law 
and they are not affected by the mere fact that another person is 
the next friend of the minor and are not restricted by the provisions 
of O. 32, R. 6 and 7 of the Civil Procedure Code. V could 
therefore have given a valid discharge and S. 7 of the Limitation 
Act does not help the petitioner. 


LL.R. 36 Mad, 295 and I.L.R. 41 All. 435, followed. 
LL.R. 39 Mad. 853; I.L.R. 44 Bom. 574 and A.I.R. 1935 Cal. 
631, distinguished. 


The fact that V ceased to be the manager from 23rd July 
1922, does not under S. 9 arrest the running of limitation which 
had already begun to run. 
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. T. V. Ramanathá. Aiyar, for Appellant. ; eas 

K. Rajah Aiyar, K. R. Rangaswami Aiyangar, N. Raja- 
gopalachari, K. V. Srinivasa Atyar, S. Rangaraja Agengan a and 
G. Subbukrishna Chettiar for Respondents. 


Eryn Gah ef —— 


Madhavan Nair and S tone, JJ. _ Appeal No. 443 of 1930. 
:- 15th November, 1935, i l f 

` Hindu Law of Inheritance (Amendment) Act (II of 1929)— 
If applies’ to a case of a male dying toored the Aci but the 
succession opening after thé Act. 


“As i in ‘their Lordship’s opinion Act II of 1929 would apply to the 
case where the last male owner died before the passing of the Act. 
and the succession opened after the pasing of the Act (7) for the 
reasons mentioned in A.I.R. 1934 Pat. 324, (ii) because the Act is 
intended to alter the order of succession and therefore the critical 
date for its application would be. the date when the succession 
would open and (iii) because I.L.R. 57 Mad. 718 is in their 
opinion wrong and is in conflict with A. S No..256 of 1929 and 
67 M. L. J. 503; the ones ne has been referred toa 
Full Bench:— ` 

rae Whether i in a case like the present where the last male 
owner ‘dies before the passing of Act II of 1929, and the succes- 
sion opens after the passing of the Act,.the said Act (II of 1929), 
the Hindu Law of Inheritance (Amendment) Act would apply”. 

- S. Srinivasa Aiyangar and P. Ñ. A ppuswami Aiyar for - 
Appellants. 

T. R. Venkatarama Sastri, T. M. Krishnaswami Aiyar and 
R: Krishnaswami for Respondents. 

S. V. V. 
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` KeS. Menon,t © o. C. R oË. No. 36 of 1934. 
u th November, 1935, 

Madras Hindu Religious Endowments Act, S. 9, Cls. (5 and 6) 
—Excepied temple—M eaning of. 

Ina petition filed under S.84 (2) of the Hindu Religious 
Endowments Act, it was found that certain temples in the suit had 
been from time immemorial, managed by four Karikars who , 
“whenever they parted with the land parted also with the right to 
manage the said temples. The lower Court held that the trustee- - 
ship therefore was hereditary in the said temples by usage and 
that the temples were therefore ‘excepted’ temples. 

Held, that the definition of ‘excepted temple’ in S. 9, Cl. (5) 
of the Act does not include a temple whereof the trusteeship is 
hereditary by usage. The distinction between Cl. (5) and Cl. (6) 
of S. 9 pointed out. Further the decision of the lower Court, 
though erroneous, cannot be interfered with in revision as the 
lower Court cannot be said to have acted either illegally or with 
material irregularity. ` 

K. Subba Rao for Petitioner. 

T. V. Ramanatha Aiyar and M. S ita for Respon- 
dent. 

S. V. V. ——— 

Cornish and Varadachariar, JJ. , O. S. A. No. 14 of 1935. 
22nd November, 1935. 

Minor—Lease by guardian of minors house—Onerous 
covenants by lessor—Suit by minor for rent—If maintainable. 

A Mahomedan lady, who was a minor at the date of the suit, 
brought a suit, by her father and guardian as next friend against 
the first defendant for rent due by her as lessee upon her covenant 
under the lease of 27th October, 1932, and against the second’ 
defendant as guarantor of the due performance of her covenants 
by the first defendant.. The lease purported to be given by the 
plaintiff through her father and guardian, The lease demised the 
suit house to the first defendant for five. years at Rs. 1055 per 
mensem and contained a number of covenants by the lessor and 
by the lessee. Some of the covenants by the.lessor were even 
onerous and unenforceable against the plaintiff. The question was, 
if the minor can enforce the covenants in the lease for rent, etc. 

Held, that it must be taken that a guardian in the course of his 
management of a ward’s property is competent to grant leases of 
it, and even if it be in excess of the powers given to him, the lease 
is only voidable at the instance of the person affected by it. The 
lease in the present case was within the guardian’s powers and that 
distinguishes this case from I.L.R. 39 Cal. 232, as also the fact that 

NRC 
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here a-transfer of property has been evecuted, arid is not éxécutory. 
A lessee cannot escape from his covenant to pay rent unless there 
has been a total failure of consideration for the lease or unless it 
is shown that the lease has come to an end, (1909) 2 K. B. 740. 
Further though failure of a condition may put an end to a term, 
failure of a covenant or the impossibility of enforcing a covenant 
will not have that effect (48 M.L.J. 397). It is open to the minor 
to adopt the contract and by suing on the lessee’s covenant, the’ 
` minor has chosen: to adopt the lease and the suit is therefore 
maintainable. 


LL.R. 54 Mad. 163 relied on. 

LL R..11 Bom. 551 and I.L.R. 39 Cal. 232 distinguished. , 

M.S. Venkatarama Aiyar for Appellant. f 

Brooke Elliot, C. S. Venkatachariar, C. P, Connell and S; 
Narayana Aiyangar for Respondents. 

S. V. V. —— 


Pandrang Row, J. i S. A. No. 1201 of 1931. 
27th November, 1935. 


Easements Aci, S. 60—Mud wall with a thatched roof—If 
work of a permanent character. 

Where the plaintiff gave permission to the defendant to use 
his vacant site for residential purposes, and the defendant 
constructed a thatched shed thereon with mud walls, ` 

Held, that the construction was a work of a permanent 
character within the meaning of S. 60 of the Easements Act, that 
the defendant had executed the work and incurred expenses in its 
execution, and therefore the license could not be revoked. 

P. S. Raghavaram Sasiri for K. Umamaheswaran for 
Appellant. 


A, Subramaniam for Reetonidenk 
. Ss. V.V, 


The Chief Justice and Stodart, J. ~ L. P. A. No. 84 of 1935.. 
27th November, 1935. l 

Injunction—Two suits, one for partition and another on mort- 
_ gage—Common issue about the validity of mortgage—Issue tried by 
consent in partition suit—Morigage found valid—Decree for sale 
in mortgage suit—Appeal only against partition decree—If execu- 
tion of mortgage decree can be restrained by injunction—Civil ` 
Procedure Code, Ss. 94, 151 and O.39, 

O. S. No. 31 of 1932 was filed by a mortgagee on a mortgage 
executed by one A and as A died, his three brothers were made 
defendants to that suit. The mother of the defendants had filed a 
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partition suit, Ô. S. No.'59 of 1931, in the same Court and to that 
suit the mortgagee was made the 11th defendant as it was contend- 
ed that the mortgage was not binding on the shares of A’s 
brothers. As the mother died, the three brothers were transposed 
as plaintiffs. By consent of parties, the common issue as to the 
binding nature of the mortgage was tried in O. S. No. 59 of 1931 
and as it was there held to be valid and binding, a decree for sale 
was passed in O. S. No. 31 of 1932. An appeal (A. S. 10 of.1935) 
was filed against O. S, No. 59 of 1931 but no appeal was preferred 
against O. S. No, 31 of 1932. In the appeal (A. S. No. 10 of 1935) 
an application was made for an injunction restraining the 
mortgagee from bringing the properties to sale in execution of the 
decree in O. S. No. 31 of 1932, 


Held, that in effect this is an application to stay the execution 
of the decree in the mortgage suit. Having regard to the fact that 
the decree in the mortgage suit has not been appealed against, no 
such application would be under O. 41, R. 5, Civil Procedure Code, 
as that rule only applies to staying of execution in suits which are 
themselves under appeal. The Court has no jurisdiction under 
Ss. 94, 151 or O. 39, R. 1 or R. 2 to grant an injunction on the 
ground that the property is in danger of being wrongfully sold in 
execution, for, whilst the decree in O. S. No. 31 of 1932 is in force 
and unreversed, it is a good decree and all steps in execution of it, 
so far as parties to it are concerned, are perfectly legal. 

23 L.W. 85; 1927 M. 687; LL.R. 56 M. 563 followed. 

LL.R. 33 A. 79 and 35 C.W.N. 910 distinguished as cases 
where the Court was dealing with a petition by a person who was 
nota party to the suit at all. 

K. S. Krishnaswami Aiyangar and S. Ramachandran for 
Appellant. 


C. S. Venkatachariar and D. Ramasami Aiyangar for 
Respondent, 
S. V. V. Sa 


Wadsworth, J. C. M. S. A. No. 102 of 1932. 
29th November, 1935. 


Execution—Consent decree in a morigage suit—Decree fixing 
lime for payment, and in default for sale—If executable, without a 
final decree being passed. 


A compromise decree in a mortgage suit providing for 
payment within a fixed time and in default for sale of the pro- 
perties, can be executed without applying for a final decree. If the 
compromise decree provides for the sale of certain properties and 
contains nothing to indicate that an application for a final decree 


s 


84 
is to be a condition precedent to the sale, execution may -proceed 
as soon as the time limit has expired, if the stipulated payment 
‘has not been made. 

_ ALLR. 1924 Mad. 645 and A.LR. 1926 Mad. 644 followed. 
``. A. Venkatachalam for Appellant. 
`` B. Jagannadha Doss for Respondent. 
S. V. V. —— 


Varadachariar, J. : © C. R: P. No. 490 of 1935. 
. 29th November, 1935.. : 


-~ Court Fees Act—S.7 cl. (v), Ch (iv) (b) and (c)—Sale by 
father—Suit “by sons for a declaration that sale is. invalid 
and for partition-and possession—S ection applicable—High Courts 
powers of revisional interference. 


Where the decision on the court-fee question also bears upon 

the valuation of the suit for purposes of jurisdiction and the suit 

may have to be filed in a higher Court if the court-fee question 

should’ be decided in favour of the defendant, this Court. is 

justified i in interfering in revision at the instance of the defendant. 
56 M.L.J. 394; 119 I.C. 35 followed. 


A suit was filed by two sons of a Hindu father against ee 
step brother and their step mother. The plaint alleged that certain’ 


_ properties which really belonged to the joint family have been 


sold away by the father on 27th September, 1923, in favour of his 
junior wife (4th defendant), that in fact there was no sale and no 
pay ment of consideration and that it was put benami in her name 


. to concéal it at the partition made in December, 1923. The, 


plaint prayed for (a) a declaration that the plaint properties are 
undivided ancestral joint family properties and that the sale deed 
dated 27th September, 1923, in favour of the 4th defendant cannot 
in ‘any manner bind the plaintiffs and (b) directing a paitition 
and delivery of possession of 2/3rd shares to plaintiffs." l 
Held, the case was governed by S. 7, cl. (v) of the Court-Fees 
Act and not by S. 4, cl. (4) or cl. (iv) (c) or (b). The 4th 
defendant i is claiming the property adversely to the plaintiffs and 
is in possession, so that it cannot be said that the plaintiffs are 

even constructively in possession of the property. 
` R. S. Ramabhadra Ayyar with P. Sridhar Rao for Petitioner. ~ 
C. S. Rajappa for Respondent. 


S. V-V. l Sec 


Venkataramana Rao, A oS pyra zS. A. No. ee of 19314 
4th. October,.1935..- fg “aon 
“Land Acquisition Act—-C oinpensation—A; pportionm ent among 
holders of different interest - in the ‘land Gequiredl— Principles 
governing—Landlord and Tenant. `. ` a aa ede, 


‘Compensation for ‘certain lands acquired- -for Nilambur 
Shoranut ‘Railway was deposited in Court; on dispute arising. ås 
to‘how- the same is to be apportioried between the Jenti and the 

_tenant, with whom the land. was outstanding on aor leasé, in: 
which aiperiod of 5 years had yet.torun: ' eee 

i: Held, 1,:.That the landlord and the tenant she to appor: 
tion ithe. amount betwéen themselves iri the proportion as they are- 
likely » to. enjoy the soap of the Jand for the pomatuns period 
of the lease. ii o ' o “ 


2. Ín ‘ateulating | the said propeition? though the Raton? 
document, ‘the basis’ of their contract, refers to‘ Jend: Pattom ” 
on the property; the tenarit is entitled to show that the acttial gross 
yeild of the property was much more than what has béen shown 
in me Kariom deed. ae 

-3, -The ténant is further entitled to an addition of the tisual 
15 per-cent, on the Value so arrived, as for compulsory acquisition; 
éven though‘his total income for the remaining 5 years of his lease 
has been taken into consideration... © rt 


4, The imaginary rights of the landlord, viz.,-his possible 
right to enter the land even before the expiry of the lease, as on 
forfeiture, the possible failure of rains and consequent failure of 
crops during the 5 years’ period, and his general superior right as 
a Jenmi, are all incapable of valuation by any Oren and. ees 
‘method, arid herice’aré to be ignored. - 


; -L L. R; S1 All, 765; L L, R. 35 All. 9; 7 C. L, J. 284; I L. R. 
17 Cal. 144; I. L. R: 50- Mad. 706 and I. L. R. 58 oe 1345 
distinguished, 


} 


oe G. Krishna diyar for pee ra cs Sasi 
, S. Venkatachala S asiry for Sodan OOP la 9 
K.C. -- - SS i TEN 
Varadachariar and Burn, JJ, i : C.R. P. Nos. 594 of 1933 
19th November, 1935, i a; _and 658 of 1933. 


 Surcharge—S uit . questioning surcharge—Government if. a 
Wiaper ‘party—Order of Local Board entertaining time barred 
‘appeals—I f President of the Board can be surcharged, ea 
“.. Certain. assessees to profession. tax preferred appeals to the 


Tocal Board: against ‘the assessments but they were. filed out of 
SS Re © 
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time, The President. placed them before the Board - which 
entertained the appeals and granted relief.. The Examiner of 
Local Fund Accounts surcharged the President as having illegally 
allowed the appeals and the District Judge also held that the 
question of limitation was perfunctorily considered. 


Held, the President could'not be held liable. The act of 
hearing appeals and reducing the profession tax is an act of the 
Board as a corporate body and not anact of the President in his 
individual capacity or even in his capacity as President. 


The Government is a proper party to these suits. No doubt 
prima facie the matters dealt’ with by the Examiner of Local Fund 
Accounts do not concern the public revenues of India as such but 
only the funds of the Local bodies concerned. On the rules as 
they stand the Collector is very nearly put in the position of a 
decree-holder under Cl. (7) of the Rules and it will be anomalous 
to hold.the Government not to be a proper party to such proceed- 
ings while the rule authorises the Collector to execute the final 
order in the case. 


K. S. Champakesa Aiyangar for Government ‘ Pleader 
(K. S. Krishnaswami Aiyangar) for Petitioner in C, R. P. No. 
594 of 1933 and for Respondent in C. R. P. No. 658 of 1933. 


S. Ranganatha Aiyar for Respondent in C. R. P. No, 594 of 
1933 and for Petitioner in C. R..P. No. 658 of 1933. 


S. V. V. ` =e 


Venkataramana Rao, J. l S. A. No. 1730 of 1931. 
2nd December, 1935. ' 
Hindu Law—Maintenance claim by widow of a coparcener— 


Purohit service inam lands—Income from—If can be taken into 
consideration, 


The plaintiff’s late husband and the deceased father of the 
defendant were brothers owning joint family properties both 
moveable and immoveable. Among the immoveable properties 
were certain purohit service inam lands. It was contended that 
though alienation of those properties may be forbidden, yet they 
must, by reason of S. 12 of the Madras Act IIT of 1895 and Boards 
Standing Orders, be treated as partible property and that its 
‘income also must be taken into consideration, 

Held, that after I.L.R. 44 Mad, 843, it is the separate property 
of the holder. When the office holder dies leaving more than one 
son, it may be the office will be performed by them by turns.or 
service may be distributed and the emoluments enjoyed in such a 
manner as they may deem fit but the emoluments enjoyed by each 
will yet be his separate property as salary for the service he 
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renders and this income cannot be deemed to be joint family 
property available for family necessities. 

P. Somasundaram for Appellant. 

`C. Rama Rao for Respondent. - 

S: VeV. ——— 

V enkatramana Rao, J. . S. A. No, 224 of 1932, 
2nd December, 1935. f 

Contract—Railway—Consignment of goods under Risk note A 
—Damage of—Liability of the company for such damage. 

.A firm B S at cuddapah consigned on 17th June, 1927 goat 
and sheep skins for delivery to the plaintiff firm at Trichinopoly. 
The consignment was sent under Risk Note Form 4. The.wagon 
carrying these skins were also loaded with 4 jars of Formal-de- 
hyde acid. As two of these jars broke, the acid affected the skins 
and damaged them. On 29th June, 1927 the goods were delivered 
to the plaintiff and when the tanning processes were begun, it was 
found that, as a result of the acid, the hairs on the skins could 
not be removed and the goods had become useless. It was found 
that the goods were damaged by the acid which was dangerous. 
In a schedule of dangerous goods prepared at.the Railway Con- 
ference, this acid is not classed as dangerous but as an antisceptic 
and a disinfectant. The Railway servants did not therefore know 
that this was a dangerous acid and should he kept in a separate 
wagon. No doubt ordinary rates were taken and nota less rate as 
they should have done when consigning by Form A, 

Held, that the obligation of the Railway Company must be 
Judged of by S. 72 of the Indian Railways Act. There are three 
views possible (7) taken by I.L.R. 60 Cal. 996; 67 M.L.J. 704; 1930 
Pat. 559. (ti) taken by Suhrawardy, J. in LL.R. 58 Cal. 585; 
1929 Cal. 654; 1931 Cal. 734; 54 C.L.J. 314; 1933 Pat. 630 and 
1927 Mad. 908 and (iii) that taken in 1928 Bom. 504, 

Misconduct cannot mean the same as ‘wilful misconduct’ of 
Risk note Forms in England. From English stand point of view 
even culpable negligence or gross negligence would not amount to 
misconduct. I.L.R. 60 Cal. 996 is based on English cases and is 
therefore not correct under the Indian Law. Misconduét literally 
means wrong conduct or improper conduct and misconduct in the 
risk note should be construed in relation to the consignor and the 
esponsibility judged of, accordingly. 

Suhrawardy, J’s view in I.L.R. 58 Cal. 585 approved. But as 
the acid is not classed as dangerous in either Sch. I or Sch. IT of 
the Railway Schedule and there was nothing to show that the 
servants at Cuddapah who actually loaded. the. wet skins in the 
carriage containing the acid must reasonably have been aware that 
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the acid jin the wagon was.of the. full strength. and zao the 
Railway Co. is saved by the.tisk note, = so 3 slin Se aa 


T. V. Ramanatha Atyar for. Appellant. . 


C. Krishnaswami and V.K,.Ramanatha re instructed by 
Messrs eras and T for-Respondent. 


“S, VEN; ag eae eee 








see Row; 1. s; AD No.” 1303 of 1931. 
i4th December, 1935, ©. uay ade to ee 


Appeal—Appeal against the Aires of the District Couri— 
Decrée subsequently reviewed in part-—No.. ‘appeal against the 
reviewed. sigh eal Ss ore AEA against . thé TN 
decree. ERr LM Miia n Z 

-A decree was ee | by he District” Munsif’s ice fot 
fosson agdinst two defendants: One ofthe défendants alone 
appealed against the Munsif’s Court’s decision-to-the District 
Gourt. The District Court reversed the -decree'of the Di strict 
“Munsif’s Court on 7th August, 1930. On 12th Septémber,- 1930, the 
‘plaintiff put ina petition for review of the decree of the District 
Court. On 9th January, 1931, a second: appeal ` was preferred by 
-the plaintiff to thë High Court against the decree dated7th August, 
-1930; On 14th November, 1931, an order Was ue Passel on the i review 


punn allowing itin part, os 36t m Foe : 

: Preliminaty objection was taken òn n behalt of the: PE 
ae the second-appeal was incompetent and ‘tiust be dismissed, as. 
the decree dated 7th August, 1930, against which the’ second ‘appeal 
‘was preferred, was superseded by the order, on the review pétition , 
œ~- Held, that the decree against which‘thé second appeal was 
i ‘preferred ` was superseded and that the second athe ‘was incom- 
To and could not be heard. ' abe ett A 

‘LLR. 30 Bom: 56; A.LR. 1929 Bom. 183; ALR: 1931 Cal. 
323 and I,L.R. 55 Mad, 871 referred to. 

SR Kup puswami Aiyar and, R. Krishnaswami  Aiyangdr for 
‘alin 

K: ‘Venkataraman for Respondent, 

vig Mee — l 
Wadsworth; J. a » . GR P. No. 1333 OF 1935, 
‘ih December, 1935.. ; 
Court Fees Act—Art. 17-A (i) of I II. T daacen to 
Deputy Collector to be registered as ee a 
S uit to- setit, aside—Article applicable. ies 

The- petitioner alleging. to have becoitie : ‘tie ‘owner off a 
_shrotriem by virtué of S. 53 (A) ofrthe Transfer òf- ‘Property Act, 
,by. reason of-a contract entered: -into with the réspondénts and 


pote 


2 
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possessiontaken' thereunder, applied fo. be. recognised’ as:.a Jand2 
holdér, under''S. 3(5)-of.the Madras Estates: Land--Act::<The 
Deputy Collector rejected the application. Hs iad Ae ples a 
suit. for setting. ; aside the: said order, 


“Held; that the suit/ was iu substance one’ bass Acdece: and, 

had tobe‘valued.under“Art:17.(4) (i) of Sch. E to the. Coutts 

Fees Act. s a? an 
13 L.W..104 referred tosi 5. Oy Gt A Ge 


a 


` K. Rajah Aiyar, ROS amasundaran, and A, KS i Muithuswoami 
die for Petitioner,” - ` “nds 


The Goverment ` Pleader (R S. Krishnaswami #iyongary 


r 


for the ‘Government: es i 
T. E: Ramabhadr achariar a and K. Rama 1 Aiyangar for Resp 


dents. ane eae cae in 1 wake oe 
SV.V; i ae, a ae Be oie tal « 
Varadachariar, Dic Gk. aa C. R. P, Nos. 1261 of. 1933 one 
„6th December, 1935. E a ` ` 1777 of 1934, 


“Stamp Act=-Document filed with sant Ciu directing it to 
be’: „stamped . asd bond and penalty paid within a certain time 
Failure to pay—If plaint can be e oi of: some ‘duty 
payable—If.a matter for revision. rn. `> 


i. Where a document was filed’ ‘along with ‘the plaint, ad the 
Court felt it needéd to be:stamped ‘as atbond, and'not-as-an agreċi 
ment, directed that a’sum of Rs. 288-12-0. shéuld be paid ‘by: way 
of stamp ‘duty within 15 days. ` As rthe. amount was not paid ag 
directed, the ‘court. stejected the plaint.: a oats 


os "Held, that the rejéction of the” plaint was illegal. A’ pldint 
cannot’ be’ rejected for’ an “Omissign * ‘to! ‘pay stamp’ -dutý -on-a 
décutnent but only for failure’ to pay ‘Court fee. Ifa plaintiff who 
reliés.' ‘on, a document į in support “óf ‘his claim doesnot comply with 
the’ Court’ s direction abotit payment of stamp duty ‘and penalty; thé 
Court can only’ refuse to adimit that document in evidence and 
proceed to deal with the case without that document, but cannot 
reject the plaint.. If 4 party is not:prepared-to.accept the decision 
of the Court as to‘the question’of stamp duty, the proper course 
is‘for:the Court to impound it and send jit oñ .to the Golletiar’ tor 
Hgceesery action. 
-::° ,A‘inatter of this kind i is not-a.matter for révision ined S. 115 
Civil Procedure Code.. 0. 2. S22 4 ern 
RK Venkatafama Raju for Petitioner... 6: a 
K. Kameswara Rao for Respondents. 


S. V, V, A E eee 
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Stone and Varadachariar, JJ, . “A. S. No. 172 of 1931; 
Oth Beene 1935. 5 he A. S. No. 241 of 1931 and 
Egur“ C. R. P. No. 567 of 1931. 


E E ee decree by one co-owner on 
behalf of all—Negligence of Co-owner plaintif—Application by 
other co-awners to come on record and apply for a final eurie 
If maintainable. on 


One L obtained on 10th June, 1924, a preliminary decree on a 
mortgage bond executed in his favour in O.S. No. 166 of 1922. He 
was the eldest of three brothers who originally formed members of 
a joint Hindu family. As L did not apply for passing of a final 
decree, V the next younger brother-applied by I.A. No. 463 of 
1927 on 6th September, 1927 to be substituted as plaintiff in L’s 
place or for impleading him and his minor brother R as supple- 
mental plaintiffs along with L. On the same day he filed I.A. 
No. 464 of 1927 for passing of a final decree. L was not made a 
party to these I.A.s. Notice was given to him here in appeal and 
he remained ex parte. It was also contended that by virtue of a 
partition suit, which was withdrawn after the preliminary decree, 
the brothers were divided on the date of the institution of the 
‘mortgage suit. : 

Held, that V, even if he was not a meber ofa sni Hindu 
> family at the date of the suit, he was a co-owner at all material 
times: -Flowing from the fact of co-ownership alone, this suit 
would fall under S. 11 Explanation VI and would place L in the 
position of a person litigating bona fide in respect of a private 
right claimed in common for himself and others. Accordingly had 
that suit been dismissed, it would have operated as res judicata 
against V in any subsequent action upon the mortgage. It ‘could 
only so operate if in truth and in fact V, though not so by name, 
was a party to the mortgage action, If the person on record 
neglects his duties, it is proper that V should be substituted 
for him when otherwise the right to apply for final decree would 
have been lost by lapse of time. 


` K.S. Krishnaswami Aiyangar and Ramaswami Aiyangar and 
Srinivasavaradachari for Appellants in Appeal No. 172 of 1931 
~ and for Respondents in Appeal No. 241 of 1931 and C, R. P. No. 
567 of 1931. 
.A. C. Sampath Aiyangar and K. Desikachariar for Reaper: 
dent in Appeal No. 172 of 1931 and for. Appellant in Appeal 
No. 241 of 1931 and for, Petitioner in C. R. P. No. 567 of 1931, 


S. V. V. 
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NOTES OF INDIAN CASES. 


PRABODHLAL MUĶHERJI V. NEELRATNA ADHIKARI, (1934) 
I. L. R. 62 Cal. 324. ES , 
In this case, a promissory note was executed by a person 
who died leaving two heirs. The creditor who did not, at the 
date of suit, know of the existence of both the heirs brought a 
suit bona fide against one of the heirs who was in possession 
and two others who were not the heirs, alleging that they were 
all in possession of the properties of the deceased debtor.> The 
heir who was sued was ex parte in the suit and the other 
persons who were sued denied that they were the heirs of the 
deceased and pleaded that there was a co-heir who was not 
added as a party to the suit and that the suit was bad for such 
non-joinder. The other co-heir could not then be added as a 
party to the suit as it was on that date barred by limitation as 
against her. The learned Judge dismissed the suit in its 
entirety on the ground of non-joinder taken by the other 
defendants. However much one might regret the result, it 
cannot be helped if the law on.the matter were quite clear. 
~- On the other hand, in almost similar circumstances the 
suit was decreed against the heir that was sued and the pro- 
perties in his possession, even though a plea of non-joinder of 
‘the co-heir was raised in Ali Mohammad v. Ali Mohammadi, 
If this case is rightly decided, the decision under notice is open 
to serious doubts; and it is significant the learned Judge in 
the case under notice has not relied on any case decided under 
similar circumstances. The decision in Mt. Zabaishi Begam v. 
‘Naziruddin Khan? also seems to sound the other way. We 


1. ALR. 1934 Lah. 657. 2 ALR, 1935 All. 110. 
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venture to submit that the Lahore decision is more in consonance 
with justice and should be followed. 

It is only, as pointed out by, the learned Judge in the 
decision under notice, in cases where the Court by reason of 
the necessary persons not being before it, cannot proceed to 
make a decree by adjusting the. rights of parties and the 
decree if made will be infructuous that the suit will 
have to be dismissed. Such cases will be, for instance, 
in partition suits, suits ` for accounts in partnerships and 
administration suits. Ifon-the other hand,a decree passed 
against one of such co-heirs in a suit bona fide brought will 
be binding even on the other heirs who have not impleaded 
in the suit and their interests in the properties of the deceased 
as pointed out in Chaturbujadoss Kushaldoss and Sons v. 
Raja Manicka Mudali1 it is impossible to say that a decree 
against. one of the heirs will be infructuous. On the -other 
hand, in the light of Chaturbujadoss Kushaldoss and Sons v. 
Raja- Manicka Mudali the decree passed against one of the 
co-heirs in Ali Mohammad v. Ali Mohammad? would be 
‘equally binding on the other co-heirs and their shares of the 
‘properties of the. deceased, though they might not have been 
‘added as parties to the suit. =; 

Again, the plea as to non-joinder is one open only tu the 
other co-heir and not-one which avails toa person who says he 
‘is not the heir at all and against whom the suit fails on that 
‘ground. That, an objection on the ground of non-joinder 
cannot be-taken by a defendant who is found to have no 
“interest in the subject-matter of the suit will be clear from 
‘Chhote . Lal v. Badri Singh8. The nature of the pleu of 
non-joiner in, this. respect will. be found explained by 
.the House of Lords in Kendall v. Hamiltons. That the rule 
-as to. the. joinder of a joint contractor is not an inflexible one 
‘even in England will be clear from Wilson Sons & Co. v. 
-Balcarres Brook Steamship Companys and Robinson v. Geiselé. 





DHANI Ram Mani Ram v. SRI GOPAL LACHHMAN Das, 
. (1934) I. L. R. 16 Lah. 244. l 
x In this case, two brothers were carrying òn business in 
i partnership and the partnership was subsequently dissolved. 
Ss T Onna 54 Mad. 212:60 M.L J.9 
A. I. R. 1934 Lah. 6 A Gis," Ble 
B. 


4, (1879) 4 A.C. 504, © 189 
6. a89) 2 Q.B. 685. Sal 


129. 
422, 


©, 
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Even subsequent to the dissolution, one of the brothers alone. 
continued to carry on business in the old firm name, but no 
notice of the dissolution was given either by public notice or 
by individual notices. The question was as to the liability of. 
the retired partner for the debts contracted by the sole owner 
of the business after dissolution. The learned Judges have 
answered the question in the affirmative in the above circum- 
stances. 

It cannot be denied that the retired partner would be 


` liable if S. 32 (3) of the New Indian Partnership Act were 


applicable, as the terms of the section.clearly apply to such a 
case. But the matter does not seem to be so clear under S. 264 
of the Indian Contract Act which was the one applicable to 
the case. Under that section, the dealings had to be with a 
firm and where the dealings are with the sole owner of a 
business and not a firm as in the present case, it is somewhat 
difficult to apply the terms of the section. The section seems 
to contemplate only cases where there was originally a partner- 
ship and after its dissolution by the retirement of some 
partners, another partnership coming into existence and not 
a sole owner carrying on business: The decision in Hussain 
Bakhsh v. Jhanda Singhi, referred to by the learned Judges in 
so far as it dealt with the case of sole owner of a business as 
not falling in the terms of the section cannot, we venture to 
think, be said to be based upon a misreading of the section, 
though on.the other question of whether the section applies to 
the customers of the old firm alone, the weight of later 
authority seems to be against the view taken in that case. It 
cannot however be denied that the cases of dealings witha 
sole owner of a business under such circumstances, fall outside 
the mischief of the principle of holding out illustrated by 
S. 264. This decision may therefore be supported on the 
principle underlying S. 264 though | not on its terms. As 
however the matter has been cleared up by the Indian Partner- 
ship Act by taking in the present case also within the terms of 
S. 32 (3) of the Act, the matter is not likely to be of much 
importance in the future. 


GanesH Das v. Mst. BANTO, , (1934) I. L. R. 16 Lah. 118. 
This decision merely affirms the well-known rule that a 
third party to a contract cannot sue on it, though the debt due 


1. A.LR. 1922 Lah. 466. 
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to him was provided for by the contract. It was the usual 
case of the vendee in a contract of sale agreeing to pay the. 
debt of the vendor to a third person. Two learned Judges of 
the Lahore High Court differed on the answer to the question 
and it was referred to two other Judges under Cl. 26 of the 
Letters Patent of the Lahore High Court and the latter re- 
affirmed the rule after an examination of the pronouncements 
of the Privy Council and the decisions of the other High 
‘Courts. It is somewhat strange that the principle should have 
been the subject of doubt in this country at this date, though 
doubts may arise on the question whether any particular case 
falls within the rule or the so-called exceptions to it which are 
also equally well settled. 





Narain Das Dorit Lat v. Sanu Minin Lat, I. L. R. 
56 All. 1041. : 

Section 61 (4) of the Provincial Insolvency Act provides 
that partnership property shall be applicable in the first instance 
for payment of partnership debts and separate property for 
payment of separate debts and where there is a surplus of 
partnership property it shall be dealt with as part of the 
separate property and where there is a purplus of separate 
property it shall be dealt with as part of the partnership pro- 
perty. The question in this case was whether the exception 
‘recognised in the English cases in favour of the petitioning 
creditor can be recognised in India. This case holds that such 
an exception could not be recognised in India in view of the 
specific language of the section. Whether the other exceptions 
that used to be recognised in England could be recognised here is 
not considered by their Lordships. There is for instance a 
ritle of.election recognised in early English cases but since res- 
tricted in operation by special legislative enactment in Eng- 
land, a specific application of the rule being-that in favour of 
the petitioning creditor. It is extremely doubtful if the old 
rule of election can have any operation in ‘the face of the 
language of the section. 
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Matauri v. Boora Natu, (1934) I. L. R. 56 All. 975. 
Under S. 60 of the Easements Act a license may be revoked 
unless 


(a) it is coupled with a transfer of property and such 
a transfer is ïn force; 


(b), the licensee acting upon. the license has executed 
a work of a permanent character and incurred expenses in 
the execution. 


Under the English isi (which g governs cases not coming 
under the Easements Act in. India) distinction is made 
between cases where the license is to do some act on the land 
of the licensee and cases where the license is to do some act on 
the land of the licensor. In the former classof cases, the Courts 
used to hold that the license is not revocable when a permanent 
work involving expense has been done while in the latter 
Courts would only insist upon compensation being paid before 
the license is revoked. Where the question is one of mere 
equity as in the case of tenants effecting improvements on the 
faith of landlord’s promise of permanent tenure Courts 
similarly allow themselves liberty to give compensation or 
altogether to bar eviction. The Easements Act does not seem 
to allow similar liberty of action in cases governed by the Act. 
The license cannot be revoked—says the section. The only 
limitation that could possibly be placed is that if the work 
ceases to exist the license may be deemed to be revoked just 
as, if the interest ceases to exist, the accessory license also 
ceases to exist. At any rate, that seems to be the American 
view. Whether this view is tenable in view of the language 
of S. 62 which expressly provides for the extinction of 
accessory licenses but does not provide for the extinction of 
the license on the permanent work ceasing to exist, or whether 
the license ceases to exist only when the purpose for which 
the license is granted is abandoned or becomes impracticable 
is a matter for consideration. The distinction between licensor 
and licensee which the English law made, on account of the 
Statute of Frauds has not had the approval of their Lordships of 
the Privy Council in Plimmer v. Mayor & Councillors of 
Wellingtoni. 





1. (1884) L.R. 9 A.C. 699 (P.C). 
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GHuLaB RAY GĦUTGHUTIA v. MAHENDRA Natu, (1934) 
LL.R. 14 Pat. 249. l 

The history of the remedy of specific performance in 
Indian Courts is referred toin this judgment. 

It is pointed out that the Indian Courts had the right to 
administer it by virtue of the importation of “Justice, Equity 
and Good Conscience” rule. The statutory provision for the 
same in the Civil Procedure Code of 1859 and its subsequent 
repeal and re-enactment by a special act only operate to lay 
down the statutory rules for areas governed by the statute. In 
Other areas the general principles, without the statutory right 
or restrictions are capable of being exercised and there is no 
justification for the view that in such areas the remedy by way 
of specific performance itselfis non-existent. The Madras 
High Court has also taken the same view and applied the 
remedy to the Agency Tracts, where the Specific Relief Act is 
not in force. See Jagannatha Sahu v. Dheenabandhu Radhol. 





Ram Narain Cuaupury v. Pan Kumr, (1934) L. R. 62 
LA. 16: I.L.R. 14 Pat. 268: 68 M.L.J. 139 (P.C.). 


This decision settles authoritatively that in provinces. 
governed by Mitakshara Law a reunion can only be between 
persons who were parties to the original partition and even as 
amongst them there is a further restriction that a person can 
reunite only with his father or brother or paternal uncle. 


` It is not permissible to extend this to other relations. 
Brihaspathi’s text which is quoted is expressly understood by 
the Mitakshara in this sense only and it is not permissible to 
go behind what the Mitakshara lays down as the authoritative 
interpretation of the text. The fact that other commentaries 
like the Viramitrodaya, Vivada Ratnakara, the Vivada Chuda- 
mani and the Mayukha take a different view is beside the 
point. The decision in Basanta Kumar Singha v. Jogendra 
Nath Singha2 is approved and adopted. It is true that in 
various Hindu Law Texts, the persons enumerated are merely 
illustrative. See for instance Girdhari Lall v. The Government 
of Bengal’ where the enumeration of Atma Bandhus, etc., is 
obviously only illustrative. Then again the scope of certain 
texts can be extended by the doctrine of Upalakshana, see for 


1. (1917) 63 I.C. 114. 
2. (1905) LL.R. 33 Cal. 371. 3. (1868) 12 M.I.A. 448, 
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instance Mahant Garuddas v. Mahant Laldası and Jotindra 
Nath Roy v. Nagendra Nath Roy®. The question will depend 
in each case on the context and on what the commentator has 
laid down. In the particular. matter under discussion the 
Mitakshara is clear and its view must be given effect to ås 
such. j 

The decision of the Judicial Committee also holds that 
agreement among the three parties to the original partition 
that “on any one of them dying sonless, his property should 
devolve on him whose heir will remain alive” is, on its true 
construction, operative to confer the benefit of the devolution 
only on the original parties subject to the condition that the 
party taking the benefit should have a living heir and that no 
right is conferred on such heir himself. Such agreements 
are certainly valid and can be enforced by the parties to it. It 
is quite a different matter, however, if it is sought to provide 
that whenever any male descendants of any one of the parties 
die without male issue, the male descendants of the others 
having such issue should take the property. Such an agree- 
ment being one which attempts to alter the Hindu Law of 
Inheritance will be invalid and unenforceable. Purna Sashi 
Bhattacharji v. Kalidhan Rai Chowdhuris. 





COMMISSIONER OF InNcomE-Tax, BIHAR AND ORISSA v. 
MAHARANI LAKSHIMIBATI SAHEBA, (1934) I. L.R. 14 
Pat. 313. 


Apart from the fact that the necessary facts were not put 
in issue, so as to enable the assessee to claim the benefit of 
‘S. 14, CL. (1), the observations in the judgment as to the real 
scope and intent of the said clause cannot be said to be beyond 
criticism. Where the widow of a deceased co-parcener in a 
joint Hindu family receives maintenance amount, she receives 
it only as a member of the same. The view that the first sub- 
section is inapplicable to a sum in which the assessee has no 
interest till it is actually received does not seem to be so 
obvious as the learned Judges take it. The language of S. 14, 
Cl. (1) is clear and precise and there seems to be no justifica- 
tion why any comparison should be made withor inference 








1. (1933) L.R. 60 I. A. 189: 64 M.L.J. 660 (P. C.). 
- - 2. (1931) L. R. 58 I.A. 372: 61 M.L.J. 442 (P. C.). ua 
3. (1911) L.R. 38 I.A. 112: LL.R, 38 Cal 603: 21-M.L.J. 1119 (P.C.). 
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drawn from the supposed policy underlying other ceemplions 
under other sub-clauses. 

- Nor does it seem to be correct to assume that she has no 
Ress at allin the amount till it is actually received. The 
right of maintenance can in a suitable case be made a charge 
even on family property and an alienation of family property 
made to defeat such right may, in appropriate cases, be set aside 
as invalid so far as it operates to defeat such rights. It is 
difficult to hold therefore that the section excludes the right of 
the widow to claim exemption thereunder. No reference is 
made in the decision under review to previous authorities. The 
High Court of Madras has held in Vedathanni v. The Commis- 
sioner of Income-tax, Madras that S. 14, Cl. (1) applies to 
exempt such income ordinarily. Whether the joint family 
should continue to exist at the time of the receipt, or what the 
effect of a partition among the’ co-parceners will be or what 
the position is when the last male member of the joint family 
dies leaving a widow or daughter, these and similar questions 
no doubt may require consideration. But there can be no 
justification for not applying at all the benefitof the exemption 
to cases of maintenance right of widows of deceased co-parce- 
ners. It may be noted that the Madras High Court says that 
the language of the -section is strictly applicable only to 
widows of deceased co-parceners to disqualified heirs and 
maidens in the family receiving maintenance. 





1. (1932) 63 M.L.J. 542 (F.B.). 
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`. °.RAMKUMAR POTDAR v. THE SHOLAPUR SPINNING AND 
Weavine Co., Lrp. AND OTHERS, (1934) I.L.R. 59 Bom. 218 

The decision is an interesting one and deals with various 
points in connection with the usual type of agreements provid- 
ing for appointment of managing agents and financiers for 
limited companies. The Managing Agency system is well 
known and widely used especially in the Bombay Presidency 
and the wide and extensive powers conferred on managing 
agents have been the subject of comment in various Judicial 
decisions. Now that the question of company law reform in 
India is being taken up by the Government, the question of 
the relative advantages and disadvantages of the system 
becomes of importance. It is noteworthy that the decision 
under review categorically lays down not only various proposi- 
tions.of company law well established by authority but also 
deals with an important question relating to an attempt to 
provide for the managing agents’ firm continuing to have the 
tights secured, notwithstanding any changes and reconstitution 
in the firm. The firm is of course not a corporation endowed 
with perpetual succession. An agreement which provides that 
a particular firm “whatever member or members the firm may 
for the time being consist of” should be the managing agents 
will not be valid as to confer the rights of acting as managing 
agents where the original partners are all dead and new ‘part- 
ners have come though the firm name is retained. Whether 
the proper interpretation be that so long as any of the original 
partners of the firm as it was at the time of the agreement 
continues to be a member of the firm even though others have 
died or retired and new partners have been admitted, it is 
-certainly too much to hold that it can be construed as meaning 
the firm, its successors or assigns. Whether the benefit of an 
agreement binding for personal service essentially dependent 
upon personal confidence and skill of the original contracting 
parties can admit of being assigned to totally different parties 
not in existence at the time of the original agreement is more 
than doubtful. It may be that the permissible limit is perhaps 
as set out in Palmer’s Company Precedents Part I, p. 782, Form 
289. So long as a new firm consists of some one member at 
least of the original firm, it may be regarded as its successor 
to whom the right shall accrue. Other conveyancing devices 
are also usually resorted to which provide for a clause to 
enter into a freshagreement with the new firm as altered in 

NIC 
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its: composition providing for its appointment as Managing 
Agents with similar powers, etc. The validity of such clauses 
will have to be scrutinised. At any rate specific performance 
of such agreements will not be decreed by Courts. sy : 

The decision under review deals with another aspect of 
the same matter.’ The clause appointing the Managing agents 
was found, rather unusually, in the Memorandum of Associa- 
tion itself and not as usual in the Articles of Association. It 
may be. that essential conditions embodied in the memorandum 
cannot be altered except as provided in the Companies Act. 
The argument that a claim of this sort was a condition and not 
merely a detail of management and could not be altered at all 
did not find favour with the Court and we think rightly. 





Gnana Desikam Pitrar v. Boopara Rayar, (1934) 
I. L. R. 58 Mad. 75: 67 M. L. J. 455. am 

It is rather inconsistent to hold on the one side 
that the usufructuary mortgagee is not entitled to a charge 
beyond the period of the mortgage for which the mortgagor 
takes the lease and agrees to give a charge for the rent and on 
the other that the mortgagee is not entitled to sell the property, 
for the amount of the rent under O. 34, R. 14, viewing it as a 
claim on the mortgage unless the Courts are prepared to hold 
as they did under S. 99 of the Transfer of Property Act that 
that section itself confers a right of sale for the amount in a 
mortgage suit. This conclusion however justifiable under that 
section would seem to be hardly possible in view of the language 
of O. 34, R. 14. That aspect of the case has not been considered 
in this case. When the judgment in Kutti Umma v. Madhava 
Menoni, which it purports to follow, was given, S. 99, Trans- 
fer of Property Act was in force. If the claim for interest 
should be regarded as a claim under the mortgage it is but 
right toregard it as being secured on the land, a fortiori 
when there is a lease which specifically charges it for the 
period of the mortgage. 





1. (1901) 11 M.L_J. 186, 
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DINESHCHANDRA Ray CHAUDHURI V. J SHANE Biswas, 
(1934) I.L.R. 62 Cal. 457. 

‘This decision deals with a number of points of insolvency 
law of frequent occurrence. Pending execution of a decree 
against the judgment-debtor, he was adjudicated insolvent and 
without knowledge of the’ adjudication, the decree-holder 
brought the properties to sale and bought them himself without 
bringing the Official Receiver on record and taking the appro- 
priate proceedings contemplated by 0.21, R. 22 of the Civil 
Procedure Code. The learned Judges. have held that the 
exectition sale was good against the Official Receiver and they 
have held that O. 21, R. 22 applies only to cases where the 
adjudication is known to the decree-holder, that O. 21, R. 22 of 
the Civil Procedure Code is not controlled by S. 51 (3): of the 
Provincial Insolvency Act and that S. 51 (3) of the Provincial 
- Insolvency Act applies to the case. 

It may be of interest to notice that none of these points is 
free from doubt. Taking the first point that the provisions of 
O. 21, R, 22 can apply only to cases where the decree-holder or 
Court were notified of the insolvency of the judgment-debtor, 
we are not sure whether the learned judges intended to lay 
down any such broad rule. If we take the more common case 
under the rule of the judgment-debtor dying and the decree- 
holder executing the decree with the judgment-debtor’s name 
stillon the record and without bringing in the legal repre- 
sentatives as required by O. 21, R. 22 can it be suggested 
that the execution sale is none the less valid because thé decree- _ 
holder was not aware of the death of the judgment-debtor? If 
in such a case, the execution sale would be void, it is difficult 
to see any distinction in the application of O. 21, R: 22 to cases 
of vesting under insolvency. There is nothing in the language 
of O. 21, R. 22, making notice a distinguishing factor. Their 
Lordships of the Privy Council in Raghunath Das v. Sundar 
Das Khetril in giving the’ reasons why execution sale which 
- takes place without conforming to the provisions of O. 21, 
R. 22 is void against the Official Assignee, state the reasons at 
pp. 82 and 83 in the following terms :—“In the first place, the 
property having passed to the Official Assignee it was wrong 
to allow the sale to proceed at all. The judgment-creditors 
had no charge on the land, and the Court could not properly, 


1. (1914) L.R. 41 LA. 251; LL.R. 42 Cal. 72: 27 M.L.J. 150 (P.C.). 
NIC 
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give them such a charge at the expense of the other creditors 
of the insolvents. Inthe second place, no proper steps had 
been taken to bring the Official Assignee before the Court and 
obtain an order binding on him, and accordingly he was not 
bound by anything which was done. In the third place, the 
judgment-debtors had at the time of the sale no right, title, or 
interest which could be sold to or vested in a purchaser, and 
consequently the respondents acquired no title to the property.” 
Indeed, there is no justification in law to affect adversely a 
- person interested in the property by proceedings taken behind 
his back by reason of the fact that the other party did not 
know of his interest in the properties. 

Coming to the next point laid down by the learned Judges 
that O. 21, R. 22 of the Civil Procedure Code is controlled by 
S. 51 (3) of the Provincial Insolvency Act, it is significant to 
note that Sir Dinshaw Mulla inclines to the contrary opinion 
in his Tagore Law Lectures on the Law of Insolvency at 
pp. 177 and 178. Sir Dinshaw Mulla also doubts a decision 
of the Madras High Court in Ramanatha v. Vijayaraghavalut 
where the point was assumed the other way without discussion. 
The opinion of Sir Dinshaw Mulla has been followed in 
Chunnilal v. Vithal? and it has been held that O. 21, R. 22 of 
the Civil Procedure Code prevails as against S. 51 (3) of the 
Provincial Insolvency, Act if there is any conflict between the 
two provisions. 

Coming to the third point laid down by the learned Judges 
that S. 51 (3) applies to cases where property is sold after 
adjudication in insolvency, there seems to be force in the 
opposite view that on adjudication the property ceases to be 
the property of the debtor and becomes that of the Official 
Receiver and the terms of the sub-section which only refer to 
one who “in good faith purchases the property of the debtor” 
can no longer have any application to such a case. There is 
also authority in support of this view in Anantarama Aiyar v. 
Kovilamma® which has been followed in Official Receiver, 
Tinnevelly v. Sankaralinga Mudaliart’ which are decisions 
under S. 34 (3) of the Provincial Insolvency Act of 1907 
which corresponds to S. 51 (3) of the present Act. The 
decision in Madhu Sudan Pal v. Parbati Sundari Dasyas, 

J. ALR. 1927 Mad. 983. 


2. A.LR. 1933 Nag. 28. -- 3. (1916) 3 L.W. 504. 
4, (1920) LL.R. 44 Mad. 524. 5. (1916) 35 I.C. 643. 
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referred to by the learned Judges as supporting their 
view does not seem to touch this point as the only point 
under discussion in the case appears to be whether a purchaser 
with notice of the insolvency from a bona fide purchaser in 
execution would also be protected under the sub-section and 
the learned Judges answered it in the affirmative. The point 
under consideration in the present case was, if at all, only 
assumed both by the bar and the bench in that case. 


Again, the view of the learned Judges that S. 51 (3) has 
to be. read as qualifying the provisions of S. 28 ofthe Act 
vesting the property of the debtor in the Official Receiver is 
also by no means clear. Apart from the circumstance that 
there is no warrant for it in the terms ofthe sections them- 
selves, unless there is any, repugnance between both the provi- 
sions and one of them cannot be given any scope at all without 
restricting the scope of the other section, it cannot be said that 
one provision is to read subject to the other. In the present 
case, full scope can be given to S. 51 (3) by referring it toa 
stage before the adjudication in insolvency but after a petition 
is filed which is also in conformity with its terms. Both 
Ss. 28 and 51 (3) can in their natural sense have full scope 
without any, one of them having to be read subject to the other. 


4 





GIRIBALA DEBRE v. NIRMALABALA DeBEE, (1934) LL.R. 
62 Cal. 404. 


The question as to the attachability of arrears of mainten- 
ance due under an order under S. 488 of the Criminal Proce- 
dure Code is, as the learned Judges observe, one of first 
impression. The learned Judges have answered the question 
in the negative on general principles. In arriving at this 
conclusion, they have ruled out any distinction based on the 
consideration.that the order is one passed by a Criminal Court 
and not a decree or order of a Civil Court or a provision in a 
deed of maintenance. This was the consideration which 
weighed with the lower Courts in holding that the arrears of 
maintenance under the Criminal Procedure Code were not 
attachable. If as the learned Judges have held, it makes no 
difference that the order for maintenance is by the Criminal 
Court, it is difficult to see how the case can be distinguished 
from the class of cases. where it has been held that arrears of 
maintenance as distinguished from the right to future main- 
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tenance are liable to attachment. See Bipro Protab Sahee v. 
Deo Narain Roy, Kasheeshuree Debia v. Greesh Chunder Laho- 
ree?, Hoymobutty Debia Chowdhrain v. Koroona Moyee Debia 
Chowdhrain’. The Court of Wards v. Rajah Mohessur Roy+ 
and Asad Ali Mollah v. Haidar Alis. The observations in 
In re Robinson’ by Cotton, L.J., relied on by the learned 
Judges or the case itself doesnot seem to be helpful as there 
the question was as to the assignability of future alimony and 
this point was made quite clear from the arguments where it. 
was only urged that alimony was not assignable by anticipa- 
tion and Cotton, L.J., states clearly that it would be a differ- 
ent matter if it was a question. whether she could dispose of 
her arrears of alimony. The considerations that it is revoca- 
able and a fluctuating amount having regard to the circumstan- 
ces have reference only to the future and not to the past 
arrears which have become crystallised into debts. 

It is, however, worthy of consideration that the procedure 
prescribed for execution in the Civil Procedure Code, conse- 
quent on attachment does not seem to be appropriate in 
respect of the arrears of maintenance awarded by a Criminal 
Court for. which Criminal Procedure Code has prescribed 
different rules. Even if such right to arrears is attachable and 
is attached and sold, it is doubtful whether the purchaser wili ` 
have a right to enforce his right under the provisions of S. 488 
ofthe Criminal Procedure Code. Í k i 








1. (1865) 3 W.R. 16 (Misc.). 2. (1866) 6 W.R. 64 (Misc.). 
3. (1867) 8 W.R. 41 (C.R.). 4. (1871) 16 W.R. 76 (C.R.). 
5. (1910) LL.R. 38-Cal..13 at 18. 6. (1884) 27 Ch. D..160, 
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‘Sivayya v. RANGANAYAKULU, (1935) L.R. 62 LA. 89: 
LL.R. 58 Mad. 670: 68 M.L.J. 635 (P.C.). 


Two important questions arose in this case. The first was 
whether the application of S. 93 of the Contract Act requiring 
in the absence of a special promise, an application for delivery, 
to the vendor by the purchaser of goods (the corresponding 
section of the Sale of Goods Act being S. 35) was excluded 
by the fact that the goods have to be ordered from outside and 
the arrival of the goods would be within the vendor’s know- 
ledge and not of the buyer. The High Court held it was 
excluded. The Privy Council hold that the circumstances 
referred to will not constitute or raise the inference of a 
special promise within the meaning of the section. The next 
question decided is—whether it is open to a party who has 
cancelled a contract on one ground to justify it on some other 
ground available at the time of the repudiation but which he has 
not put forward at the time of repudiating. Their Lordships 
hold he can, and would restrict the authority of the decision 
in Braithwaite v. Foreigu Hardwood Co.1 which was supposed 
to decide the contrary, to the position that thé’repudiation dis- 
penses with the performance of contractual:obligations arising 
subsequent to the date of repudiation. Their Lordships affirm 
the judgment of Lord Sumner in British & Beningtons, Ltd. 
v. N.-W. Cachar Tea Co., Lid.? on this point. As pointed out in 
the last case and again in this case, the defence that the vendors 
had disabled themselves from performing the contract would 
only apply when particular goods have been specifically appro- 
priated to the contract; otherwise the vendor might well show 
that he could have met the obligations under the contract 
from other sources.. 





NaGAppa CHETTIAR v. BRAHADAMBAL AMMANI, (1935) 

L. R. 62 LA. 70: I. L. R. 58 Mad. 350: 68 M.L.J. 452 (P.C.). 
a: The question in this case was—whether it is open to the 
Court to uphold the sale of an impartible estate by the holder 
(who is disqualified by the Impartible Estates Act from 
alienating the estate except for reasons which would justify the 
manager of a Hindu family) to the extent of a proportionate 
part of the estate when the consideration is found to be binding 


1. (1905) 2K.B.543..- 2.- (1923) A.C. 48 at 71. 
NIC 
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to the extent of Rs. 85,000 only out of a consideration of 
Rs. 1,10,000.. Their Lordships hold that the Court has ‘no 
jurisdiction to make a new bargain between the parties to the 
sale, to split the parcels and to compel the appellant” to accept 
a part of the property arbitrarily assigned to him for Rs. 85,000. 
Could the Court do it if the alienee was prepared to accept that 
course? Their Lordships would seem to hold that neither could 
he ask the Court to do so. This decision cannot be taken to 
throw doubt upon the course of decisions which hold that if the 
bulk of the consideration is good, the whole sale might be sup- 
ported. The effect of this decision would seem to be to add a 
proviso viz., that the sale itself is justified that is to say less 
could not be sold and the sale isnot for gross undervalue, and 
the other circumstances do not show that the sale is mala fide. 
In the face of this decision, cases like in Mahalakshmamma v. 
Sundaram. cannot be sustained nor could the Courts proceed 
on a rule of the thumb that if the bulk of the consideration is 
good, the sale should stand. 





CuuNsIpyA v. Kinc-Emperor, (1934) L.R. 62 I.A. 36: 
LL.R. 57 All. 156: 68 M.L.J. 166 (P.C.). 


Their Lordships in refusing leave to appeal to the Privy 
Council held that the High Court in hearing a Criminal 
Appeal has power to act in the exercise of its revisional 
powers and enhance the sentence on the accused after calling 
upon them to show cause, though on the appeal itself it cannot 
do so. 

MawapEo Prasan SINGH v. Karta Buarti, (1934) L. 
R. 62 LA. 47: L.L.R. 57.All. 159: 68 M.L.}. 499 (P.C.). 


In this case the facts were that there was a compromise 
between the holder of a mutt and another under which the 
latter was allowed to hold some portions of the property of the 
mutt with unrestricted powers of alienation, and the former 
the remaining properties with similar powers. The former 
alienated the properties and died. On his death, the latter 
entered into possession of the mutt claiming to be the 
disciple of the deceased and sued to recover the properties 
alienated by the former. His claim that he was a disciple 
was found against but his de facto possession was found. In 








1. A,LR. 1931 Mad. 538. 
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the. circumstances. their Lordships -held following Mahanth 
Ram Charan Das v. Naurangi Lali that he could maintain the 
suit and the limitation for such a suit began to run only from 
the death of the Mahant. If he had alienated the mutt and 
its properties the position would have been different and 
Damodar Das v. Lakhan Das? might have applied to start 
limitation from the date of alienation itself. But here there, 
having been no alienation of. the mutt but only its properties, 
limitation began only on the death of the alienor. 

The- fact that he had set up unlimited powers of alienation 
could not change the character of his possession. Stress was 
specially laid on the fact that he had purported to alienate for 
the necessities of the mutt, clearly indicating thereby that he 
was acting in his capacity as mahant and not adversely to the 
mutt. 





MAQBUL AHMAD V. Pratap Narain Sineu, (1935) L.R. 
62 I.A. 80: 1.L.R. 57 All. 242: 68 M.L.J. 665 (P.C.). 


Their Lordships make it clear in this case that the Court 
has no power outside the Limitation Act to relieve against the 
hardship caused by the Act in special cases not provided for. 


The point that arose in the decision was whether the party 
was entitled to add the period during which the Court which 
he wrongly believed had jurisdiction and in which he filed 
the application was closed could be devoted. ` Their Lordships 
held in accordance with the decision of the Madras High Court 
in Mohidin Rowthen v. Nallaperumal Pillai3 and’ Ummathu v. 
Pathummat that the period could not be availed of S. 4 was 
restricted to the proper Court. They dissent from Basva- 
nappa v. Krishnadas5 which took a contrary view. They hold 
that S. 4 does not give an additional period but only permits 
the thing to be done in the proper Court on the re-opening 
day. In that view, the benefit of that section could not accrue 
to a party unless he makes the application in the proper Court 
on the re-opening day even though it may be that both the 
right Court and the wrong Court are closed at the same time. 





1. (1933) L.R. 60 LA. 124: LL.R. 12 Pat. 251: 64 M.L.J. 505 (P.C.). 
. 2. (1910) L.R. 37 LA. 147: LL.R. 37 Cal. £85: 20 M.L.J. 624 (B.C). 
` 3, (1911) I.L.R. 36 Mad. 131: 21 M.L.J. 1000. 
4. (1921) LL.R. 44 Mad. 817: 41 M.L.J. 84.. 
5. (1920). I.L.R..45 Bom, 443 at 445, 
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Another question was as to the proper mode of giving 
effect to S. 14. Their Lordships hold that the proper proce- 
dure is to add the days to which the party is entitled under 
S. 14 to the period prescribed. 

Their Lordships held also against the contention that 
an application to execute a preliminary mortgage decree could 
be regarded as an application “for the same relief” as an 
application to the Court to make a final mortgage decree”. 





Buta Ram v. Sayyan Momamma, (1934) I.L.R. 16 Lah. 
328. 

The effect of-an attachment of immovable property ona 
sale by the judgment-debtor subsequent to the same, but in 
. pursuance of a contract entered into prior to the attachment, 
is by no means clear on the decisions. The Madras High 
Court has uniformally taken the view that the subsequent sale 
in pursuance of the prior contract will prevail against all 
claims enforceable under the attachment. See Sunkari Sitayya 
-.v. Mudarajaddi Sanyasi1 where the previous decisions are 
collected and reviewed. The Bombay High Court would seem 
to incline to a similar view. Cf. Lakshman Mahadev v. 
Ramachandra Kisan2. The High Court of Rangoon has also 
taken a similar view in Maung San Pwe v. Hamadanee3, In 
Calcutta, however, the view has not been uniform. In Madan 
Mohan Dey v. Rebati Mohan Poddar4, Mr. Justice Woodroffe 
and Mr. Justice Richardson took a similar view as the Madras 
High Court. In a later case, Taraknath Mukherji v. Sanat- 
kumar Mukherjis the contrary view has gained acceptance 
though the case of Madan Mohan Dey v. Rebati Mohan 
Poddar4 was not expressly dissented from. The case 
under notice follows Taraknath Mukherji v. Sanatkumar 
Mukherji5 in preference to the Madras decisions. It must how- 
ever be noticed that both under this decision and Taraknath 
Mukherji v. Sanatkumar Mukherji if the execution purchaser 
under the attachment has notice of the prior contract to sell 
the property by the judgment-debtor, the prior contract could 
be enforced against him just as much as against the judg- 
ment-debtor himself under S.27 (b) of the Specific Relief Act. 





1. (1924) 46 M.L.J. 361. 2. A.LR. 1932 Bom, 301. 
3. ALR. 1925 Rang. 382. 4, (1915) 21 C.W.N. 158. 
- 5. (1929) LL.R. 57 Cal. 274. 


LXIX] THE MADRAS LAW JOURNAL (N.LC.). 19. 


PRATAPSINGH .MOHOLALBHAI v. KesHAVLAL HARILAL, 
(1934). L.R. 62 LA. 23: I. LOR. i Bom.,. 180: 68 M.L.J. 339. - 
(P.C.). 


This is an oles PEE of the jua 
Committee, on the question of the liability of a surety in res- 
pect of his contract of guarantee. The discharge of sureties 
is dealt with in S., 133 and S. 141 of the Indian Contract Act. 
According to their Lordships, in . addition to these there is the 
fundamental basis liability of the surety, which also must be 
satisfied apart from. these sections, before a surety is held to 
his contract. This principle though not expressly stated in the 
Contract Act in the chapter on indemnity and guarantee, 
exists all:‘the same and applies: quite as much to ‘contracts of 
guarantee as to any other kind of contract. In any 
contract, a party cannot be held bound to do something for 
which he has not contracted and a promisee must show perfor- 
mance before he can hold the promisor to his promise. The 
liability of ‘the surety which is co-extensive with the liability 
of the principal debtor is only on the contract guaranteed and 
not on something different. 


In this case, the original agreement was that there should 
bea single consolidated mortgage over four sets of properties 
for an advance of Rs. 1,25,000; such mortgage to be .a first 
mortgage and one with possession. This was the loan which the 
sureties had agreed to guarantee. As the guaranteed transac- 
tiòn was not carried out by the creditor in ‘that form the 
sureties were not liable, whether the non-performance was due 
to an agreed variation between the creditor and the principal 
debtor or for other reasons. If the original arrangement of a 
_ loan secured by the mortgage as contemplated had been carried 
out and if there had been only a subsequent splitting up of the 
mortgage and the creditor had allowed a partial redemption of 
the sime by the mortgagor without the consent of the sureties 
the position might have been different. 


Affirming the law as stated above their Lordships hold 
that in, the particular case under notice, the sureties were not 
liable in as much as the guaranteed transaction was to be an 
advance of Rs. 1,25,000 on security of four properties while 
the transaction carried out was an advance of Rs. 1,00,000 on 
security of three properties. 

NIC . 
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z It should however be borne’ in mind, that the ultimate 
‘ conclusion is rested only on the view. of the Board as to what 
was the transaction carried out. The judgment must be limi- 
ted to. cases where actual performance of the guaranteed 
contract is not established. The position is different where the 
original contract is shown to have been performed and when 
-all that could be said was a subsequent release of a security by 
the creditor without the assent of the surety. In the latter 
case the surety is not completely absolved but can claim only to 
be discharged to the extent of the value of such security. 

S. 141 of the Contract Act will govern such a case. 





KHAMBATTA v. Kaampatta, (1934) I.L.R. 59 Bom. 279. 


Mixed marriages between persons of different faith and 
nationality give rise to vexed questions of private Interna- 
tional Lawas well, among others and the decision under 
review is another instance of it. A Mahomedan by religion 
domiciled in British India contracted a marriage in Scotland 
with a Scotch woman domiciled in Scotland and professing the 
Christian faith according to the forms of lex loci contractus. 
Subsequently the wife embraced the Muslim faith and resid- 
ed in British India with her husband. Some ten years after, the 
husband purported to divorce her by Talak under Muhammadan 
Law. The question was whether the divorce was effective. The 
learned Judges hold the divorce was good and legal. The deci- 
sion in Rex v. Hammersmith, Superintendent Registrar of 
M arriages. Mir Anwarruddin, Ex partet is distinguished. The 
main point of difference is the subsequent change of faith by 

-the wife. The original marriage was itself not opposed to 
Muhammadan Law and was consistent with it and there was no 
particular reason why the law of divorce should not be applied 
to parties who at the time of the divorce were governed by 
Muhammadan Law. The case might have been different if the 
wife had continued to be a Christian. It was unnecessary to 
decide that point. It may be noted that on the latter aspect 
of the matter, the trial Judge took a different view from the 
one which the Division Bench were inclined to take. The point 
cannot be said to be obvious or clear either way. 








L (1917) 1K. B. 634. 
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Diwan CHAND v. MANAK CHAND, (1934) I.L.R..16 Lah. 
392. i ee: tpn os 
_ The principal question in this case was as to the right of 
an insolvent in respect of property devolving on him after the 
adjudication but prior to his discharge. The question arose 
under the Provincial Insolvency Act of 1920. The learned 
Judges have held after noticing the conflict of authorities on 
the point in the various High Courts, that the after acquired 
“properties of an insolvent vest immediately in the Official 
Receiver and all his dealings with such. properties are invalid 
irrespective of any intervention by the Official Receiver. 
Whatever might have been the doubts on the point before, 
after the decision of their Lordships of the Privy Council in 
Kala Chand Banerjee v. Jagannath Marwari the question is 
no longer open and it must be held that full effect should be 
given to the language of S. 28 (4) of the Provincial Insolvency 
Act and the insolvent has no power over his after acquired 
property irrespective of any question. of intervention by the 
Official Receiver. The decision of the Privy Council was 
under S. 16, sub-S.-(4) of the Provincial Insolvency Act of 
1907 which.was identical in terms with S. 28 (4) of the Act of 
1920. . It is somewhat strange that.the decision of their Lord- 
ships is not referred-to by the learned Judges. though it fully 
supports the view taken by them. It is, we believe, because 
the point is no longer open. that the Madras High Court in. its 
latest decision in Lingayyav. Venkatapathy?, refers to no other 
decision on the question. The decision of the Patna High 
Court in Jagadish Narain Singh v. Musammat Ramsakal Kuers 
to the contrary, though later than the Privy Council case, 
cannot be regarded as an authority on the question as the 
Privy Council decision is not noticed by the learned Judges in 
that case. 
‘While the matter is thus settled under ‘the Provincial 
Insolvency Act, the position under the Presidency -Towns 
Insolvency Act in respect of the after acquired properties of an. 
insolvent is by no means clear. If we take into consideration 
the language of S. 52 (2) (a) of the Presidency Towns Insol- 
vency Act of 1909 and S. 7 of the old Indian Insolvency Act, 


1. (1927) LL.R. 54 Cal. 595. ` 
2, ALR. 1935 Mad. 694: 42 L.W. 33. 
3. (1928) LL.R. 8 Pat, 478, 
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the after acquired properties would ` est in the Official Assig- 
nee immediately, just like the properties of the insolvent owned 
by him at the time of the insolvency. But the judicial deci- 
sions in England imposed a restriction in respect of after 
acquired properties of the bankrupt though. the terms of the 
English statute S. 44 (1) of the English Bankruptcy Act of 
1883 which were substantially similar lent countenance to no 
such restriction. It was held in England that in respect of 
after acquired chattels, any completed transaction by the 
bankrupt in favour of any person dealing with him bona fide 
and forivalue would be valid against the trustee in bankruptcy, 
provided that the transaction was before the’ intervention by 
the trustee. Cohen v. Mitchell.1 The rule was held inappli- 
cable in England to after acquired real property of the insol- 
vent in respect of which even bona fide transactions were not 
protected as against the trustee in bankruptcy and the terms of 
the section were given their full scope. See In re New Land 
Development Association and Gray®, Bird v. Philpoti3 and 
Official Receiver v. Cookes. In India, however, the High 
Courts of Calcutta, Bombay, Allahabad and Rangoon have 
extended the English rule requiring the intervention of the 
trustee in bankruptcy even to after acquired immoveable 
property. Premchand Mallik v. Neelmani Dass, Dasarathi 
Sinha v. Mahamulya Ashe, Ali Mahamad Abdul Hussein v. 
Vadilal Devchandt, Chhate Lal v. Kedar Nath8 and The 
Official Assignee v. N. P. A. K. Chettyar Firm9 while the 
Madras High Court would not recognise any exceptions 
beyond what have been laid down in the English decisions. 
Rowlandson v. Campion10, Sriramulu v. Andalammalıı and 
Ratna Bai v. Oficial Assignee12,. In England since 1914, a 
uniform rule has been enacted in respect of all after acquired 
properties of the Bankrupt by S. 47 of the Bankruptcy Act of 
1914. The uncertainty in the state of the law ought not to be 
allowed to continue in this country and there is no justifica- 
tion for any difference between cases governed by the Provin- 








—ewe 


1. (1890) 25 Q.B.D. 262. 2. (1892) 1 Ch. 138. 

3. (1900) 1 Ch. 822. 4, (1906) 2 Ch. 661. n 
5. (1933) LL.R. 61 Cal. 281. 6. (1920) I L.R. 47 Cal. 961. 
7. (1919) I.L.R. 43 Bom. 890. 8. (1924) I.L.R. 46 Cal. 565. 
9. (1927) LL.R. 5 Rang. 229. 10. (1893) I.L.R. 17 Mad. 21, 


11. (1906) I.L.R. 30 Mad. 145. 
12, (1915) 17 M.L.T. 347: 29 I.C. 168, 
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cial Insolvency Act and the Presidency Towns Insolvency Act 
in this respect. It is therefore for the legislature to put an 
end to this unsatisfactory state of things.. 





Dorman Lone & Co., ‘Lap. v. JAGADEESH CHANDRA 
MAHINDRA, (1934) LL.R. 52 Cal. 596. 


One of the questions considered by the kaaa Judges ir in 
this case. was. whether a writ of certiorari was available in 
respect.of a proceeding where there was another adequate 
remedy by way of appeal was open to the aggrieved party. 
The learned Judges have referred to the case of King (The) 
v. North. Ex parte Oakey! which was one relating a writ of 
prohibition, where Atkin, L.J., as he then was, observed that 
there was plenty of authority for the proposition that prohibi- 
tion would . lie pee Re that there was a right of 
appeal. 

On the question of certiorari itself, there seems to be 
the. authority of the Privy Council in Besant v. Advocate- 
General of Madras2 where Lord Phillimore said that whatever 
might be the English law. where there was no such revision 
procedure as in India, their Lordships saw no reason for 
narrowing the express words of the Indian Press Act., His 
Lordship continued that according to the English rule, certio- 
ravi was only to be granted when no other suitable remedy 
existed and that if the order in the case was a judicial order, it 
would have been made in the exercise of the Court’s Civil or 
Criminal jurisdiction and procedure by way of revision 
would have been open. If, as their Lordships observed, the 
existence of a remedy by revision was a bar to the granting 
of a writ of certiorari, it would be a fortiori not open when 
there was a right of appeal, as in the present case. The exist- 
ence of another suitable remedy being a bar to the granting 
of a writ of certiorari was laid down by the Madras High 
Court in Govindaswami Pillai v. Ramalingaswami Pillai and 
Somasundara Mudaliar, In re4, following the decision of the 
Privy Council in Besant v. AO Oea tenet of Madras?, 
referred to above. : 


1. (1927) 1 K.B. 491 at 506. 2. (1919) LLL.R. 43 Mad. 146, 159 at 160, 
3, (1931) 62 M.L.J. 644, "4, (1931) 34 LW, 903. 
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MoseLtz SoLomon v. Martin & Co., (1934) LL.R. 62 
Cal. 612. os 

In this case, a decree was first obtained against the 
agent of an undisclosed principal and as the decree was not 
satisfied, a subsequent suit was brought against the principal 
himself for the amount and the question was whether the 
second suit would lie. The answer to the question depends 
upon the right construction of Ss. 43 and 233 of the Indian 
Contract Act. One of the learned Judges held that the second 
suit would lie on the view that the effect of S. 43 is that 
all joint contracts in India are joint and several in their 
nature, following the view of the Allahabad and Madras 
High Courts in Muhammad Askariv. Radhe Ram Singhi 
and Ammakannu Ayi v. Murugayya Odayar2?, while the other 
learned Judge held following Shivlal Motilal v. Birdhichand 
Jivrajs that no such second suit would lie. It is significant 
to note that the latest decision of the Bombay High Court 
in Valibhai Adamji, In ret has considerably shaken the 
authority of Shivlal Motilal v. Birdhichand Jivraj3, which 
has been also disapproved by Sir Frederick Pollock and 
Sir Dinshaw Mulla in their commentaries on the Indian 
Contract Act at p. 297 of the sixth edition. The decision 
under notice is of importance, in that at least one of the 
learned Judges is inclined to depart from the older view in 
Hemendra Coomar Mullick v. Rajendrolall Moonshee’ which 
held that on an unsatisfied judgment against one of the co-con- 
tractors would be a bar to a suit against the others. The result 
of the authorities therefore is that the High Courts of Madras, 
Allahabad and Bombay have come to take the same view on 
the question of the effect of S. 43, t.e., that all joint contracts 
in India .are really joint and several in their nature and that 
therefore a decree against some of the joint contractors is 
not a bar to suit against the others and that the Calcutta High 
Court is also coming to the same view though not without 
dissent. 


1. (1900) I.L.R. 22 All. 307. 2, (1924) LL.R. 47 Mad. 850, 
3. (1917) 19 Bom.L.R. 370. 4. ALR. 1933 Bom. 407. 
5. (1878) LL.R. 3 Cal. 353. 
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.  BRIJBHUKANDAs v. GHASHIRAM MULCHAND, (1934) 
LL.R. 59 Bom. 316 (F.B.). 


The Bombay High Court has in this Full Bench decision, 
preferred to follow the Madras view and holds that so far as 
joint family property of a Mitakshara Hindu family is con- 
cerned, the only adult co-parcener, whether he is a father or 
manager, cannot appoint a testamentary guardian, trustee or 
manager, to manage the coparcenary property of the minor 
coparceners during their minority. The arguments of conve- 
nience and absence of a prohibition in the texts relied on for 
the contrary conclusion in the earlier decision in Mahabalesh- 
war Krishnappa v. Ramachandra Mangesh1 are rejected and 
the decision is rested on the logical basis of the absence of 
power to make a will affecting the law of survivorship. As 
pointed out by Justice Coutts-Trotter in the Full Bench of the 
Madras Court in Chidambara Pillai v. Rangaswami Naicker? 
to put a person in a definite legal relation to property of which 
he is not the owner is a step which cannot be taken unless 
there is legal authority for taking it. 


The High Court of Madras has in the later case of 
Konthalathammal v. Thangaswamys restricted the operation of 
the Full Bench view to co-parcenary property alone and has 
held that so far as separate or self-acquired property of the 
testator is concerned, he has power to appoint a testamentary 
guardian. Justice Devadoss goes further and is inclined to 
question the correctness of the Full Bench view which he 
characterised as being not only against the consciousness of 
the people but opposed to their notion of the law on the subject. 
Several considerations are forcibly set out by him in his 
judgment. 


As all the Courts however recognise that considerations of 
convenience point to the necessity of a recognition of such 
power in the father, this is a matter which requires early 
Legislative action in view of the conflict of decisions. 





1. (1913) I. L. R. 38 Bom. 94. 
2. (1918) LL.R. 41 Mad. 561: 34 M.L.J. 381 (F. B.). 
3. (1923) LL.R. 46 Mad. 873: 45 M.L.J. 481. 
NIC i 
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FANNY SKINNER v. BANK or Upper Innra, (1935) L. R. 
62 I. A. 115: LL.R. 57 All. 314: 69 M.L.J. 158 (P.C.). 


Their Lordships lay down -in this case that an unregis- 
tered transfer of a mortgage debt, though it can pass the debt, 
is ineffectual to pass the security and the suit to enforce the 
security must be brought in thename of the transferor. This 
is in accordance with the view taken in Imperial Bank of India 
v. Bengal National Bank, Lid. In other words, so long as the 
security is not transferred, the mortgagee continues: the legal 
owner although ‘the beneficial interest-belongs to the owner of 
the debt. ' The extreme argument on the other -side was that 
the debt having been transferred, the ‘mortgagee-could >not 
enforce the mortgage and the security not-having been validly 

transferred, the transferee of the debt could not sue to ‘enforce 
the security. Their Lordships’ repel this view of the matter. 
Divergent views have beén taken in India on this question. On 
the one side, it has been held that once the debt was validly 
transferred (this could be done by mere writing under S. 130, 
Transfer of Property Act) thé security went along with it. 
-On the other side it has been held that the mortgage debt does 
not come within the definition of an actionable claim and so the 
transfer did not operate to transfer either the security or the 
debt. In Imperial Bank of India v. Bengal National Bank, Lid.1 
the Privy Council took the view that the debt may be trans- 
ferred as an actionable claim but they would not go the 
length of saying that the security would go along with it, 
apparently: because that would be in the teeth of the Statute. 





CHHOTABHAI V. ĪNAN CHANDRA BASAK, (1932) E R. 62 
LA. 146: LL.R. 57 All, 330: 69 M.L.J. 1 (P.C.). 


According to the . terms of the document’ creating an 
alleged public trust, the gifts to the Guru of the Radhaswami 
cult were to be disposed on by the trustees in accordance with 
his directions and that his discretion should be final, he being 
in the opinion of the cult either the Supreme being or one in 
communion with the Supreme being. Their Lordships held - 
that in the circumstances all idea of a trust was out of.the 
question as there was no author of the trust or. trustee.or a 
definite object of the trust that the Court could carry out. The 


1. (1930) LL.R. 58 Cal. 136. © - 
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donor disciples could in ‘the circumstances not be considered 
as authors of trust as any trust was remote from their minds 
and the discretion of the Guru being ‘absolute the Court was 
not in a position to execute the trust... They also held that 
as the deed permitted starting a bank business in which the 
disciples could take part, it was not a charitable or public trust 
ie., an entirely charitable or public trust within the meaning 
of the Charitable Trists Act. On arguments like’ these, 
Mr. Justice Wallis held in the Full Bench case in Kailasam, 
Pillai v. Nataraja Tambirani that offerings made to heads of 
a mutt by the disciples could not be said to be held on trust by 
the Head of the mutt and this view is accepted by the Hindy 
Religious Endowments Act. 


CHANDRA MouLESWARA PRASADAZ j SECRETARY OF STATE, 
(1935) L.R. 62 LA. 166: LL.R. 58 Mad..711: ee 123 
(P.C.). 


In this case, their Lordships make it clear that the mere 
fact that a. karnain service inam land is within the geographi- 
cal limits of a Zamindari is not sufficient to throw the onus on 
the Government of ‘showing that the inam was ‘one granted 
or continued by the Government and that the burden’ is 
on the Zamindar to show either that the grant was one made 
by him or that the inam was included in the assets of the 
Zamindari. 


The effect of S. 4o0f the Madras Permanent Settlement 
regulation is prima facie’ to reserve the reversion in all 
revenue-fee grants in the Zamindari to the Government. The 
rule as to reservation by the Government of the reversion in 
such cases is, however, not absolute. It may be shown that there 
could have been no reservation having regard to the terms of the 
grant or from the fact that the inam is included within the 
assets of the Zamindari. An instance of such inclusion or 
non-reservation is afforded by Secretary of State for India v. 
‘Rajah of Venkatagiri2. In Ranjit Singh Bahadur v. Kali Dasi 
Debis, in the case of Chowkidari Cherun: service land, their 
Lordships held’ that the land: being within the ambit of the 





(1909) LL.R. 33 Mad. 265: 19 M.L.J. 778 (F. B.). 
2. aa L. R. 481. A. 415: LL.R. 44 Mad. 864:41 M.L], 624 (P. C). 
3. (1917) L.R. 44 I. A. 117: LL.R. 44 Cal. 841; 32 M.L.J. 565 (P.C.). 
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Zamindari, it would prima facie be included in the assets of 
the Zamindari and the reversion would lie in the Zamindar. But 
the scheme of the Bengal Act is different from the Permanent 
Settlement Regulation. In Madras, though inams granted for 
personal service are not classed as Lakhiraj, as they are prima. 
facie a source of benefit to the Zamindar, see Thiruvenkata- 
charlu v. Sheik Aliool, Rajah Venkatarangayya v. Appala- 
razu2, Maha Prasad Singhv. Ramani Mohan Singh8, Sri Raja 
Parthasarathy Appa Rao Bahadur v. Secretary of State4 and 
Veeraswami v. Seetharamas, those granted for public service 
have always been so classed e.g., karnam service inams 
Pitchayya v. The Secretary of Stateé Kapu service inams 
Secretary of State v. Raja of Pittapurt, Nattam service lands 
Rama Row v. The Secretary of Staies. There is some 
difference of opinion as to. what exactly is meant by the word 
“continued” in S.17 of the Proprietary Estates Hereditary 
Village Service Act. The judgments on appeal took a rather 
liberal view of the word while Mr. Justice Sundara Aiyar in 
Secretary of State v. Bhanamurthy’ took a more restricted 
view. In the view their Lordships took viz., that the plaintiff 
had failed to show that the inam was granted by him or was 
included in the assets of the Zamindari, and that, accordingly 
his appeal should fail, their-Lordships did not decide the 
question. , 





A nt nh dale 


1. A.LR. 1926 Mad. 511. 2. (1910) 20 M.L.J. 728. 
3. (1914) L.R. 41 LA. 197: LL.R. 42 Cal. 116: 1 L.W. 619 at 622: 
; 27 M.L.J. 459 (P.C.). 
4. (1913) I. L. R. 38 Mad. 620 : 26 M.L.J. 39. 
5, A.LR. 1926 Mad. 1089. 6. (1919) 11 L.W. 186. 
7. (1913) 24 M.L.J. 530. 8. (1913) M.W.N, 639. 
i 9, (1912) 24 M.L.J. 538. ` 
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HEMANTAKUMAR V. MANORAMA DEBEE;. (123) LLR. 62 
Cal. 639. 

There is no definition of the term “child” i in. s. 488 of thè 
Criminal Procedure Code and the.question in this casé was 
whether a boy of 17 was a child within the méaning ‘of the 
section for-the purpose of a maintenatice order. The learned 
Judge has followed Krishnaswami Aiyar v. Chandravadanal 
and ‘held the word is synonymous with’a minor and that the 
boy was therefore a child within the section.’ It is instructive 
to notice that a siiilar meaning has been ascribed to the word 
“child” by the Court of Appeal in Thomasset v. Thomasset? 
where the learned Lords Justices held under the provisions of 
the English Matrimonial Causes Act relating.to provisions for 
maintenance that a child was'à person under .21 years of age 
and their Lordships passed orders for maintenance for a person 
over 16 years of age as .a child -under those provisions. 





. MUKARAM MARWARI v. MARAMMAD: Hosa, 1938) 
iE L.R. 62 Cal.’ 677.. >, 

. In- this case, a purchaser of a E property. fiom 
the mortgagor agreed.to discharge all the mortgages: subsisting 
on the property but discharged only some of them and in.a 
suit-by another mortgagee on the property claimed. subrogation 
in respect of the mortgages discharged and the learned Judge 
disallowed his claim to subrogation. In coming-to this con: 
clusion, the learned Judge has -principally. relied’ on the cases 
decided by the Calcutta High Court in Surjiram Marwari.y. 
Barhamdeo, Persad3, Bisseswar Prosad y. Sornam Singhs: and 
Satnarain Prosad Tewari: v. Chowdhurt S heobaran Singhs. 

_ It may be noticed that the weight of authority in Madras 
is also to the same ‘effect. Govindasami Tevan.v. Dorasami 
Pillais, ‘Lakshmi Achi v. Nar ayanasami Naikert :and Abdul 
Razak. Rowther v. Abdul Rahiman Sahib’, . There were how- 
eyer some decisions i in Madras- which held: the contrary i.e., 
that in such cases the purchaser if he ‘paid off the prior of the 
two mortgages’ was entitled to subrogation’ as against the 
subsequent mortgage which also. he agreed to discharge:. .See 
Bappu v. Venkatachalapathi Aiyar, Lakshmana Aiyar & Sons? 


Í. ' (1913) LL-R. 37 Mad. 565; 2. (1894): Prob. 295. 
i A (1905) 2°C.L.J. 288.7 7 4. (1907) 6 C.J. 134.. 
(1911) 14.C.L J: 500. >. 6. (1910) TL-R: 34 Mad. 119. 
7 ee 1. L.R. 53 Mad, 188. 8. (1933) 65 M. L.J. 390, 
9.) (1933) 64 M.L.J. 606.. ` 
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and Peria Thiruvadi Aiyangay v. Pokutit Janaki1, But the 
authority of these cases has been very much shaken by the 
later case of Abdul Razak Rowther v. Abdul Rahiman Sahib? 
which was decided by the same Judges who decided Bappu v. 
Venkatachalapatht Atyar, Lakshmana Aiyar & Sons’. The 
result of the cases is that it is not merely the purchaser 
who covenanted to pay off all the mortgages who cannot claim 
the right of subrogation by reason of the discharge of some 
of the mortgages, but that the disability extends even to a 
purchaser with notice of the covenant from him, where such 
second purchaser pays off one or only some of the mortgages. 
See Bisseswar Prosad v. Sornam Singh4, Lakshmi Achi v. 
Narayanasami Naicker5 and Abdul Razak Rowther v. Abdul 
Rahiman Sahib2. The view taken by the learned Judges in 
the case under notice and the other cases referred to above has 
not been taken by the Allahabad High Court which has laid 
down by a Full Bench in Tota Ram v. Ram Lalé that where a 
third mortgagee kept in his hands a part of his mortgage 
money agreeing to pay off the first and second mortgages on 
the property but paid only the first, he would be entitled to be 
subrogated to the righis of that mortgagee as against the 
second mortgagee whose mortgage also he agreed to pay off. 

The principle underlying the cases has been stated by the 
learned -Judge in the case under notice to be “that if the 
debt discharged is the debt of a person who paid it or 
is a debt which he covenanted to pay, his payment of it 
raises no right of subrogation, but is simply a performance 
of his own obligation or covenant”. It is however not 
clear whether this principle can be upheld to its fullest extent, 
as for instance where a subsequent purchaser or mortgagee 
keeps money with him to pay off only a prior mortgage on the 
property when there was alsoa subsequent mortgage on the 
same property at the time. It seems that in such a case he 
would be entitled to subrogation in respect of the mortgage 
paid off by him. Cf. Chidambaram Nadan v. Muni Nagend- 
rayyant and Lakshmi Achi v. Narayanasami Naicker8’ and 
the rule stated above would be violated. 

It would also seem that where a subsequent mortgagee or 
vendee covenanted to pay off a mortgage on the property he 





1. (1923) 45 M.L.J. 693. 2. (1933) 65 ML J. 390. 

3. (1933) 64 M.L.J. 606. 4. (1907) 6 CL.J. 134. 

5. (1929) DLR. 53 Mad. 188. 6. (1932) I.L.R .54 All. 897. 

7. 445 8. (1929) 53 Mad. 188 at p. 199. 
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would, though he would only be carrying out his obligation. or 
covenant, be subrogated to the rights of the mortgagee which 
he so pays off. Dinobundhu Shaw Chowdhry v. Jogmaya Dasi! 
-Gurdeo Singh v. Chandrikah Singh, and Chandrikah Singh.v. 
Rashbehary Singh? Jagdeo Sahu v. Mahabir Prasads. 
The correct rule deducible from all the decisions would 
therefore seem to be the one laid down by the Full Bench 
-of the Madras High Court in S. A. No. 204 of 1933 
reported at pp. 24 and 25 of the Notes of Recent Cases of 
69 Madras Law Journal not yet fully reported. Their Lord 
ships have laid down in -this case that where the covenant 
.is one that the purchaser or mortgagee is to discharge the debt 
due to the incumbrancer whom he sought to postpone, such a 
-covenant would prevent him from claiming priority over that 
incumbrance. The rule would therefore not apply where the 
. covenant was only to pay some other mortgagee and not the 
mortgagee against whom subrogation is sought. -If the rule 
-is stated as above, none of the decided cases would be found to 
to go against it, except Tota Ram v. Ram Lals which -is 
opposed to the other decisions. 

The learned Judge in the case under notice has catered 

to S. 47, of the Transfer of Property Amendment Act of 1929, 
which is the present S. 92 of the amended Act taking the 
.place of Ss. 74 and 75 of the Act of 1882, and which deals with 
subrogation. The question whether the section has retros- 
pective effect or not has been the subject of conflicting deci- 
sions in the various High Courts. The Madras and Patna 
High Courts have held that it is not retrospective in its opera- 
tion. See Pachaiyappa Chetty v. Govindarajulu Mudalid and 
Jagdeo Sahu v. Mahabir Prasad’ while the Full Bench of the 
Allahabad High Court has-held that it has retrospective effect. ` 
Tota Ram v. Ram Lale Cf. also 69 M.L.J. (Notes ‘of 

Recent Cases) p. 24. 





iz Joc Duran v. Hussain, (1935) I.L.R. 16 Lah. 448 
(F.B.). . 

The question in this case was whether the time taken 

“in obtaining a copy of the judgment of a single Judge of the 

High Court in an appeal from ‘the moffusal can be deducted 

es S. 12 of the Indian Limitation Act in conpnung 








f 1. (1901) L.R. 29 I.A. 9: LL,R. 29 Cal. 154 (P.C); 
2. (1907) I.L.R. 36 Cal. 193. 3. (1933) I.L.R. 13 Pat. 111. 
4, (1932) I.L.R.-54 All, 897. 5. (1930) 33 L.W. 78, 
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‘the time for the presentation of a Letters’ Pateit Appeal 
against it and the learned Judges ir in Full Bench have atiswered 
‘itin the negative. - - , ; 

` The question has been answered differently i in the various | 
High Courts. The decision of the Madras High Court in 
‘44 M.L]. (Notes of Recent Cases) page 15 and the long 
standing practice here have been to deduct such period’ of 
‘time. The Patna High Court in Mukund Mahto v. Niranjan 
Chakravarty! and the Lahore High Court in the present case 
‘have held that no such deduction is allowable’ and that S. 12 
-has no- application to such a case. In the first place, the 
.contention-that when a copy of the judgment has not to be 
filed with the memorandum of appeal, the time requisite for 
obtaining a copy of the judgment cannot: be allowed to be 
deduéted, must be ruled-out as it is opposed to the: ‘plain 
language of the section itself and the decision of their Lord- 
‘ships of the Privy Council in J. N. Surty v. 'T. S. Chettyar.2 
Then the decision that S. 12 does not apply to Letters Patent 
‘appeals has been rested on the view of Cunliffe J. in Ganny 
u. Russell3 to the effect that the rules framed by the High 
Courts under the various Letters Patent are nof -special 
laws within the meaning of S: 29 of the Indian Limitation 
‘Aét. It is difficult to see -in what respects the rules frarned 
under the rule making power of the High Court under the 
‘Letters Patent and S. 106 of the Government of India Act, 
-1915 and the repealed High Courts Act of 1861, fall short of 
the definition of law as understood in English Jurisprudence. 
“The fact that the High Courts have been invested with the 
power of making them or that the High Court has power 
to alter them from time to time or that the ‘High Court 
-has power to make rules only within the limits set for the 


purpose cannot in any way detract from their being rules of 
law. These incidents which are pointed out as taking the 
rules from the category -of law seem to be the normal 
‘characteristics. of any species of law. Further, it cannot be 
denied that the Letters Patents of the various High. Courts 
which themselves enact provisions for appeals against decisions 
of the ‘High Courts have statutory effect. They cannot be 
considered, as merely bye- laws or as Queen’s and King’s 
Charters not having’ the “force of law as Mr. Justice. Cunliffe 
remarks about them in the case above referred tos 
1: 15 P.L.T. 301: AT.R. 1934 Pat. 353. 


2. (1928). L.R. 55 LA. 161: I.L.R. 6 Rang. 302: a M:L.J. 696 (P. C). 
3. E LL.R. 8 Rang. 380 at:395, 396. 
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` VIJAYSINGJI CHHATRASANGJI V. SHIVSANGJI BHIMSANGJI, 
(1935) L: R. 62 I. A.:161: I.L.R. 59 Bom. 360 68 M.L.J. 701. 
(P. C.). ; l ; 


It has taken a period of well-nigh seventy years for the 
law relating to the extinction of a Hindu widow’s power to 
adopt, to get itself settled and freed from the fallacious test 
of “vesting and divesting of the husband’s estate” which was 
first propounded by the Judicial Committee itself in 1865 in the 
well-known case of Mussamat Bhoobhan Moyee Debia v. 
Ramkishore Acharji1. No doubt the reference to the “divesting” 
effect of the disputed adoption if it should be held valid was 
referred to only as one of the arguments amongst . several 
others for extinguishing the widow’s power in certain events. 
But later decisions of the Judicial Committee itself gave a strong 
bias in favour of the same being taken as the main test although 
notwithstanding this, stress, was being laid though somewhat 
feebly in the first instance on the spiritual effect of adoption as 
indicating the truer basis for a rule to limit the exercise of the 
widow’s power. The relative value of the two conflicting 
` principles has been changing in their importance since then, in 
the several. pronouncements of the Judicial Committee, to the 
embarrassment and confusion of, the Indian Courts and it is 
only after seven decades that we are favoured with a clear and 
definite basis resting on a single principle which is capable of 
being logically applied and extended if need be to meet varying 
situations and combination of circumstances, Looking back 
on the case-law of these years several decisions of the Indian 
Courts and some even of the Judicial Committee will appear 
now to be incorrect or at any rate not supportable by the exact 
reasons advanced. At any rate for the future the decision 
under notice which itself merely applies the prior decision of 
the Bench in Amarendra Mansingh v. Sanatan Singh? and in 
consequence summarily reverses the judgment of the Lower 
Court, and the earlier decision will at any rate make it 
impossible for the Indian Courts to get perplexed with the 
unsatisfactory test of ‘vesting and divesting’ and will allow 
the development of the law on the subject on one logical and 
consistent principle modified by the necessary equitable 
considerations which are always essential to reconcile an ancient 


1. (1865) 10 M. I.A. 279 . 
2. (1933) L,R. 60 LA. 242: LLR. 12 Pat, 642: 65 M.L.J. 203 (P; CR 
NIC 
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principle with the ‘progress’ of ‘miodern’ society. ‘It ‘cannot 
lidwever - be‘ assumed that- the newer. doctrine is so simple OF 
satisfactory as to be easy of extension to solve all the problems 
that arise. .Some of the difficulties which have,to be faced are 
set out in. pages.15 and: 16 of 56 M. L.J. (NC, ) while com- 
menting-on the earlier decision. But at any rate the problem is 
simplified by the elimination of a conflicting principle which, 
was a, source of embarrassment and stood in the way ofa 
logical development of law. 


a 





, © VADILAL LALLUBHAI MEHTA v. THE COMMISSIONER OF 
Income Tax, Bomsay, (1934) I. L. R. 59 Bom. 405. 

The advisory jurisdiction of the High Courts in relation to 
Income, Tax assessments under the old Act was widened by the 
later provisions of the Income Tax Act of 1922and the assessee 
was rightly given a statutory right to get the decision of the 
High Court on questions of law by the machinery of a reference 
under S. 66 of the Act. As numerous decisions of the Courts 
show, the safeguards provided by this procedure are essential 
to protect the assessee against the Income Tax department. 
There can be hardly be a difference of opinion as to the sound- 
ness ,of the policy of having the complicated and intricate 
questions of law decided by the superior Courts of the 
country though perhaps it may be more desirable to have but 
one single superior Court whose decisions will have binding 
force throughout-India. In this view, the sections of the Act 
providing the remedy to an assessee to seek the aid of the 
Court should be liberally construed with a view to advance 
such remedies rather than negative them whenever the language 
of the enactment allows the same. The decision under review 
is an instance of the kind where the High Court has approached 
the question from that point of view and has held that it is 
quite competent to the High Court acting under S. 66 (3) to 
require the Commissioner “to state the case” which really 
arises even if the same be beyond the ambit of the question of 
law which the assessee may have formulated in his application 
under S. 66 (2). The application containing as it may the 
question of law which the assessee desires to raise, is only the 
occasion for the Commissioner to do his statutory duty and 
neither the Commissioner nor the Court can be bound by the 
limitations contained in the application of the agsessee, as 
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regatdś''the questions of law that'dó'actually. arise in ‘thé 
assessment proceedings. Fo Ws ee cae at 


: ; SE 





I L. R. 59 Bom. 417. Ea pe 

It is somewhat curious that there has been no prior 
reported decision of the Bombay High Court on the point 
relating to the construction of S. 2 of the ‘Hindu widow’s 
Re-marriage Act of 1856. The other High Courts have had to 
deal with the point whether S. 2 applies.to a widow who is first 
converted from Hinduism to another religion and thereafter 
remarries but notasa Hindu widow. The Full Bench decisions 
of the Courts generally hold that S. 2 operates to divest the 
husband’s estate in the hands of the remarrying widow even in 
such cases although the decisions are only by a majority view 
and there are dissenting judgments holding contra. So also on 
the analogous question of a Hindu widow remarrying under a 
custom which permits it apart from the Act. In the Bombay 
presidency which is socially more advanced such cases are more 
likely to be frequent but all the same no previous decisions 
seem to have been given. In the present judgment the Judges 
hold agreeing with the majority view of the Calcutta and 
Madras High Courts that the widow loses her estate on such 
remarriage. 


“RAGHUNATH SHANKAR Dixit v. Laxmrsar , (1934) 


ett 





SHARANBASAPPA TIPPANNA INDI v. SANGAN BASAPPA, 
(1934) I. L. R. 59 Bom. 469 (F. B.). 


This Full Bench holds that a consent decree which creates 

a charge on immoveable property which is not the subject- 
matter of the suit does not require to be stamped. The 
practice has all along been to have the decree drawn in plain 
paper but after the amendment of the Indian Registration Act 
in 1929 which requires registration in such cases now, it seems 
“to have been argued that the document requires stamp duty as 
a ‘mortgage deed’. The document in question may be com- 
pulsorily registrable where it covers immoveable properties 
other than what is the subject-matter of the suit, but it is at 
least doubtful if the new enactment is not ona strict interpreta- 
tion of the language, applicable only where the subject-matter 
of the suit comprises some immoveable property and the 
compromise decree includes other immoveable property. If 
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that is so,'cases‘of a money claim alone which are compromised 
by a decree creating a charge on immoveable properties may 
not come under the amendment requiring registration: 
However that.may be, stamp duty is another matter, Unless 
the fiscal enactment is clear, the subject can escape - ‘taxation. 
There is no warrant accordingly for the contention that the 
legislature intended to alter the existing law by requiring 
compulsory registration of some consent decrees, and to add 
the further. obligation of exacting stamp duty as well. The 
: judgment of the Full Bench however is rested on somewhat 
slender grounds in so far as S. 29 is relied on as turning the 
scale i in favour of exemption from stamp duty. 
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‘SON AND SIR SHADI LAL. 


Patel Chhotabhai, since deceased, and others m Appellants* 
v. l 
Joan Chandra Basak and others .- Respondents. 


Charitable and Religious Trusts Act, XIV of 1920—Trust for a public 
purpose of a religious or charitable natwre—Essentials of. 
On the question whether there was a legal and valid trust so as to come 
-within the purview of the Charitable and Religious Trusts Act, XIV of 1920, 
Held, that in order that sucha trust may be valid and enforceable accord- 
‘ing to law, certain material matters must be ascertainable. In the first place, 
‘it is material to ascertain the author or authors of the alleged trust. Next, the 
‘intention to create a trust must be indicated by words or acts with reasonable 
‘certainty. The purpose of the trust, the trust property, and the beneficiaries 
«must be indicated and in such a way that the trust could be administered by 
‘the Court if the occasion arose. 
Held, on a consideration of the facts and upon the true construction of 
‘the material documents, that there was not a valid legal trust in respect of 
the- suit properties. y 
Held, further, assuming sucha trust was created, it was not for a public 
‘purpose of a religious or charitable nature within the-meaning of Act XIV 
-of 1920, 


Appeal No. 70 of 1932 from a re of the High Court, 
Allahabad, dated the 12th June, 1929, affirming the decree, dated 
the 30th November, 1926 of the Additional Subordinate Judge, 
Benares. 

The material facts of the case are fally. set out in the judg- 


ment of the Board. The questión for determination was whether 

ttre 
* P, C. Appeal No. 70 of 1932. aan Pe .- 5th March, 1935, 
Allahabad ‘Appeal No. 36 of 1929, -* av : 
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the property in suit was trust property of the nature specified im 
the Charitable and Religious Trusts Act, 1920. 

During the arguments reference was made to the following 
cases on the question whether there was a valid trust within the 
Act of 1920: 

Hunter v. Attorney-Generall, Dunne : v. Byrne2, In re 
Davidson’ and Ranchordas Vandrawandas v. Parvatibhai4, 

Upjohn, K.C., DeGruyther, K.C., J. M. Parikh and 
B. B. Lal for appellants. 


Respondents did not appear at the hearing. 


5th March, 1935. Their Lordship? judgment was 
delivered by 


SIR LANCELOT SANDERSON.—-This is an appeal against a 
decree of the High Court of Allahabad, dated the 12th June, 
1929 which affirmed a decree of the Additional Subordinate 
Judge at Benares, dated the 30th November, 1926. 


The litigation relates to a dispute between the plaintiffs 
and the added defendants on the one hand and the first three 
defendants on the other, with regard to certain property 
mentioned in the schedule to the plaint. All the parties are 
followers of the Radha Swami religion and the questions. 
relating to the said property involve the consideration of the 
doctrines tenets and principles of that religion, which are of 
vital importance to them and are of great interest to any 
student of theology. 


The suit was brought by the plaintiffs (one of whom, viz., 
Patel Chota Bhai has died since the initiation of the suit) who. 
alleged that they were followers of the true faith of the said 
religion against Jnan Chandra Basak, Anand Sarup and the 
Radha Swami Satsang Sabha, a registered body through its. 
secretary, Mr. Nihal Chand, for a lead decree to the 
following effect :— 

(I)—" (a) Thatthe so-called Radha Swami Trust administering the 


properties shown in the schedule marked A is not, in law, a legal and valid 
trust, nor of the kind or nature alleged by the defendants. 


(b) That the said trust, if any, is nota trust created or existing for 
public purpose of a charitable or religious nature or one to which the provi- 
sions of Act XIV of 1920 apply. 





1, (1899) A.C. 309. 2 (1912) A. C. 407. 
3. (1909) 1 Ch. 567. 
4. (1899) L.R. 26LA. 71: I.L.R. 23 Bom. 725 (P,C.). 
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(c) That the defendant No. Lor No. Zor any follower or followers of 
defendant No. 2 represented by defendant No. 3, individually or collectively 
possess no interest in the alleged trust or in the properties administered by it 
or in the affairs of the Satsang and its branches attached to the Radha Swami 
Central Administrative Council. 


(Il) To grant such further relief as the Court may deem fitand pro- 


» 


per. 

These defendants were alleged by the plaintiffs to be dis- 
sentients from the true faith, and that the 2nd defendant, 
Anand Sarup Sahib, had been set up as the “Sant Sat Guru” 
by these defendants and other persons acting with them. 
Subsequently, certain other persons were added as defendants 
to the suit, one of whom, viz., Gurmouj Saran alias Moti Ram, 


afterwards became a plaintiff, and the added defendants are l 


now respondents 4 to 9. 


One of the added defendants, viz., Sahib Madho Prasad, 
is alleged by the plaintiffs to be the recognised Sant Sat Guru 
of the true faith of the said religion. As already stated, the 
added defendants supported the case of the plaintiffs. 


The Subordinate Judge dismissed the suit with costs. 


The plaintiffs appealed to the High Court which, on the 
12th June, 1929, dismissed the appeal with costs, hence this 
appeal by the plaintiffs to His Majesty in Council. 


The defendant respondents did not file any case in reply 
to the plaintiffs appeal; consequently their Lordships have not 
had the advantage of hearing any argument on their behalf, 
but the learned Counsel who appeared for the plaintiff 
appellants, have drawn- their Lordships’ attention very care- 
fully and fully to the material documents and evidence in the 
suit, and to the contentions set up by the defendants in the 
Courts in India. 


The suit was instituted in consequence of the following 
matters. 


In September, 1923, Jnan Chandra Basak the first defen- 
dant presented an application in the Court of the District 
Judge of Agra against Gurmouj Saran, described as the 
Trustee and Secretary, Radha Swami Trust, Allahabad and 
Madhav Prasad!Sinha Sahib, described as Trustee of the 
Radha Swami Trust. 


The application*purported to be made under S. 3 of the 
Charitable and Religious Trusts Act, 1920 (Act XIV of 1920), 
which provides as_ follows :— 
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“ Save as hereinafter provided in this Act, any person having an interest 
in any express or constructive trust created or existing for a public 
purpose of a charitable or religious nature may apply by petition to the 
Court within the local limits of whose jurisdiction any substantial part of 
the subject-matter of the trust is situate to obtain an order embodying all or 
any of the following directions, namely :— : : 


(1) directing the trustee to furnish the petitioner through the Court 
With particulars as to the nature and objects of the trust, and of the value, 
condition, management and application of the subject-matter of the trust, 
and of the income belonging thereto, or as to any of these matters; and 


(2) directing that the accounts of the trust shall be examined and 
audited: 


Provided that no person shall apply for any such direction in respect of 
accounts relating to a period more than three years prior to the date of the 


petition.” 
The material parts of the petition are as follows :— 


“1. That there is in existence a charitable and Religious T rust, known 
as the ‘Radha Swami Trust,’ which was formed in 1904 by the Radha Swami 
Central Administrative Council, a body elected in 1902 by the votes of the 
members of the Radha Swami Faith, for the collection, preservation and 
administration of properties, movable and immovable, that had till then been 
dedicated or might thereafter be dedicated to Radha Swami Dayal or that 
might be acquired for a present to Radha Swami Satsang. 


2. That the immovable properties vested in the said Trust include the 
Holy Samadhs of the past Sant Sat Gurus, te., the Leaders of the Radha 
Swami Faith and other places of worship held sacred by the Radha 
Swami community and properties-dedicated to, or acquired with monies 
presented to, Radha Swami Dayal in the form of ‘bhents’ and other contribu- 
tions by the members of the Radha Swami community. 


4, That the applicant is a person having an interest in the said Trust 


in the following ways :— 

(a) that he is a follower of the Radha Swami Faith for over thirty- 
three years and that fora long time, both before and after the creation of 
the said Trust,he has contributed his humble mite towards the properties 
and funds made over to, and administered by, the said Trust and that he has 
all along been in the enjoyment of his right of access for religious purposes 
to all the Holy Samadhs and other places held sacred by the members of the 
Radha Swami community and administered by the said Trust as part of the 
‘Trust property. i : 

(b) That the applicant made a ‘bhent’ (present) of Rs. 2,000 about the 
year 1903 and in lieu thereof was granted a life allowance of Rs. 5 per 
mensem which the applicant has since then been receiving from the said, ` 


Trust.” A e 
The applicant prayed that the Court should order that the 
said persons mentioned in the petition: should furnish the 
information therein asked ‘for as to immovable properties, cash 
balances, value of the alleged trust property and many other 


matters. 
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It was alleged that this application gay \ great offence to 
the followers of the true faith and thereup 4 three of such 
followers (two of whom were subsequently plaintiffs in the 
suit), submitted to the Court that there was no legal and valid 
trust, that the provisions of Act XIV of 1920 did not apply 
and that the petitioners had no interest in the matters referred 
to and they undertook to file a suit in accordance with the 
provisions of S. 5 (3) of the said Act. \ 

The District Judge accordingly, by his order on the 20th 
December, 1923, stayed ihe proceedings, and the suit was filed 
on the 17th March, 1924. 


The main question in the appeal is whether there is a 
valid legal trust in respect of the properties mentioned in the 
schedule attached to the plaint, known as the “ Radha Swami 
Trust ” as alleged by the contesting defendants. They alleged 
that there was a trust for a public purpose of a charitable and 
religious nature. Both the Courts in India decided the question 
in favour of the contesting defendants. 


In order to appreciate the contentions which have been 
urged by the respective parties during the litigation with 
regard to this question, it is necessary in their Lordships’ 
opinion to refer shortly to the foundation and nature of the 
religion, its tenets and doctrines, the position of the Sant Sat 
Guru, and the manner in which the properties which are said 
to be the subject of the alleged trust, were acquired. 


It is common ground that the faith or religion was founded 
in the year 1861 by Swami Shiv Dayal; he departed from this 
world, to use the expression of his followers, in 1878. All 
persons, whether Hindus, Mohammadans, Parsis or Christians 
can be initiated into this religion provided they are found to 
be fit and suitable by the spiritual head or “ Guru, ” and when 
initiated, they are called « Sat Sangis.” 


The object of the religion is to attain true and perfect 
salvation by the liberation of the spirit from the bondage of 
mind and matter, which can only be achieved by following the 
practices prescribed by the religion. 


The founder was the first Sant Sat Guru.”: After his 
departure from this world one called “ Huzur ” was the second 
“Sant Sat Guru”; he acted. from 1878 until 1898, when he, 
too, departed from this world. . Then one called “ Maharaj 
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P.C. Sahib” became “Sant Sat Guru” until 1907. Both parties 
Patel recognise the above-named three persons as “ Sant Sat Gurus.” 
Chee The doctrines and tenets of the religion depend upon the 
Jnan writings and teachings of these three persons, and there is no 
eal dispute between the parties as to them. Both parties regard 


ore them as authoritative and binding upon the Sat Sangis: they, 
Lancelot do not, however, agree as to the position of the “ Sant Sat 
Sanderson. Guru ” in relation to the Radha Swami Faith. 

As regards this last-mentioned matter, the plaintiffs hold 
that the spiritual leader of their religion for the time being, 
known as the “Sant Sat Guru” is the incarnation of the 
Supreme Being in human form. . 

On the other hand, the contesting defendants say that the 
“ Sant Sat Gurti” is the representative of and is in communion 
with the Supreme Being, but they do not accept the plaintiffs’ 
contention that the Supreme Being is incarnate in the “ Sant 
Sat Guru.” 

The learned Subordinate Judge, after hearing the evidence, 
came to the conclusion that the “Sant Sat Guru” may be 
described as “a person who has risen to such height spiritually 
that the Supreme Being sends a ray or current from his own to 
him that he may accomplish His mission under His impulse.” 

The learned Judge said that as an issue had been raised 
upon this mattar he had to deal with it, otherwise he would 
have refrained from saying anything on this point. 

Fortunately, their Lordships do not find it necessary to 
express any opinion in respect of this issue, inasmuch as the 
appeal falls to be decided upon grounds which are independent 
of the above-mentioned issue and are sufficient for the disposal 
of the appeal whichever view of the above-mentioned question 
is taken. 

The following passages illustrate the teachings and 
doctrines as to the relations between the “ Sant Sat Guru ” and 
the initiated; they have been accepted by both parties as 
Supreme and uncontrollable mandates— 


“ Serve the Sat Guru with your heart, body and riches and consider him 
as Sat Purush.” 


The service performed by means of money is that “it may be utilsed in 
the services of the Spiritual Guide.” 
“ Worship the Guru every moment, no other deity is equal to him.” 
“Those who slavishly follow the Shariyat (creed of law) always remain 
tied to the world. They will never: find access to Durbar of the Supreme 
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Being. But those who serve the Sat Guru of the time with body, and 
mind and wealth, will secure entfance to the presence of the Supreme Being. 
‘The Sat Guru Himself is the Supreme Being; to serve him is to serve the 
Suprema Being. Those who seek the Supreme Being ignoring the Sant Sat 
‘Guru will never find the Supreme Being. Those who are engaged in service 
of the Sat Guru have actually met with the Supreme Being. When their eyes 
open, they will see it (ie. that the Sant Sat Guru is the Supreme Being 
Himself) and until their eyes open fully they should, relying on the word of 
Sant Sat Guru, continue in His service, go on attending Satsang and continue 
increasing their Faith in and love for the ‘charans’ of Sant Sat Guru.~ One 
‘day the whole secret will be revealed to them.” 


“Any one desirous of reaching the Supreme Being must search for a 
Sant Sat Guru (incarnation of the Supreme Being) or a Sadh Guru (one 
who has reached the top of the second grand division) and invoke His 
help, and receive instructions from one of these sipan Guides, as to the 
‘manner of his devotion and procedure. 

A Sant Sat Guru is He who has either descended drei from the 
-Highest Division or reached that quarter by practice of Surat Shabed Yoga 
under the immediate direction of the former. 


The first personage or the Supreme Father and sole master is a vast and 
‘boundless Ocean of Spirit and Love and Joy from whom the Original Spirit 
‘or word current emanated. The second personage or the Supreme Mother 
is the Original Spirit and Sound Current, the prime mover, creator, nourisher 
-and supporter of the whole creation. It is the connecting link between the 
Supreme Father and the son or disciple, and leads the way and helps the son 
in returning to the Father’s Highest Mansion. 

The third the Supreme Son or Sant Sat Guru is the Representative of 
the Supreme Father in human form on this earth. This incarnation of the 
Supreme Father or His Special and Beloved Son Sant Sat Guru appears now 
and then in this world for the purpose of saving spirits from going down to 
ithe lower religions and raising them to the higher spheres, and finally to the 
Mansion of the Supreme Father. The fourth. the disciple, the son or human 
‘being is a ray or drop descended from the Supreme Sun or Boundless Ocean 
of Spirit, Love and Joy, but his attention having been diverted by mind and 
‘matter towards the material creation down below, he has lost all knowledge 
-of the Supreme Father and His Highest Mansion, and cannot now return to 
His Holy Abode without the..help externally of Supreme Father or His 
Special and Beloved Son assuming human form of a Sant Sat Guru, and 
internally, of the Supreme Mother or the connecting Spirit and Sound 
‘Current between the Supreme Father and the disciple or son who illumines 
the heart of a sincere lover and devotee and sheds grace and mercy upon 
him.” 


There are many other extracts to which their Lordships’ 


attention was directed; they are to much the same effect and it 
is not necessary to refer to them in detail. 


The properties, which are the subject-matter of the suit, 
were acquired with monies presented to the “Sant Sat Guru” 
in the form of “‘bhents” or other contributions by the followers 
of the Radha Swami Faith,.and one of the points strongly 
relied upon by the plaintiff appellants is that, having regard to 
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the spiritual position of the “Sant Sat Guru,” whether he is. 
regarded as the incarnation of the Supreme Being in human 
form, or as one of such spiritual height asto be in communion 
with the Supreme Being and to be his Representative on earth, 
it is almost inconceivable that the followers of the Faith when 
making their gifts to the “Sant Sat Guru,” intended to create 
a “trust” within the meaning of Act XIV of 1920, of which 
they, the donors and worshippers should be the beneficiaries. 

It is necessary now to refer to certain material facts. 

In 1902, while Maharaj was the “Sant Sat Guru,” 
council was formed, called the Central Council Radha Swami 
Satsang. In the notice issued to the followers of the Faith 
calling a meeting to form the Council, it was stated that— 


“ We have repeatedly received the news which show that some of the 
Satsangis take such proceedings and are of such character as cause interfer- 
ence with the proceedings of Radha Swami Satsang and itis apprehended 
that by formation of different parties, the real object of Radha Swami Mat. 
that all the persons should make and render service to Radha Swami Dayal 
may be lost. 


The object of establishing the Sabha is not to offer any kind of obstruc— 
tion to the devotion, Sewa (service) and Supremacy of the Sant Sat Guru 
whenever in future He manifests Himself. At that time this Sahba will’ 
only help Him in the management of the Satsang and His orders will have 
priority in respect of all the matters and He will be treated a Nijputra or 
successor of Ra adha Swami. In every matter He shall have full and unques- 
tionable power.” 


The document declaring the constitutional powers of the 
Central Council appears to have come into being in June, 1904, 
and the material passages are as follows :— 


“1. The constitutional powers of the Central Council Radha Swami 
Satsang which was established in the year 1902 by a majority of votes of the 
members of the Radha Swami Faith are as below :— 


(a) To regulate the conduct of business pertaining to the Radha. 
Swami Satsang and its branches and of the followers of the Radha Swami: 
religion. . 


(b) To collect, preserve and administer the properties, movable and’ 
immovable that have been or may hereafter be dedicated to Radha Swami 
Dayal or that may be acquired for or presented to the Radha Swami Satsang, 
for the furtherance of the objects of the Satsang. 


(c) To do the above and all such other things as are incidental or 
conducive to the attainment of the above objects in accordance with the 
directions of the Sant Sat Guru for the time being, if any, who is recognised 
as the representative of the Supreme Creator, Radha Swami Dayal, and 
whose mandates shall be paramount and absolute in all the matters referred: 
to above. 


9. All property of Radha Swami Satsang and its branches both movable 
and immovable which exists at present or may hereafter be presented to 
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Radha Swami Dayal or be otherwise acquired, will, for the maintenance and 
advancement of the objects of the Satsang, be vested ina body of trustees 
designated the ‘Radha Swami Trust.’ 


22. The Radha Swami Trust shall prescribe rules for the proper care 
and custody of the movable and immovable property belonging to the Satsang 
and iis branches and for the proper maintenance of accounts. 


25. The Trust shall be revocable at the dircretion of the Council and the 
Trustees shall hold their office at its pleasure. 

27. All immovable property as soon as acquired by Satsang, either as a 
present or offering, shall be conveyed in the name of the Radha Swami 
Trust.” 

In October, 1904, what was called a“ Trust Deed ” was 
executed by certain members of the Central Council. The 
executants included the then “Sant Sat Guru,” “ Maharaj,” 
who used his own name, viz., Brahm Shankar Misra, Madho 
Prasad, the “Sant Sat Guru” recognised by the plaintiffs and 
their party after the death of “Maharaj,” and Kamta Prasad 
Sinha, who was the first “Guru” adopted by the alleged 
dissenters, namely the party, to which the contesting defendants 


belong. 
The objects of the “ Trust ” as stated in the deed were as 
follows :— 


OBJECTS OF THE TRUST. 

“The Trustees named above or those that may be appointed hereafter 
to succeed them, all of whom will hereafter be called ‘trustees,’ shall collect, 
preserve, administer, and if necessary, alienate the properties, movable or 
immovable, that have been or may hereafter be dedicated to the Supreme 
Being, Radha Swami Dayal, or that may be acquired for or presented to the 
Radha Swami Satsang and its branches, in accordance with such directions 
as may, from time to time, be issued in this behalf by the said Council or the 
Sant Sat Guru for the time being, if any, who is recognised as the repre- 
sentative of the Supreme Being Radha Swami Dayal, and as such is the sole 
master of all movable and immovable properties of the aforesaid Satsang, 
provided that Samadhs and places of public worship of the Radha Swami 
Satsang shall at no time be alienated.” 


A similar clause appears in later deed, viz., the 2nd 
January, 1920. 


By a clause relating to Bye-laws, it was provided that— 


Bye-Laws OF THE Trust. 


“1. Irrespective of what is prescribed by the following rules, all’ 


mandates of the Sant Sat Guru of the time regarding the disposal of the 
movable and immovable properties of the Satsang and its branches or other 
matters connected with the Trust, shall be carried out by the trustees. 


2. The Trust shall be revocable at the discretion of the Council and the 


trustees shall hold their office at its pleasure. 
2 


P.C. 
Patel 
Chhotabhar 
v. 
Jnan 
Chandra 
Basak. 
Sir 
Lancelot 
Sanderson. | 


P.C. 
Patel 
Chhotabhai 
v. 
Jnan. 
Chandra 
Basak. 
Sir 
- Lancelot 


. Sanderson. 


10 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


4, All immovable properties, as soon as acquired by the aforesaid 
Satsang either as present or offerings or by purchase, or otherwise, shall be 
forthwith conveyed in the name of the trustees.” 


There was attached to the deed a specification of the 
properties alleged to be held in trust. 


, 


In April, 1907, certain “loan rules” were issued by the 
Central Council; it was stated that in order to obviate the 
serious difficulties, hardships and loss which Sat Sangis have 
often to undergo in obtaining loans, and to afford them all 
reasonable facilities, the rules were sanctioned for the grant 
of loans to them. 


These rules provided for the carrying on a sort of banking 
business, whereby loans were to be made at interest either on 
security or guarantee: an object which is hardly consistent 
with the alleged trust being of a religious or charitable nature. 


In 1907, « Maharaj” the third “Sant Sat Guru” died. 
It was alleged by the plaintiff appellants that before he died 
he had indicated, as to his successor, that the divine current 
was in female form in his own sister, who was known as 
Buaji Sahiba; but he declared that she would not publicly 
hold or preside at Satsang, as she was a pardanashin lady, and 
that, during her lifetime, the Satsang would be conducted in 
accordance with her directions and orders under the presidency 
of Rai Sahib Madho Prasad Sinha Sahib, known as Bapuji 
Maharaj (respondent No. 4), who would succeed her, and 
that the followers of the true faith, in accordance with the 
tenets thereof, acted upon this declaration and accepted the 
lady as the next Sant Sat Guru accordingly. 


In 1910, some Sat Sangis followed the lead of Kamta 
Prasad Sinha and he became the “Sant Sat Guru” of the 
so-called dissentient party, who formed themselves into a body 
called the Radha Swami Satsang Sabha at Agra, which body 
was the third defendant inthe suit; subsequently, Anand Sarup, 
the second defendant became the “ Guru ” of that party. 

In 1913, Buaji Sahiba died and Madho Prasad was accept- 
ed by the plaintiff appellants’ party as the true and only “Sant 
Sat Guru.” f 

Both the Courts in India held that the deed of October, 


1904, cannot be treated as a title deed creating a legal trust, 
and their Lordship agree with them in this respect. 
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The High Court, however, considered that it was to be 
regarded as a document containing admissions in unmistakable 
terms as to the character and nature of the properties therein 
referred.to, and the High Court’s conclusion was as follows :— 


“ We think that the statements contained in this deed coupled with those 
contained in the notices and the circulars as well as the subsequent conduct 
of the Gurus themselves, can leave no doubt in our minds that these proper- 
ties were not treated as the private properties of the Gurus, but were set 
apart as the properties belonging to the Sat Sang and its branches and held in 
trust by the trustees for the furtherance of the object of the Sat Sang. ” 

With great respect to the learned Judges, their Lordships 


are not able to agree with their decision. . 


It may be that the offerings to the Sant Sat Guru, by 
means of the which properties were acquired, were not only 
for the personal use of the Sant Sat Guru, but also for the 
advancement of the faith, but in order that such a trust, as is 
relied upon by the contesting defendants in this case, may be 
valid and enforceable according to law, certain material matters 
must be ascertainable. In the first place it is material to 
ascertain the author or authors of the alleged trust. Next the 
intention to create a trust must be indicated by words or acts 
with reasonable certainty. The purpose of the trust, the trust 
property, and the beneficiaries must be indicated and in such a 
way that the trust could be administered by the Court if the 
occasion arose. 


It is necessary, therefore, to consider who was the author , 


or who were the authors of the trust which is alleged by the 
“contesting defendants, to have been for a public purpose of a 
charitable or religious nature. Their Lordships agree with the 
contention of the plaintiff appellants that the followers of the 
true faith when making their gifts to the “ Sant Sat Guru,” 
whom they regarded as their spiritual head (whether he was 
the incarnation of the Supreme Being or only his representa- 
tive) in accordance with the mandates of their religion, cannot 
be supposed to have intended to create any trust. In this 
connection, it is material to notice that the High Court accept- 
ed the same view in that they said that “when the members of 
this faith make gifts to Radha Swami Dayal in the person of 
the Guru, they do not concern themselves with. the manner in 
which the gifts will be used.” 


This seems to their Lordships an eminently reasonable 
conclusion when the position and authority of the “Sant Sat 
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Guru, ” the complete and absolute submission of his followers. 
to him, and the above-mentioned teachings and doctrines are 
taken into consideration. It cannot therefore be said that the 
donors of the gifts were the authors of the alleged es 
trust. i 

But it is to be remembered that the properties, shit are 
alleged to be the subject of the trust, were acquired by means. 
of the said gifts made to the Sant Sat Guru in the form of 
“ bhents ” and other contributions. Can it then be said that 
any of the three “ Sant Sat Gurus” to whom the gifts were 
‘made created such a trust as is relied upon by the contesting 
defendants? 

Their Lordships can find no trace of the creation of any. 
trust prior to the time when the above-méntioned Council was. 
formed. When the constitutional powers of the Central 


Council were declared, it was at very outset provided that the 


Council was to do the things mentioned in the declaration and 
other matters incidental thereto, in accordance with the direc- 
tions of the Sant Sat Guru for the time being, if any, who is. 
recognised as the representative of the Supreme Creator Radha 
Swami Dayal and whose mandates shall be paramount and 
absolute in all the matters referred to therein. 

In the alleged trust deed itself the “ Sant Sat Guru ” for 
the time being is recognised as the representative of the 
Supreme Being and as such, is the sole master of all movable 


` and immovable properties of the Satsanj. Further, the deed is. 


stated to be revocable at the discretion of the Council. 

These provisions, in their Lordships’ opinion, are wholly 
inconsistent with any intention on the part of the “ Sant Sat. 
Guru ” for the time being, to alter his position as “Sant Sat 
Guru” or to divest himself of the control of the property and. 
to create a trust for a public purpose of a charitable or reli- 
gious nature, such as is contemplated by Act XIV of 1920. 

On the other hand, the regulations relating to the Central 
Council and the provisions of the so-called “ Trust” deed are, 
in their Lordships’ opinion, consistent with a desire on the part 
of the Sant Sat Guru to obtain the assistance of some of his. 
followers in the management of the property, which, no doubt, 
was increasing as the years passed. 

The arrangement thereby made would no doubt facilitate 
the dealing with the property during the lifetime of the “Sant 
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Sat Guru,” and would obviate difficulties which might arise as 
to succession on the death of the “Sant Sat Guru,” but in 
_view of the essential-and unalterable doctrines of the faith 
with respect to the “Sant Sat Guru,” his supremacy and his 
control over the offerings, by which the properties were 
acquired, it is difficult to arrive at the conclusion that it was 
ever intended that such a trust as is contemplated by Act XIV 
of 1920, should be created. This is confirmed by the express 
provisions which have already been referred to, e.g., that the 
‘Council were to act in accordance with the direction of the 
“ Sant Sat Guru” for the time being, who is recognised 
as the representative of the Supreme Creator, whose 
mandates were to be paratnount and that the trustees 
were to follow the directions of the “Sant Sat Guru,” who 
‘was the sole master of all movable and immovable property. 

This conclusion is, in their Lordships’ opinion, fatal to 
the contention of the contesting defendants, but there are 
other considerations which would render it difficult to hold 
that the alleged trust was of a religious or charitable nature 
only. 

Reference has already been made to the carrying on of a 
sort of banking business. In this connection it may be noted 
that Jnan Chandra Basak who presented the above-mentioned 
petition, alleged that he had made a gift of Rs. 2,000 in 1903 
to the alleged trust and he was granted a life allowance of 
Rs. 5 per mensem; in other words, he bought an annuity of 
Rs. 60 for the sum of Rs. 2,000. In 1905, it was proposed 
to start a factory in which only Sat Sangis and their relations 
should take part. It was stated that five lakhs of rupees 
would be required and that the shares would be Rs. 50 each 
and Sat Sangis were invited to invest their money. Whether 
this proposal was carried out their Lordships do not know, 
but the above-mentioned matters go to show that even if the 

- alleged trust could be taken as having been created, it would 
be difficult to hold it was for a public purpose of a religious 
or charitable nature within the meaning of Act XIV of 1920. 
For these reasons their Lordships are of opinion that the 
appeal must be allowed, and the decrees of the Courts in India 
set aside and that a declaration should be made in accordance 
with paragraph one, sub-paragraphs (a) and (b) of the prayer 
in the plaint, and they will humbly advise His Majesty 
accordingly. ' oe a 
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_ The defendants one to three must pay the costs of the 

plaintiff-appellants in both Courts in India, and of this appeal. 
Solicitors for appellants: Douglass Grant and Dold. 
Respondents did not appear at the hearing. 


K. J.R. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiIrR Horace Owen Compton BEASLEY, Kt., 

Chief Justice anD Mr. Justice Kine. 
His Holiness Sri Vanamamalai Rama- 

nuja Jeeyar Swamigal, Head of the 

Vanamamalai Mutt, situate at Nangu- 

neri (deceased) and another .. Appellants* (Plaintiffs) 

v. ! 

The Board of Commissioners for the 

Hindu Religious Endowments, Mount 

Road, Madras and another .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), S. 9—Right to special honours in 
temple—Decision of Hindu Religious Endowments Board rejecting claim— 
Suit in Civil Court to establish righi—Maintainability—Prayer for declara- 
tion and injunction. 

The plaintif who was the head of a mutt claimed certain special honours 
ina temple. The first defendant, the Board of Commissioners for Hindu 
Religious Endowments, held an enquiry and passed orders giving the honours. 
and precedents to the other defendants thus negativing the plaintiffs claim. 
The plaintiff thereupon sued for a declaration that the proceedings of the 
first defendant were otherwise null and void and not binding on him and for 
a permanent injunction restraining the defendants from enforcing the first 
defendant’s order. ° 

Held, that the claim which was in substance one for honours in the 
temple was not in respect ofa right specified in S, 9, Civil Procedure Code 
and the suit was consequently unsustainable. 

Deokali Koer v, Kedar Nath, (1912) I.L.R. 39 Cal. 704 and Nixon v. The 
‘Attorney-General, (1930) 1 Ch. D, 566, referred to. 


On appeal from the judgment and decree of the Hon’ ble 
Mr. Justice Anantakrishna Aiyar, dated 21st September, 1932 
and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C. S. No. 306 of 1927. 


K. S. Krishnaswami Aiyangar, A. Srirangachariar and 
S. Ramanujam for appellants. 


T. R. Venkatarama Sastri, P. Venkataramana Rao, 
T. R. Ganapathirama Aiyar and K. S. Sankara Aiyar for 
respondents. i 





* O. S. A. No. 84 of 1932. 7th November, 1934. 
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The judgment of the Court was delivered by 

The Chief Justice.—This is an appeal from a judgment of 
Anantakrishna Aiyar, J., dismissing the plaintiff’s suit in limine. 
The plaintiff is, it is alleged in the plaint, the head of an ancient 
and important religious mutt known as the “ Vanamamalai 
Mutt” at Nanguneri, and entitled to certain special honours, 
privileges and emoluments in the Athinatha Alwar temple at 
Alwarthirunagari in preference to other persons in the temple 
entitled to receive similar honours. It is alleged in the plaint 
that the High Court has in a former litigation held that the 
first thirtham is to be given after the Archakas to the plaintiff, 
the Sanyasi Jeeyar of Vanamamalai Mutt, whenever he attends 
during the Vaikasi festival, etc., and that the plaintiff and his 
predécessors have been enjoying these honours from time 
immemorial in accordance with the ancient usage of the 
institution and in particular during the last three days of the 
Vaikasi festival with the “ Aravanai” honours of the previous 
night and similar honours. The first defendants are the Board 
of Commissioners for Hindu Religious Endowments, Madras. 
It is conceded by the plaintiff-appellant that the honours in 
question are not connected with an office and also that the 
honours claimed could not be the subject of a claim ina civil 
suit. It is further alleged in the plaint that certain persons who 
claimed to be the worshippers of the temple applied to the first 
defendants to declare the right to honours and precedence of 
some other Sanyasis in the plaint temple during the annual 
Vaikasi festival, that is to say, they claimed precedence to the 
plaintiff to the honours in question. The first defendants held 
an enquiry and on the 12th May, 1927 passed orders giving the 
honours and precedents to these latter claimants and negativing 
the rights of the plaintiff except on special days of the year. 
It is claimed in the plaint as before stated that the High Court 
_in appeal and in revision has declared the right of the present 
plaintiff to be shown the honours in question. Whether the 
effect of these decisions of the High Court is as they are 
claimed to be by the appellant it is not necessary in this appeal 
to decide in view of the fact that we are in entire agreement 
with the judgment of Anantakrishna Aiyar, J., holding that 
this suit must be dismissed in limine. The reliefs claimed im 
the plaint are (1) a declaration that the proceedings of the 
first defendants, dated 12th May, 1927, are ultra vires and. 
otherwise null and void and not binding on the plaintiff and 
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cannot affect any right of his to the honours and (2) a 

permanent injunction restraining all the defendants from 

enforcing the first defendants’ said order. Anantakrishna 

Aiyar, J., framed three preliminary issues of which it is only 

necessary to refer to issue No. 2 which is “ whether the plain- 

tiff is entitled to sue for the above declarations (Prayer No. 1 

already referred to) having regard to the allegations in 

paragraph 10, 11 and 12 of the first defendants’ written state- 

ment”. Those paragraphs raise the contentions that the 

plaintiff has no cause of action to sustain the suit against the 

Defendant Board, that the plaintiff’s claim does not relate to 

any civil or legal right and is therefore not cognisable by the 

Court and that the plaintiff has no legal right or claim: 
to property in respect whereof the Court can give any declara- 

tion and therefore the suit for declaration and consequential 

relief is not sustainable. The learned trial Judge upon this 

issue held that the suit must be dismissed because the claim in 

it was in respect of a right not within S. 9 of the Code of 

Civil Procedure. S. 9 of the Code of Civil Procedure reads ` 
as follows: 

“The Court shall (subject to the provisions herein contained) have 
jurisdiction to try all suits of acivil nature excepting suits of which their 
cognizance is either expressly or impliedly barred. 

Explanation:—A suit in which-the right to property or to an ET is 
contested is a suitofa civil nature, notwithstanding that such right may 
depend entirely on the decision of questions as to religious rites or cere- 
monies.” 

As before-stated, the plaintiff concedes that he could 
not claim the honour or honours in question in a Civil Suit 
but he argues that this suit does not make such a claim but 
merely asks for a declaration that what the first defendants 
have done is ultra vires as being entirely without jurisdiction 
and that he is entitled to come to a Civil Court for a decision 
upon that question. This contention seems to us to be open to 
the objection that, if all that is asked for, is a declaration, it 
is not a relief which a Civil Court can give him unless some 
consequential relief is also prayed for. We do not propose to 
refer to the numerous authorities in support. of this objection 
which were relied upon and followed by the learned trial Judge 
in his judgment. It will be sufficient to refer to only one of 
them, viz., Deokali Koer v. Kedar Nathi a decision of Sir 


pris Jenkins, C.J., and Chatterjee, J., which states the 
L (1912) I.L.R. 39 Cal. 704. 
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law as to declaratory decrees under S. 42 of the Specific 
Relief Act which provides that 

“ any person entitled to any legal character, or to any right as to any pro- 
perty, may institute a suit against any person denying or interested to deny, 
his title to such character or right, and the Court may in its discretion make 
therein a declaration that he is entitled, and the plaintiff need not in such a 
suit ask for any further relief : Provided that noCourt shall make any such 
declaration where the plaintiff, being able to seek further relief than a mere 
declaration of title, omits to do so”. 


Sir Lawrence Jenkins, C.J. says at page 709: 

“ The section does not sanction every form of declaration, but only a 
declaration that the plaintiff is ‘entitled to any legal character or to any right 
as to any property; itis the disregard of this that accounts for the multi- 
form and, at times, eccentric declarations which find a place in Indian 
plaints. ” 

The essentials of that section are that the plaintiff must be 
entitled to a legal character or to a right as to some property; 
and it is conceded that the plaintiff here possesses neither of 
these things; and it is this that distinguishes this case from 
Robert Fischer v. The Secretary of State for India in Council.1 

‘In that case, as the learned trial Judge points out, the right 
claimed was: a right to property and-.something necessarily 
‘connected with property. It was a legal right enforceable in 
‘Courts and upon its infringement a suit would lie. We agree 
with Anantakrishna Ayyar, J. that that case is of no assistance 
to the appellant here who admittedly could not enforce his 
right to the honours claimed by a suit in the Civil Courts. 
We may refer also to Nixon v. The Attorney-General? not 
cited in the trial Court but the appellants’ claim goes further 
„than a prayer for a mere declaration: that the -1st defendants’ 
proceedings are ultra vires because he asks that they should be 
declared (1) null and void, (2) not binding on him and (3) 
-not to affect any right of his to the honours. Presumably the 
‘appellant intends to use the declaration in some way or to en- 
force it. What does the appellant therefore claim? He has, 
according to him, been deprived of the right to honours and 
precedence by the Ist defendants’ proceedings. Those pro- 
ceedings he asks the Court to declare null and void. The 
‘result of such a declaration would be to leave him in the posi- 
‘tion in which he was before the Ist. defendants’ proceedings, 
namely, it restores to him the right to the first honours and 





- 1, (1898) L.R. 26 L.A: 16; LL.R. 22 Mad. 270 (P.C). - - 
2. (1930).1 Ch. D. 566. 
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precedence. A declaration that the Ist defendants’ proceedings. 
are not binding on him and cannot affect any right of his to 
the honours brings about the same result. The claim in the 
suit clearly is for a restoration to the plaintiff of the honours 
and the precedence formerly enjoyed by him. The appellant: 
cannot wrap up or disguise his real claim by alleging that he is. 
entitled to seek a decision in the Civil Courts that the Ist 
defendants acted without jurisdiction. Such a claim as that 
without anything more would lead him nowhere; and we are 
far from saying that the appellant has even thinly disguised 
his real claim because the apparent and the real claim seem to- 
us to be clearly identical. The appellant has nevertheless relied 
upon some English decisions in support of this appeal. One 


_of these is Martin v. Mackonochie.1 In that case the Civib 


Court, the Court of Queen’s Bench, issued a writ of prohibi- 
tion to the official Principal of the Arches Court of Canter- 
bury and another prohibiting them from publishing proceed- 
ings with, or enforcing a decree of suspension ab officio et 
beneficio made against a clerk in orders on the ground that 
that Court acted beyond its jurisdiction. The Court of Arches. 
was an Ecclesiastical Court with a-certain ecclesiastical 
jurisdiction. Acting within its jurisdiction its decisions could. 
only be questioned by appeal to the Judicial Committee of the 
Privy Council. The Ecclesiastical Court alone could deal 
with matters properly coming within its jurisdiction but, whem 
it did act beyond its jurisdiction, the “ extraordinary jurisdic- 
tion ” of the Civil Court as it is described by Mellor, J., on 
page 744 would be exercised. I emphasise the words “ extra- 
ordinary jurisdiction ”. There he says:— 

“ Had the proceeding been simply irregular, that would have afforded no 
ground for the exercise.of our extraordinary jurisdiction, as irregularity by 
a Court having general jurisdiction is no ground of prohibition, but of 
appeal.” 

This case is of no assistance to the appellants because there: 
the Civil or Temporal Court was exercising its extraordinary 
jurisdiction to interfere by prohibition. That case is no. 
authority for the contention that Civil Courts can decide by 
way of suit questions of the exercise of jurisdiction by Courts. 
of a particular jurisdiction such as the Ecclesiastical Court in 
England and the Hindu Religious Endowment Commissioners. 





eee er meme 


1. (1877-78) 3 Q. B. 730. 
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here, That is certainly not the remedy. There may be a 
remedy by way of certiorari though as to this we do not 
express any definite opinion. We entirely agree with the view 
taken of this matter by Anantakrishna Aiyar, J. and the result 
ds that this appeal must be dismissed with costsof Respondents 
land 2. Two sets. 

B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Owen Compton BEastey, Kt., Chief 
Justice AND Mr. Justice KING. : 
Chikka Veerappa Setti .. Appellant* (Respondent in 
. A.A. A. O. No. 114 of 
1929 on the file of the 
High Court) 





VU. 
Sarkaru Muniswami Achari and 


others Respondents (Appellants in 


do.). 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)—Step-in-aid of execu- 
tion—Batta application under O. 16, R. 1, Civil Procedure Code—Object of 
petition being to disprove judgment-debtor's objection in execution—A pplica- 
tion whether saves limitation. $ 

Where on an application for the transfer of a decree to another Court 
the judgment-debtor contended that the decree had been fully satisfied and 
the decree-holder thereupon applied under O. 16, R. 1, Civil Procedure Code, 
asking the Court to summon certain witnesses for the purpose of showing 
that the judgment-debtor’s objection that the decree had been satisfied was 


untrue, 
Held, that the batta application was a step-in-aid of execution of the 
decree within the meaning of Art. 182 (5) of the Limitation Act. 


Case-law reviewed. 

Appeal preferred under Cl. 15 of the Letters Patent to the 
High Court against the judgment and order of Pakenham 
Walsh, J., dated 13th December, 1932 and made in A. A. A. 
O. No. 114 of 1929 preferred to the High Court against the 
order, dated 8th October, 1928 and made in A. S. No. 35 of 
1928 on the file of the Sub-Court, Chittoor (R. E. P. No. 787 
of 1926 in O. S. No. 434 of 1919, D. M. C. Madanapallee). 


A.C. Sampath Aiyangar for appellant. 
M. S. Ramachandra Rao for B. Somayya for respondents. 





* L.P. A. No. 27 of 1933. Zlst August, 1934. 
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The Court delivered the following 

Jupements: The Chief Justice. —The question for Consi- 
deration in-this appeal is whether an execution petition filed on 
the 22nd November, 1926, was barred by limitation. The 
executing Court found it barred; the lower appellate Court 
found it not barred and Pakenham Walsh, J., in Second Appeal 
found that it was barred. 


Briefly the facts are as follows:—The decrce-holder in 
O. S. No. 434 of 1919 in the District Munsif’s Court Madana- 
pallee, put in an execution application on 20th August, 1923, for 
the transfer of the decree to the District Munsif’s Court of 
Chittoor for execution. Defendants 3 and 6 contested the 
application saying that the decree was fully satisfied. Transfer 
of the decree for execution was eventually ordered on 7th 
December, 1923. The execution petition of the 22nd November, 
1926, was admittedly barred unless something had been done 
subsequent to the date of the application of 20th August, 1923 
which saved limitation. The article of the Limitation Act in 
question is Art. 182 (5) and the appellant in the lower appellate 
Court and the second appellate Court contended that he had 
taken a step-in-aid of execution of the decree within three 
years before the filing of the execution petition on the 22nd 
November, 1926. Three steps were relied tipon. The first was 
a batta application, Ex. B, put in on 27th November, 1923, the 
second was a vakalath put in in the appeal preferred by the 
judgment-debtors against the transmission of the decree, and 
the third was an affidavit, Ex. C. The plaintiff had been 
ordered to produce his accounts and in Ex. C stated that he 
had not those accounts in his possession, and in paragraph 3 of 
Ex. C stated “as prayed for in the petition, orders are neces- 
sary for taking out execution.” Pakenham Walsh, J., took 
the view that none of these steps were steps-in-aid of execution 
of the decree. 


I will proceed to consider the first step relied upon which 
is also the first inorder of date. The batta application (Ex. B) 
was one made under O. 16, R. 1, Civil Procedure Code, asking 
the Court to summon persons to attend and give evidence. It 
is common ground that these witnesses were required by the 
appellant for the purpose of showing that the judgment-debtors’ 
objection that the decree had been satisfied was untrue. The 
appellant’s contention is that this objection or obstruction to 
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execution by the judgment-debtors had to be removed before  Veerappa 
the decree could be executed and that, by presenting the batta Scie 
application to the Court, he was asking the Court to do some- bay er Sas 
thing which would help to remove the obstruction to execution aac 
and allow execution to go on and that the batta application Beasley, C.J. 
therefore was a step-in-aid of execution. It is admitted by 
the respondents that there are no decisions of the Madras 
High Court in which an exactly similar state of facts has 
been considered. On the other hand, there are nine decisions 
of other High Courts all of them directly bearing on this 
point, and in all of which it has been held that this and similar 
steps were steps-in-aid of execution of the decree within the 
terms of Art. 182 (5) of the Indian Limitation Act. I propose, 
first of all, to deal with these decisions. The first of these is 
Kedar v. Lakhi1. There, an application for execution of a 
decree for possession of certain property had been made and 
the judgment-debtor filed an objection which rendered it 
necessary to ascertain the standard of measurement and for 
that purpose the decree-holder applied for summons upon his 
witnesses. It was held that the application made by the decree- 
holder for summoning witnesses was an act in furtherance 
of his application for execution and was, therefore, a step- 
“in-aid of execution within the meaning of Art. 182 (5) of 
Sch. I of the Indian Limitation Act. The next is Brojendra 
Kishore Roy Chowdhury v. Dil Mahmud Sarkar. There, in 
, execution proceedings the judgment-debtor put in an objection 
and the Court ordered the parties to adduce evidence in support 
of their respective cases. The decree-holder filed a list of 
witnesses and stated that he was ready to proceed with his 
case and it was held that this implied an application to the 
Court to take the evidence which he was prepared to adduce 
to repel the objection taken by the judgment-debtor and in 
effect was an application to the Court to take some steps-in- 
aid of execution. In Hatimulla v. Sukhamoy Chauduri3 it 
was held that, where a judgment-debtor presented a petition 
saying that there was an adjustment of the decree and the 
decree-holder attended Court with witnesses to contest that 
case, this act on-the part of the decree-holder should be taken 
. to be an application to the Court to take a step-in-aid of 





1. (1917) 26 C.L.J. 115. e 2. (1918) 22 C.W.N. 1027. 
3. A-LR. 1930 Cal. 304. 
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execution. In Ram Lakhan Singh v. Lala Mewa Lall the facts 
were slightly different. There, execution proceedings were con- 
signed to the record-room by an order passed behind the back of 
the decree-holder without any default on his part and without 
any decision : andit was held that a further application made by 
the decree-holder was really a continuance of the older appli- 
cation and came within Art. 182 (5). In Abdul Quddus v. 
Sayed Ahmad Husain®, which is directly in point, it was 
held that, where in execution of a simple money decree a 
certain property was attached and objection was preferred by 
the judgment-debtor and the decree-holder put in his applica- 
tion to summon witnesses in reply to the objection, this appli- 
cation for summoning witnesses was a step-in-aid. In Umar 
Din y. Ghulam Muhammad3 it was held that an application 
by the decree-holder to summon witnesses to resist an 
objection by the judgment-debtor was a step-in-aid. In Ram 
Chand v. Dyal Singh there was an application by the decree- 
holder to get rid of the objections raised by the judgment- 
debtor and an application for extension of time in complying 
with the orders of the Court and it was held that these were 
steps-in-aid of execution. In Sheo Sahay v. Jamuna Prasad 
Singhs, where the facts were similar to those here, in the 
judgment of the Court it is stated: 

“ There can hardly be any doubt that the decree-holders are entitled to 
tegard any step taken by them to remove the obstacle thrown by the judg- 


ment-debtor in their way to the realization of their decree as a step-in-aid 
of execution.” 


In Jagdeo Narain Singh v. Rani Bhubaneshwari Kuer® it 
was held that the filing of a list of witnesses in order to contest 
an application made by the judgment-debtor to set aside an 
execution sale was a step-in-aid of execution within the mean- 
ing of Art. 182 (5) of the Limitation Act. These decisions 
bear directly upon this point and express with no uncertain 
voice the opinion of four of the Indian High Courts. 

On the respondents’ side reliance was placed upon two 
decisions of this High Court. The first was Kuppuswami 
Chettiar v. Rajagopala Aiyar.t There, a decree-holder filed an 
objection to the judgment-debtor’s application to enter up 

d 1. A.LR. 1922 All. 433. 
2. A.LR. 1923 All. 415. 3. A.LR. 1927 Lah. 653. 
4. AIR. 1929 Lah. 335. 5. (1924) LL.R. 4 Pat. 202. 


6. (1928) I.L.R. 7 Pat. 708. 
7. (1921) I-L.R. 45 Mad. 466: 42 M.L.J. 303. 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 23 


satisfaction of the decree. No application for execution was 
pending then and it was held that the decree-holder’s statement 
in objection was not a step-in-aid of execution especially when 
no application for execution was pending. At page 471 of 
45 Mad. Ayling, J., says: 

“ But whatever case may be made out for an application made in connec- 
tion wiih a pending execution petition as one for takinga step-in-aid or 
furtherance of it, an application made ata time when no execution petition 


‘is pending stands on an obviously different footing. A man cannot be said 
‘to take some step-in-aid of a petition which has not been initiated. ” 


It was unnecessary there to express any opinion upon 
the point whether a statement filed in opposition to a decree- 
holder’s objection in execution proceedings can be a step-in- 
aid of execution. This case is clearly distinguishable from the 
‘present case for the reason that there was no execution petition 
pending and further in this case we are not dealing with the 
mere filing of a statement but with an application made to the 
court to summon witnesses. In my opinion, this case is of no 
assistance to the respondents. The other case is Krishna 
-Patter v. Seetharama Patter.1 There, it was held that the filing 
-f a statement by a decree-holder objecting to the judgment- 
‘debtors’ application to record satisfaction of the decree is nota 
step-in-aid of execution of a decree and Kuppuswami Chettiar 
v. Rajagopala Aiyar? (already referred to) was followed. 
Here again, no application to the court had been made to 
‘summon witnesses. There had been merely the filing of a 
Statement. In the course of the judgment, Phillips and 
Madhavan Nair, JJ. refer to a passage from the judgment of 
Seshagiri Aiyar, J., in Rangachariar v. Subramania Chettys 
‘where he says: 

“Two things are essential. There must be an application and that 


‘application must ask the Court to take a step-in-aid of execution. 
‘The bare fact that a party took some steps would not be enough ”. 


Reliance is also placed by him on a passage from the 
judgment in Raghunundan Misser v. Kallydut Misser.4 What 
‘was being considered in that case was whether an application 
iby a decree-holder for leave to bid at a sale in execution of the 
‘decree isa step-in-aid of execution. The passage relied on is 
as follows: 


“ We do not think an application of this kind is an application seeking 
the action of the Court in execution ofthe decree. It may be in one sense a 


one 


1. (1926) LL.R. 50 Mad. 49: 51 M.L.J. 480. 
2. (1921) I.L.R. 45 Mad. 466: 42 M.L.J. 303. 
3. (1920) 12 L.W..9 at 10. 4, (1896) I.L.R. 23 Cal. 690. 
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step-in-aid of execution of the decree, but it is not astep by the Court. 
Before a judgment-debtor can get any benefit he must show that he asks the 
Court to take some steps-in-aid of execution. A step taken by the judgment- 
creditor himself isnot. . . . sufficient”. 


Phillips and Madhavan Nair, JJ., then say: 


“ This case has been followed in Kuppuswami Chettiar v. Rajagopala 
Aiyar.* If this distinction is borne in mind, it is obvious that a statement of 
objections filed by the decree-lolder objecting to the recording of satisfac- 
tion cannot in any way be considered to be a step-in-aid of execution.” 


The learned Judges therefore emphasise the very impor- 
tant distinction that there is between cases such as the one 
under appeal and cases similar to Krishna Pattar v. Seetharama 
Pattar.2 The judgment-creditor must show that he asks the 
Court to take some steps-in-aid of execution. Merely filing a 
statement is not..asking the Court to take a step-in-aid of 
execution. In the present case, the judgment-creditor has. 
asked the Court to take some step. The question is, would 
that step aid execution? To summon witnesses with the object 
of removing the judgment-debtor’s objection, in my view, 
clearly aids execution. I do not think that I can put the point 
better than Bhide, J., does in Ram Chand v. Dyal Singh He 
there says: 

“ The expression step-in-aid has not been defined in the Limitation Act 
but Iam unable to see any good reason why an application by the decree- 
holder to get rid of the objection raised by a judgment-debtor which stand 
in the way of execution of his decree should not be looked upon as a step-in- 


aid. When objections are raised to execution by a judgment-debtor a decree- 
holder has first to get rid of them for the further progress of the proceed- 


‘ings. In fact he will not'be able to take any positive action for attachment, 


sale etc., untiland unless the objections are removed. An application for 
resisting or removing the objections, therefore, does aid execution in this 
manner and I do not see why it should be excluded from the scope of Art. 182 
(5) Limitation Act.” ed 

Pakenham Walsh, J.,in his judgment says: 

“I entirely agree with the reasoning of the learned Subordinate Judge 
that if the counter itself, the most important document without which none 
of the subsequent proceedings in execution could take place, is not a step-in- 
execution none of the subsequent steps in removing the obstruction can be. 
steps-in-aid.” 

With respect I am unable to follow this line of reasoning, 
namely, that because something earlier is not a step-in-aid 
something later which follows it therefore cannot be. It may 
be that the counter affidavit without anything more leaves the: 





1. (1921) LL.R. 45 Mad. 466: 42 M.L.J. 303. 
2. (1926) LL.R. 50 Mad. 49: 51 M.L.J. 480. 
3. ALR. 1929 Lah. 335 at 336.. 
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execution proceedings where they are, but the summoning of 
witnesses carries the case well beyond that stage and leaves the 
Court in a position to decide ujon the evidence of the 
witnesses summoned whether the r ecution should proceed or 
' not which a mere affidavit may not do. An application to the 
Court with this object in view is a different thing altogether 
from the mere filing of an affidavit. AsI have stated before, 
there are no decisions of this High Court directly bearing on 
this point and, in the absence of any, I am content to follow 
the decisions of the four other High Courts which’ do bear 
directly on the point and to which reference has already been 
made. I think that it is most desirable that upon such a ques- 
tion as this the High Courts in India should be in agreement 
and, further-more, those decisions, in my opinion, are founded 
on obvious commonsense. Both the second appellate Court and 
the first Court were in error here. In view of my opinion on 
this first point, it is unnecessary to discuss the other points 
relied upon by the appellant as limitation has been saved by the 
presentation of the batta application. The result is that this 
Letters Patent Appeal must be allowed with costs here and in 
second appeal and the order of the Subordinate Judge restored 
and the petition remanded to the execution Court for disposal 
according to law. 

King, J.—~I agree. 

B. V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace Owen Compron BEASLEY, Kt., 
Chief Justice, anD Mr. Justice CORNISH. 
V. Appa Rao .. Appellant* (third Plaintiff) 
in all the appeals 





U 
Sreeramreddi Sanyasayya and 
others .. Respondents (Defendants) 
in A. A. O. No. 494-32. 


Madras Estates Land Act (I of 1908), Ss. 3 (10) and 185—Private land— 
Proof—Land described as“ seri ” and “ jeroiti "—Inference from recitals in 
documents—Presumption as to land not being private land—Rebuttal. 

The plaintiff sued for a declaration that certain lands comprised in his 
estate were “ private lands ” within the meaning of S.3 (10) of the Madras 
Estates Land Act., The plaintiff relied on certain documents which referred 





* A.A. Orders Nos. 494, 495 and 496 of 1932. > > 12th Feb. 1935, 
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to the lands as “ seri ” while the defendants relied on certain other docu? 
ments wherein the lands were described as “ jeroiti” 


Held, that the description of the land as“ seri ” was not sufficient to 
rebut the presumption under the law that the land was not private land. 


Meaning of the words “ seri ” and “ jeroiti ” discussed. 

Zamindar of Chellapalli v. Somaya, (1914) I.L.R. 39 Mad. 341: 27 M.L.J. 
718; Seshayya Garu v. Raja of Pittapur, (1916) 31 M.L.J, 214; Lingayye 
Ayyavaru v. Gangiah, A.I.R. 1928 Mad. 58; and Tattayya v, Gangiah, A. I. R. 
1928 Mad. 786, referred to. 

Appeals against orders of the Court of the Subordinate 
Judge of Vizagapatam, dated the 31st day of October, 1931 
and made in O. S. Nos. 34, 32 and 33 of 1928 respectively. 

B. Somayya, V. Viyyanna and D. Suryaprakasa Rao for 
appellant. 

P. Somasundaram, V. Govindarajachari, S. Ramamurthi 
and K. Venkataramaraju for respondents. 


The Court delivered the following 

Jupements: The Chief Justice.—These three appeals can 
be disposed of together since the points for consideration are 
common to them all. The three suits under appeal, namely, 
O. S. Nos. 32, 33 and 34 of 1928 were suits to declare the 
plaintiffs’ right to and recover possession of the plaint- 
scheduled lands and arrears of rent, mesne profits etc. The 
learned Subordinate Judge of Vizagapatam dealt with these 
three suits in one common order directing the return of the 
plaints for presentation to the proper Court, namely, the 
Revenue Court. He found that the lands in question were 
ryoti lands and that, therefore, the suits did not lie in the civil 
courts. 


The plaintiffs’ case was that the lands in question were 
“private lands ” within the meaning of S. 3 (10) of = 
Madras Estates Land Act which defines “ private land” 
follows: 

“ Private land means the domain or homefarm land of a landholder by 
whatever designation known such as kambattam, khas, sir or pannai ”. 

S. 185 lays down the rules for determining landholder’ s 
private land as follows: 

“ When in any suit or proceeding it becomes necessary to determine 
whether any land is the landholder’s private land, regard shall be had to 
local custom and to the question whether the land was before the first day 
of July, 1898 specifically let as private land and to any other evidence that 
may be produced but the land shall be presumed not to be private land until 
the contrary is shown a - 
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The old section had a proviso which reads as follows: 


“ Provided that all land which is proved to have been cultivated as private 
tand by the landholder himself by his own servants or by hired labour with 
his own or hired stock for twelve years immediately before the commence- 
ment of this Act, shall be deemed to be the landholder’s private land”. 


The presumption, therefore, is that the land is not private 
land until the contrary is shown, the burden of proof of course 
being upon the plaintiff. In the Lower Court and here the 
plaintiffs put forward the claim in the alternative (1) that the 
land had all along been private lands so far as there are any 
records from 1850 or (2) that the lands in question were ryoti 
lands which the landholder converted into private lands as he 
was entitled to do prior to 1908. The lands in question are 
_ Nagacheruvu the subject-matter of O. S. No. 32, Guranna- 

polam, the subject-matter of O. S. No. 33 and Mettapadu, the 
‘subject-matter of O. S. No. 34. A large number of documents 
were relied upon by the plaintiffs. It is contended that the 
‘description in these documents given to the lands, namely, 
“* seri ” shows that the lands were private lands. I do not pro- 
‘pose in this judgment to refer to any of these documents 
‘specifically although I and my learned brother Cornish, J. have 
carefully examined them. They are all set out in the lower 
‘Court’s judgment. 


The short question which it seems to us has to be decided 
is whether the description “seri” is conclusive of the plain- 
tiffs’ claim or materially assists it. If the word “ seri ” means 
private land, then these lands in the documents bearing that 
‘description must be held to be private lands although in 
Zamindar of Chellapalli v. Somayai Wallis, C. J. observes: 

“Tt does not seem to me that calling the lands Kambatiam and letting 
them on terms which negative occupancy right witha view to prevent the 
assertion of such right is sufficient to convert them into private lands within 
the meaning of the definition ”. 

That is to say, by a mere colourable assertion for the pur- 
pose of defeating occupancy rights of the tenants. The defen- 
~ dants-respondents, on the contrary, contend that the word 
“ seri ” is not synonymous with home-farm and that it merely 
means “ cultivation ” or “ under cultivation ’’. It is stated by 
the learned Subordinate Judge in his Judgment that in the 
Kistna district, which is not far removed from the suit 
district, “ seri ” is used as meaning land in the occupation of 


~ 
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a ryot. In Wilson’s Glossary of India, page 474, there isa 
definition of “ seri ” as follows: 


“ The same word in Telugu is explained ina similar manner to denote. 
land cultivated by the ryots on account of the state, paying usually at the 
rate of half the nett produce of ordinary cultivation, or one-third of that 
garden cultivation ”. 


This is opposed to the appellants’ contention certainly in 
relation to a Telugu district such as this is. In the Manual of 
the Administration of the Madras Presidency Vol. III, on 
page 821, “ Sheri ” is defined as “ land let out by proprietor 
or zamindar to ryots or tenants”. In Brown’s Dictionary of 
Mixed Dialects and Foreign words used in Telugu, on page 
126, it is stated: 


, “Inthe Rajahmandri district sheri merely means land whichis not 
inam ”. 

None of these meanings assist the plaintiffs-appellants. 
On the contrary, they strongly support the defendants’ case. 
Furthermore, in a number of the documents the lands are. 
described as “ Jeroiti”. This description the defendants con- 


_ tend is synonymous with “ryoti”. To meet this contention the 


plaintiffs argue that “ jeroiti ” land merely means land which 
is not inam and rely upon Sri Ramachandra Mardaraja Raja 
Deo v. Dukko Podhano! where in the judgment it is stated: 


“It is true that in both these documents the land is described as “‘jeroiti”” 
land, and it is upon the use of that word that the learned pleader for the 
respondents has based his arguments and asked us to say that the defendants 
are ryots and that the land is their occupancy holding and so on. These 
inferences do not, it seems to us, necessarily arise from the use of the word 
+t jeroiti’, ‘ Jeroiti’ may mean cultivable lard but it is also used in this 
Presidency as opposed to inam land”. 


This case, in my opinion, does nothing more than show 
that the land is not inam land but it has still to be shown by 
the appellants that it is private land and not ryoti land. 
Another case is Seshayya Garu v. Rajah of Pittapur.2 There, 
it was stated that the word ‘ jeroiti ? is used in some parts of 
the Telugu country as meaning merely “ non-inam” and hence 
the mere fact that land has been called “ jeroiti’’ land does 
not necessarily show it is ryoti land. In this case, however, it 
was stated, bearing upon the question of the meaning of the 
word “ seri ”, that, in view of the presumption laid down in 
S. 185 of the Madras Estates Land Act, the description of 
land as “ seri” and “ separated from the seri” is not of much 
value in deciding whether it is“ private land” within the 


1. (1915) 31 I.C. 852. 2. (1916) 31 M.L.J. 214. 
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meaning of the Act. Another case is Lingayya Ayyavaru v. 
Gangiah.1 There it is stated that the term “ jeroyatidar” 
does not necessarily imply permanent occupancy right or that 
the exectitant was occupancy ryot. In another case in the same 
volume, viz., Tatayya v. Venkatasubbarayya Sastri2 it was held 
that the word “ jeroiti ” land. may mean cultivable or arable 
land but it may also mean “ assessable or assessed land ” as 
opposed to inam land and that it is only the context that must 
decide which meaning isto be given to the word. In that 
case, it was also held, on findings being called for, that the 
word “seri” is always used in the Kistna district in the sense 
in which the word “ryoti” is used in the Madras Estates Land 
‘Act and that “seri land” always means “ land in which the 
tenant has an occupaney right”. I accordingly agree with the 
view of the learned Subordinate Judge that the plaintiffs have 
not shown that.the lands in question were home-farm from the 
very beginning. Then the question is whether they were sub- 
sequently converted into private lands. With regard to this, 
there must be very clear and satisfactory evidence and, here 
again, I agree with the learned Subordinate Judge that there 
is no such clear and satisfactory evidence. A cash book was 
produced which it was contended showed that disbursements 
had been made by the proprietor for the purposes of cultiva- 
tion. The book appears to be merely a cash book which 
relates to other matters as well as the cultivation of the lands 
and there are only a few stray entries which in the least degree 
indicate that some money was being spent on the cultivation of 
the lands in question. In my view, this evidence cannot be 
accepted as establishing the position that the preprietor was 
cultivating the lands himself. No other account books were 
produced in which there were entries supporting the plaintiffs’ 
contention. There must have been estate account books kept 
and these would have shown whether or not money was being 
‘spent by the proprietor for the cultivation ofthe lands. No 
such account books, however, were produced. There is, there- 
fore, nothing to show that the proprietor was himself cultivat- 
ing the lands for 12 years before the Act came into force as 
provided for in the proviso to S. 185 nor at any time; nor does 
the documentary evidence support the plaintiffs’ case that the 
lands were specifically let as private lands before the 1st July, 
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1898 as provided for in the same section. All that the docu- 
ments show is that the lands were let as “seri” land which, in 
my opinion, means “ryoti” land. I agree with the lower 
Court’s view of the matter and hold that the plaintiffs failed 
to establish their claim. These lands were, therefore, “ryoti’” 
lands and the order of the lower Court directing that the 
plaints should be returned for re-presentation to the Revenue 
Court was correct. These appeals must, accordingly be dis- 
missed with costs. Two weeks from to-day will be allowed. 
for re-presentation to Revenue Court. 


Cornish, J.:—I agree. 
B. V. V. Appeals dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justic—E MADHAVAN NAR. 


A. P. K. C. Periakaruppan Chetti 
and others .. Appellants* (Plaintiffs) _ 
v. 
Mottayya Mudali and others .. Respondents (second Defen- 
dant fifth Plaintif and 


first Defendant). 


Promissory note—Assignment of rights under—Endorsement of promis- 
sory note in lieu of debt payable—Subsequent sale of properties by endorser — 
Direction to vendee to pay debt due under promissory note—Right of endorsee- 
to proceed against vendee—Endorser originally impleaded as defendani— 
Subsequent transposition as plaintiff—Consent to decree being passed in: 
favour of plaintiffs—Procedure—Limitation Act (IX of 1908), S. 22 (2). 

The plaintiffs sued to recover a sum of money being the principal and’ 
interest due on a promissory note executed by the first defendant in favour of 
the third defendant. It appeared that the promissory note was endorsed 
over to the deceased father of the plaintiffs by the third defendant. On the 
same date the endorser wrote a letter to the plaintiffs’ father wherein he: 
stated as follows: “ As security for the aforesaid decree-debt, for the sum: 
of Rupees 400 which I have borrowed this day from you and for the amounts: 
which I may hereafter borrow from you I have assigned over to you the- 


promissory note. . . . « If -at any time I fail to discharge on demand by 


. you the arrears due to you, you shall yourself recover the amount.” Some-- 


time after the promissory note was executed the first defendant sold certain. 
properties to the second defendant and in the sale deed it was recited that 
the amount due under the promissory note was undertaken to be paid by the 
second defendant, and to that extent the first defendant had received a cer- 
tain sum towards consideration for the sale. The plaintiffs sought to make 
the second defendant liable on the promissory note on the strength of the: 
recital in the sale deed. During the pendency of the suit the third defendant: 
was transposed as additional plaintiff and he stated that a decree might be: 





— — 


* S; A. No. 119 of 1931. 27th November, 1934.. 
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passed in favour of the plaintiffs. Itappeared however that by the time the 
transposition was effected three years had elapsed from the date of the 
alleged agreement between him and the second defendant and his rights had 
become barred by limitation. 

Held, that neither the endorsement of the promissory note nor the letter 
of security operated as an assignment to the plaintiffs’ father of the rights of 
the third defendant under the sale deed, and the plaintiffs were not entitled 
to proceed against the second defendant for the debt due under the promis- 
sory note. 

Sambasiva Aiyar v. Venkatarama Aiyar, (1926) 51 M. L. J. 95 and 
Nataraja Naicken v. Ayyaswami Pillai, (1916) 32 M. L. J. 354, considered. 

Held further, that since the third defendant’s rights under the agreement 
had become barred by limitation his subsequent transposition and consent 
could not enable a decree being passed in favour of the plaintiffs as against 
the second defendant; and S. 22 (2) of the Limitation Act would be inappli- 
cable as it can be availed of only where the plaintiff and the transposed 
defendant have a joint cause of action. 


Appeal against the decree of the District Court of the 
North Arcot, Vellore, in ‘A. S. No. 364-of 1928 preferred 
against the decree of the Court of the District Munsif of 
Tiruvannamalai in O. S. No. 857 of 1926. 


_  S. Srinivasa Aiyangar and T. E. Ramabhadrachariar for 
appellants. 


T. R. Venkatarama Sastri and T. y, Rajagopalan for 


respondents. 

The Court delivered the following 

Jupcment.—Plaintiffs 1 to 4 are the appellants. This 
second appeal arises out of a suit instituted by these plaintiffs. 
for the recovery of Rs. 2,900, principal and interest due on the 
promissory note Ex. A, dated 30th June, 1923, executed by the 
first defendant in favour of the third defendant. This promis- 


sory note was endorsed over to the deceased father of the’ 


plaintiffs on the 19th January, 1924, by the third defendant. 
On the same date he wrote a letter—see Ex. I—to their 
deceased father in which, after stating that there was a decree 
debt due to him (the father) and that he was in need of 
Rs. 400 that day, he stated: 


“A security for the aforesaid decree debt, for the sum of Rs. 400 which: 
I borrow this day from you, and for the amounts which I may hereafter 
borrow from you I have assigned over to you the promissory note for 
Rs. 2,000 which was on 30th June, 1923, executed in my favour by Annamalai 
Mudaliar, son of Kuppuswami Mudaliar, of the said village. If atany time 
I fail to discharge on demand by you the arrears due to you, you shall your- 
self recover the amount, etc.” 


About three months after the promissory note, the first 
defendant sold some properties to the second defendant under 
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Ex. B, dated the 6th September, 1923, for Rs. 5,000. In the 
sale deed it was recited that the amount due under the promis- 
sory note Ex. A was undertaken to be paid by the second 
defendant and to that extent the first defendant had received 
Rs. 2,000 towards the consideration for the sale. The recital 
ran in these terms: 


“In the matter of your having agreed to pay up on my behalf the amount 
of principal due under the promissory note that was executed by me on the 
30th June, 1923, to T. M. Palanivelu (third defendant) I have received 


` Rs. 2,000.” 


One of the witnesses to this document was the third 
defendant. l 

The first defendant does not contest the suit. Plain- 
tiffs 1 to 4 seek to make the second defendant liable on the 
promissory note on the strength of the recitalin Ex. B. In 
paragraph 9 of the plaint they thus state their claim against the 
second defendant: , 


“The second defendant purchased from the first defendant the properties 
belonging to him by the registered sale deed, dated 6th September, 1923, and 


in that sale deed the second defendant has undertaken to discharge the debt 


due under the suit promissory note with the sale amount. For that reason, 
the second defendant is also liable to discharge the suit debt. He has, 
therefore, been added as a party hereto.” 


The third defendant, when he endorsed over the promis- 
sory note to the plaintiffs’ father, did not owe him as much as 
the entire amount under it but only less. Paragraph 9 of the 
plaint states the reason for making the third defendant a party 
thus: 


“Asthe third defendant has to get the balance of the amount after 
deducting the amount due to the plaintiffs as stated in paragraph 3 supra, he 


‘has been addéd as a party thereto ;” 


and as regards the fourth defendant, he was impleaded as a 
party as he had attached that balance in O. S. No. 486 of 1924 
on the file of the Munsif’s Court. 

As already stated, the first defendant did not contest the 
suit. The second defendant is the contesting defendant. On 
the merits he pleaded that the debt due under the promissory, 
note was discharged. He also pleaded that there was no 
privity of contract between him and the plaintiffs 1 to 4 or the 
third defendant. In the course of the suit, on 9th November, 


1926, the third defendant was transposed as the fifth plaintiff 


as per order on I. A. No. 948 of 1926. 
The learned District Munsif held that the suit would lie 


against the second defendant and that the discharge pleaded 
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by him was not proved. In the result he gave a decree to the 
plaintiffs 1 to 4 against defendants 1 and 2 for the sum claimed 
and costs. ‘The suit against the fourth defendant was 
dismissed. i 

In appeal filed by the second defendant the learned District 
Judge, assuming “that the second defendant (under Ex. B) 
agreed in part consideration of that sale to pay the debt of 
Ex. A to its payee, the third defendant” and also that “although 
it is not alleged in the plaint, that the agreement was entered 
into by the second defendant, not merely with the first defendant, 
but with the third defendant also, in other words, that there 
was privity of contract between the second defendant and the 
third defendant,” (see paragraph 10 of the judgment), held that 
the plaintiffs have in lawno right to enforce the suit agreement 
against the second defendant. He therefore dismissed the suit 
without going into the merits. The learned Judge’s reasoning 
, is thus stated in paragraph 11 of his judgment: 


“ But, what right have the plaintiffs to rely upon or enforce the said 
agreement? Their father under whom they claim, was only an indorsee of 
the note from the third defendant. Assuming that the third defendant was, 
in law, entitled to transfer the alleged agreement between him and the second 
defendant toa third person, he did not, asa matter of fact, transfer it to the 
plaintiffs’ father. Neither the indorsement of the note Ex. A (1) nor the 
letter of security Ex. I passed by the third defendant along with it in favour 
of the plaintiffs’ father, refers to, or deals with, the said agreement between 
him and the second defendant. It has not been contended, and it is impossi- 
ble to hold, that the plaintiffs’ father became entitled to the benefit of that 
. agreement merely because the note was indorsed over to him by the third 
defendant. ” . 

It was also argued before the learned District Judge that 
the third defendant having been transposed as the fifth plaintiff 
a decree might be given onthe agreement in favour of the 
plaintiffs. He held that this plea was not admissible on the 
ground that the third defendant did not ask for amendment 
of the plaint or relief in his own favour even after he was 
transposed as the fifth plaintiff and further that: 

“Onthe date on which he was so transposed as the fifth plaintiff more 
than 3 years had expired from the date of the alleged agreement between 
him and the second defendant, and he was, therefore, barred by time from 
asking him for any relief on its basis.” 

At the close of the hearing of the appeal the learned 
pleader for plaintiffs 1 to 4 filed an amendment application in 
which they sought to put their right to get a decree against the 
second defendant “ first on the indorsement of the note made 
to their father by the third defendant, and secondly, on the fact 
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Peria- that the third defendant, who was later on transposed as the 
Raruppas © fifth plaintiff, does not object to it. The learned District 
v: Judge-disallowed the amendment as it would seriously prejudice 
cyan fi the second defendant and as in his opinion “neither of the two 


allegations which are sought to be introduced in ‘the plaint by 
means of the amendment prayed for is sufficient to grant a 
decree to the plaintiffs 1 to 4 against the second defendant.” 
He also added that since the decree of the lower Court the 
third defendant had applied to be adjudged as insolvent and 
that his willingness for a decree being passed in favour of 
plaintiffs l to 4 was therefore of no value. 


‘The grounds overruled by the learned District Judge and 
the ground specifically mentioned as not pressed before him 
were all pressed’ before me by Mr. Srinivasa Aiyangar on 
behalf of the appellants, plaintiffs 1 to 4. 


The main question for determination is whether the 
appellants can enforce the agreement entered into between the 
first and the second defendants assuming that there was privity 
of contract between the second and the third defendants also. 
It is clear that there was no assignment by the third defendant 
of the agreement between him and the second defendant in 
favour of the plaintiffs’ father. Their father was only thé 
indorsee of the.promissory note from the third defendant 
and not an assignee of the rights. under Ex. B. The endorse- 
ment (Ex. A-1) of the promissory note does not refer to the 
suit agreement it simply says that “ Chidambaram Chettiar of 
Devakottah shall have to recover the entire amount of princi- 
pal and interest due under this bond,” and nothing more.- Ex. I 
the letter of security which I have already quoted, says that the 
promissory note has been made over and that Chidambaram 
Chettiar shall himself recover “on demand”. It is thus clear 
that neither the endorsement nor the letter of security contains 
an assignment of the rights under the agreement Ex. B. In 
this connection the learned Counsel for the respondent argued 
that the rights are not ‘transferable at all in the light ofthe 
decision in Sheers v. Thimbleby & Soni but it is not necessary 
to consider this point. | 

If there is no specific or separate aeae of the agree- 
ment which will entitle the plaintiffs to proceed against the 
second defendnnt, it is argued that there is an assignment of 


ee LO JOLT, 709. S os 
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the rights by implication.” The argument is this:—Third 
defendant has two rights: the right to proceed under the pro- 
missory note against the first defendant and the right to 
proceed under the sale deed against the second defendant; and 
both these rights have been passed on to the plaintiffs by the 
endorsement of the promissory note in their father’s favour. 
In short, the contention is that by mere endorsement of the 
promissory note the benefit of the agreement has also been 
transferred tothe plaintiffs. With respect to this contention 
the learned District Judge pointed out that it was not put 
before him and that it was impossible to accept it. In support 
of this argument Mr. Srinivasa Aiyangar relied tipon two 
decisions of this Court, Sambasiva Aiyar v. Venkatarama 
Aiyar1, Nataraja Naicken v. Ayyasawmi Pillai? and on S. 8 of 
the Transfer of Property Act. In my opinion these 
authorities do not support him. In Sambasiva Atyar v. 
Venkatarama Aiyar1 the case strongly’stressed before me, the 
facts as stated in the head-note were these: 

“ P owed plaintiff a sum of money on a promissory ‘note. P sold some 
of his properties to D, the father of the defendants and left a portion of the 
purchase money in D’s hands with instructions to remit the same to plaintiff 
towards his promissory note debt. D remitted the sum to plaintiff but the 
latter refused to accept the amount on the ground that more was-due to him. 
Plaintiff thereupon obtained a decree against P on the note, and in execution 
of that decree, he attached the debt due to P from D, consisting of ‘the 
unpaid purchase money with interest, and purchased it himself. Subsequently 
the plaintiff instituted the suitof which the appeal arose to recover the 
amount from the defendants claiming also a lien upon the properties sold to 
D, their father. The question was Whether the plaintiff was entitled to the 
lien claimed by him.” 

It was argued in the High Court that the. plaintiff ene 
not claim a lien “ because the charge (with respect to the un- 
paid purchase money which P had against D) has not.been 
validly transferred to the plaintiff.” This argument was over- 
ruled on the ground that under the sale certificate the right, to 
the charge passed along with the debt. From the facts of. the 
case and the ground of the decision, it is clear that the High 
Court held that as the debt consisting of the unpaid purchase 


money was purchased by the plaintiff the purchase amounted. 


in law to a transfer of the charge.. If the first defendant’s 
rights in the present case had been sold and purchased_by_ the 


plaintiffs, then no assignment would be necessary on the 





1. . (1926) 51 M.L.J.-95. 2. -(1916).32 M.L.J. 354. tee 
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authority of this decision. The decision in Sambasiva Aiyar 
v. Venkatarama Aiyar! goes no further, and does not hold that 
by mere endorsement anything other than the promissory note 
is transferred. The decision in Nataraja Naicken v. Ayya- 
sami Pillai2 is equally inapplicable to the facts of the present 
case. In that case it was held that an indorsee of a promissory 
note executed by a member of a joint Hindu family can sue 
the maker as well as the other members of the family and 
obtain a decree against the latter to the extent of the joint 
family property in their hands on proof that the debt for which 
the promissory note was executed was binding on the family. 
This decision was based upon a prior Full Bench decision of 
this Court in Krishna Aiyar v. Krishnasami Aiyar’ which, 
giving effect to the rule of the Hindu law, which imposed 
liability on co-parceners for debts incurred on behalf of the 
family, held that if the debt for which the money was borrow- 
ed under the note was binding on the family, the indorsee can 


-make the other members of the family also liable for the debt 


on the note. That principle cannot be applied to the present 
case as the second defendant is an outsider and not a member 
of the‘joint family of the first defendant. It has been held in 
In re Soltykoff. Ex parte Margreti4 that an endorsement only 
transfers the note and not the contract created by the note. As 
pointed out by Cornish, J. in Seshayya v. Sanjivarayudu.s An 
indorsement, while it transfers the property in the note to the 
endorsee as the new holder, does not operate as an assignment 
to the indorsee of the debt due by the maker to the original. 
payee. I cannot find anything in the judgment of Varada- 
chariar, J. in C. R. P. No. 270 of 1934 which shows counter to 
this principle. That decision does not touch the point now 
under consideration. In this connection I may point out that, 
the decision in Govindan Nair v. Nana Menon8 relied on by the 
respondent is not very much to the point as the Full Bench 
treated the suit as one based only on the promissory note and 
not on the original cause of action and held there was no scope 
for :the application of the decision in Krishna Aiyar v. 
Krishnaswami Aiyar.8 In the circumstances it is clear that 
S.8of the Transfer of Property Act also cannot help the 








as ~ (1926) si M.E.J. 95. 2. (1916) 32 M.L.J. 354. 
~--3,--(4900)--LE-R. 23 Mad. 597. - 4. (1891) 1 Q.B. 413: 
5 (1933), 67 M.L.J. 393 at 396. 6. (1914) 27 M.L.J. 595. 
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appellants. For these reasons I am of opinion that the mere 
endorsement on the promissory note does not transfer to the 
plaintiffs the rights of the third defendant against the second 
defendant under the sale deed. 

The next point is whether by the subsequent transposition 
of the third defendant as the fifth plaintiff and by his consent 
to have a decree passed in favour of the plaintiffs, a decree can 


be given in their favour against the second defendant. The 


learned Judge held, as already pointed out, that the transposi- 
tion was ineffective as the third defendant’s rights had become 
barred by limitation since more than three years had expired 
from the date of the alleged agreement between him and the 
second defendant at the time and that in his opinion the 
amendment asked for should not be allowed. Mr. Srinivasa 
Aiyangar argues that in arriving at his conclusion the learned 
District Judge has ignored the provisions of Cl. 2-of S. 22 of 
the Limitation Act, which says that the bar of limitation which 
may arisé under Cl. (1) of the section when a new plaintiff or 
a new defendant is substituted or added will not apply to a case 
where a plaintiff is made a defendant or a defendant is made 
a plaintiff, as here; and that by forée of this provision the 
third defendant substituted as the fifth plaintiff can be given 
relief in’ this suit. On the question of limitation the deci- 
sions in Municipal Council of Kumbakonam v. Veeraperumal 
Padayachi1 Dwarka Nathv. Monmohan2? Rambeas v. Akhauri3, 
Devji Goa v. Tricumji Jivandast and Bhupendra Narayan 
Sinha v. Rajeswar Prosad Bhakat5 support him. But it must 
be observed that S. 22 (2) can be availed of only in cases 
where the plaintiff and the defendant have a joint cause of 
action. In the present case the third defendant’s cause of 
action is different from that of the plaintiffs’ and so, it seems 
to me that by the transposition of the third defendant as fifth 
plaintiff the plaintiffs cannot claim what the fifth plaintiff 
alone would be entitled to. Mr. Srinivasa Aiyangar: says that 
the causes of action are not different and refers in support of 
his statement to paragraph 9 of the plaint which I have already 
quoted. Iam not satisfied that this paragraph shows that the 
cause of action of the plaintiffs and on of the third defendant 








1, (1914) 28 M.L.J. 147. 2. (1915) 21 C.L.J. 611. 
3, A.I.R. 1932 Pat. 304. 4. A.LR. 1933 Pat. 239. 
5. ` (1931) L.R. 58 I.A. 228: LL.R. 59 Cal. 80: 61 M.L.J. 632 (P.C.). 
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are one and the same. It follows therefore that the plaintiffs 
cannot ask for a decree against the second defendant on the 
ground that the third defendant has been transposed as the 
ae plaintiff. 
‘I may also say that in thea circumstances mentioned by the 
lower Court it cannot ‘be said that the learned Judge was 
wrong in refusing the amendment asked for by plaintiffs 1 to 


4 at the close of the hearing of the appeal. In this connection 
attention may also be drawn to the decisions cited by the 


respondent's learned counsel that in cases like the present, mere 


‘consent of the defendant to have a decree passed in favour of 


the plaintiff cannot entitle him to claim the relief when he did 


not have sucha right at the time of the institution of the suit. 


See’ Hari Gobind Adhikari v. Akhoy Kumar Mozumdarl, 
Lachman Singh v. Tansukh2 and Aumirtolall Bose v. Rajonee- 
kani Mitter.3 


` For the above reasons I hold that the appellants are not 


‘entitled to succeed on any of the points urged by their learned 


counsel. The second appeal i is dismissed with costs. 
B. V. V. Appeal dismissed. 


IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MpR. Justic—E PAKENHAM WALSH. 


S. Ramaswamia Pillai .. Petttioner* - 
we i 
Krishnammal .. Respondent. 


Civil Procedure Code (V of 1908), O. 25,R.1 (3)—Security for costs— 
Petition by defendant in a suit by plaintif in forma pauperis—Indefinite 
adjournment by Court of the application for furnishing of security—Final 
dismissal without even going into merits on the ground of its serving no use- 
ful purpose—Irregularity in exercise of jurisdiction—Revision lies. . 

Where a woman sued in forma pauperis the defendant for a sum of 
money alleged to have been deposited by her husband with the defendant and 
which amount she alleged had been gifted to her by her husband, and the 
plaint was filed on 29th October, 1932 and the defendant, on 3rd November, 
1932, put in an application for furnishing of security for costs by the plaintiff 
under O. 25, R. 1 (3), Civil Procedure Code, and the Court went on adjourn- 
ing the, application many times till 15th July, 1933, when the Court dismissed 
the petition, without dealing with it on its merits, on the ground that the 
suit itself was ready for trial and that since defendant had already incurred 
the costs, no useful purpose could be served by directing plaintiff to furnish 
security at that stage, 





1. (1889) I.L.R. 16 Cal. 364. 2. (1884) LL.R. 6 All. 395. 
3. (1874-5) L.R. 2 LA. 113 (P.C.). 
*‘C. R. P, No. 1003 of 1933: _ 3rd October, 1934. 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 39 


"Held, that the lower Court was irregular inthe exercise of ifs jurisdic- 
tion as instead of disposing of the application at once on its merits it adopted 
the wholly unjustifiable course of adjourning it together with the trial of the 
case thereby defeating the very object of the petition and finally dismissed 
it for something which, if true, was not the fault of the petitioner herein 
but, was entirely due to the position created by the action of the Court itself. 
Hence the High Court would interfere in- revision. 


Petition under S. 115 of Act V of -1908 and S.'107-of 
tlie Government of India Act, praying the High Court to revise 
the order of the Court of the District Munsif of Tinnevelly, 
dated 15th July, 1923 and made in I. A. No. 1267 of 1932 in 
O. S. No. 517 of 1932. 


` A. Swaminatha Aiyar for petitioner. 
N. A. Krishna Aiyar for respondent. 
- The Court delivered the following 


JUDGMENT. —This is a revision petition against the order 
of the District Munsif of Tinnevelly on I. A. No. 1267 of 1932 
in O. S. No. 517 of 1932 refusing the order of the plaintiff in 
the suit to furnish security for costs. The plaintiff sued for 
a sum of Rs. 2,569-6-6 alleged to have been deposited by her 
husband with the defendant under the pass-book, datéd 5th 
February, 1929. It is alleged that this-sum has been gifted to 
the plaintiff by her husband. The plaintiff was given leave to 


sue in forma pauperis. The plaint appears-to have been filed on 


29th October, 1932, and issues were framed on 3rd November, 
1932, and on that very day the petitioner (defendant) put in 
an application under O. 25, R. 1 (3), Civil Procedure Code, 
for furnishing security. It was returned on 4th November, 


1932, and re-presented on 5th November, 1932. I append helow 


the B diary. with regard to this, which is important. It will 
` þe seen that the case was adjourned on several dates. and that 
on 2nd February, 1933, the Court called for the judgment in 
O. S. No. 11 of 1930 on the file of the Court of the District 
Munsif of Tuticorin and the judgment and decree in A. S. 
No. 17 of 1931 filed against that judgment. The petition was 


then adjourned to 17th February, 1933. On 17th February; 


1933, it was'adjourned to 8th March, 1933, and on that day it 
was adjourned with the suit to 7th April, 1933. On 7th April, 
‘1933, the suit was adjourned to 13th June, 1933,aiid‘on that 
day, it was adjourned to 24th June, 1933, as both sides were 
not.ready. On-24th June, 1933, it was adjourned to 15th July, 
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1933, and on that day the District Munsif passed the following 
order; 
_ “The suit itself is ready for trial, defendant has already incurred the | 
costs. No useful purpose could be served by directing plaintiff to furnish 
security for costs at this stage. Petition dismissed. No costs”. 
' ‘It will be seen that the defendant put in this petition for 
sectirity at the earliest possible opportunity and he has been 
diligent throughout in his prosecution. But the Court adopted 
an entirely wrong procedure after 8th March, 1933 in 
adjourning the petition with the suit and this went on until 
15th July, 1933, the date of the order when it proceeded to 
dismiss the petitionon the ground that the suit itself was 
ready for trial, that the defendant had already incurred the 
costs, and that no useful purpose could be served by directing 
plaintiff to furnish security at that stage. This procedure 
was really calculated to defeat the whole object of the petition 
and the reason which the District Munsif gave for dismissing 
it, if correct, is due to situation which was entirely of the 
Court’s making. In Ram Coomar Coondoo v. Chunder Canto 
Mookerjee1, their Lordships of the Privy Council observed: 
“It is ordinary practice, if the plaintiff is suing for another, to require 
security for costs, and to stay the proceedings until it is given.” 

Although the District Munsif had sufficient material from 
which he could have formed a judgment as to the merits of 
the petition, he did not in fact dispose of the petition on merits 
at all. He dismissed it, as I observed above, on account of 
the alleged situation which, if correct, was entirely the Court’s 
own making. There is no absolute rule that a pauper plaintiff 
cannot be asked to furnish security under O. 25, R. 1 (3). In 
Seshayyangar v. Jainulavadin® (a decision of the Bench) it 
was laid down. 

“ If it were shown that the paupers were mere creatures in the hands of 
persons well able to find security, the order would not be improper ”, 

See also Srinivasa Sastrial v. Subramania Aiyars, B. 
F. Saldanha v. Henry Hari4 and Subbiah Thevar v. 
Balasubramania Pandia Thalavars. It is necessary therefore, 
in considering whether this petition should have been 
allowed, to look at the circumstances under which the suit 
was filed. The defendant in the present suit had brought 
a suit against the plaintiff's husband to recover a sum 

1. (1876) L. R. 4 I. A. 23 LIL, R. 2 Cal. 233 at 259(P.C). 
~’ 2. (1880) I.L.R. 3 Mad. 66 at 67. 3. (1907) 17 M.L.J. 583.. 
._ 4, (1920) LL.R. 43 Mad. 902. s 5. (1931) M.W.N. 1157 at 1160, 
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of Rs. 1,575 odd. The defendant’s husband in that case said 
that he had on the very day of the alleged deposit in the 
present case, namely, 5th February, 1929, paid a sum of 
Rs. 1,000 to the defendant out of a sum which he had realised 
in the execution of two decrees. He also produced a receipt 
for this sum. It was found that the receipt was not genuine 
and the fund out of which the alleged payment was made non- 
existent. This finding was confirmed on appeal. Admittedly, 
the suit sum said to have been deposited that day from the 
same fund has been made over as a gift by the plaintiff’s hus- 
band to the plaintiff and the allegation in the petition praying 
for security is that she is a mere puppet in-the hands of her 
husband and. that as the husband does not wish to pay the 
Government stamp duty nor to be mulcted with costs in case he 
fails he has put forward the plaintiff to sue in forma pauperis. 
These facts are fully set out in the petition.asking for security. 
The plaintiff in her counter admitted that.she had no property 
of any kind and that she had no means of furnishing security. 
As regards the specific facts set out in the petition about O. S. 
No. 11 of 1930 and A. S. No. 17 of 1931, the plaintiff simply 
says that the facts contained in paragraphs 5 to 8 are not true; 
she does not specifically challenge any particular fact therein 
stated. In my opinion, these circumstances are sufficient to 
show that she is bringing this suit for her husband ane not 
bona fide on her own behalf. 

The only question that then remains is whether this Court 
can interfere with the order as having been passed ‘without 
jurisdiction or in irregular exercise of its jurisdiction. There 
“is no doubt that, generally, an order requiring security under 
this section is entirely a matter of discretion with which the 
High Court would not interfere. But the present case is very 
peculiar because the learned District Munsif, instead of dispos- 
ing of the application at once on its merits, adopted the wholly 
unjustifiable course of adjourning it together with the case, 
thereby defeating the very object of the petition and finally 
dealt with it not on its merits but, as I said before, dismissed 
it for something which, if true, is not the fault of the petitioner 
but is entirely due to the position created by the action of the 
Court itself. I consider this an irregularity in the exercise of 
his jurisdiction. It has been suggested that the petition should 
be sent back for disposal on the merits. But all the facts are 


before mé. They are matters of documentary record and 
6 ~ 
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. from the petition and the counter affidavit and from the Court 


having sent for the records in O. S. No. 11 and A. S. No. 17 it 
is clear that the lower Court itself knew of the evidence and 
therefore it will not be advisable if it be asked to pass an order 
on it and this course would cause further delay. Under 
these circumstances I will dispose of the matter myself. I think 
that the plaintiff should have been asked to furnish security 
for costs of the suit. The order of the lower Court is set 
aside and the plaintiff is hereby ordered to furnish security 
for costs in the sum of Rs. 200, to the satisfaction of the 
lower Court within one month from the date of receipt of this 
order. Otherwise her suit will stand dismissed with costs. 
The petition is allowed with costs in both Courts. 

K. C. ee Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VARADACHARIAR. 
Muthalagappa Chettiar (deceased) 


and others .. Appellants* 
v. 
Navanestheswara Gurukkal .. Respondent (second 
Plaintiff). 


Limitation Act QX of 1908), Ss. 13 (b), 23 and (Act IX of 1871), S. 24, 
illustration (2)—Easement of necessity-\Right claimed to free flow of water 
—Channel—Obstruction—Continuing wrong—Suit when barred. 


Where plaintiffs were in enjoyment of a temple’s wet lands under a 


‘muchilika executed by them to the trustees of the temple in return for 


services rendered by them to the temple, and the trustees or their successors 
obstructed the flow of water by closing a tunnel leading water for irrigation 
purposes from a channel passing through the temple lands to that of plain- 
tiffs, and the period of obstruction was fixed at about 1911 when first the 
plaintiffs complained of it to the authorities concerned as a violation of their 
easement right to the free flow of water, and the defendants contended that 
there was no easement of necessity as well as that the suit brought in 1925 
by the plaintiffs was barred by limitation, 

Held, (1) that S. 13 (b) of the Easements Act was applicable to the case 
for it was an easement necessary for enjoying the suit property as it was 
enjoyed at the time of transfer to them by the temple authorities. 

(2) That in view of the illustration appended S. 24 of the Limitation 
Act (IX) of 1871 the party injured had a continuing cause of action. 

Rajrup Koer v. Abdul Hossein, (1880) L. R. 7 I. A. 240: LL.R. 6 Cal. 394 
(P. C.); Sankara Vadivelu Pillai v. Secretary of State for India in Council, 
(1904) I. L. R. 28 Mad. 72:15 M. L. J. 32and Krishna Dayal Gir v. Bhawani 
Koer, (1917) 43 I. C. 235, followed. 








* S.A. No, 148 of 1931. ý 28th February, 1935 
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Whether the principle of continuing wrong can be applied to obstruction 
toa right of a way or not, there can be no doubt that it does apply to cases 
of interference with a water course. 

There can be no application of the doctrine of adverse possession to the 
case as the permanent state of things brought about in this case was done on 
the defendant’s own land. 


Appeal against the decree of the Court of the Subordinate- 


Judge of Negapatam, dated 21st April, 1930 in A. S. No. 63 
of 1929 (A. S. No. 344 of 1928 District Court of East Tanjore 
at Negapatam), preferred against the decree of the Court of 
the District Munsif of Tiruvarur, dated 30th October, 1928, in 
O. S. No. 164 of 1925. 


The following are the facts of the case :— 


The suit was for a mandatory injunction to direct the defend- 
ants to restore certain kannis and a tunnel at a place marked E in 
the plaint plan and for a permanent injunction restraining defend- 
ants from interfering with plaintiff’s irrigating his lands through 
the said kannis and tunnel, together with Rs. 405 for damages for 
past 3 years and costs of the suit. The plaint alleged that 
the plaintiffs were the hereditary persons entitled to perform 
‘Rudrajapam’ in the plaint temple, that first defendant was the 
trustee and the second defendant the manager of the said temple 
under first defendant, that certain lands were let to the ancestors 
of second plaintiff in 1892 under Ex. E as maniyam and had been 
in their exclusive enjoyment for a long time, that plaintiff had a 
right of irrigation and drainage as an easement through the 
kannis and the tunnel, that defendants 1 and 2 with a malicious 

‘view of putting the plaintiffs to loss and trouble, about 1911 
removed the tunnel and obstructed the channel, that plaintiffs 
could not irrigate their lands as there was no other source of 
irrigation and that therefore it was necessary a mandatory injunc- 
tion should be imposed on defendants to restore the obliterated 
kannis and tunnel to their original position. The suit was brought 
in 1925. The defendants contended that there was no such kanni 
irrigating the land of the plaintiffs and that the tunnel mentioned 
above never existed. The concurrent findings of the lower Courts 
were (1) that the plaintiffs were entitled to the suit land and (2) 
that the plaintiff’s land had no other source of irrigation than the 
channels obliterated by the defendants. 


Another question raised in the case was that on the admission 
that there was obliteration and presumption of the exercise of the 
easement from 1911 the right to the easement even by way of 
necessity was barred. 

K. Balasubramania Aiyar for Watrap S. Subramanigq 
Aiyar for appellants, 
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K. Chandrasekhara Aiyar for C. A. Seshagiri Sastri for 
respondent. zi 

The Court delivered the following 

JupGmMent.—Though the distinction between “ easements 
of necessity” and “quasi easements” is not very clearly 
adverted to in the plaint, the facts found by the Courts below 
clearly warrant the application of the principle of S. 13 of the 
Easements Act. 

It has next been argued that the suit is barred by limita- 
tion under Art. 120 (of the Limitation Act) or even Art. 144 
calculating the period of six years or twelve years from 1911 ` 
when according to the plaintiff there was some obstruction to 
the water course. In support of this contention, reference was 
made to some observations in Zamindar of Kurupam v. Zamin- 
dar of Merangit and Muthu Goundan v. Anantha Goundane, 
In both these cases the suit was held to be in time whether 
Art. 120 or Art. 144, applied and it was not therefore necessary 
for the learned Judges to consider whether the case would be 
governed by S. 23 of the Limitation Act or not. On the other 
hand, it was held so long ago as in Rajrup Koer v. Abdul 
Hossein8 in view of the illustration appended to S. 24 of the 
Limitation Act of 1871, that in respect of interference with a 
water course, the party injured has a continuing cause of 
action. The satme principle has been followed in more recent 
cases though in differing circumstances in C. F. Sankara 
Vadivelu Pillai v. Secretary of State for India in Council4 and 
Krishna Dayal Gir v. Bhawani Koer’. Whether the principle 
of continuing wrong can be applied to obstruction to a right 
of way or not, there can be no doubt that it does apply to 
cases of interference with a water course. I may add that in 
Nazimulla v. Wazidullas the principle has been applied even to 
a right of way. The cases in Ashutosh Sadukhan v. The 
Corporation of Calcuttat and Lal Singh v. Hira Singhs are 
‘not really analogous. There was really no scope in those 
cases for the application of the principle of S. 23 of the 
Limitation Act. The same observation applies to the case in 
Kanakasabai v. Mutius. 

1. (1882) LL.R. 5 Mad. 253. 2, (1915) 31 I.C. 528. 
3. (1880) L.R. 7 I.A. 240: I.L.R. 6 Cal. 394 (P.C.). 
4.° (1904) LL.R. 28 Mad. 72: 15 M.L.J. 32. 
5. (1917) 43 I.C. 235. 6. (1915) 29 I.C. 385. 


7. (1916) 49 I.C. 93. : 8. (1920) 60 I.C. 20, 
9, (1890) I.L.R. 13 Mad. 445. 
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It has no doubt been sometimes stated generally that 
whenever a permanent state of things has been brought about, 
there is no scope for the application of S. 23 of the Limitation 
Act. But on the facts of this case it is not clear what is the 
permanent state of things that has been brought about. The 
defendant by the version that he put forward denying the 
existence of the channel precluded himself from leading any 
evidence showing that he has brought about any permanent 
state of things interfering with the plaintiff’s rights. But 
even otherwise, I fail to see the applicability of the theory of 
a permanent state of things being brought about when it is 
brought about on the defendants’ own land, so that there is no 
scope for the applicability of the doctrine of title by adverse 
possession. In whatever manner the interference is effected, 
it is an interference with a flow of water which but for such 
interference would continue to flow from time to time. I have 
not been referred to any case where the applicability of S. 23 
to such a state of things has been negatived. The decision of 
the Court below is right. The second appeal fails and is 
dismissed with costs. 

B. V. V. a Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


B. Nemichand Sowcar .. Petitioner* (first Defendant) 
v. . 
N. Namberumal Chetty .. Respondent (Plaintiff). 


Court Fees Act (VII of 1870 as amended in Madras)—S.7 (IV-A) and 
(ix)—Mortgage—Suit for redemption—Decree passed subject to payment of 
certain sum of money—Appeal—Agreement between parties as to amount to 
be paid—Subsequent decree obtained by consent of some parties in breach of 
arrangement—Suit to set aside consent decree and for redemption—Court- 
fee payable, 

The second defendant originally granted a mortgage for Rs. 4,000, in 


favour of the first defendant over two items of his properties. Thereafter ' 
the former filed against the latter a suit in the High Court contending that’ 


the mortgage was not fully supported by consideration. Subsequently a 
decree was passed in that suit granting redemption on payment of Rs. 1,375 
and interest thereon. During the pendency of the appeal that had been filed 
from that decree the second defendant mortgaged certain properties includ- 
ing the two items already mortgaged in favour of the plaintiff and later 
agreed to convey to him one of the two items for a certain price. Ona later 
date a tripartite agreement was entered into between the plaintiff and the 
first and second defendants by which the amount due under the original 


~ 





* C. R. P’ No. 103 of 1935, 28th February, 1935. 
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mortgage was fixed at Rs. 1,850. The plaintiff alleged that shortly after 
the defendants acted contrary to the arrangement and allowed by con- 
sent a decree to be passed for Rs. 4,000 in the appeal that had been filed 
against the redemption decree. The plaintiff sued to have it declared that 
the consent decree was not binding upon him and to have the property 
delivered to him on payment of Rs. 1,850. 

Held, that the suit was not once again for redemption but was in sub- 
stance to get rid of the consent decree, and Court-fee was payable under 5,7 
(IV-A) of the Court Fees Act, as amended in Madras, on Rs: 2,150, that being 
the difference between the agreed amount of Rs. 1,850 and the sum of 
Rs. 4,000, for which the consent decree had been passed. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the City Civil Judge, 


‘Madras, dated 7th December, 1934 and made in.O. S. No. 835 


of 1933. 


K. Narasimha Aiyar and T. M. Venugopala Mudaliar for 
petitioner. 


G. Ramakrishna Aiyar for respondent. 
The Court delivered the following 


JupcMENtT.—The question raised is whether the view of 
the learned City Civil Judge that the proper Court-fee has 
been paid on the plaint, is right. It is assumed by the judge, 
and is conceded here, that if the valuation for the purpose of 
court-fee is determined, the same valuation has to be adopted 
for the purpose of jurisdiction. The material facts may be 
briefly stated. On the 28th June, 1928 the second defendant 
granted a mortgage for Rs. 4,000, in favour of the first, over 
two items of his properties. Thereafter, the former filed 
against the latter C. S. No. 488 of 1928 on the file of the High 
Court, contending that the mortgage was not fully supported 
by consideration. In September, 1932 a decree was passed ‘in 
that suit, granting redemption on payment of Rs. 1,375 and 
interest thereupon. During the pendency of the appeal that 
had been filed from that decree (O. S. A. No. 93 of 1932), the 


` second defendant in February, 1933 mortgaged certain pro- 


perties including the two items already referred to, in favour 
of the plaintiff for Rs. 12,500, and subsequently in June, 1933 
agreed to convey to him one of the two items aforesaid for 
Rs. 12,000. The plaintiff then goes on to allege, that in July, 
1933 there was a tripartite agreement between himself and the 
first and second defendants, by which the amount due under 
the mortgage of 1928 was fixed at Rs. 1,850, the sum allowed 
by the redemption decree, as already stated, being Rs. 1,375. 
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Two days later, contrary to this arrangement, the plaintiff 
complains that the first and second defendants allowed by con- 
sent a decree to be passed for Rs. 4,000, in O.S.A. No. 93 of 
1932. The plaintiff has brought the present suit praying (i) 
that it may be declared that the consent decree is not binding 
upon him and (ti) that the property may be directed to be 
delivered to him on payment of Rs. 1,850. 

For the defence Mr. Narasimha Aiyar contends that S. 7 
(ix) of the Court Fees Act applies, as the suit is in effect one 
to redeem the property; under that clause, the valuation of 
suits for redemption is according to the principal money 
expressed to be secured by the instrument of mortgage. The 
plaintiff has paid court-fee in respect of Rs. 2,150, (Rs. 4,000, 
mintis Rs. 1,850) ; the defendants’ contention is that court-fee 
should be paid on the full amount of Rs. 4,000. That conten- 
tion cannot, in my opinion, prevail. A redemption decree 
had already.been passed and it would be unreasonable there- 
fore to hold that the plaintiff was bound to institute a second 
redemption suit. The object of the action is to get rid of the 
consent decree and the provision that is directly applicable in 
S.7 (w-A) of the Court Fees Act, which (the unnecessary 
portions being omitted) reads thus: 

“Ina suit for cancellation of a decree for money according to the value 
of the subject-matter of the suit and such value shall be deemed to be, if the 
whole decree is sought to be cancelled, the amount for which the decree was 


passed; if a part of the decree is sought to be cancelled, such part of the 
amount”, 


In the present case, the decree sought to be cancelled is in 
respect of the excess over the agreed amount of Rs. 1,850, and 
that excess is Rs. 2,150. The relief as to possession is conse- 
quential upon the declaration. J must therefore hold that the 
proper court-fee has been paid. 


That the contention raised for the defence is untenable, 


becomes evident if the position is slightly altered. Supposing ` 


the present suit had been filed by the second defendant himself, 
impeaching the decree as having been obtained by the first 
defendant’s fraud, can it be contended that it should be treated 
as a second redemption suit? Clearly not. The fact that the 
suit has been brought not by the original mortgagor but by his 
transferee, can make no difference. 

The Lower Court’s view is ‘therefore right and the Civil 
Revision Petition is dismissed with costs. 
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_ It is scarcely necessary to add that the only question deci- 
ded by me is that relating to court-fee and jurisdiction, no 
other question having been raised before me; further, nothing 
that I have said can have any possible bearing upon the 
application which, I understand, is likely to be made for the 
transfer of the suit to the Original Side of the High Court to 
be heard along with some connected action there pending. 

B. V. V. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice RAMESAM AND MR: Justice 
VENKATASUBBA RAO. i , 

S. P. Sundaram Pillai and others .. Appellants* (Plaintiff 

and nil in all the 


appeals) 
v. A: : 
Karuppayee Ammal and others .. Respondents (Defend- 
ants). 


Madras Estates: Land Act (IX of 1908), Ss. 24 and 30—Landlord’s water 
used to raise wet crops on dry lands—Water flowing from recognised Govern- 
ment channel through landlord’s source of irrigation—Claim of wet rate— 
Enhancement of rent—Claim whether sustainable—Requisiies for such claim 
being sustained— Improvement’ .meaning of—Rent, definition of. 


Under the Madras Estates “Land Act no enhancement of rent can be 
claimed by the landlord except: under the special provisions enacted in that 
respect and one of them, that is, that if the landholder wishes to enhance the 
rent, he must do so by filing a suit before the Collector under Ss. 24 and 30. 

Where the question raised was whether the ryots having since the advent 
of a recognised Government source of irrigation raised wet crop on dry 
lands anda second wet crop on wet lands, vee were liable to pay additional 
rent claimed by the landholder, 

Held, that the prescribed procedure under the ‘Act not. baie been 
followed, the claims of the landholder to a wet rate amounting to an ehhance- 
ment were unsustainable: 

The landlord’s right to rent must be determined solely with reference to 
the sections of the Estates Land Act. There is no provision in the Act that a 
charge or cess is payable for the use of the landlords water as such. Ifa 
landlord desires to enhance the rent, he must bring himself within the terms 
of S. 30, and it is noticeable that the bare fact that the landlord’s water has 
been used, is not mentioned there among the grounds justifying the 
enhancement. ` 7 : 


The word ‘improvement’ is defined by the Act aiid it means any work 
which materially adds to the value of the holding which if not executed on 
the holding, is either executed directly for its benefit or after execution 
an te ne 


* S, A. Nos. 1379 to 1390 of 1929, - 29th March, 1935. 
1319 of 1931 and ee ee y a Ct 
292 and 293 of 1933. 


ixix] ¢HE MADRAS LAW JOURNAL REPORTS. 49 


is made directly beneficial to it includes the constructing and maintain- 
ing of tanks, water channels or other similar works which shows, that 
the prerequisite for the demand of .a. higher. rent is not the use of 


the landlord’s water merely but such water as has been taken or supplied | 


from a tank or channel or other work constructed or effectively maintained 
by him. Thus when the landlord claims enhanced rent when his water has 
been used, he can make good his claim only by showing a direct connection 
between the water used and the improvement he has effected. 

Venkatachalam Chetty v. Aiyamperumal Tevan, (1919) I. L. R. 42 Mad. 
702: 37 M. L. J. 248; Thayammal v. Muttia, (1887) I. L. R. 10 Mad. 282; 
Sathappa Pillai v. Raman Chetti, (1892) I. L. R. 17 Mad. 1 and Venkata Rao 
v. Vaithilinga Udayan, (1901) 12 M.L.J. 22, distinguished. 

Narasimha Naidu v. Ramasami, (1890) I. L. R. 14 Mad. 44 and A parau 
v. Narasanna, (1891) I. L. R. 15 Mad. 47, applied. — 

‘Rent’ under the Act includes ‘whatever is payable on account of use and 
enjoyment of water supplied or taken for cultivation of land’. -The water 
under the definition must be ‘supplied’ or ‘taken’ and from that it follows, 
thatitis not sufficient to show that some water which the landlord could not 
prevent from overflowing or the tenant had no option of refusing, was used 
by the ryot. 

Appeals against the Decrees of the District Court of 
Madura in Appeal Suits Nos. 120 to 131 of 1928, 237 of 1929 
and 113 and 112 of 1931 respectively, preferred against the 
Decrees of the Court of the Sub-Collector of Dindigul Division 


in Original Suits Nos. 190 to 198 of 1927 and 240 to.242 of 


1927 and the Decrees of the Court of the Deputy Collector of. . 


Melur Division in Summary Suits Nos. 437 of 1928 and 1078 
and 1077 of 1930 respectively. 


K. Venguswami Aiyar for appellant in S.A. Nos. 1319 of 
1931 and 292 and 293 of 1933. 


R. Gopalaswami Aiyangar for appellants in S.A. No. 1379 


to 1390 of 1929 and for respondents in S.A. Nos. 292 and 293- 


of 1933. 


1931. 
T. L. Venkatarama Aiyar and G. Jagadisa Aiyar for res- 
pondents in S.A. Nos. 1379 to 1384 and 1386 to 1389 of 1929. 


The Court delivered the following 
JupeMenTs. Ramesam, J.—For reasons which will appear 


lower down it will be convenient to take up the latest of these- 


Second Appeals Nos., viz., 292 and 293 of 1933. These Second 
Appeals arise out of two suits filed under S. 144 of Act I of 
1908.. The plaintiff is the same ryot and the defendant i is the 
same landlord in both cases. In Summary Suit No. 1077 of 
1930 (S. A. No. 293 of 1933) he holds under patta No. 47 and 


in the other suit No. 1078 of 1930 (S.A. No. 292 of 1933) he 
7 


M. Patanjali Sastri for respondent in S.A. No. 1319 of 
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holds under patta No. 27. The suits are filed on the ground 
that the defendant levied an extra charge for water supplied 
to the suit holdings in addition to the dry rate to which the 
lands were admittedly liable. The lands were formerly dry 
lands. After the Periyar project came, they had the benefit 
of the Periyar water and the lands were converted into wet 
lands and on account of this the defendant charged a higher 
rate. The question in these Second Appeals is whether this 
higher rate is leviable. In paragraph 3 of the plaint the 
following allegation is made by the plaintiff. “The said 
lands are entirely Periyar-fed and are cultivated only with that 
water. The land-holder has not contributed either towards 
their irrigation facilities or towards their improvement and 
for such user of the Periyar water, the Government levies and 
collects water rate from the plaintiff.” This paragraph in the 
plaint is replied to in paragraph 5 of the written statement. 
« The allegation that the lands are entirely Periyar-fed and are 
cultivated only with that water is false. The defendant has 
given water facility for raising the second crop and it was only 
with this defendant’s water that the second crop has been 
raised.” What exactly the water facility given by the defendant 
is has not been described in this paragraph. The plaintiff also 
claims, besides the refund of the amount wrongfully levied for 
water charge, Rs. 100 as penalty for the illegal exaction by 
the defendant. The survey numbers with which we are 
concerned are (1) 25, 60 and 61 in S. A. No. 292 and 60 and 
63 in S. A. No. 293. These (other than S. No. 69) are dry 
lands converted into wet for which the landholder claims a 
larger rent even for the first crop which is described as tirvai 
jasti. In this appeal we are concerned only with S. Nos. 25, 
60 and 61, in respect of which both the Courts allowed tirvai 
jasti. We are not concerned with: S. No. 63 as tirvai 
jasti in respect of it has been disallowed by both the Courts. 
I may mention also that fasli fasti was claimed in respect of 
S. No. 69; but both the Courts having disallowed it, we are 
not concerned with it in this appeal. Though S. No. 60 
appears in both, the sub-divisions are different in each case. 
S. No. 60/2 is concerned in patta No. 27 and S. No. 60/3 
is concerned in patta No. 47 it is unnecessary to refer to 
this fact any more. I mention it to avoid confusion. What 
exactly the additional facility the defendant has given’ was 
disclosed in the evidence. There isa tank called the Alathur 
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tank named after the village. This tank is admittedly the 
irrigation source for certain lands in the village which were 
always wet lands and which did not include the suit lands. 
On the west of this tank the Periyar channel runs from north- 
west to south-east and at one spot it passes very close by the 
bund of the tank. Apparently the tank whenever it fills up 
beyond the F. T. L., the water overflows and this surplus 
flow gets into a water-way described as marugal by P.W. 2. I, 
avoided the word “channel” because P.W. 2 says “It is not 
exactly achannel. Itis only a marugal. This marugal water 
goes to Mulloorani kanmoi.” This water runs parallel to the 
Periyar Channel upto some distance and at one place the 
Periyar water gets into it through sluice No. 18-A, though 
P.W. 2, seems to have committed some confusion in stating 


this because he says “this marugal water falls into Periyar at , 


Sluice No. 18-A”. It is water from the Periyar that falls 
into the marugal. D.W. 2 says “S. Nos. 60, 61 and 25 are fed 
by a channel which comes from the Alathur tank and supple- 
mented by Periyar water fifth branch channel through Sluice 
No. 18 marked in Ex. 1.” Obviously, it is the latter descrip- 
tion that is correct as is evident from .the judgments of the 
Courts below. The evidence does not exactly show who the 
owner of this marugal is i.e., to whom it can be said to belong: 
Undoubtedly the Mulloorani tank belongs to the defendant- 
landlord and the water from the marugal ultimately falls in 
the Mullooranitank. That tank is the irrigation source for 
several lands below it. But S. Nos. 25, 60 and 61 do not get 
water from this tank. They get water from the marugal on 
its way to the tank. Dealing with these facts the Deputy 


Collector refers to the plaintiff’s witnesses and then to D. Ws; 


2 and 3 and says: f A g 


“D, W. 2 (the Revenue Inspector) D.W. 3. (The village Munsif) also 
say that Alathur tank surplus water mixed with the Periyar channel water 
and irrigated these S. Nos. 25, 60 and 61. So it is ‘clear some water from the 
Alathur tank has irrigated these fields in question.” 

He then refers to the plaintiff’s contention in reply to this 
viz., that in the mixed water, t.e., Alathur surplus plus Periyar 
water, the Alathur surplus is negligible and the defendant is not 
entitled to call the surplus water of the tank as his. water. 
After it overflows beyond the F. T. L. it cannot be described 
as his water. In dealing with this contention of the pingi 
the Deputy Collector observes: < 
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“ The contention that the water after it surpluses is not the defendant’s 
water is not tenable; this surplus water does not go to any Government tank 
or to any other stranger’s tank but goes only to the defendant’s tank and I 
consider itis still his and any one who uses that water is bound to pay the 
defendant for its use.” 

Accordingly he found that the levy of the first crop charge 
on these three survey numbers was justified but he found that 
the charge on some other survey numbers was not justified and 
gave a decree only for the latter portion and with reference to 
the illegal levy on that portion he decreed also a penalty of 
Rs. 5. .There was an appeal to the District Judge by the 
plaintiff in both the suits. The learned District Judge observed: 


“Tt is not quite clear from the evidence whether this surplus channel 
receives any supply at all from the Alathur tank except at times of flood.” 


He also added “It seems to me highly probable that the 
point at which the channel takes off from the tank is at or 
about the full tank level.” Finally he said “in all probability 
the tank would not overflow into the channel except for a short 
period during the rains.” I accept the last statement as a 
finding that except during the north-east monsoon when there 
may be floods for a short time there is no surplus water flow- 
ing into the channel. He then proceeded to observe that the 
time of raising the second crop is not the time when surplus 
water flows. He therefore thought that the imposition of any 
extra charge for the second crop was illegal. Strictly there 
was no need for discussing the second crop charge before him 
because all such second crop charges were disallowed by the 
Deputy Collector and there was no appeal by the defendant. 
But as the plaintiff in his appeal was claiming a higher penalty 
it may be said that there was necessity for the discussion. So, 
having agreed with the Deputy Collector that the fasli jasti 
was illegal, he proceeded to discuss the tirvai jasti. In para- 
graph 5 he begins the discussion by saying. ‘The position 
regarding tirvat jastt is somewhat different.” Then he 
observes that there is no presumption that the wet crops 
raised on dry lands would be raised at the end of the 
season. He. is of course right in this. After disposing 
of the question of res judicata he observes that the 
pattas and muchilikas filed show that the appellant agreed to 
pay tirvai jasti when a wet crop was raised. But under the 
Estates Land Act a mere agreement to pay extra charge, if 
otherwise unjustified, is useless for, a contract, if otherwise 
not justified, is not binding on the tenant under the Estates 


.LXIX] THE MADRAS LAW JOURNAL REPORTS. 53 


Land Act though it would be binding on the tenant under the 
` prior Act (Rent Recovery Act, S. 11). The learned District 
Judge then observed that the evidence of the Revenue Inspec- 
tor indicates that some water from the respondent’s tank went 
into the channel from which this tirvai jasti cultivation was 
irrigated and it seems to follow that the charge for tirvai jasti 
is proper. He accordingly confirmed the decision of the 
Deputy Collector as to the tirvaijasti. Finally in dealing 
with the penalty he said “I have disallowed the entire charge 
for fasli jasti which is one of the main items in the suit.” In 
this there seems to be some misconception because the claim 


for fasli jasti was a very small amount and was disallowed by’ 


_the Deputy Collector himself. It is true that the District 
Judge’s discussion of it cannot be described as irrelevant 
because the claim for penalty was pressed. But when he said 
“T have disallowed the entire charge” it looks as if he was 
under the impression that he disallowed some more fasli jasti 
in addition to that disallowed by the Deputy Collector. This 
is not correct. He enhanced the penalty to Rs 50 in each 
suit. The tenant has filed these Second Appeals. 

In the Second Appeals we must proceed on the finding 
that what gets into the marugal is the surplus water of the 
Alathur tank and there may be stich surplus water only at 
flood times. This is the finding of the District Judge. There 
is no evidence as to the ownership of the channel and the 
water ultimately gets into the Mulloorani tank which belongs 
to the defendant. If any land is furtherconverted from dry 
into wet and it became possible to cultivate it with wet cul- 
tivation now by reason of the larger supply from the Mul- 
loorani tank, it may be that the landlord is entitled to some 
additional rate for rent because, though the water is the 
Periyar water, it becomes available to the tenants’ ‘lands, 
which were formerly dry lands only by reason of its being 
stored up in a tank which the landlord maintains and is 
bound to keep in good repair though the expenses may not 
be incurred annually. But, as I already observed, S. Nos. 25, 
60 and 61 have nothing to do with the Mulloorani tank. 
Nor is this the defendant’s claim. His claim is because some 
water is taken from the Alathur tank therefore he is entitled 
to the additional charge. The Alathur tank is of course a 
tank in good repair and a tank which the landlord is bound 
to maintain; and if he maintains the tank for the purpose 
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‘of supplying water to S. Nos. 25, 60 and 61 also in addition 
‘to the lands for which it was always recognised as the irri- 
gation source, then the landlord is justified in asking for addi- 
‘tional rent apart from any question of procedure as to the 
manner in which he should get the amount of it settled. But 
‘in these cases the defendant does not maintain the Alathur 
tank for the purpose of supplying water to S. Nos. 25, 60 and 
‘61. It is the irrigation source for some other lands but it 
happens that water escapes from it as surplus water in flood 
timé and gets into the marugal. On account of this surplusage 
it cannot be said that the landlord is maintaining this tank for 
the use of these lands. The principle on which the landlord 
can claim any extra charge for water is simply this that he 
must have either constructed some work or maintained at his 
-own expense some work for the purpose of supplying water to 
-the lands in question. Even if he incurs the expenses occa- 
‘sionally once in three or four years for maintaining the tank 
as a source of water supply for the particular lands, I think he 
-is entitled to the additional charge. Even in cases where there 
has been for a long time a tank belonging to the landlord and 
which has always been maintained from time immemorial but 
‘which ‘is the source of supply only for certain lands but not 
for the disputed lands which are dry lands and afterwards the 
‘tank ‘is also made the source of water supply for the lands in 
‘dispute and thereby the lands in dispute are converted from 
dry into wet, even in such cases though no additional expense 
is incurred by the landlord for maintaining the tank, still, as 
the undertakes a liability to maintain the tank not only for the 
sake of the old wet lands but also for the sake of the lands now 
converted from dry into wet, I think he is entitled to some 
‘addition to his rent for having undertaken such an obligation 
-for the benefit of these lands also. But none of these proposi- 
tions of mine help the defendant in these cases. In the cases 
now stated by me it can be said that he has effected some 
improvement for the benefit of these lands. In the present 
case, as I have already said, the landlord does not maintain 
the Alathur tank for the sake of the suit lands and there is no 
other work which he maintains or undertakes to maintain for 
the sake of the suit lands. That being so, I think he is entitled 
only to the dry rate and not even to the tirvai jasti. Moreover, 
ithe use. of the word “ surplus” implies that it is water which 
he cannot retain even if he wishes to. He cannot regulate the 
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water and he has no control over it. The moment it escapes 
it is not Alathur tank water and from the point of view of 
Alathur tank it is not the landlord’s water. Here I differ from 
the Deputy Collector. If it gets into some other reservoir 
which belongs to the landlord, it may then (but not till then) 
again become landlord’s water but it does not get into any 
reservoir before irrigating S. Nos. 25, 60 and 61. It only 
flows through the marugal and no claim has been made on the 
ground that the marugal is the landlord’s channel. But, apart 
from this, I doubt whether flowing water in a channel, until it 
is actually abstructed and appropriated, can be described as 
water belonging to the landlord unless perhaps evidence is 
given that the channel is maintained at the expense of the 
landlord. Now we have no evidence either as regards the 
ownership or maintenance of the marugal. The water in it 
cannot ‘be described as the Alathur tank water, it can be so 
described only if the tank is so kept under the control of 
the landlord and the water so regulated as to let out this 
portion of the water at his will, i.e., there must be sluices 
and regulators through which he can let out water when it 
is wanted and stop it when not wanted. The surplus water 
is water which he is unable to stop and cannot retain even if 
he wishes to. Such water cannot be described to be his water. 


For the respondent the decision in Venkatachalam Chetty 
v. Atyamperumal Tevan1 was relied on. It was there held 
that a charge for taking water belonging to the landlord is 
‘rent’ and it isnot enhancement of rent even if not consolidated 
with the rent proper. I agree with this proposition but in 
applying it to the present case we must be careful to remember 
the. facts of that case. In a case where the water wholly 
comes from a tank belonging to the landlord and no question 
of any Government water mixing up with it arises that case 
may apply because that is water belonging to the landlord. 
But in the present case there is no water belonging to the 
landlord in that sense. In some other sense it may be so 
described though even this is doubtful on the facts of this case. 
If it is taken directly from the Alathur tank by being regulated 
by the landlord, it may be described as landlord’s water of the 
Alathur tank. But where it surpluses and it is beyond his 
control, one may loosely talk of it as the Alathur tank water 
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and once such an expression is used it may produce the impres- 
sion that it is landlord’s water. But I have already shown that 
it is not so. Therefore that decision does not apply. There 
is of course the important fact in this case that this supply of 
water, coming as a surplus from the Alathur tank, is very 
insignificant compared to the water directly taken from the 
Periyar channel. But I did not want to emphasise this portion 
of the case in the early part of the judgment because it may be 
said that, if it is landlord’s water however small it is, the 
landlord is entitled to impose some proportionate addition 
to his rent. But if it is not landlord’s water in the strictest 
sense of the term, then no additional charge for water 
can be imposed. I therefore think that the above decision 
does not help the respondent. Another case Chinnappan 
Chetty v. The Secretary of State for India in Council 1 
relied on by Mr. Patanjali Sastri the learned Advocate 
who appeared in the connected cases is, in my opinion, 
irrelevant. That relates to river water and the question was 
there discussed with reference to the ownership of the water 
under the Irrigation Cess Act where different corisiderations 
arise. I do not propose to discuss it at great length. Some 
cases under the Rent Recovery Act have been referred to, 
such as Thayammal v. Muttia2? which was approved in Venkata- 
chalam Chetty v. Aiyamperumal Tevan’. In so far as there 
is a contract, the basis of the Rent Recovery Act is different 
from the basis of the Estates Land Act. But if the case 
arises apart from any contract, I have no quarrel with both 
the cases provided there is water which can be described as 
water belonging to the landlord in the strictest sense of the 
term. I do not think therefore the case in Thayammal v. 
Muttia? helps the respondent. The Full Bench decision in 
Doraiswami Gurukkal v. Subramania Gurukkal4 does not help 
the respondent for in that case the landlord does not seek 
any enhancement of rent at all. He simply pays water rate 


direct to the Government and then seeks to collect it from 
the tenants. The atfempt of the landlord there is not to impose 


an additional charge but to avoid loss by reason of the 
Government water supply. That case must be confined to 


1. (1918) LL.R. 42 Mad. 239: 36 M.L.J. 124 (F.B.). 
2. (1887) ILL.R. 10 Mad. 282. 
3. (1919) LL.R. 42 Mad. 702: 37 M.L.J. 248. 
4. (1927) LL.R. 51 Mad, 266: 54 M.L.J. 361 (F.B.). 
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facts of that kind. Whether any additional categories can be 
conceived it is unnecessary to discuss.’ The case in Parama- 
sawmi v. Pusala Thevani is also a case under the Rent 
Recovery Act; 


So far, I have discussed the case from the point of 
view of substantive law but there is a question of procedure 
also in the case. Even in a case where the landlord is entitled 
to an addition to his rent on account of the fact that the new 
water supply, even though it be from a Government source, 
has become available to the tenant by reason of the landlord’s 
constructing a new work or repairing an old work or giving 
the benefit of an old existing work to a land which had not 
the benefit of it before, it is- still an enhancement of rent 
if the change is permanent and the landlord had to obtain 
the sanction of the Collector for such enhancement. It is 
true that where the topographical situation has not become 
permanently changed, i.e., where the landlord has not con- 
structed any work for the sake of the lands in question or 
where an existing water source such ‘as a tank has not be- 
come attached to the land as a source of irrigation but 
only in a particular year the tenant asks the landlord for 
water from histank and the landlord supplies, the principle 
of Venkatachalam Chetty v. Aiyamperumal Tevan2 will apply 
and the addition which the landlord is entitled to claim is not 
an addition to, the rent, for,'in such a case the landlord is 
not bound to supply water from his tank. The tenant is not 
entitled to ask for the water. The tank and the land have not 
become mutually connected with each other. In such a case 
the landlord is entitled to give or refuse the water. at his 
will and any payment which he stipulates for when he does 
supply water cannot be described as rent and he can make his 
own stipulation. This is the view of Phillips and Kumara- 
swami Sastri, JJ. in Venkatachalam Chetty v. Aiyamperumal 
Tevani and I agree with it. But where the change is perma- 
nent and where there is no option for the. landlord to give or 
refuse and the tenant has got a right to ask for the water, 
in such a case where the construction and maintenance of the 
work is done by the landlord, he is undoubtedly entitled to 


1. (1919) 20 M.L.J. 142. 
2. (1919) LL.R. 42 Mad. 702: 37 M.L.J. 248, 
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ask for additional payment but it must be regarded as part of 
the rent until.another permanent change comes over the situa- 
tion. The: theory, of the Estates Land Act is that in such 
cases the Collector is the proper person to estimate the amount 
of additional rent to which the landlord is entitled. It cannot 
be arbitrary. It cannot be any figure which he chooses to 
fix. It must be something commensurate with the benefit 
which the tenant receives by reason of the landlord’s contri- 
bution to the welfare of the tenant and it must be determined 
with reference to fixed principles and ascertained accordingly. 
In the present case I have come to the conclusion that the 
landlord is not even entitled to any addition because he has 
neither constructed any work nor does he even maintain any 
work for the benefit of the suit lands. 


.I am therefore of opinion that these appeals by the tenant 
should be allowed even in respect of the tirvat jasti. The 
Second Appeals are allowed with costs (Rs. 25) Advocates’ 
fee ineach case except as to the penalty of Rs. 50 claimed. 


Then there ate the memoranda of objections of the land- 
lord. These relate only to the penalty. The Deputy Collector 
imposed a penalty of Rs. 5. There ‘was no appeal against that 
to: the District Judge. The ‘District Judge enhanced, the 
penalty to Rs. 50. ‘The landlord now appeals in respect of the 
whole penalty by way of memorandum of objections. But he 
is not entitled to appeal in respect of the Rs. 5 because he 
filed no memorandum of objections in the lower Appellate 
Court and can only object to the other Rs. 45. I am of opinion 
that this i is not a case of illegal cess being imposed but a case 
where the landlord seeks to levy additional rent by reason of 
the supply of the Periyar water through his tank. The ques- 
tion ‘is. somewhat difficult and I think that the claim of the 
landlord was made bona fide even if we ultimately decide 
against him. Anyhow it cannot be regarded as an ilegal 
exäction. : . 


R I would modify the order of the District Judge as regards 
ihe penalty and restore that of the Deputy Collector. The 
memoranda of objections are therefore- allowed to the extent 
of Rs. 45. 


Both parties will bear their costs in the memoranda of 
objections. ; 
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Now I will take S.A. No. 1319 of 1931. This Second 
Appeal arises out of a suit under S. 112 of the Estates Land 
‘Act to raise an attachment in respect of the suit land taken 
‘out by.the landlord. In the appeal we are concerned only 
with S. Nos. 12, 14, 15, 20, 23 and 25 and the question raised 
‘in respect of them is one of theervai jasthi. No question of 
fasli jasthi arises, in respect of-7 as claimed as additional 
charge for second crop cultivation on some Extent of wet 
land in S. No. 10 as no second crop has been raised. The 
patta tendered by the landlord is questioned as improper on 
the ground that it includes a claim for second crop on wet 
‘lands -and a claim for water rate on ‘dry lands converted into 
wet. The facts are that there is-a kanmoi belonging to~the 
landlord. It is really two kanmois which have become connec- 
ted with each other and become one. Itis even doubtful if the 
character of the kanmoi.as kanmoi is kept up. Thé allegation 
in respect of this in the plaint is “Periyar channels directly 
irrigate the plaintiffs’ lands though now and then Periyar water 
also entered the so-called tanks and through -even open and 
unregulated mud sluices therein irrigates those lands...... 
The tanks themselves are not in a fit condition to hold more 
than five days water. The tanks have: no other source of 
supply and they have never: been kept under repairs by the 
defendant in any way; nor is wet cultivation due. to any 
improvement effected by or at the cost. of the defendant.” 
This allegation means that, except that the Periyar water 
flows through ground. which was. at one time a kanmoi but 
which has almost ceased to be such, there is nothing that the 
landlord contributes to the bringing of. water to the tenants’ 
- and. I do not say that he should actually construct a new 
work. . If he at least maintains the tank incurring such occa- 
sional expenses as the maintenance of the tank requires though 
they may not be incurred every year, even then he may be 
entitled'to some addition to the rent.) But the allegation here 
amounts to saying that he does not.even maintain the tank. 
The tank has been allowed to fall into disrepair and by natural 


causes itis gradually losing its character asa tank though. for 
some time one may see traces of some old kanmoi there. Now 
after such an allegation in the plaint one would expect the 
landlord to say that he does something to maintain the tank if 
really he does it. Paragraph 6 of the written statement riins 
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thus: 


“ The suit lands have all along been irrigated from the two kanmois, 
situated in the village and the suit lands from time immemorial have been 
cultivated as nanja lands. The Periyar does not directly irrigate the suit 
lands. The allegations to the contrary in the plaint are incorrect,” 


There is nothing in this plea which could mean that the 


landlord is now actively keeping the tank in its character of 
tank and no denial of the allegation in the plaint that the tanks 
have practically ceased to be tanks and are incapable of hold- 
ing more than five days water. The plea is too general and it 
can only mean that the water is passing through ground which 
was at one time two kanmois. P. W.1 in his evidence says: 

“There are two kanmois west to east. There will be only a week’s 
water in these kanmois at present. It has been the case for 15 years past.’ 

There is nothing in the cross examination bearing on this 
portion of the evidence. But it must be mentioned that 
according to the evidence there is a channel directly from the 
Periyar system to the suit lands which does not go through 
the kanmois. All that is said is that some water also gets into 
the kanmois and then out of it to the suit lands. The plain- 
tiffs assert that they do not need this water which escapes 
from the kanmois. They are willing that the landlord should 
stop itif he can. If he does not stopit, itis not their fault. 
They are content with the water which directly comes to their 
lands from the Periyar channel. Under such circumstances 
the water from the kanmois cannot be thrust upon them against 
their will and additional rate charged. On this matter the 
Deputy Collector says: f 

“The fact of direct irrigation from Periyar has not been satisfactorily 

proved.” : 
He seems to disbelieve P. W. 1. But here it must be 
noticed that there is no counter evidence, and P. W. 1 says 
that, apart from the kanmois, the lands are irrigated from a 
channel called the Nallakinathu odai. The Deputy Collector 
therefore dismissed the suit. In appeal the learned District 
Judge records his finding thus: 

“Itis not disputed that the lands in question are irrigated mainly, at any 
rate, by water from the Periyar system which to some extent at least, flows 
through a tank which originally belonged to the landholder. In such circum- 
stances it is, as a matter of fact, almost impossible for the ryot to prove that 
the land is irrigated solely by Periyar water,.and the mere fact that water 


rate is payable to Government does not, in my opinion, release the ryot from 
the obligation with which he was bound prior to the advent of the Govern- 
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ment water to pay wet rates when water is taken from the village tank. This 
is of course in the absence of any contract to the contrary; but there is, in 
this case, no evidence of any stich contract.” 


The learned Judge then refers to the fact that the appel- 
lants’ predecessor did not demur to the charges such as are 
now claimed. He therefore dismissed the appeal. In my 
opinion, as already observed, if the landlord maintains the tank 
for the purpose of ensuring a substantial supply of the Periyar 
water to the tenant, he will be entitled to get an additional rent 
though the tenant pays some water rate to Government and I 
would agree with the District Judge. Of course there is no 
such general rule such as that the tenant need not make a 
double payment. The substantial questions therefore are (1) 
does the tenant get any substantial quantity of water through 
the tank and (2) is this supply ensured to him by the landlord 
by anything which the landlord does forthe supply being so 
ensured. I am afraid that both these questions should be 
answered in the negative. The District Judge’s finding seems 
to say that some portion of the water flows through the tank. 
This is indicated by the words “ to some extent at least.” How 
much he does not say. The tenant appellant now says that he 
does not want this and the landlord may stop it if he can, 
provided that the water from the main channel is not interfered 
with. I therefore hold that the landlord may, if he likes, stop 
any water coming through his kanmois. He is at perfect liberty 
to do so or he may allow it to flow but he cannot charge the 
tenant with additional water rate. In the first place looking at 
the fact that the tank can store water only for seven days 
according to the evidence, it does not appear that the supply 
through the tank is substantial. But, even if it is substantial, 
the landlord can stop it if he likes. At present he is not 
maintaining any tank for such a supply. The lie of the ground 


is such that some of the Periyar water gets into the kanmoi ` 


and flows out of them. No regulation is attempted by any 
human agency. There are no sluices to supply water when 
wanted and to stop water when not wanted. Under such cir- 
cumstances the landlord is not entitled to any additional charge. 
Of coursé if the tenant requires that water should flow also 
through this tank and if the landlord occasionally executes 
some work in the tank and puts it in proper shape for storing 
water and for supplying it whenever needed he may then be 
entitled to ask for some further additional charge but he will 
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have first to supply to the Collector under S. 30 of the Estates 
Land Act if such arrangement is permanent. No such thing 
having been done now he cannot ask for any additional rate. 
The appeal must therefore be allowed to the extent of the 
new rates imposed with costs throughout. 
I will now take S. A. Nos. 1379 to 1390 of 1929. These 


" appeals arise out of suits by the landlord for arrears of rent 


under S. 77. In paragraph 2 of the appellate judgment the 
learned Judge says: 


“In each case the question at issue is whether the landlord is entitled to 
levy any extra charge, over and above the old assessment, in respect of the 
second crop on wet lands or the raising of wet crops on dry lands by the 
aid of Periyar water brought on to the land without any contribution from 
the landholder.” 


The words I have underlined bring out the essential point 
in all these cases. The real question in these cases is, does the 
landlord make his own contribution to the work of carrying 
water from the Periyar system to the tenants’ land? ` Whether 
the contribution takes the shape of constructing a new work 
or maintaining an old tank does not matter, for, the mainten- 
ance of an old tank required some expense periodically if not 
annually. In these appeals there are two sets of lands—one 
set of dry lands which have now been converted into wet 
and another set of lands which were formerly wet lands but 
on which second crop is now raised with the help of the 
Periyar water. Now it is found that so far as the first set 
of lands are concerned (and the tenants’ case also is) that 
most of the water comes not from the plaintiff’s tank in the 
suit village of Sithalangudi but from a tank in another village 
which does not belong to the plaintiff and referred to as 
Sembakulam drainage water. This is apparently what the 
learned District Judge means by saying: 

“Itis possible that in respect of some of the lands the water may pass 


through the plaintiff’s tank but this apparently is not the case regarding the 
most of them.” 


If there is any exception to this general statement, the 
evidence has not cleared up which particular land does not 
get water from the tank in the other village but gets it only 
from the Sithalangudi tank. Now as tothe secorid set of 
lands undoubtedly water flows through the plaintiff’s tank in 
Sithalangudi; undoubtedly the landlord maintains this tank, 
but then the lands were always wet lands and the landlord 
was always bound to maintain it. It is true, now that the - 


4 
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Periyar water comes in, thé tenants have been enabled to raise 
a second crop. But, for this coming in of the Periyar water 
the ryots seem to have spent some money to construct a channel 
for leading the Periyar water into the tank. This is the finding 
of both the Courts. Thus, the landlord has not incurred any 
additional expense for the bringing in of the Periyar water 
and as, on the other hand, the tenants themselves have incurred 
expenses for that purpose, it does not appear that he is entitled 
to levy any additional charge for the second crop. Even if 
the landlord had spent some money on the tank by winding up 
it or raising its bunds for storing more water now coming in 
the shape of Periyar water, it looks as if such additional 
expense incurred by him may be set off against the additional 
expense incurred by the tenants. Any how if he proves that 
expenses incurred by him outweigh the expenses incurred by the 
tenants, he may apply under S. 30 of the Act to the Collector. 
At present it does not appear that he is entitled to any 
addition to the old wet rate now claimed. 


In these appeals another point has been -raised by the 
learned Advocate for the appellants. Mr. Gopalaswami 
Aiyangar argues that the rates have been paid for 30 years 
extending back to the period to the Estates Land Act and that 
under stich circumstances the principle of the Full Bench 
decision in Priakaruppa Mukkandan v. Raja Rajeswara 
Sethupathi1, applies. I do not desire to depart from the 
Full Bench decision. It is undoubtedly good law. Its 
effect is to lay down that the Estates Land “Act cannot 
rip up old sores and cannot unsettle rates of rent which 
had prevailed long before it and have become lawful rates of 
rent under the Rent Recovery Act on the mere ground that if 
the whole case arose for the first time under the Estates Land 
Act the rates would not have been lawful. All this is true. 
But there are neither facts nor allegations in this batch of 
casés so’as to bring any particular land or particular case 
within the scope of that ruling. It is not alleged that in 
respect of any particular land the present rates of rent pre- 
vailed for a long time. All that we have got in the whole 
case justifying the contention is a general statement in the 
Deputy Collector’s judgment “The payment for the last 30 
years of these rates of assessment will not estop them from 





1. (1918) LL.R. 42 Mad. 475: : 36 M,L.J. 320. 
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raising the question of illegal exaction etc.” 30 years prior to 
these suits take us to 1897 which is 11 years before the Estates 
Land Act was ‘passed. It is not clear that what was ‘meant 
was that all the tenants paid higher rates for all these 30 years. 
In fact there is no evidence in the record to show when the 
Periyar water became available to each of the holdings in this 
batch of cases. All that is meant was that some time in the 
course of the last 30 years, as land after land began to receive 
the benefit of Periyar water, higher rates of second crop-were 
willingly paid by the tenants. Perhaps there may be one 
case for which the 30 years is applicable and other cases 
happened in the course of the 30 years and there is nothing to 
show that the payment went on for 30 years. There is nothing 
in the evidence to show that for any particular holding the 
tenant actually paid the higher rate of rent claimed. The 
written statement seems to have been drafted anticipating all 
the possible claims of the landlord and contains no admission 
that any extra amount was ever paid. Possibly in some cases 
it was paid. Some such consciousness runs through it. But 
it is impossible to spell out for which land it was paid for how 
long it was paid and when it began. Under these circumstan- 
ces this contention must be disallowed. 


The result is these Second Appeals fail and are dismissed 
with costs. (Rs. 150 Vakils’ fee). 


Venkatasubba Rao, J.—The question raised in these cases 
is whether the ryots having since the advent of the Periyar 
water, raised wet crop on dry lands and a second wet crop on 
wet lands, they are liable to pay the additional rent claimed 
by the landholder. For the ryots, it is broadly contended that 
the water used being that obtained from an irrigation source 
belonging to the Government, they are not liable to pay the 
extra rate claimed; the zamindar replies that the moment the 
water, although from a Government source, enters his own 
land, it becomes as between himself and his ryot his own 
water, for which he is.entitled to charge water-cess, which 
becomes a part of the rent and can be treated as such under 
the Madras Estates Land Act [S. 3 (11)]. The question 
raised being common to the various second appeals, they have 
been on account of its importance, referred to a Bench for 
decision. : 
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I may mention for the sake of making the matter clear, 
that Re. 1-4-0 is the dry rate and Rs. 3 the wet rate in the 
village. The excess now claimed is, Re. 1-12-0 termed theerva 
jasthi in respect of land registered dry but cultivated wet, in 
other words, the total rate claimed for such land is the usual 
wet rate of Rs. 3; the excess claimed in respect of the second 
crop on wet lands is Rs. 1-8-0 termed fasli jasthi, that is to 
say, the total amount claimed in respect of mamool wet lands 
is Rs. 4-8-0. For the use of the Periyar water, the rates paid 
by the ryot to the Government are Rs. 5 per acre in respect of 
dry lands converted wet and Rs. 7-8-0 per acre for wet land 
(Rs. 5 for the first crop and Rs. 2-8-0 for the second crop). 
The tenants point out that as they are paying water cess for 
the Periyar water to the Government, they are not liable to 
pay over again for the same water to the zemindar. 


My learned brother has fully dealt with the evidence and 
as with his findings of fact I agree, I do not propose to cover 
the same ground again; I shall content myself with stating 
what I conceive to be the true legal principles applicable to the 
facts as found. 


_ First, under the Act no enhancement can be claimed by 
the landlord except under the special provisions enacted in 
that respect and one of them t.e., that if the landholder wished 
to enhance the rent, he must do so by filing a suit before the 
Collector (Ss. 24 and 30). The facts which determine the 
landlord’s right to enhanced rent, are of such a character 
under the Act, that the Legislature has thought it proper to 
vest the decision not in the Civil Court but in the Revenue 
Courts alone and it therefore follows that if the claim in 
question is within the meaning of the Act a claim to enhanced 
rent, that claim must be disallowed. The point to consider 
then is, Does the present claim amount to an enhancement or 
not? Additional rent is claimed on the ground that the land 
has become more productive by reason of the better irrigation 
facilities afforded by the landholder; this is precisely what is 
involved in the landholder’s claim, that he is entitled to enhance 
the rent by reason of his water being used in the raising of 
the wet crop on dry land or a second crop on wet land. That 
such a claim amounts to an enhancement, admits, in my opi- 
nion, of no question. In Doraiswamt Girukkal v. Subramania 
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Gurukkalt it was,held that where the Government recovers an 
amount by way of water-cess froma landholder and the latter 
in turn seeks to recover it from the ryot, in such a case, the 
landholder’s claim does not amount to an enhancement. The 
reason is stated to be, that the landholder is a mere collection 
agent for the Government and that the amount collected in 
truth goes to the Government and does not benefit the landlord. 
It is not for me to weigh the merits of the rival views put 
forward in that case, for, we are bound by the pronouncement 
of the majority of the judges; but the facts here are entirely 
different and the Full Bench case has no application. There is 
an observation in Battina Appanna v. Raja Yarlagadda? to the 
effect, that when new circumstances come into existence which 
require new adjustments, there can be no question of enhance- 
ment. This observation, with great respect, is obiter and, in 
my opinion, remains so, notwithstanding the fact that the 
actual decision in that case has been approved in the Full 
Bench ruling referred to above by the majority of the Judges. 
As regards Venkatachalam Chetty v. Aiyamperumal Tevans 
the expression of opinion is very brief and. the grounds for 
the decision are not set out; and I fail to see how an extra 
charge for water, when wet crops are raised on dry land, 
having regard to the implications of S. 30, does not amount 
to an enhancement. - 


It will be observed that there is a material difference 
between the present Act and the Reni Recovery Act, which it 
replaced. While both the Acts render the Collector’s sanction 
necessary for any enhancement of rent by the landholder, 
under the old Act contracts to pay enhanced rent (express or 
implied) were enforceable, whereas under the present Act 
such contracts cannot be given effect to (See Rent Recovery 
Act, S. 11 (i) and (iv) proviso and the present Act Ss. 24 and 
30). “While dealing with the cases under the Rent Recovery Act, 
this. distinction must be borne in mind; but as regards the 
point under discussion, the cases under the old. Act, such as 
Narasimha Naidu v. Ramasami4 and Apparau v. Narasannas, 
held that a claim to wet rate amounted to an enhancement, 








1. (1927) LL.R. 51 Mad. 266: 54 M.L.J. 361 (F.B.). . 

= _ 2 (1917) 33 M.L.J. 355. ` 
- w+ 43.) (1919) LL.R. 42 Mad. 702: 37 M.L.J. 248. 

-4,, (1890) LL.R. 14 Mad. 44.. © 5, (1891) LL.R. 15 Mad. 47, 
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when the water utilised was from a Government source 
(Krishna canal), and the value of these decisions remains 
unimpaired. In a recent judgment of mine (Appala Narasiah 
v..Chittavadu)1, I pointed out after fully discussing the matter, 
that a claim of this sort amounts to an enhancement and I do 
not therefore propose to consider the point at further length. 
The prescribed procedure not having been followed, I must 
hold that the present claims to enhanced rent are unsustainable. 

Secondly.—Even apart from the question of procedure, I 
am satisfied that the landholders’ claim is not well-founded. 
The landlord’s right to rent must be determined solely with 
reference to the sections of the Estates Land Act and argu- 
ments based upon the abstract’notions as to supposed ownerhsip 
of water have, in my opinion, no bearing on the point. There 
is no provision in the Act that a charge or cess is payable for 
the use of the landlord’s water as such. If a landlord desires 
to enhance the rent, he must bring himself within the terms of 
S. 30, and it is noticeable that the bare fact that the landlord’s 
water has been used, is not mentioned there among the grounds 
justifying the enhancement. Grant that the landlord’s water 
has been used; but that does not of itself furnish a ground for 
claiming higher rent, for, what under the section he is bound 
to show if, that the productive powers of the land have been 
increased by an “improvement” effected by him or at his 
expense. It will be seen that the word “ improvement” is 
defined by the Act and it means, any work which materially 


adds to the value of the holding and which “if not executed: 


on the holding, is either executed directly for its benefit or 
after execution is made directly beneficial to it ” and includes 
(the words that follow are important) (1) “ thé construction 
of tanks, wells, water channels and other works for the storage, 
supply or distribution of water for agricultural purposes” and 
(2) “the renewal or reconstruction of any of the foregoing 
works or alterations ‘therein or additions thereto”. What then 
is the effect of S. 30 read with S. 3 (iv)? The landlord must 
show that the productive power of the land has increased by 
some positive improvement effected by his agency or at his 
expense and the Act gives no countenance to the argument 
that the landlord can-claim. enhanced rent merely and solely on 
the ground that his water has been used. And as already 





1, A.LR. 1934 Mad. 454. 
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observed, the word “improvement” is defined as including the 
constructing and maintaining of tanks, water channels. 

; or other similar works which shows, that the 
periei for the demand of higher rent is not use of the 
landlord’s water merely but such water as has been taken or 
supplied from a tank or channel or other work constructed or 
effectively maintained by him. Nothing, again, is an improve- 
ment unless it materially adds to the value of the holding 
[S. 4 (xi)], and the Act lays down as to what matters the 
Collector shall have regard in assessing the benefit which a 
landlord may claim to have conferred upon his ryot, one such 
matter being “the increase in the productive powers of the land 
caused or likely to be caused by the improvement.” (S. 32.) 
The provisions of the Act thus make it clear that when 
the landholder claims enhanced rent when his water has been 
used, he can make good his claim only by showing a direct 
connection between the water so used and the improvement 
he has effected. For the landlord, some cases decided under 
the old Act (Rent Recovery Act) have been cited such as 
Thayammal v. Mutiial, Sattappa Pillai v. Raman Chetti? and 
Venkata Rao v. Vaithilinga Udayan’ but they do not support 
his contention. In each of these casés, it is clearly mentioned 
that extra water was taken from “the landlord’s tank”— 
which implies that the tank was maintained as an irrigation 
source by the agency of the landlord; the question now raised 
is altogether different, whether by the mere flow of the water 
over the land belonging to the landholder, he can claim the 
extra rate. Sree Sanakarachari Swamiar v. Varada Pillai4, 
another case relied on by the landlord’s counsel, merely follows 
Satappa Pillai v. Raman Chetti? already cited. While therefore 
these cases apart from the fact that they were decided under 
the old Act, do not support the landlord’s claim, the Krishna 
canal cases to which I have referred Narasimha Naidu v. 
Ramaswamis and Apparau v. Narasannas, clearly negative his 
right, and what is more important, those cases indicate that 
the true test is, whether. the Zamindar has contributed to the 
cost of the improvement [See Narasimha Naidu v. Rama- 
swamiS where the words occur “Taking it that he (the 





r (1887) I.L.R. 10 Mad. 282. 2. (1892) I.L.R. 17 Mad. 1. 
_ (1901) 12 M.L.J. 22. (1903) I.L.R. 27 Mad, 332. 
5. are LL.R. 14 Mad. 44 at 46. 
6. . (1891) LL.R. 15 Mad. 47, 
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Zamindar) has been at some expense for the minor distribu- 
tion channels” and the judgment of Parker, J., in Apparau v. 
, Narasannal where the learned Judge observes “Nor is it 
found that he has contributed to the costof the improvements”.] 


Lastly, there is another principle that remains to be 
considered and that is implied in the definition of the word 
“rent”, which under the Act includes “whatever is payable on 
account of the use and enjoyment of water supplied or taken 
for cultivation of land.” The water under this definition must 
be “supplied” or “taken” and from that it follows, that it is 
not sufficient to show that some water which the landlord could 
not prevent from overflowing or the tenant had no option of 
refusing, was used by the ryot. I must also in this connection 
repel the argument that the Act so defines the word “rent” as 
to create a liability on the ryot’s part to pay for the water 
used, for, the definition, naturally enough, does not purport to 
define or create rights; all that it does is to refer to “whatever 
is payable”, leaving undetermined when and in what circum- 
stances any amount becomes payable. 

~ Applying these principles to the facts as found by my 
learned brother, the landlord’s claim to enhanced rent in the 
several cases cannot be sustained and I therefore agree with 
the orders proposed in the judgment just delivered by him. 

K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 





PRESENT :—Sir Horace Owen Compron Brastey, Kt., Chief 
Justice AND Mr. JUSTICE CORNISH. 

Messrs. Masseys (1930), Limited .. Appellants* (Plaintiffs) 
v. 

C. R. Krishnaswami Aiyar .. Respondent (Defendant). 


Contract—Hire-purchase agreement—Failure to pay monthly instalments 
of rent—Determination of tenancy—Duty to restore machinery to owner on 
demand—Defauli—Claim for arrears of rent and damages— Waiver of 
determination of tenancy—Evidence. 

The plaintiffs let out on hire certain machinery to the defendant and they 
entered into a hire-purchase agreement with an option to the defendant to 
‘purchase the. machinery. Under the agreement the defendant was to makè 
an initial payment and then to pay certain monthly instalments. The agree- 
ment also gave the defendant the right to terminate the hiring at any time by 
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delivering up the machinery to the plaintiff. It was agreed that on the 
termination of the hire all the payments by the hirer were to be forfeited to 


‘the owners and the hirer was to deliver up the machinery to them. The 


agreement further provided that “on the termination of the hire the owners. 
may notwithstanding the seizure of the said machinery or the return of the 
same either by the act of the hirer or under process of law, recover from the 
hirer all hire rents in arrears. . . and also damages for any injury to the 
said machinery and damages for breach of thé agreement and costs.” The 
defendant failed to pay certain monthly instalments and the plaintiff there- ` 


‘upon instituted a suit calling on the defendant to deliver possession of the 
‘machinery or its value, and to pay all the arrears of hire and subsequent 


damages for non-delivery of the machinery at the rate of hire agreed on 
between the parties. . 

Held, on a construction of the plaint, that the contract of hiring was 
determined at the instance of the plaintiffs, and the mere fact that rent was 
claimed, even after giving notice to terminate the hiring did not amount 
to a waiver of the determination of the hiring. 

Held further, that the plaintiffs were entitled, besides delivery of posses- 
sion of the machinery or its value, to recover arrears of rent up to the date 
of the termination of the hiring by notice, and to damages as provided for in 


the agreement for the use of the machinery up to the date of the plaint. 


Helby v. Mathews, (1895) A.C. 471, Blyth v. Dennett, (1853) 1 C.B. 177: 


-138 E.R. 1165 and Padmanabhayya v. Ranga, Ga LL.R. 34 Mad. 161:. 20 


M.L.J. 930, referred to. 


On appeal. from the Judgment of the Hon’ble Mr. Justice 
Stone, dated 10th May, 1934 and made in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
C. S. No 26 of 1934. 


P.. Rajagopalan for appellants. 
B. Somayya for respondent. 


The Court delivered the following 


Juoemenrs. The Chief Justice.—This is an appeal from 
a judgment of Stone, J. The appellant-plaintiffs Messrs. 
Masseys, Limited sued the respondent-defendant under an 
agreement, dated the 30th September, 1932 claiming in pursu- 
ance of ‘that agreement the delivery of possession of some 
machinery set out in the plaint schedule or in lieu of it the 
value of the machinery viz, Rs. 2,500, and the sum of 
Rs. 1,298-3 6. The way in which the latter sum is claimed 
appears from paragraph 11 of the plaint but in order to better 
understand what the plaintiffs’ claim is, I will set out in full 
paragraph 9 in the plaint: That paragraph 9 reads-as follows: 


“ On account of the defendant’s persistent defaults in spite of requests 
and concessions made to him the plaintiffs have by letter, dated 3rd October, 
1933 ‘called upon the defendant to pay the arrears then accrued due and in 
default determined the hire purchase agreement calling upon the detendant 
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to deliver possession of the machinery and to pay all ‘arrears of hire’ and 
subsequent damages for rion-delivery of the machinery at the same rate of 
‘hire agreed upon between the plaintiffs and the-defendant in the agreement ”. 


This paragraph clearly indicates that the hiring had been 
‘determined and that the defendant had been called upon to 
deliver up possession of the machinery and at the same time 
to pay all arrears of hire due at that date and subsequent 
‘damages for non-delivery of the machinery, those damages to 
be assessed at the same rate of hire agreed upon between the 
parties in the hiring agreement. Paragraph 10 states that the 
‘defendant failed and neglected to pay any of the -arrears in 
‘spite of requests and that the plaintiffs are entitled to recover 
‘possession of the machinery or its value Rs. 2,500. Then 
‘comes paragraph 11 which has been the cause of the trouble in 
this case. It reads as follows: 

“The plaintiffs are also entitled to recover the sum, of Rs. 1,298-3-6 being 
catrears of hire and interest thereupon up to date of plaint ”. 

Then follows paragraph 12: 

“ The plaintiffs are also entitled to recover damages ior use and deten- 
tion of the machinery after determination. Such damage the plaintiffs assess 
at the game rate of hire per month as agreed to in the hire purchase agree- 
ment and the defendant is bound to pay such hire or at such rate as the 
‘Court thinks fit as damages from the date of determination to date of 
«delivery of possession of the machinery.” 

Then prayer I prays for an order directing the delivery of 
the machinery or payment of its value. Prayer II claims the 
payment of Rs. 1,298-3-6 being the arrears of hire accrued due 
up till date of plaint including interest with further interest 
thereon and prayer III claims future hire or damages for the 
use of the machinery at the same rate per month as is mention- 
ed in the agreement. The agreement was a hiring agreement 
with an option to purchase under which the plaintiffs let out 
on hire some machinery to the defendant. It provides for an 
initial payment of Rs. 1,048-12-0 by the defendant. The defen- 
dant was thereafter to pay in monthly instalments on the fifth 
day of each subsequent month the amount specified in the 
agreement. There are various clauses in the agreement to 


which it is unnecessary to refer. The aggregate amount to be | 


paid by the defendant to the plaintiffs was a total sum of 
Rs. 3,258-10-0. Cl. 5 of the agreement gives the hirer, the 
defendant, the’right to terminate the hiring at any time in the 
course of the‘hiring by delivering up the machinery to the 
plaintiffs. Cl. 12 provides that on the termination of the hire 
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all the payments by the hirer under the terms of the agreement 
are to be forfeited to the owners and the hirer is to deliver up 
the machinery to the plaintiffs. Cl. 13 which is the important 
one reads as follows: i ; ; -. 

“ On the termination of the hire the owners may notwithstanding the 
seizure of the said machinery or the return of the same either by the act of 
the hirer or under process of law, recover from the hirerall hire rents im 
arrears at the date of the termination of the hiring with interest and also > 
damages for any injury to the said machinery and damages for breach of 
this agreement and any costs, expenses and payments incurred or made by 
the owners in connection with tracing and obtaining possession of the said. 
machinery or otherwise and the hirer shall not on any ground whatever be 
entitled to any allowance, return or set off.” 


This is, as I have already stated, a very important clause 
because it -gives the right to the plaintiffs the owners of 
the machinery, even after the hiring has been terminated to- 
claim damages in addition to the arrears of rent due on the 
date of the termination of the hiring for breach of the agree- 
ment. Stone, J., gave a decree to the plaintiffs for Rs. 1,298-3-6. 
on the footing that that sum represented the hire due to the 
plaintiffs up to the date of the plaint. It is quite clear and 
I think that Stone, J., was of that opinion also—that this is a 
case which comes within the class of cases embraced by Helby: 
v. Matthews! and that this is a hiring agreement and not an 


“agreement by way of purchase. In such agreements as those- 


the owner of the machinery is entitled not only to recover 
possession of the machinery-but if the agreement so provides. 
for damages up tothe time when possession of the machinery 
is delivered to the owner. In this case Cl. 13 of the agreement, 
to which I have already referred, clearly provides for such a. 
claim, Stone, J., it being an undefended suit before him, was. 
of the opinion that, from the way in which the plaint was 
framed, the plaintiffs had, by claiming arrears of hire up to 
the date of plaint, waived the determination of the hiring 
which was by letter of the 3rd October, 1933. I regret to say 
that I cannot take that.view. It is true that the plaint is not, 
clearly worded as it ought to have been and that paragraph 11 
and prayer II have occasioned the trouble; but taking the 


` allegations in the plaint generally, i in my opinion, they amount 


to this that, though the hiring has been determined, the plain- 
tiffs are entitled. to arrears of rent up to the date of the 
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termination by notice of the 3rd October and that thereafter 
they are entitled to damages for use of the machinery not 
delivered up to them in pursuance of the demand, and they 
. put forward the contention that the proper basis for the assess- 
ment of those damages is the amount of hire agreed upon in 
the agreement. This, I think, is the correct basis. Whilst the 
defendant is in improper possession of the machinery he has 
the use of it and it is difficult to see why the plaintiffs cannot 
claim by way of damages the amount which is properly due to 
them for the trial ọf the machinery. Had the machinery been 
returned to the plaintiffs on demand, the plaintiffs would have 
had the use of the machinery or would have been able to hire 
it out to somebody else. I am quite satisfied that the basis for 
the assessment of the damages put forward by the plaintiffs is 
the correct one. As regards the waiver of the notice determin- 
ing the hiring, in my opinion, Stone, J., has taken an incorrect 
view of the matter. The fact that rent has been claimed after 
giving notice to terminate, does not in my opinion, amount to 
waiver. The plaintiffs had of course the option to waive the 
notice determining the hiring and treat the hiring as if it were 
still going on or had the option to claim a forfeiture of the 
machinery and, unless by some subsequent act it is shown that 
there was any intention on the part of the plaintiffs to waive 
the notice determining the hiring, then that notice has not been 
waived. Unless there has been a payment of rent made after 
the notice to determine the tenancy or the hiring as the case 
may be and that payment is accepted, there has been no waiver 
of the determination of the tenancy or the hiring by the mere 
demand for subsequent rent. This is quite clear from the 
English case of Blyth v. Dennett! and Padmanabhayav. Ranga?. 
I cannot see anything in the plaint which indicates clearly an 
intention on the part of the plaintiffs to treat the contract of 
hiring as if it were still in existence. On the other hand, I 
think that what is clearly meant by the plaint is that the 
contract of hiring was determined and damages are claimed 
thereafter for the wrongful detention of the machinery. For 
these reasons, in my opinion, the learned trial Judge was wrong 
and this appeal must be allowed with costs and the decree 
of the trial Court modified by ordering that the defendant 
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do deliver up possession of the machinery to the plaintiffs or 
its value, viz., Rs. 2,500 and by awarding damages to the 
plaintiffs up to the date of this decree at the rate of the monthly 
rent. i 


The appeal is allowed with costs. 





Cornish, J.—I am of the same opinion. I think that the 
agreement between the parties here was a hiring agreement 
with an option to purchase. It was not an agreement to buy 
as the agreement imposes no obligation upon the hirer to 
purchase. It is true that in the event of the hirer paying all 
the instalments of rent the initial payment of Rs. 1,048-12-0 
was to be credited. to him towards the purchase money. ` But 
the agreement shows that.this initial payment was made by 
way of hire on delivery and as consideration for the option 
to purchase. It is not, therefore, a part of the purchase 
money until the hirer had exercised his option to purchase. 
The instalments of rent having fallen into arrear, the owners 
were entitled under the agreement to terminate the hire. This 
they did, and the hiring agreement came to an end; and the 
owners were entitled to get back the machinery and also, 
under Cl. 13 of the agreement, to claim damages for breach 
of the agreement. I think that the learned trial Judge was 
in error in assuming that the owners had waived the notice 
terminating the hiring. There is no evidence of the owner’s 
intention to waive it. The plaint indeed has not been very 
accurately drawn, but I think it substaritially claims what the 
owners are entitled to claim on the agreement, namely, damages 
for use on failure, after notice of termination, to deliver up 
the machinery. The hirer has continued to have the use of 
the machinery after the notice and I see no reason why he 
should not pay for the subsequent use of the machinery. I 
think that the amount of hire fixed by the agreement would 
be a fair measure of damages for the continued user of the 
machinery. This will of course be in addition to the arrears 
of rent after notice which the owners are entitled to have 
and also to the liability to deliver up -the machinery or to 
pay its value. a 

B. V. V. i -Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE VENKATASUBBA Rao. 


Puthipadath alias Vedakke Pottu 
Kelathila alias Clakkingal Karthi- 
yayini Ammal’s daughter Kochu 
Kutty Amma alias Narayani Amma 
affected by mental infirmity and 
idiocy ‘by next friend Pandarathil 
Sivaraman Menon .. Petitioner® (second Def- 
endant) 
L ES 
Moothirangot alias  Parattipalli 
Menakkal Bhavathirthan Nam- 
budripad’s son Subramanian Nam- ` 
budripad and another .. Respondents (Plaintiff 
and first Defendant). 
` Practice—Decree passed against lunatic—Absence of proper represenia- 
tion—A pplication to set aside decree and restore swit—Procedure—Inherent 
powers of Court—Exercise—Civil Procedure Code (V of 1908), S. 151. 
Where in a suit on a mortgage a decree was passed against the first 
‘defendant, who was the karnavathi of a Malabar tarwad,and the second 
‘defendant, her daughter, and the latter subsequently applied to have the 
decree set aside on the ground that she had been a lunatic from her infancy 
and had not been properly represented in the suit, but it appeared that she 
had entered into numerous other transactions of a similar nature, 

Held, that under the circumstances the proper course was to direct the 
applicant to pursue her remedy by way of suit and not to set aside the decree 
and restore the suit by the exercise of the inherent powers of the Court 
under S.151, Civil Procedure Code. 


Bhagawan Dayal v. Paramsukh Das, (1916) “I.L.R. 39 All. 8; Kirpakishan 
Kishori v. Babu Lal, (1923) I.L.R. 45 All. 606; Talib Ali Shah v. Piarey Lal, 
(1930) 52 All. 924 and Samaresh Chakravarti v. Jalpaiguri Banking and 
Trading Corporation, Ltd., (1930) 34 C.W.N. 989, considered. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of South 


Malabar at Palghat, dated 28th August, 1923 and made in 


M. P. No. 1351 of 1933 in O. S. No. 7 of 1932. 
K. Kuttikrishna Menon for petitioner. 


P. Govinda Menon ane D. H. Nambudripad for respon- 
dents: 
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The Court delivered the following 


JupcMEentT.—The present suit was brought upon a mort- 
gage and a decree was passed against the first defendant 
described as the Karnavastri and also against her daughter the 
second defendant. These two persons, it is alleged, are the 
only members of the tarwad. The Civil Revision Petition 
arises out of an application made after the decree on behalf 
of the second defendant. It is said that, at the time of the 
passing of the decree and long previous to it, she was a. 
lunatic and that the decree as against her should therefore be 
disregarded; on this ground the lower Court was requested to- 
revive the suit and proceed with it after appointing a suitable: 
guardian for her. 


The learned Subordinate Judge has misunderstood the 
nature of the application. The Court that passed the decree- 
happened also to be the Court that was executing it. The- 
learned Judge thought that the application was made to the 
executing Court, whereas in truth it -was made to the Court: 
that passed the decree. The ground of his decision that the- 
executing Court cannot go behind the decree is therefore- 
wrong. But it seems to me that, although the lower Court’s. 
reasoning is wrong, its conclusion must be supported. 


The question shortly is, has a case been made out for the 
exercise by the Court of its inherent powers under S. 151,. 
Civil Procedure Code? It is not and cannot be disputed that: 
the second defendant has another remedy open to her, namely, 
of impeaching the decree by filing a regular suit. See Kalipada 
Sarkar v. Hari Mohan Dalali. Mr. Kutti Krishna Menon: 
relies upon some cases, where on its being found that the 
decree was inoperative having been passed against a minor, 
the suit on the plaintiff’s application was revived. Bhagawan 
Dayalv. Param Sukh Das2, Kirpa Kishan Kishori v. Babu Lals: 
and Talib Ali Shah v. Piarey Lals. In Samaresh Chakravarti 
v. Jalpaiguri Banking and Trading Corporation, Lid.’ the 
defendant was a lunatic and there too, the party, at whose 
instance the case was revived, was the plaintiff. As Mr. Govinda. 
Menon points out, those cases are distinguishable. The appli- 





1. (1916) I.L.R. 44 Cal. 627 at 637. 2. (1916) LL.R. 39 AN. 8. 
3. (1923) I.L.R. 45 All. 606, 5 4. (1930) LL.R. 52 All. 924. 
5. (1930) 34 C.W.N, 989. 
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cation here is made by the defendant to whom there is another 
remedy open. Moreover, cases may be conceived where, after 
it is discovered that the defendant is a minor or a lunatic, 
the plaintiff may not care to remove and proceed with the 
action; he may be content to treat the decree as a nullity and 
there is no reason why he should at the defendant’s instance 
be compelled to revive his suit. The cases cited by the peti- 
tioner’s Counsel have therefore no direct bearing. 

The fact that there is another remedy available is not 
necessarily a ground for refusing to exercise the inherent 
powers under S. 151, Perumal Moopan v. Venkatachariar1. 
But the question is, whether in the circumstances here it is 
necessary in the interests of justice that the Court should 
exercise its inherent powers. In the three Allahabad cases 
cited by the petitioner’s Counsel, a finding had already been 
reached that the defendant was a minor and was not properly 
represented in the action; in the other case relied upon by him, 
namely, Samaresh Chakravarti v. Jalpaiguri Banking and 
Trading Corporation, Ltd.? the fact that the defendant was a 
lunatic was admitted. In the present case, the allegations are 
that almost from her infancy the second defendant was a 
lunatic, and that several transactions into which she had 
entered culminating in the suit mortgage for about Rs. 45,000 
are not binding upon her. When ' the decree is impeached on 
such allegations as these it is but proper that the party 
should be referred to a regular suit. 

I therefore hold that the lower Court’s order is right. 
The Civil Revision Petition fails and is.dismissed with costs. 
Counsel’s fee is fixed at Rs. 25," 


B. V. V. , Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1R HonacEe OWEN COMPTON BEASLEY, Kt., 
Chief Justice, anD Mr. JusTICE CORNISH. 





Patibandla Raghupathirayadu .. Appellant*  (Decree- 
v. holder Respondent) 
Garapati Pichayya and others .. Respondents (Judg- 


ment-debtors Petitioners). 
Civil Procedure Code (V of 1908), O.21, R. 2—Agreement between 
decree-holder and judgment-debtor—Undertaking given by judgment-debtor 





* A. A. O. No. 59 of 1933. : 18th February, 1935. 
1. (1922) 42 M.L.J. 563. 2. (1930) 34 C.W.N. 989, 


Sivaraman 
Menon 


manian, 
Nambudri- 
pad. 


Raghupathi- 
rayadu 


v. 
Pichayya. 
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Ue 
Pichayya. 


Beasley, C.J. 
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to deliver possession to purchaser—Decree-holder purchasing property and 
obtaining passession—A pplication by judgment-debtor under O. 21, R. a. 
Limitation—Starting point. 

After a mortgage decree was passed an arrangement was come to be- 
tween the decree-holder and the judgment-debtor that if the decree-holder 
got the mortgage property in court auction and if the sale was confirmed ‘the 
judgment-debtor should within one month after the confirmation of the sale 
put the property in his possession without any obstruction from anyone after 
removing some sheds which had recently been put up temporarily on- the 
property and it was agreed that the decree-holder was to file a petition in; 
Court for the satisfaction of the decree. It further provided that if the 


-judgment-debtor failed to deliver possession of the property or cause obs- 


truction or filed suits or petitions in Court the decree-holder should take: 
execution proceedings to recover the entire debt. The decree-holder pur- 
chased the mortgaged property in Court auction on the same day on which the` 
agreement was entered into namely 15th April, 1931 and the sale was 
confirmed on 13th July, 1931 and the decree-holder took possession of the 


„property on 18th December, 1931, the temporary sheds having by then been 


removed. The judgment-debtors having filed an application under O. 21, 
R. 2, Civil Procedure Code, on 17th March, 1932, 

Held, that since the agreement itself provided that after the decree- 
holder purchaser got delivery of possession he was to file a petition in Court 
to enter up satisfaction, time commenced to run only from the date when the 
purchaser got possession of the property and the application under O. 21, 
R. 2 was consequently in time. 

Ramanarasu v. Venkata Reddt, (1932) I. E R. 56° Mad. 198: 63 M.L.J. 598; 
considered. 

Appeal against the Order of the Court of the Subordinate 
Judge of Bezwada, dated 26th August, 1932 and made in E. A. 


No. 222 of 1932 in O.S. No. 72 of 1928. 
V. Govindarajachari for appellant. 
P. Satyanarayana Rao for respondents. 
The Court delivered the following 


Jupements. The Chief Justice.—This is an eel ion 
an order of the learned Subordinate Judge of-Bezwada order- 
ing full satisfactiom of a decree to be recorded. The decree- 
holder, the appellant here, raised the objection that the appli- 
cation undef’ O. 21; R. 2, Civil Procedure Code which was, 
dated 17th March, 1932 was barred by limitation: 

Shortly the facts of thie case are as follows: “A mortgage 
decree had been obtained against thé respondents and.on 15th 
April, 1931, an arrangemerit was come’ to between the decree- 
holder and the judgment-debtors that, if the decree-holder got. 
the-mortgage property in Court. auction and if the-sale was, 
confirmed, -the--judgment-debtors--within- one- month~after: the 
confirmation of sale would put the property in, his possession 
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without any obstruction from anyone after removing 
some sheds which had recently, been put up temporarily 
on the property and it was agreed that the decree- 

holder should file a petition in Court for recording full 
- satisfaction of the decree. If, however, the judgment- 
debtors failed to deliver possession of the property or 
caused any obstruction or filed suits or petitions in Court, 
the decree-holder could take execution proceedings to 
recover the entire decree debt. The decree-holder purchased 
the mortgage property in Court auction on the same day upon 
which the agreement was entered into, namely, 15th April, 
1931, the sale was confirmed on 13th July, 1931 and the 
decree-holder took possession of the mortgage property through 
Court on 18th December, 1931, the temporary sheds having by 
then been removed. The judgment-debtors filed the applica- 
tion under appeal on 17th March, 1932. The decree-holder 
contended that he was not put in possession of the property 
by the judgment-debtors but that he himself got possession 
through Court more than-one month after the confirmation of 
the sale. With regard to the latter allegation the learned 
Subordinate Judge has rightly accepted the evidence of the 
first petitioner in the lower Court (P.W. 1) the first respond- 
ent here—that he removed the sheds within a week after the 
decree-holder’s purchase and informed the decree-holder of 
that fact and that he (the decree-holder) told him that it was 
better to take possession through Court and asked him 
to be present at the time of delivery and .it is clear 
- that he was present at the time of the delivery and attested 
the delivery receipt. -The contention of the judgment- debtors 
the respondents here, therefore, was and is that limitation did 
not commence to run until the date when the decree-holder 
got possession, namely, 18th December, 1931, and that the 
application, under O. 21,R. 2, Civil Procedure Code, having 
been filed within three months from that date was in time. 
Against this contention it has been argued that the present case 
is governed by Ramanarasu v. Venkata Reddil a decision of 
Reilly and Anantakrishna Aiyar, JJ., where it was held that a. 
promise to do something in future is legal consideration and 
there is no legal impediment in the way of a decree-holder 
accepting a mere promise that the judgment-debtor will do 








— 1. (1932) LL.R. 56 Mad. 198: 63 M.L.J. 598. 
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something at some future date as a legal and immediate 
adjustment in satisfaction of his decree and that, where the 
decree-holder accepts such a promise, there is a new contract 
amounting to a legal adjustment of the decree on the basis of 
which the judgment-debtor is entitled to apply to the Court to 
enter up satisfaction of the decree, in other words, the fact 
that the contract is of an executory nature does not prevent 
the defendant from applying to record an adjustment as soon 
as the contract is entered into. But Anantakrishna Aiyar, J., 
himself gives an example of an exception to this rule and on 
page 208 says: 


-“No doubt if the.contract between the parties was that it is only the 
actual carrying out of the terms of the contract that should be the conside- 
ration for entering satisfaction of the decree, then, unless those terms be 
carried out, it may not be open to the judgment-debtor to apply to the Court 
successfully to have the adjustment recorded.” 


I entirely agree with that view. Were it otherwise, it 
would enable a judgment-debtor to get the decree adjusted in 
pursuance of the agreement and then decline to carry out ata 
future date one of its essential conditions, for example, in the 
present case to deliver possession of the property to the decree- 
holder without obstruction. Once having got an adjustment 
of the decree he would be in a strong position. There is, 
however, another point which is fatal to this appeal. The 
agreement itself provides that after the decree-holder has got 
delivery of possession he is to file a petition in Court to enter 
up satisfaction. This postpones the application to record 
satisfaction to a future date and it is therefore impossible for 
the appellant to contend that it was open to the respondents to 
have the decree adjusted on the date of the agreement. Time 
clearly commenced to run only from the date when the appel- 
lant got possession of the property and the respondents’ appli- 
cation was, therefore, in time. This appeal must accordingly 
be dismissed with costs. 

Cornish, J.—I agree. 


B. V. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice MapHavan Narr AND Mr. 
JUSTICE LAKSHMANA Rao. ; 


Thukru Bai .. Appellant* (Petitioner) 
v. : 
Attavar and others .. Respondents (Respondents). 


Special Marriage Act (III of 1872), S. 10—Amendment (XXX of 1923), 
S., 24—Whether S. 24, retrospective in its operation—Widow, whose marriage 
was solemnised with her husband before the Amendment, claiming the benefit 
of the New S. 24—Whether such a benefit could be conferred and succession 
certificate be given to ihe widow claiming to succeed to her deceased husband 
in preference to his brother. 


Section 24 of the Amendment of 1923 to the Special Marriage Act III of 


1872 cannot have any retrospective effect and will not apply to persons who. 


solemnised their marriage under the Special Marriage Act before its amend- 
ment. If it was the intention of the Legislature to give S. 24 retrospective 
operation it could clearly have shown that intention by using appropriate 
language. 

Where the appellant, a widow, married in 1890 to the deceased, again had 
the marriage solemnised between herself and'her deceased husband under 
the Special Marriage Act in the presence of a Registrar and claimed succes- 
sion certificate under S. 24 of the Amended Act XXX of 1923 after her 
husband’s death, 


Held, that the case did not fall within the words of the new S. 24 of the 


Act for (1) when the appellant and her husband solemnised the marriage 
under the Special Marriage Act, 1923 the declaration they must have made 
under the old S. 10 would have been that they did not profess the Christian, 
Jewish, Hindu, Mahomedan, Parsi, Bhuddist or Jaina religion, whereas those 
claiming benefit of the new S. 24 should have declared at the time of marri- 
age that they professed the Hindu, Buddhist, Sikh or Jaina religion and (2) 
the words ‘who marries’ in S. 24, clearly shows that the marriage contem- 
plated is one after the date of the coming into force of the section and nota 


marriagé under the Act before it was amended. Hence the appellant would 


not be entitled to claim succession certificate by virtue of the new S. 24 of 
the Act. l 


Appeal against the order of the District Court of South 


Kanara, dated the 9th day of November, 1932 and passen in 
O. P. No. 94 of 1929. 


P. Govinda Menon for appellant. 

K. Y. Adiga for respondents. 

The Court delivered the following 

Jupcment: Madhavan Nair, J.—This Appeal arises T 
of an application under S. 372 of the Indian Succession Act, 
XXXIX of 1925, made by the widow of one Venkappa for 
the grant of a succession certificate to enable her to collect 











* A, A. No. 37 of 1933. ‘ lith March, 1935. 
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the amount of two deposits as regards which her husband died 
intestate.- 


The widow is the appellant. She and her husband are 
members of the Billava community in South Kanara which 
follows the Aliyasanthana law of inheritance according to which 
a widow has no right to the property of her deceased husband. 
They were originally married in 1890 according to the rules 
of ‘their community and had- children, respondents 1 to 7. 
Later on, Venkappa and his family became Brahmos. On 
19th June, 1903, a marriage under the Special Marriage 


_ Act III of 1872 was solemnised between the appellant and her 


deceased husband in the presence of the Registrar. Act ITI 
of 1872 was amended by Act XXX of 1923 and Ss. 22, 23, 24, 
25 and 26 were newly added to the Act. S.-24 says that: 
“Succession to the property of any person professing the Hindu, 
Budhist, Sikh or Jaina religion, who marries under this Act, and to the 


property of the issue of such marriage, shall be regulated by the provisions 
of the Indian Succession Act.” 


The appellant before us claims andes this provision that 
as she and her husband were married. under “this Act”, 
i.e., the Special Marriage Act, she is entitled to the grant of a 
succession certificate under the Indian Succession Act. Her 
claim is resisted by the eighth respondent, who is a brother of 
the deceased Venkappa. He contends that S. 24 of the Act 
on which the appellant relies has no retrospective operatiom 
and as:such, though she was married under the Special Marriage 
Act she is not entitled to get a succession certificate. The 
appellant’s contention was overruled by the learned District 
Judge and her petition was dismissed. 

The short question for determination in this Civil Mis- 
cellaneous Appeal is whether under-the new S. 24 added to the 
Special Marriage Act ITI of 1872 by the amending Act XXX 
of 1923 the appellant is entitled to a succession certificate 

under the Indian Succession Act XXXIX of 1925. | 

Under S. 10 of the Special Marriage Act III of 1872 
before it was amended, the parties to the marriage should sign 
a declaration that they did not profess the Christian, Jewish, 
Hindu, Mahomedan, Parsi, Buddhist or Jaina religion. The 
law is well- settled that in spite of this declaration, a Hindu 
by becoming a Brahmo did not cease to be a Hindu and that 
in the case of such a person, a succession certificate under the 
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Succession Act cannot be granted. See Bhagwan Koer.v. Bosel 
and Jnanendra Nath Ray, In re. This position is not disputed 
.by the learned Counsel for the appellant; but what he contends 
is that after the introduction of S. 24 into the Act the petitioner 
_is entitled to ask for a succession certificate as she has been 
validly married under the Act. The answer to the question we 
-have to determine does not depend upon the: consideration 
whether the marriage of the Petitioner with her deceased 
husband under the Special Marriage Act is valid or not, for 
its validity is not disputed by any one. What we have to 
determine is whether the case of the appellant falls within 
the words of the. new S. 24 of the Act. That section can 
apply only to a person “ professing the Hindu, Buddhist, Sikh, 
or Jaina religion who marries under this Act ”. It is obviously 
inapplicable to the appellant for two reasons. In the first 
place, when she and her husband solemnised the. marriage 
under the Special Marriage Act in 1903 the declaration that 
they must-have made under S. 10 of the Act was that they 
did not profess the Christian, Jewish, Hindu, Mahomedan, 
Parsi, Budhist or Jaina religion, whereas a person claiming 
the benefit of S. 24 should have declared at the time of the 
‘marriage that they professed the Hindu, Budhist, Sikh or 
‘Jaina religion. The form of declaration under S. 10 to be 
used by the parties has ‘been changed subseqtient to. the 
introduction of S. 24 as will be seen from the second sehedule 
‘to the Act. The declaration now in use after the amendment 
of the Act is totally the reverse of the declaration whitch 
‘must: have been made by the appellant and her husband when 
their marriage was solemnised under the Act in 1903. Secondly, 
the words “who marries’? used in the section.clearly. shows 
that the marriage contemplated is one after the date of the 
coming into force of the section and not a marriage under the 
Act’ before it was amended.. These two grounds would show 
that S.'24 can apply to persons who marry under the Act 
subsequent to the enactment which has added it to the old Act 
by amendments: t.e., in other words, S. 24, cannot- have 
any retrospective effect and will not apply to persons who 
solemnised their marriage under the Special Marriage Act 
before its amendment. If it was the intention of the Legislature 
to give S., 24 retrospective operation it_could_ clearly.. have 


: 1. (1903) L.R. 30 I.A. 249: I.L.R. 31 Cal. 11: 13 MLJ. 381 (P. C). 
; 2. (1922) I.L.R. 49 Cal. 1069 
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shown that intention by using appropriate language. The 
‘conclusion we have arrived at, based on the language of the 
section, is supported by authorities also. In Vaan y v. 
Narandas! it was pointed out that: 


y 


“ Act XXX of 1923 is an amending Act and there is no provision therein 
for retrospective effect.” È 

In that case the plaintiff’s marriage took place in 1918 
under the Special Marriage Act of 1872 and it was held that 
the rights of the parties could not be governed by the amending 
Act of 1923 but by the original Act as the amending Act has 
no retrospective effect. In Punyabrata Das v. Monmohan Ray2 
the learned Judges construed the words “who marries” in 
S. 24 as synonymous with “ who shall marry hereafter ” which 
means from the date of the enactment which brought that 
section into being and cannot’ mean who i is married under the 
Act hereby amended. 

For the above reasons we hold that the appellant is not 
‘entitled to claim succession certificate by virtue of the new 
S. 24 of the Act and that her rights to ‘claim the succession 
‘certificate should be regulated by the provisions of the Act 
‘before its amendment, in which case it is not disputed having 
‘regard to the decisions that she will not be entitled to ask for 
‘a succession certificate. The Civil” Miscellaneous Appeal 
‘therefore fails and is dismissed with costs. 


Kec. Appeal dismissed. 


IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice ann Mr. Justice CoRNISH. 





‘Gogineni Ankamma .. Appellani*® (Respondent) 

i v. 

-Alluri Sri Venkata Seshachalapathi ; 
and two others .. Respondents (Petitioner 


and Respondents). 


Civil Procedure Code (V of 1908), Ss. 144 and 151—Insolvency of mort- 
-gagor—Payment of money by Official Receiver to first mortgagee—Objection 
by second mortgagee that rate of interest was high—Appellate Court finally 
upholding objection—A pplication for refund of excess payment — Court 
directing interest to be paid onthe refund amount — Validity—Provincial . 
Insolvency Act (V of 1920), S. 75. 





"1, ALR. 1928 Bom. 74. 2. A.LR. 1934 Pat. 427. 
* A. A, O, No. 269 of 1932, lth February, 1935, 
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A mortgagor having become insolvent the Official Receiver made a pay- 
ment to the first mortgagee on account of his mortgage-debt. The second 
„mortgagee objected to the rate of interest allowed by the Official Receiver 
to the prior mortgagee on his debt. He appealed to the District Court 
‘against the Official Receiver’s order without success, He then carried his 
‘appeal to the High Court with the result that the lower Court’s order was 
Modified by directing that the interést should be re-calculated at a lesser 
rate. The second mortgagee thereupon applied for refund to him of the 
excess payment of interest, and the Court directed the amount to be refunded 
with interest at 6 per cent. per annum. 


Held, that the lower Court was justified in directing the first mortgagee 
-to pay interest on the excess amount for the period during which he had the 
benefit of the overpaid amount, and the order for restitution was competent 
‘under S. 151, though not under S. 144 of the Code of Civil Procedure. 


Appeal against the order of the District Court of Guntur 
in O.P. No. 105 of 1931, dated 16th April, 1932. 


A. Lakshmayya for appellant. 
K. Kameswara Rao for respondents. 
The Court delivered the following 


JupementT: Cornish, J—The appeal is against the part 
of a restitution order directing interest to be paid on the 
-sum ordered to be refunded. A mortgagor having become 
insolvent the Official Receiver made a payment to a first 
mortgagee, who is the appellant before us, on account of his 
mortgage debt. The second mortgagee, who is third 
Respondent in this appeal, objected to the rate. of interest 
allowed by the Official Receiver to the prior mortgagee ‘on his 
debt. He appealed to the District Court against the Official 
‘Receiver’s decision without success. He then carried his 
appeal to the High Court with the result that the lower Court’s 
order was modified by directing that the interest due should be 
recalculated at the rateof Re. 1 per cent..per mensem instead 
of Re. 1-9-Opermensem. The excess payment made on this 
account amounted to Rs. 1,746 odd. On the petition of the 
present third respondent the lower Court has ordered this sum 
to be refunded to the third respondent with interest at 6 per 
cent. per annum. The appeal is against this order for pay- 
ment of interest, the appellant’s contention being that the 
Court had no jurisdiction to give interest. 

The High Court’s order on appeal varying the order of 
the lower Court by directing that the interest paid by the 
Official Receiver to the present appellant on this mortgage debt 
should be recalculated at a lower rate was not a variation of a 
decree within the terms of S..144, Civil Procedure Code. It 
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was a variation of an order in an appeal under S. 75 of the 
Provincial Insolvency Act. S. 144 of the Civil Procedure 
Code however, is not exhaustive of the power of the Court tò 
order restitution. S. 151 saves the inherent power of the 
Court to make such orders as may be necessary for the ends 


of justice. As was said by their Lordships in Jai Barham v. 


Kedarnath Marwari! the duty imposed on the Court by S. 144, 
Civil Procedure Code to restore the parties to the position 
which they would haye occupied but for such decree as has 
been varied or reversed does not arise merely under that 


section. ‘It is inherent in the general jurisdiction of the- . 


Court to act rightly and fairly according to the circumstances 
towards all parties involved’. 

The High Court on appeal having ordered that the interest 
paid to the first mortgagee by the Official Recéiver under the 
sanction of the insolvency Court should be recalculated at a 
lower rate, it followed that the mortgagee was bound to 
refund the excess which he had received in payment of interest 
at the higher rate. That money was not his, but should have 
been paid to the second mortgagee. We think that the lear- 
ned District Judge was right in directing the appellant to pay 
interest on the excess payment for the long period, more than 
six years, during which he has had the benefit of this over 
paid arhotint. For unless third respondent is repaid the money, 
of which he has been wrongfully deprived, with interest, he 
will not be fully restored to the position which he would have 
occupied but for the order of the Court which was later varied 
on appeal. 

There is a memorandum of objections to the 6 per cent. 
rate fixed by the lower Court. But we -see no reason to 
interferé with this. The appeal and memorandum are 
‘dismissed. But as both parties have failed in part we make fo 
order as to-the costs. 

B. V. V. ; ; . Appeal and Memo of 

, objections dismissed. 


“i. (1922) L. R. 49 LA. 351 at 355:-LL.R. 2-Pat. 10: 44 M.L.J. 735 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


R. Seshayee Aiyangar (deceased) 
_ E. Veeraraghava Aiyangar 
brought on record in the place 
‘of the deceased first petitioner 
vide, Order, dated 14th Septem- 
ber, 1933 on C.M.P. Nos. 3859, 
3860 and 3861 of 1933 .. Petitioner* (Petitioner in 


I.A. Nos. 274 and 275 
of 1929 and Respondent 


in I.A. No. 792 of 1929 
and nil) 
v 


Puna Rena Govinda Pillai (de- 
ceased) Subramania Pillai, 
` Legal Representative of the 
deceased first Respondent 
` brought on record as per order, 
dated 9th April, 1934, on C.M. 

P. No. 1675 of 1934 and others. Respondents ( Respondents 

j 1 and 2 and first Res- 

pondents Legal Repre- 

` sentative Petitioners). 


Madras Religious Endowments Board Act (II of 1927), Ss. 57 and 78— 
Scheme settled fora temple under S.-57—Application by the fresh trustee 
for possession—Third party's obstruction—Enquiry by Court proper within 
the scope of S. 78—Couri’s power not exhausted after order for delivery— 
Applications under O. 21, Rr. 97,98 and 99, Civil Procedure Code applicable 
these proceedings. 


Where a scheme was settled by the Religious. Endowments Board in 
respect of a certain temple under S. 57 of the Act: and the petitioner became 
the trustee by virtue of it and applied for being put into possession against 
the ex-trustee under S. 78, but inspite of the order of Court for delivery by 
` the ex-trustee of possession, he could not get it by reason of the resistance. 
offered by two persons who were third parties and the lower Court felt the 
moment adverse claim was put in bya third party the Courts power came to 
an end and the trustee should be directed to enforce his remedy by a fresh 
regular suit, 

Held, (1) that under S. 71 the Court had power to deal with the question 
by whomsoever the obstruction had been offered at the outset, whether by 
the ex-trustee or by a stranger. But it did not follow that in every case the 
Court was bound to hold an investigation, for in the exercise of its discre- 
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tion it might decline to do so, directing the trustee to seek his remedy in an 
independent legal proceeding ; 

(2) that since the application mentioned in S. 78 were proceedings in 
a Court of Civil Jurisdiction within the meaning. of S. 141, the provisions of 
O. 21, Rr. 97, 98 and 99, Civil Procedure Code would become applicable and the 
Court, by virtue of the power conferred by them, could make the investiga- 
tion even after its order for delivery of possession had been made; 

National Telephone Company, Limited v, Postmaster-General, (1913) A. 
C. 546, referred to. 

(3) Although the Court might at its option decline to hold an enquiry, 
still on the facts of thè case and having regard to the nature of the claim 
put forward by the respondent’s (3rd party), the question should be`tried in, 
the same proceedings and hence the necessary enquiry should be conducted; 


(4) Since under S. 57 the order of the Board settling the scheme became 
final, it was binding on the Committee and the trustee and all persons having” 
interest: The fact that not the ex-trustee but a third party was the obstruc- 
tor made no difference. 

Petitions under Ss. 115 of Act V of 1908 and 107.of the 
Government of India Act praying’the High Court to revise the 
orders of the District Court of West Tanjore at Tanjore, 
dated the 2nd November of 1929 and passed in I.A. No. 274 
of 1929 and the -orders of the said Court, dated 22nd Novem- 
ber, 1929 in I.A. Nos. 275 and 792 of 1929 in O.P. No. 34 of 
1928. 28s ve S: 

S.T. Srinivasagopalachari ‘for petitioner. 

K. Narasimha Aiyangar and K. Raghavachari for respon- 
dents. -~ z aa ; . 

The Court delivered the following. 

` Jupement.—These Civil Revision Petitions raise two 
important questions: (1) as to the scope of S. 78 of the Reli- 
gious Endowments Act and (2) as to the applicability of O. 21, 
Rr. 97, 98 and 99 of the Civil Procedure Code to a proceeding 
under that.Section. ‘A schéme was settled in -September, 
1927 by the Religious Endowments Board in respect of the 
temple in question under S. 57 of the Act. In virtue of that 
scheme, the petitioner became the trustee and applied to the . 
District Court under S. 78 against the ex-trustee (who was 
the sole respondent to the petition) for being put into posses- 
sion of the property. On the 30th March, 1929 the District 
Judge made an order granting the petitioner’s. request. - In 
spite of that order, he was unable to obtain actual possession 
of either the temple or its properties, by reason of the resist- 
ence offered by two persons, Govinda Pillai and Veeraraghava 
Aiyangar. Thereupon he applied for delivery as against them, 


s- 
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complaining of the obstruction offered and thè question that 
was raised was, whether it was within the competence of the 
Court to hold an enquiry and decide either in favour of the 
petitioner or of the obstructors. The decision of the lower 
Court, asI understand it, is—the moment an adverse claim is 
put forward by a third party, the Court’s power comes to an 
end and the trustee must be directed to enforce his remedy by 
filing a regular suit. x 

This view, in my opinion, is totally opposed to the plain 
meaning of the Section, which in terms enacts that when resis- 
tance is offered, the Court may on application by the trustee, 
òrder the property to be delivered to him. It must be observed, 
that the Section is not limited to the obstruction on the part of 
the ex-třustee alone; but the words are general and apply 
equally as much where the obstruction is by a third party as 
when it proceeds from the ex-trustee. Let us suppose that 
the resistance offered at the very outset is by a third party 
and it is as against him that the trustee is obliged to file an 
application in the first instance. Can it be said that the Court, 
under the wide terms of the Section, has no power to make 
the necessary enquiry? I think not; but from the fact that 
the Court has such power, it does not follow that it is bound 
to exercise it. The word used in the Section being “may”, I 
think that the proper construction is, that the Court has a dis- 
cretion, that is to say, on the particular facts of each case it 
must decide whether it will enter on an investigation or not. 
If the adverse claim put forward is of a bona fide nature or if 
difficult and complicated questions have to be gone into, the 
Court may properly refuse to make an enquiry. I agree with 
the observations of Krishnan Pandalai, J., in this respect in 
Rami Reddi v. Sreeramului. Next, if the obstructor is the 
ex-trustee himself setting up an adverse claim, that the case is 
even stronger goes without saying. The object of the Section, 
as its very words show, is to enable a trustee to obtain posses- 
sion when he is resisted in or prevented from obtaining it. 
Generally speaking, it is not likely that resistance will occur 
when the claim is admitted and I am not prepared to hold that 
the Legislature intended that the Court should have no power 
of deciding just when its intervention would be most needed. 
Again, as Curgenven, J., observes in Guruvammal v. Arumuga 
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Padayachii the Court performs a judicial and not an adminis- 
trative function under S. 78 and a contention that deprives 
the Court of every vestige of judicial power, must be rejected. 
But the respondents rely upon Subramanyam v. Subbayi2 
where it is observed: 


“Itseems tome that S. 78 was intended to apply only to the admitted 
endowments and it is not intended that the District Court should enter into 
questions of title.” 


I must, with great respect, dissent from this view. The 
respondent’s Counsel next seeks to find support in an observa- 
tion of mine in C.R.P. No. 1031 of 1927 for his contention 
negativing the Court’s‘:power, but it is perfectly clear that the 
words I used there are not in the least capable of this mean- 
ing. I quote my words: 


“Now turning to the house, Mr. Venkataramana Rao for the trustee (the 
petitioner before us) attempted to argue that the Board decided, while set- 
tling the scheme, that the house belonged to the temple and that on that 
ground the Court should make an order under S. 78 directing delivery...... 
It is impossible therefore on the ground taken by the learned Counsel for the 
trustee to allow the application in respect of this item.” 


This is a very guarded statement and far from deciding 
the question; I carefully refrain from dealing with it. My 
conclusion therefore is this: by whomsoever the obstruction is 
offered at the outset, whether by the ex-trustee or by a stranger, 
in either case the Court has power to deal with the question ; 
but it does not follow that the Court is in every case bound to 
hold an investigation, for, in the exercise of its discretion, 
which the Section vests in it, it may decline to do so, directing 
the trustee to seek his remedy in an independent legal 
proceeding. 


The question then arises, is the power of the Court 
exhausted when upon a petition directed against the extrustee, 
it has made an order directing the delivery of possession? In 
the present case, the trustee procured such an order in the first 
instance but complained that the execution of it was prevented 
by reason of the resistance offered by the third parties, t.e., the 
respondents. S. 141 of the Civil Procedure Code provides :— 

“The procedure provided in this Code in regard to suits shall be 


followed, as far as it can be made applicable, in all proceedings in any Court 
of Civil Jurisdiction.” 5 


The applications mentioned in S. 78 must under the Act 
be to a District Court and there is therefore no reason to hold 





1. (1931) 61 M.L.J. 894. 2. A.LR. 1934 Mad. 143. 


Lx1x] THE MADRAS LAW JOURNAL REPoRiS. - 91 


that they are not proceedings in a Court of civil jurisdiction 
within the meaning of S. 141, mentioned above. If that be 
so, the provisions of O. 21, Rr. 97, 98 and 99 (dealing with 
resistance by judgment-debtor or bona fide claimant) become 
applicable and the Court can in virtue of the power conferred 
by them, make the investigation. Moreover, as observed by 
Viscount Haldane in National Telephone Company, Lid. v. 
Postmaster-General!, when a certain duty is cast upon an 
established Court, it imports ‘that the ordinary incidents of 
the procedure of that Court are to attach” when dealing with 
certain matters under S. 78 of the Act closely akin to the 
matter in hand. Sir Owen Beasley, Chief Justice and 
Bardswell, J., in one case and Curgenven, J., in another 
referring to the above observation of Haldane, L.C., extended 
to the Court exercising jurisdiction under that section, such 
incidental powers as were in each case essential Narayana 
Aiyangar v. Destkachariar2 and Guruvammal v. Arumuga 
Padayachia8, Even without the aid of S. 141 that conclusion 
was reached in those cases, but the arguments based upon 
general considerations are reinforced by what has been expressly 
enacted by that Section. 


I must therefore hold that the lower Court’s view that it 
had no jurisdiction to make the enquiry, is wrong. Although, 
as already observed, the Court may at its option decline to 
hold the enquiry, I think that on the facts of the present case 
and having regard to the nature of the claim put forward 
by the respondents (third party claimants), it is extremely 
desirable that the question should be tried in these proceedings, 
and I therefore direct that the necessary enquiry shall be made. 


The lower Court has revoked the order made in favour 
of the trustee even as regards the temple. Under S. 57 of the 
Act, no suit of the kind mentioned in it having been filed, the 
order of the Board settling the scheme became final, and in the 
words of the Section, it is binding on the Committee, the 
trustee and all persons having interest. The fact that the 
obstructor is not an ex-trustee but a third party, makes, no 
difference. S. 57 applies only to non-excepted temples and 
when the Board setiles a scheme under that Section, that 
act involves the decision on its part that the temple is a 
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non-excepted one. The order settling the scheme and the 
decision which it involves, are equally binding on all persons 
having interest and therefore no further enquiry is needed in 
regard to the temple (as distinguished from its properties) 
and the lower Court’s order as regards it is vacated. 


_ As stated above, an order was originally made in favour 
of the trustee directing the delivery to him of the temple. But 
the reason for rescinding that order, in the words of the 
learned District Judge, is: 


“There is a likelihood of breach of peace, if the Amin should effect 
forcible delivery, in spite of the obstruction by the third parties. Such an 
experiment is undesirable.” 


That an order may be defied, is certainly no reason for 
refusing to make what, in the circumstances, is a just and 
proper order and all I need say is, that if the execution is likely 
to be attended with a breach of the peace, it is for the proper 
authorities to take such steps as they may deem necessary. 

The result is this :— 


C. R. P. No. 360 of 1930.—The lower Court’s order in 
I. A. No. 274 of 1929 is set aside and the application is 
remanded to the lower Court for fresh disposal, in so far as it 
relates to the properties of the temple (as distinguished from 
the temple itself), in the light of my observations. Each party 
will bear his costs throughout. 

C. R. P. No. 361 of 1930,—The lower Court’s order in 
I. A. No. 275 of 1929 is set- aside and the Civil Revision 
Petition is allowed with costs. > 

C. R. P. No. 362 of 1930,—The lower Court’s order in 
J. A. No. 792 of 1929 is also reversed and the Civil Revision 


` Petition is allowed with costs. 


K.C. Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
Kine. 


Periyakkal .. Appellant* (Applicant) 
v. 
The Agent, South Indian Railway 
Co., Limited, Trichinopoly .. Respondent (Opposite 
party). 


Workmen's Compensation Act (VIII of 1923), Ss. 2 (n), 3 () and 12 (1) 
—Contractor constructing abridge fora railway—Workman employed by 
contractor meeting with an accident and killed ona trolly driven by a Rail- 
way employee—How far Railway liable for compensation—Whether work- 
man a casual worker or one in proper employment—Work ‘whether ordinarily 
part of the trade or business of the principal. 


A workman under a contractor employed by the Railway Company in 
the construction of a bridge met with an accident and was killed on a trolly 
in the charge of and driven by an employee of the Railway. The accident 
was attributed to the excess of the permitted number of persons on the trolly 
as the rule expressly prohibited more than two coolies apart from the driver 
ina trolly. The brake of the trolly having got jammed, the driver lost con- 
trol and the accident took place and the workman whose widow, the appel- 
lant, applied for compensation to the Railway, had been killed as a result. 
The Commissioner dismissed the widow’s claims on the ground that the 
workman had died owing to his wilful disobedience to an express order. 
Further ground for disallowance according to him of the claim was that the 
workman was a casual worker under the contractor so that the claim could 
not be enforced under the act. 


: Held, (1) that in the absence of clear frout that the deceased workman 

was the person in excess of the permitted number allowable on a trolly, S. 3 
(1) of the Workmen’s Compensation Act disentitling a workman from 
claiming compensation owing to wilful disobedience on his part would not 
be applicable. 

(2) That since a person to be excluded from the definition of ‘workman’ 
in S. 2, Cl. (n) must not only be a causal worker but also one, ‘who is employ- 
ed otherwise than for the purpose of the employer’s trade or business’, the 
absence of both qualifications would be necessary to remove a workman 
from the category of ‘workmen’. 


(3) That in the circumstances of the case wliere the driver of the trolly 
was an Assistant Inspector of the Railway and doubtless the trolly had been 
the property of the company and the fact that the business of keeping the 
Railway line in order was as normal and as essential a feature of the running 
of a railway as the issue of tickets or the handlıng of goods, the work by the 
contractor should be considered under Sub-S. (1) to S. 12as one which was 
ordinarily part of the trade or business of the principal’and hence made 
the principal liable in respect of a workman employed by the contractor as 
if the workman had been immediately employed by him. 

Rabia v. The Agent, G. I. P. Railways, (1928) LL.R. 53 Bom. 203, distin- 
guished. 


eee NA EN a 
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Pearce v. London and South Western Railway, (1900) 20.B. 100 and 
Wrigley v. Bagley and Wright, (1901) 1 K.B. 780, followed. 


Appeal against the order of the Court of the Commis- 
sioner for Workmen’s Compensation, Madras, dated the 13th 
day of May, 1932 and made in Case No. 121 of 1931. 

A. S. Srinivasa Aiyar for appellant. 

S. S. Ramachandra Aiyar and S. Ramanathan for res- 
pondent. 

The judgment of the Court was delivered by 

Curgenven, J.—This appeal is preferred by the widow of 
one Nanjappa Goundan against an order of the Commissioner 
for Workmen’s Compensation disallowing her claim to com- 
pensation against the South Indian Railway Co., in respect of 
the death of her husband. 

Nanjappa Goundan was a cooly, working under a contrac- 
tor, employed by the Railway Co., in the construction of a 
bridge on the Nilgiri Railway. For the purposes of this work, 


_a trolly was loaded with stores and was in the charge of an 


employee of the South Indian Railway Co., named Venkata- 
rama Aiyar. The evidence of this man shows that at the 
place of loading three coolies got on to the trolly as well as 
himself. This, he says, was one in excess of the permitted 
number; nevertheless, when the trolly had proceeded a certain 
distance, another man got on, making four coolies as well as 
the driver. What then happend has not been clearly eluci- 
dated, but the driver was unable to apply the brake, perhaps 
because it got jammed by the stones, and lost control. He 
managed to jump off, but the coolies were thrown out, two 
were killed, of whom one was Nanjappa Goundan, and one 
received a severe injury to the leg. 


The learned Commissioner has dismissed the appellant’s 
claim to compensation upon two grounds. He has found that 
the accident occurred owing to the wilful disobedience of the 
workmen to an order expressly given. He has further found 
that the deceased man was a casual worker under the contrac- 
tor, so that the claim cannot be enforced under the Act. 


S. 3 (1) of the Workmen’s Compensation Act contains a 
proviso that the employer shall not be liable in respect-of an 
accident which is directly attributable to ‘the wilful disobe- 
dience of the workman to on order expressly given, or to a 
rule expressly framed, for the purpose of securing the safety 
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of workman’. Among the rules regulating the driving of 
trollys is one which fixes the maximum human complement 
at a driver and two coolies. The driver says that, after two 
coolies had got on, he warned the third man not to do so, as 
it was against the rules, and gave the same warning to the 
fourth man. They got on in spite of this. It has been 
objected that the plea of disobedience to orders has not been 
set up in the written statement filed by the Railway Company 
and, further, that it has not been proved that the accident is 
‘directly attributable’ to the alleged disobedience. Apart from 
these objections, it is fatal to the success of this plea that no 
proof has been given that the deceased man was either the 
third or the fourth to get on to the trolly. The driver had no 
information to give upon this point. If he was one of the 
two coolies who first got on, plainly he was not guilty of any 
disobedience. 

Secondly, the learned Commissioner, in dismissing the 
claims because the workmen were ‘casual workers’ has, we 
think, not correctly appreciated the definition of ‘workman’ 
contained in S. 2, Cl. (n) of the Act. A person, to be exclu- 
ded from the definition must not only be one ‘whose employ- 
ment is of- casual nature’ but also one ‘who is employed 
otherwise than for the purposes of the employer’s trade or 
business’. Both these qualifications must be present together. 
The mere fact relied upon by the Commissioner, therefore, 
that the injured men had been employed only for a few days 
at a time will not of itself remove them from the category of 
‘workmen’. That this is so has not been contested before us. 


Thus upon the two points found against her by the lear- 
ned Commissioner we think that the Appellant must succeed. 
A third point, and so far as appears a new one, has been 
` advanced before us on behalf of the Railway Company. We 
have been in some doubt whether we ought to allow it to be 
argued, but have decided that, as it isin the main a question 
of the construction of the Act, it will not be unfair to the 
appellant if we enter tain it in appeal. 


Sub-section (1) of S. 12 provides that where the principal— 
here the Railway Company—employs a contracter to execute 
any work ‘which is ordinarily part of the trade or business 
of the principal’ he shall be liable in respect of a workman 
employed by the contractor as if the workman had been 
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immediately employed by him. This raises the question 
whether the work which was being done in this case was ‘ordi- 
narily’ part of the trade or business of the principal. For the 
purpose of deciding this point we have to take it, in the absence 
of any evidence to the contrary, that the work being done to the 
bridge.was in the nature, not of an original work, butof the 
maintenance or upkeep of the line. Is the maintenance of 
the line ordinarily part of the business of the Railway 
Company? For a negative answer to this question reliance 
has been placed upon the case Rabia v. The Agent, G.I. P. 
Railway!, The fatal injury dealt with in that case was 
caused to a workman employed by contractors working under 
the G. I. P. Railway, the work being the construction of a 
transmission line to carry Electric power to various sub-sta- 
tions on the railway. The workman was employed as a fitter 
to assist in the erection of the steel towers which would carry 
the overhead cable. The learned Chief Justice expressed the 
view that the construction of these original works was not 
part of the ordinary trade or business of the G.I.P. Railway 
‘their ordinary business is that of public carriers of passengers 
and goods, and not that of electrical engineers or of contrac- 
tors for power stations or towers or cables or the general 
electrification of a railway line’. The other member of the 
bench Murphy, J., concurred in this opinion, adding that ‘the 
ordinary trade or business of the Railway administration is 
the carriage of passengers and goods, and the maintenance of 
the line necessary for this purpose’. It will be seen that this 
case is far from deciding that the maintenance of its line is 
not part of the ordinary business of a railway Company; nor 
do we think that the two English cases referred to by the 
learned Chief Justice, and which we have examined, lead us to 
that conclusion. The English Act (S. 4) contained a proviso - 
which excluded ‘any work which is merely ancillary or inci- 
dental to, and is no part of, or process in, the trade or busi- 
ness carried on....In Pearce v. London and South Western 
Railway? it was held that alterations, repairs and paintings of 
suburban railway station building was work which could be so 
described. A similar view was expressed in Wringley v. 
Bagley and Wright8 where the operation consisted in putting 
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a new driving-wheel into the steam-engine belonging to a 
cotton-spinning factory. In the former case it is true that 
upkeep as well as construction appears to have been involved, 
though both the learned Judges of the Court of Appeal who 
delivered. Judgments seem to have regarded the work as sub- 
stantially one of construction. In the latter case Romer, L.J. 
said: 

‘Putting a new driving wheel into an engine cannot be said to be part of, 
ora process in, the business of cotton spinners any more than building the 


factory in which they intend to carry on their business can be said to be a 
part of, or process in, that business’. 


This observation, we think, would remain true under the 
terms of the Indian Act. Butit does not answer the question 
whether the maintenance of the line is part of the ordinary 
business of a railway company in India. It is common 
knowledge that railway companies in this country maintain a 
permanant staff of engineers, whose most indispensable duty 
it is to preserve the line and the rolling stock in serviceable 
condition, and who carry out, where necessary with the help 
of contractors, all operations necessary to thatend. In the 
present case the driver of the trolly was an assistant Inspector 
of the Railway, and doubtless the trolly itself was railway 
property. In such circumstances, it does not seem to us 
reasonable to hold, merely because the purpose for which a 
railway company exists is to carry passengers and goods, and 
not to undertake engineering works for their own sake, that 
where the invariable rule is for the company itself to keep its 
system in order such work is not ordinarily part of its business. 
It is work which has to be done if the primary functions of 
the railway are to be performed, and it is work which con- 
stantly needs doing. Indeed, the business of keeping the line 
in order appears to us as normal and as essential a feature of 
the running of a railway as the issue of tickets or the handling 
of goods. This objection therefore fails. 


We allow the appeal, set aside the Commissioner’s order 
so far as it relates to the case of Nanjappa Goundan, and 
award to the appellant the sum of Rs. 630 which is the com- 
pensation payable under schedule 4 for the death of an adult 
in receipt of a monthly wage of Rs. 20. The respondent 
company will pay the appellant’s costs in both Courts. 


K.C. Appeal allowed, 
13 ' 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


Ramaswami Chettiar .. Petitioner* (Defendant) 
U. 
N. Suppiah Chettiar .. Respondent (Plaintiff). 
Torits—Trespass—Damages—Exemplary damages—Conduct of tres- 


passer—A ction for trespass—Jurisdiction of Small Cause Court—Provincial 
Small Causes Courts Act (FX of 1887), Sch. II, Art. 35. 

In an action for wanton trespass on land the Court may award exem- 
plary damages to the plaintiff where the conduct of the defendant is shown 
to have been high-handed and malicious. In such cases the principle of 
restitutio in integrum does not apply, for, the damages that are awarded are 
intended to express indignation at the defendant’s wrong rather than to 
recompense the plaintiff for his loss. 

Pollock on Torts 13th Ed., p. 194 and Halsbury’s Laws of England 
(New Ed.), Vol. X, p. 87, relied on. 


Actions for damages for wanton trespass on land are exempted from the 
jurisdiction of the Court of Small Causes. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Sivaganga in S.C.S. No. 666 of 1931. 


V. Ramaswami Aiyar for petitioner. 
K. S. Venkatarama Aiyar for respondent. 


The Court delivered the following 

Jupement.—The question is whether the lower Court’s 
decree granting the plaintiff exemplary damages in respect of 
the trespass complained against, is wrong. It is settled law 
that in an action for trespass to land, substantial damages 
may be recovered, though no loss or diminution in value of 
property may have occurred. (Pollock on Torts, 13th Edition, 
p. 194.) The learned author points out that in action for a 
wanton trespass on land persisted in with violent and intem- 
perate behaviour, the Juries are, with the open approval of 
the Courts in the habit of allowing exemplary damages (ibid.). 
In such cases the principle of restitutio in integrum does not 
apply, for, the damages that are awarded, are intended to 
express indignation at the defendant’s wrong rather than to 
recompense the plaintiff for his loss. (10 Hals Hailsham 
Edition, p. 87.) On the evidence there can be no doubt that the 
conduct of the defendant must be held to have been high- 
handed and his trespass wanton and malicious. 
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But trespass with intent to insult or annoy is, in the 
language of the Indian Penal Code, criminal trespass (S. 441). 
Actions for such trespass are exempted from the cognisance 
of the Court of small causes second Schedule of the Provin- 
cial Small Causes Courts Act, Art. 35 (i) (2). Mr. Rama- 
swami Aiyar argues that the suit being one for damages for 
wanton trespass, the lower Court had no jurisdiction to try it. 
Perfectly true; but this point has been taken before me for 
the first time. Having regard to the defendant’s persistent 
defiance of the decree passed against him in 1918 and to his 
high-handed and malicious acts, I refuse to allow the point of 
jurisdiction to be raised for the first’ time in revision. 

In the result, the lower Court’s decree is confirmed and 
the Civil Revision Petition is dismissed with costs. 

B. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. JUSTICE CURGENVEN AND MR. JUSTICE 
KINne. 

Sadaya Padayachi and another .. Appellants* (first and 
second Defendants) 





v. 
Chinnaswami Naidu .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), O. 9, R. 13—A pplication to set aside 
ex parte decree—A pplication dismissed for defauli—Further application to 
set aside the order of dismissal for default—Dismissal on merits—A ppeal 
against that order dismissing the application—Non-appealability. 

Where an ex parte decree had heen passed against the appellants and 
they applied under O. 9, R. 13, Civil Procedure Code, to have it set aside and 
their application thus put in was dismissed for their default, and they then 
applied to have that order set aside and their application restored, and that 
was also dismissed upon the merits and an appeal was preferred against that 
order, 

Held, that no appeal would lie in cases of that nature. 

Jagdish Narain Prashad Singh v. Harbans Narain Singh, (1917) 2 P. L. J. 
720 and Jung Bahadur v. Mahadeo Prosad, (1903) I. L. R. 31 Cal. 207, 
referred to, 


Appeal against the Order of the Court of the Subordinate 
Judge of Cuddalore, dated the 9th day of February, 1931 and 
made in I. A. No. 215 of 1930 in O. S. No. 53 of 1929. 

M. S. Venkatarama Aiyar for appellants. 

M. Patanjali Sastri for respondent. 





* A. A. O. No. 347 of 1932. 31st January, 1935. 
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The Court delivered the following 


Jupcment. Curgenven, J —We think that the preliminary 
objection taken by the respondent that no appeal will lie in 
this case must prevail. An ex parte decree was passed against 
the appellants and they applied under O. 9, R. 13, Civil 
Procedure Code, to have it set aside. This application was 
dismissed for their default. They then applied to have that 


- order set aside and their application restored and this has been 


dismissed upon the merits. It is from this Order that the 
appeal is preferred, and it is urged that it will lie under O. 43, 
R. (1) (c), Civil Procedure Code, by force of the application 
of S. 141 of the Code. That section provides that: 

“The procedure provided in this Code in regard to suits shall be 


followed as far as it can be made applicable, in all proceedings in any Court 
of Civil Jurisdiction.” 


And it has been invoked as sufficient warrant for the 
view held in two Madras cases, Venkatanarasimha Rao v. 
Suryanaryanal and Salar Beg Saheb v. Karumanchi Kotayya® 
that the provisions of O. 9, R. 9, Civil Procedure Code, will 
apply to applications made under the same rule as well as to 
applications to set aside a dismissal of a suit. That however 
isnot to say that the same section will avail to confer a right 
of appeal. It deals only with procedure, whereas a right of 
appeal is a substantive right. Under S. 104 of the Code such 
a right is enjoyed only in respect of orders specified in that 
Section or in O. 43, R. 1. There is ample authority for this 
position, see Chandar Sahai v. Durga Prasad’, Sharif Husain 
v. Haidar Hussin4 and Hara Kumar Mitter v. Murari Mohan 
Bose’. The case in Jagdish Narain Prashad Singh v. Harbans 
Narain Singhé is, we think, a decision in the same sense though 
the head-note is clearly wrong and the judgment is not very 
clearly expressed. The analogous question whether an appeal - 
will lie against an application to set aside a dismissal not of a 
suit but of another application under the Code has been decided 
in Jung Bahadur v. Mahadeo Prosad?, which related to the 
old Code and dealt with an application under what is now 
O. 21, R. 90. 


1. ALR. 1926 Mad. 325. 2. A.LR. 1926 Mad. 654. 
3. (1924) I.L.R. 46 All. 538. 4, ALR. 1922 All. 337. 
§. (1922) 69 I.C. 1003. - 6. (1917) 2 P.L.J. 720. 


7. (1903) LL.R. 31 Cal. 207, 
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We must hold therefore that no appeał lies in cases of 
this nature and dismiss the appeal with costs. 
K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. . 





Mayandi Nadar .. Petitioner* (P.W. 1) 
v. 
Pala Kudumban and others .. Respondents (Accused 


two to four). 


Criminal Procedure Code (V of 1898), Ss. 562 and 415-A—Senience under 
S. 457, Indian Penal Code—Orders under S. 562 by Sub-Magistrate with first 
class powers—A ppealability. 

An appeal lies to the Sessions-Judge from orders passed under S. 562 by 
a Stationary Sub-Magistrate with frst class powers and therefore by force 
of S. 415-A from the sentence imposed under S. 457 of the Penal Code. 


If an order under S. 380 (after amendment to Criminal Procedure Code 
in 1923) is appealable, an order under S. 562 is equally appealable. 

Emperor v. Hiralal, (1924) I. L. R. 46 All. 828 and Bahadur Molla v. 
Ismail, (1924) I. L. R. 54 Cal. 463, referred to. 

Petitioned under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Judg- 
ment of the Court of Session of the Tinnevelly Division, dated 
the 22nd day of March, 1934 and passed in C. A. No.13 of 
1934, preferred against the Judgment of the Court of the 
Stationary First Class Magistrate of Srivaikuntam, dated the 
23rd day of January, 1934and passed in C. C. No. 797 of 1933. 


K. S. Jayarama Aiyar for J. S. Vedamanikkam for 
petitioner. a 
P. N. Marthandam Pillai for respondents. 


A. Narasimha Aiyar for the Public Prosecutor on behalf 
of tbe Crown. 


The Court made the following 


ORDER. Curgenven, J.—The question raised in this case 
is whether an order passed by a Court under S. 562, Criminal 
Procedure Code, is appealable. The petitioner was complainant 
in a case in which four persons were convicted of breaking 
into a shop at night and committing theft, under Ss. 457 and 
380, Indian Penal Code. The first and second accused were 





* Cri. R. Case: No. 540 of 1934. 31st October, 1934, 
(Cri. R. P. No. 496 of 1934). 
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boys aged 12 and 15 respectively and the Stationary Sub- 
Magistrate who convicted them released them after due 
admonition under sub-S. 1-A, of S. 562. The third accused 
was of mature years and received a fine of Rs. 25. The fourth 
and last accused was a youth aged 17, and he was released 
under S. 562 (1) on entering into a bond with one surety. 
The accused two to four preferred an appeal and the learned 
Sessions Judge who disposed of it has, we think, rightly held 
that the release after admonition of the second accused was 
illegal because sub-S. 1-A does not apply toa case of house- 
breaking and further that the sentence of fine alone imposed 
upon the third accused was illegal because S. 457, Indian 
Penal Code, makes a sentence of imprisonment, with or 
without fine, compulsory. In the result he set aside the orders 
of the Court below, thereby acquitting the accused, and left 
the matter there, considering the case not of sufficient gravity 
to merit further action. 


Mr. Jayaram Aiyar for the petitioner argues that no 
appeal lay from the orders of the Stationary Sub-Magistrate 
(who it may be explained exercises first class powers) to the 
Sessions Judge. We may take it that no appeal would lie 
from’ the order imposing a fine under S. 457, Indian Penal 
Code, although it was an illegal order, because such an appeal 
would be excluded by the terms of S. 413, Criminal Procedure 
Code. The question then is whether an order under S. 562 
is appealable. If it is appealable the other persons convicted 
at the trial would have a right of appeal under S. 415-A. 


Under S. 404 no appeal lies from any judgment or order 
except as provided for by the Code, and under S. 408 any 
person ‘convicted’ on a trial held by a Magistrate of the first 
class may appeal to the Court of Session, subject to the 
qualifications as regards minimum sentence contained in Ss. 413 
and 414. S. 562, provides that a first offender dealt with 
under its provisions must first be ‘ convicted’; and if the word 
‘convicted’ is used in the same sense in that section and in 
S. 408 there can be no escape from the conclusion that a person 
dealt with under S. 562 has a right of appeal. The argument 
that S. 423, which defines the powers of an appellate Court in 
disposing of an appeal, does not contain any provision for 
setting aside an order under S. 562 does not, we think, avail to 
affect that conclusion. The language of S. 423 has remained 
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unchanged since the Code of 1882, which contains no provisions 
similar to those of S. 562. It is unnecessary to regard S. 423 
as an exhaustive statement of the powers of an appellate Court 
or to hold that an appeal from a conviction can only be 
entertained when the conviction is accompanied by a sentence. 
On the other hand S. 408, renders an order made or sentence 
passed under `S. 380, Criminal Procedure Code, appealable— 
an amendment inserted in 1923 probably in consequence of 
doubts such as arose in Emperor v. Bhimappa Ulvappa} and it 
is difficult to see why if an order under S. 380 is appealable an 
order under S. 562, should not be appealable. Altogether we 
think that if the word ‘conviction’ be consistently given its 
ordinary sense of an adjudication of guilt the terms of the 
Code leave no doubt as to the answer to be given to the 
question raised. 


The petitioner’s learned Advocate has endeavoured to 
create a doubt as to the meaning of the word ‘ conviction’ by 
referring to certain English cases, but they do not support him 
in his main contention. In Burgess v. Boetefeur2, certain 
persons had pleaded guilty to keeping a disorderly house. The 
judgment was respected that the nuisances might in the mean- 
time be abated, and this having been done, the parties were 
afterwards brought up for judgment, when they were each 
fined Is. and discharged. The question was whether the 
conviction took place when the defendants pleaded guilty, 
or when they were brought up and received sentence. 
Tindal, C. J., observed that the word ‘ conviction ’ was undoub- 
tedly verbum acquivucum, being sometimes used as meaning 
the verdict of a jury and at other times in its more strictly 
legal sense for the sentence of the Court. But he decided that 
in the case before him it must mean the judgment of the 
Court. We propose no other meaning here. Another case 
under the same statute was Jephson v. Barkers. There the 
defendant pleaded guilty and was ordered to enter into his 
recognizances to come up for judgment when called on. 
Stephen, J., held that there had been a judgment that is to say, 


“ there had been an order of the Court that the prisoner should enter into his 
recognizance to come up for judgment if called upon”. 





1. (1915) 17 Bom.L.R. 895. 
2. (1844) 7 M. and G. 481: 135 E. R. 193, 
3. 3 T.L.R. 40. 
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This case, as Mr. Jayaram Aiyar has to admit, is 
directly against him. In the third case, Hartley v. Hindmarsh1 


it was held that there was no conviction as the order passed 
was not an adjudication upon the case. 


Several decisions have held that an order under S. 562 is 
appealable. In Emperor v. Hiralal2. Boys, J., in so decid- 
ing, notices an objection which has been suggested here too 
why should an order under S. 562, which involves no sentence, 
be appealable when a first class Magistrate can pass an 
unappealable sentence of fine up to a certain amount. We 
can see nothing very anomalous in this. The general effect 
of the relevant provisions of the Code has been reviewed by 
Mukerji, J., in Bahadur Molla v. Ismail8. This case has been 
approved and followed in Bombay in Madhav v. Emperor. All 
these judgments are subsequent to the amendment of S. 408 
by Act XVIII of 1923. 


We hold that an appeal lay to the Sessions Judge from 
the orders passed under S. 562 and also therefore, by force of 
S. 415-A, from the sentence imposed under S. 457, Indian 
Penal Code. This being the only point taken in revision, we 
conclude that there is no sufficient reason to interfere with the 
judgment of.the Court below. The Criminal Revision Petition 
is dismissed. 


K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT:—MR. JusTICE VARADACHARIAR AND MR. 
Justice Burn. 


A. L. Rama Patter and Brothers by 





partner A. L. Rama Pattar .. Appellant* (Plaintiff) 
v. 
Manikkam alias Lingappa Gounder .. Respondent ` (third 
Defendant). 


Undue Influence—Crediors advancing money to debtors—Plea of undue 
influence by one of the signatories to the document creating the debt—Onus 
of proof, in circumstances raising probability of the creditor having exercised 
undue influence, that the person was not unduly influenced by himself or that 
himself derived benefit owing to undue influence by others. 


1. (1866) 1 C.P. 553, 2. (1924) LLL.R. 46 AIL 828, 
3. (1924) LL.R. 52 Cal. 463. 4. A.TR. 1926 Bom. 382, 


* Appeal No. 398 of 1932. 6th September, 1934. 
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Where the plaintiffs, the creditors, advanced some amounts to idefend- 
-ants 1 and 2, brothers, and got to a certain document in settlement of amounts 
due to them the signature of defendant 3, a nephew of the other two defend- 
ants, and the third defendant disputed his liability and set up the plea of 
undue influence on him, on the question of onus of proof. 


Held, that the burden lay on the plaintiffs to show a free consent to 
abide by the liability on the part of defendant 3, that is, the third defendant 
had such protection as would secure to him a free and unfettered judgment, 
independent of any sort of control. 


Narayana Doss Balakrishna Doss v. Buchray Chordia Sowcar, (1927) 53 
M.L.J. 842 followed. 


It is not even wrong to say that where a third party stands in no confi- 
dential relation to the promisor or grantor, the onus does not in the first 
instance lie on the former to show that no undue influence was used. Itis 
only when he is found or could be assumed to have had notice of the 
exercise of undue influence by another or at least of circumstances raising a 
presumption or probability of undue influence, that onus will be shifted on 
to him. 


The principles followed by Courts of Equity in England in dealing with 
similar transactions are equally applicable in this country. 


As regards the part taken by plaintiff in the exercise of undue influence, 
there can be no doubt that under the English authorities, the result will be 
the same, whether the plaintiffs themselves exercised the undue influence or 
took the benefit of a transaction with notice. 


Principle of decision in Maitland v. Irving, (1846) 15 Sim. 437: 60 E.R. 
688, has been adopted by the Indian Legislature in enacting S. 89 of the 
Trusts Act. 


Lancashire Loans, Ltd. v. Black, (1934) L.R. 1 K.B. 380, applied. 


Appeal against the Decree of the Court of the Subordi- 
nate Judge of South Malabar at Palghat in O.S. No. 6of 
1932. 


T. M. Krishnaswami Aiyar and C. S. Swaminathan for 
appellant. 


The Advocate-General (Sir A. Krisnaswami Aiyar), 
C. Unikanda Menon and K. Kunhi Krishnan Nair for respon- 
dent. . 


The Court delivered the following 


JupcMEentT.—The plaintiffs—appellants are a family of 
landlords and money-lenders in Palghat. Defendants 1 and 2 
are brothers, and the third Defendant is their nephew. They 
two owned extensive properties in the neighbourhood of Pal: 
ghat, but have latterly got into. difficulties and 1 and 2 defend- 
ants were adjudicated insolvents in 1932. The suit was laid 
for the recovery of a sum of about Rs. 58,000 due as per 
account Ex. A. The third Defendant was the only contesting 


defendant and the question in the appeal relates to his liability. 
14 
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The claim in the appeal has been limited to a sum of Rs. 15,000 
on the ground, perhaps, that the third defendant has not assets 
enough to yield anything more, or on the ground that the 
balance could be realised from the assets of 1 and 2 defend- 
ants. But this makes no difference, so far as the question to 
be decided is concerned. 


The point in dispute was embodied in one comprehensive 
issue, viz., whether the 3rd Defendant’s signature (to Ex. A), 
has not been obtained under circumstances mentioned in his 
written statement and whether if so, he is not liable. The 
story in the written statement was that the third Defendant had 
from his infancy been living with and under the protection of 
defendants 1 and 2 till October, 1930, that though he attained 
majority in 1928, he was in the habit of affixing his signature 
to any paper if so directed by the first Defendant and he must 
have so signed in the plaintiff’s book Ex. A, without under- 
standing the matter or making any enquiry whatever, because 
he feared the first Defendant and believed that there would 
be no fraud or deception in the matter. It further alleged 
that he subsequently discovered that he had been defrauded in 


the matter, and that the plaintiffs who were well aware of the 


circumstances of the family had conspired with defendants 1 
and 2 to get the third Defendant involved in this lability, for 
their own better security. 


Exhibit A is an account book beginning from September, 
1928. But itis clear from the evidence that the plaintiffs 
had been lending moneys to defendants 1 and 2 for at least 
two years before that date. Ex. Ais headed as an account 
of plaintiffs’ dealings with 1 and 2 defendants. It begins with 
an entry, dated 29th of September, 1928, whereby 1 and 2 
defendants acknowledge liability for a sum of Rs. 13,702-11-0 
said to be due’ for principal and interest under a pro-note of 
earlier date. Between October, 1928, and February, 1929, 
there were further borrowings to a considerable extent, but no 
amount seems to have been repaid. In September, 1929, 1 
and 2 defendants wanted a further advance of Rs. 8,000; but 
as they were heavily indebted to plaintiffs even by that time, 
the plaintiffs refused to lend more, unless | and 2 defendants 
gavesecurity. According to the evidence of P.W. 1 (who is 
one of the plaintiffs), the first defendant then said that it was . 
not possible to give security at that time and that he would get 
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his brother’s son also (third defendant) to sign. The witness 
adds, that, as the vakil whom he consulted, advised him that 
money might be advanced if third defendant also signed, he 
intimated the same to the first defendant, that accordingly the 
‘three defendants came to the plaintiff’s shop on the evening 
of 22nd September, 1929 and received Rs. 8,000 after signing 
an entry in the plaintiff’s book (Ex. A) in the following 
terms.—“‘Having admitted that I am liable for the balance of 
principal amount and interest and for future credit and debit 
found under this book, I have signed this”. 7 days later, the 
account for the Malayalam year was struck and the three 
defendants signed on an one anna stamp below the entry show- 
ing the debit balance due on that date. It is on the strength 
of these. signatures of the third defendant in Ex. A that the 
plaintiffs seek to hold him liable. 


The evidence shows that the third -Defendant’s father 
had died in 1913, and the widow and the third defendant, 
(then‘an infant) continued to live with Defendants 1 and 2, 


who were in management of the family properties. The boy 


was at school up to March, 1931, and in the: partition suit 
(O.S. No. 63 of 1922) which another uncle had filed -against 
these defendants, the present 1 and 2 Defendants: were con- 
ducting a common defence on behalf of the third Defendant 
as well, though his mother was the guardian ad litem- on 
record. He attained majority in September, 1928, but continued 


to live with defendants 1 and 2 till October, 1930. Though, 


in the plaint, it was alleged that defendants “Í and 2 had 
borrowed the amounts shown in Ex. A for the “common 
necessities” of the family of defendants 1 to 3, no serious 
attempt was made to prove this allegation. The onus of 
proving the same would by no means have been light, in view 
of the fact that the third defendant was only a nephew of the 
defendants 1 and defendants 1 and 2 were in possession of 
extensive properties yielding a large income. There have, no 
doubt, been litigations since 1922, in which considerable stims 


must bave been spent. But as no attempt has been made to ` 


bind the third defendant on the ground of family necessity, 
we need not pursue this question. Mr. T. M. Krishnaswami 
Aiyar (for the appellants) suggested that though the binding 
character of the loans could not be said to have been proved, the 
possibility of the utilisation of the loans for family purposes 
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might have been one of the reasons that induced the third 
defendant to take upon himself an express liability for these 
loans, and to this extent, the presumption or inference of 
undue influence would be negatived. But there are no materials 
on the record to afford sufficient basis even for this argument. 


There appears to have been considerable discussion, in 
the lower Court, as to the exact nature of the plea raised by 
the third defendant whether itis one of fraud or one of undue 
influence. But, as the matter has really to be dealt with, on 
the facts appearing in the case, Mr. Krishnaswami Aiyar did 
not press this objection as to the form of the plea. After all 
as shown by the judgment of Lord Harwicke in Lord Chester- 
field v. Janssen! the equitable jurisdiction based on undue 
influence is only a development of the principle of relief on 
the ground of fraud (see also Lancashire Loans, Lid. v. Blacke. 

The defence of the third defendant was in substance set 
forth in Ex. 3, a notice which he sent to the plaintiffs, as 
early as 22nd October, 1930. This was sent within a few 
days after the third defendant began to live separate from 
defendants land 2. It has been suggested that it was sent 
at the instance of another uncle of the third defendant who 
had quarreled with defendants 1 and 2 and who is now helping 
the third defendant. This might be true; but that is just the 
way the thing would have happened ever if the third defend- 
ant’s plea of undue influence by defendants 1 and 2 is well 
founded. We have only got to see whether the facts proved 
in the case support that plea and we are not much concerned 
with the motives or circumstances that led the third defendant 
to repudiate his liability. 


The learned Subordinate Judge has feand that: 


“ the plaintiffs were anxious to get the third Defendant also to sign the 
hand book as the money advanced was fairly large and as 1 and 2 defendants 
wanted more money. They must have therefore asked Defendants 1 and 2 
to get the third Defendant also to sign the hand book.......... That the third 
defendant signed the book when he was under the influence of defendants 1 
and 2 cannot be doubied........l am of opinion that the third defendant did 
not appreciate the magnitude of the liability he was undertaking when he 
signed Ex. A...... eee the plaintiffs can be said to have notice of the influ- 
ence exercised on the third Defendant by defendants 1 and 2. The first 
Defendant was in a position to dominate the will of the third Defendant 
atiaws he has taken an unfair advantage over the third Defendant”. 


Me ee ret rene NTN GN erga ee a enn 


1, (1750-51) 2 Ves. Sen. 125 at 155: 28 E.R. 82, 
2. (1934) L.R. 1 K.B. 403 at 404. 
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As to the law, he said that, in the circumstances, the 
burden lay on the plaintiffs to show a free consent, i.e., that 
third Defendant had such protection as would secure to hima 
free and unfettered judgment, independent of any sort of 
control. Following the decision of Venkatasubba Rao, J., in 
Narayana Doss Balakrishna Doss v. Buchraj Chordia Sowcart 
the learned Subordinate Judge held that on the facts found, 
the plaintiffs could not hold the third Defendant liable. 


Mr. Krishnaswami Aiyar contended that the third 
Defendant sought torely on the ground that the plaintiffs in 
collusion with defendants 1 and 2, fraudulently caused him to 
sign Ex. A and, no such fraud having been made out, the 
plaintiff’s claim against the third defendant should have been 
upheld. He further pointed out that on more than one matter, 
the third defendant had not spoken the truth and that his ver- 
sion of the transaction should not be accepted. Even if it 
were permissible to deal with the case as one of undue influ- 
ence he maintained that the onus lay on the third defendant to 
prove the exercise of undue influence and that it had not 
been discharged. In particular, he insisted that whatever 
might have happened between 1 and 2 defendants on the one 
hand and the third defendant on the other, there was no proof 
that the plaintiffs exercised and undue influence over the third 
defendant and thereby obtained an unfair advantage. As to 
the law, he argued that the decision of Venkatasubba Rao, J., 
in Narayana Doss Balakrishna Doss v. Buchraj Chordia 
Sowcari ought not to be followed, because it is based upon the 
decisions of English Courts of Equity, in disregard of the 
warning contained in several pronouncements of the Judicial 
Committee, that, in this Country, questions as to undue influ- 
ence must be decided on the provisions of the Indian Contract 
Act alone and that the principles on which English Courts of 
Equity deal with similar questions are entirely inapplicable. 

As we have already pointed out, the written statement of 
the third defendant sets out all material facts and his claim to 
relief must be decided with reference to them, independently 
of their being labelled as fraud or undue influence (see Smith 
v. Kay2 per Lord Cramworth). The mere fact that on one or 
two matters the lower Court was not prepared to accept the 


neers iy 





1, (1927) 53 M. L. J. 842. 
2. (1859) 7 H.L.C. 750: 11 E.R. 299 at 307. 
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defendant’s evidence, will not disentitle him to relief, for, in 
such cases, the conclusion of the Court rests not so much upon 


` direct evidence showing that any deception was practised, as 


tipon inferences arising from the situation of the parties and 
the nature and effect of the transaction. That the transaction 
is seriously detrimental to the interests of the third defendant 
can admit of no doubt. With very little thought as to add 
without due appreciation of, its nature and effect, the third ` 
defendant undertakes liability not merely for the amount 
actually. advanced at the moment of his signing but also for 
all the advances taken by defendants 1 and 2 from the plain- 
tiffs in the past and, what is more curious, for all loans which 
may be taken by them in the future. That defendants 1 and 
2 stood in a fiduciary relation to the third defendant can again, 
admit of no doubt; and that they used their influence to obtain 
an unfair advantage to themselves can scarcely be disputed. 


It is noteworthy that 1 and 2 defendants have not been 
examined in this case. We are unable to agree with 
Mr. Krishnaswami Aiyar, that it was for the third defendant 
to examine them. Itis true that at one stage the first defend- 
ant had been summmoried on‘behalf of the third defendant, but 
the plaintiffs could not have been misled by this step, because 
they began to lead evidence only after the third defendant’s 
case had been closed. 


That the plaintiffs gained a substantial advantage by 
reason of the third defendant making himself jointly liable 
for the amounts advanced and to be advanced to defendants 1 
and 2, can scarcely admit of any doubt. It is also clear from 
the evidence on the plaintiffs’ side, that they knew of the 
circumstancés of the defendants’ family, and that the third 
defendant had only recently come of age. It is also fairly 
clear that it was at their instance that the third defendant was 
brought into the transaction.: 

2- With these indisputable circumstances, it will be instruc- 
tive to compare the findings on which Justice Fry based his 
decision in Bainbridge v. Browne! in favour of the creditor. 
The learned Judge there found, that the creditors did not even 
know the age of the plaintiff who sought relief on the ground 
of undue influence, that they did not know that the plaintiff 
was resident under his father’s roof or was in any way under 








: 1. (1881) L.R. 18 Ch. D. 188. 
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his control, that they had reason to believe he was assisted by 
a Solicitor as well as by certain family friends and were led to 
believe that the plaintiff was acting independently of the father 
Cobbett v. Brock}. i 


As regards the part taken by the plaintiffs in the exercise 
of undue influence, there can be no doubt, that under the 
English authorities, the result will be the same, whether the 
plaintiffs themselves exercised the undue influence or took the 
benefit of a transaction with notice that that transaction was 
the result of undue influence, exercised by their debtors, 
defendants 1 and 2. As observed by Mr. Justice Venkata- 
subba Rao in Narayana Doss Balakrishna Doss v. Buchraj 
Chordia Sowcar? once it is shown that the plaintiffs were 
aware of the existence of a fiduciary relationship between the 
first and third defendants, they are under the same disability 
as the party who occupied the position of confidence. 


Mr. Krishnaswami Aiyar’s main contention, therefore, 
was, that in this Country, the question must be decided solely 
with reference to the terms of S. 16 of the Contract Act 
(Lala Balla Mal v. Ahad Shah8, Raghunath Prasad v. Sarju 
Prasad4 and Gafur Mohammad v. Mohammad Sharif6 that, 
under that section, the undue influence must be shown to have 
been exercised by the other party to the contract, whether 
directly or in consipiracy with or through the agency of others 
Poosathurai v. Kannappa Chettiar and that mere notice or 
_ knowledge of circumstances raising a presumption or proba- 
bility of undue influence, as between the defendants inter se 
did not throw on the plaintiffs, the onus of proving that they 
had derived no unfair advantage or that the third defendant 
acted as a free agent. 


It may be conceded that S. 16 of the Contract Act deals in 
terms with the exercise of undue influence hy one party to the 
contract on the other. Indeed, this is the ordinary type of cases 
of undué influence. The question of the effect of undue influence 
exercised by somebody other than the grantee or promisee, does 
not seem to have arisen in the cases that went up to the Judicial 


1. (1855) 20 Beav. 524: 52 E. R. 706. 2. (1927) 53 M.L.J. 842. 
3. (1918) 35 M.L.J. 614: 29 C.L.J. 165 (P.C.). 
4. (1923) I.L.R. 3 Pat. 279 (P.C.). 
5. (1932) 63 M.L.J. 54: 56 C.L.J. 55 (P.C.). 
6. (1919) L.R. 47 LA. 1: LLR. 43 Mad. 546: 38 M.L.J. 349 (P.C.). 
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Committee from India, except in Poosathurai v. Kannappa 
Chettiar}. We are not sure whether the observation of Lord 
Shaw in that cases, about the exercise of influence ‘inconspiracy 
with or through the agency of others’ is not wide enough to 
take in the full scope of the doctrine as illustrated by the 
English Cases; for ‘agency’ may in such cases well include 
insfances in which the creditor or transferee knowingly or 
intentionally leaves everything in the hands of his principal 
debtor. As observed by their Lordships in Turnbull & Co. v. 
Duval? the creditor who conveniently leaves everything to be 
managed by another ‘must abide the consequences’. Further 
examination of the question became unnecessary in Poosathurai 
v. Kannappa Chettiar, because the Committee came to the 
conclusion that the transferee had obtained no unfair advan- 
tage and that the sale had not been shown have been for an 
undervalue. 


Confining ourselves however to the statute law of India, 
it is clear, that the principle of the English Cases referred to 
by Mr. Justice Venkatasubba Rao, has been made applicable 
in this country by S. 89 of the Trusts Act. As early as in 
Roop Laul v. Lakshmi Doss’ the application of these rules in 
this country was recognised by Mr. Justice Sankaran Nair (see 
pages 21 and 22) and when that case went up on appeal before 
3 Judges, they too observed that it made no difference that the 
claim under the deed was made not by the person who exercised 
the undue influence but by a third part. See Lakshmi Doss 
v. Roop Laul4. In that particular case, the third party was 
a valunteer and some of the earlier English Cases are also 
cases relating to volunteers, but numerous later decisions in 
England have applied the same principles even to creditors 
or transferrees for value, provided they had notice of all the 
relevant facts. 


In view of Mr. Krishnaswami Aiyar’s insistance on the 
inapplicability of the English rule, it is interesting to find, that 
in the foot-note to S. 89 of the Trusts Act, in Stokes Anglo- 
Indian Codes, reference is made to Maitland v. Irving5, though 
the reference is wrongly printed as Maitland v Irving’. Its 








1. (1919) L.R. 47 I.A. 1: LL.R. 43 Mad. 546:-38 M.L.J. 349 (P.C.). 
2. (1902) A.C. 429 at 435. 3. (1905) ILL.R. 29 Mad. 1. 
f 4. (1906) T.L.R. 30 Mad. 169 at 178: 17 M.L.J. 19 (F.B.). 
5. (1846) 15 Sim. 437: 60 E.R. 688. 
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significance lies in the fact that, as stated by him in the 
introduction, Dr. Whitley Stokes was the draftsman of the 
Trusts Act and the foot-notes refer to the English decisions, on 
which the sections were founded. Maitland v. Irving}, thus 
relied on by him, was a case very much like the present. A 
and B consented to postpone the payment of £5,000 due to 
them from C in consideration of C procuring and giving them 
the plaintiff’s guarantee for that sum; and C at the same time 
informed A and B that the plaintiff was his niece and was 
possessed of considerable property, that she had resided with 
him for sometime, that he had been for guardian and that she 
had been of age for about a year anda half. The guarantee 
thus given was held unenforceable by the creditors. The 
vice-chancellor observed : 

“Tt seems very extraordinary that with full knowledge of those circum- 
stances, they should have at once acceded to the proposal without making 
any enquiry or taking any pains to ascertain whether the young lady wasa 
free agent and perfectly willing, with a full knowledge of the consequences, 
to do what the guardian said he would invite her or propose to her to do.. 

... They must have perceived that by adopting the suggestionof McLean 

: (the debtor) they relied on the influence that he had over the young lady.. 
..knowing the defenceless situation of the young lady, they combined, with 
McLean, who disclosed it to them, in order that advantage might be taken of 


her defenceless situation for the benefit of all the three and my opinion is 
that they must all three be considered as standing in the same situation.” 


When it is found that the principal of this decision has 
been adopted by the Indian Legislature, in enacting S. 89 of 
the Trusts Act, there is no substance in the contention that 
later English authorities of the same type, furnish no guidance 
to us in the application of the rule. 


It is unnecessary to refer again to the cases reviewed by 
Mr. Justice Venkatasubba Rao. We therefore content ourselves 
with noting the latest decision of the Court of Appeal in 
England in Lancashire Loans, Lid. v. Black?. A married 
daughter living with her husband and away from her mother 
had, at the mother’s request, entered into transactions with the 
mother’s creditors, with a view to help her. The Court of 
Appeal refused to hold the transactions binding on the 
daughter. Lawrence, L.J., observed that, in cases of this kind, 
“the question is not merely whether the son or the daughter 
‘knew what he or she was doing, had done or proposed to do, 
but how the intention was produced.......... the law protects 


1. (1846) 15 Sim. 437: 60 E.R. 688. 2. (1934) 1 K.B. 380, 
15 


Rama 
Patter 
v. 
Lingappa 
Gounder. 


Rama 
Patter 
v. 
Lingappa 
Gounder, 


114 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


young persons of an impressionable age, when gratitude, 
affection and respect for a parent are fresh and strong, not by 
curtailing their capacity to deal with others but by binding the 
consciences of those who deal with them...... the mother 
seems to have taken it for granted that she could get the 
daughter to comply with her request...... and it never seemed 
to have occurred to the daughter to do otherwise than accede 
to whatever her mother asked her to do....the transnction 
was never properly explained to the daughter and she did not 
fully understand what she was doing”. As to the position of 
the creditors, the Lord Justice said: 


“Ttis plain that they knew or had notice of all the relevant facts...... 
they were permitting, if not inducing, a young woman...... to enter into a 
transaction the whole burden of which they anticipated would fall on her.. 
....they are in no better position than the mother would have been in, had 
the daughter assigned her reversion directly to her, instead of to the respon- 


‘dents, for her benefit.” 


(See also O’Connor v. Foley! and Kempson v. Ashbee? 


_and the cases collected in the note in 16 M.L.J. 252 of the 


Journal portion). 

‘With reference to the observation of Broughton, J., in’ 
Raj Coomar Roy v. Alfusuddin Ahmed3—from which 
Venkatasubba Rao, J., dissents—we may state that even 
there, the learned Judge does not seem to have felt any 
doubt as to the applicability of the English rule. It does 
not even. seem to us wrong to say, as he did, that were 
a third party stands in no confidential relation to the 
promisor or grantor, the onus does not in the first instance lie 
on the former, to show that no undue influence was used. It is 


‘only when he is found or could be assumed, to have had 
notice of the exercise of tndue influence by another or at least 


of circumstances raising a presumption or probability of undue 
influence, that the onus will be shifted on to him. . 

We are of opinion that the painciples followed by Courts 
of Equity in England in dealing with similar transactions are 
equally applicable in this Country and judging the suit tran- 
saction by those principles, the plaintiffs cannot hold the third 


-defendant liable. The appeal therefore fails and is dismissed 


with.costs. l 
K. C. . _— Appeal dismissed. 


1. (1905) 1 Trish Reports p. 1. 
2. (1874) L.R. 10 Ch. App. p. 15. 3: (1881) 8 C.L.R. 419, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. 


Chitikala Peda Yerranna .. Appellani* (first Respon-. 


dent) in S.A. No. 1806 of 
1927, High Court Plain- 


tif) 


Chitikala Somanna and others .. Respondents (Respoud- 
: ents (Appellant in S.A. 
No. 1806 of 1927, High 

Court Defendants). 


Madras Hereditary Village Offices Act (UII of 1895), Ss. 5 and 13 (ii)— 
Service inam—Transfer—Description ‘khandagutta cowle’ — Meaning of— 
Lease and not amortgage—S. 5 of the Act excluding leases from its opera- 
tion—Government resumption of the inam and regrant after fullassessment 
—IVhether lease granted was extinguished by Government's resumption— 
Board’s Standing O. 55, para. 3. 

. A certain service inam land belonging to a minor was given away by his 
guardian by a document in 1915 which recited that a sum of Rs. 693 was 
received for the purpose of paying debts and in consideration of it the trans- 
feree (defendant) was put in possession for 33 years. But in 1920 the 
Government resumed the inam and fully assessed it and regranted it to the 
original holder. At about the same time the original holder was sued, this 
property was attached, sold in Court auction and purchased by the plaintiff 
in the present suit, on the contention that the defendant’s possession was 
invalid, 

Held, (1) that the description in the document of transfer as ‘Khanda- 
gutta cowle’ which meant a lease for a fixed premium, inspite of the later 
recitals in the document that the land had been ‘mortgaged’ for 33 years for 
‘discharging’ the aforesaid debt, could only make it ont as a lease for a 
fixed premium. . 

Nidha Sah v. Murli Dhar, (1902) L.R. 30. I.A. 54: LL.R. 25 All. 115 (P. 
C.) followed. 

(2) That the lease was not void as it was excluded from the operation of 
S. 5 of the Hereditary Village Offices Act. 

Kshetrabaro v. Harikristna, (1909) I.L.R. 33 Mad. 340: 20 M.L.J. 417; 
Kummara Peda Subbayya v. Karaha Chennappa, (1914) 28 M.L.J. 303 and 
Sundararaju Dikshatulu v. Seshadri Dikshatulu, (1927) 54 M.L.J. 76, relied 
on. - : x 
(3) That the resumption of the inam by the Government did not operate 
to extinguish any engagement entered into by the holder before the resump- 
tion took place, as the resumption and regrant upon terms which directed in 
this case that the resumed land should be fully assessed, involved no more 
than the termination of the inam by the full assessment that the Government 
imposed. 

What was resumed was not the land itself but only the remitted 
assessment. A reference to S. 13 (11) of the Act III of 1895 and to 


* L. P. A. No. 70f 1932. - 8th November, 1934. 
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paragraph 3 of the Boards Standing O, 55 will show that for purposes of re- 


` sumption an inam is presumed to comprise the net assessment on the land, 


except where there is a prima facie evidence that the land too is included. 
Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Jackson, dated 27th day 
of October, 1931 in S.A. No. 1806 of 1927, preferred against 
the decree of the District Court of Vizagapatam in A.S. No. 
403 of 1925 preferred against the decree of the Court of the 
District Munsif of Yellamanchili in O.S. No. 462 of 1924. 


Y. Suryanarayana for appellant. 
K. Venkatrama Raju for respondents. 
The judgment of the Court was delivered by 


Curgenven, J —This Letters Patent Appeal arises out of 
a suit filed to eject the defendants, who are in possession 
under what is called a Khandagutta cowle of a land described 
as carpenter’s service inam. This land was in 1915 the 
property of a minor named Satyanarayana and in that year 
his mother as his guardian executed the document in question, 
Ex. I to the first defendant, of whom the second and third 
defendants are brothers. The document has been abstracted 
in paragraph 8 of the District Munsif’s judgment. A sum of 
Rs. 693 was received for the purpose of paying certain debts 
and in consideration of it the first defendant was put in 
possession for 33 years. In 1920 the Government resumed 
and fully assessed this inam and regranted it on patta to’ 
Satyanarayana. At about the same time Satyanarayana was 
sued, and this property was attached under the decree, sold in 
Court auction and purchased by the plaintiff in the present 
suit. He has endeavoured to show that the instrument under 
which the defendants are in possession is invalid and now 
appeals against a judgment which upholds it. 


The question which first arises is whether Ex. I is a 
mortgage ora lease. It is, as we have said, called a Khanda- 
gutta cowle, which appears to mean a lease for a fixed pre- 
mium. At any rate, whatever the meaning of the word 
‘Khandagutta’, ‘cowle’ ordinarily denotes a lease and not a 
mortgage. On the other hand, in the body of the document it 
is recited that the land has been ‘mortgaged’ to the first defend- 
ant for a period of 33 years and reference is made to 
“discharging the aforesaid debt.” But again, the sum of 
Rs. 693 is to carry no interest and is to be extinguished by a 
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cist or rent of Rs. 21 per annum, which for the 33 years would 
‘amount to this figure. The transaction in most respects 
resembles that considered by a Full Bench of this Court ina 
Reference under Stamp Act, S. 461. It was held that that 
document was a usufructuary mortgage and not a lease. In one 
important respect however there is a difference, namely, that 
the rents and profits in the other document were to go in satis- 
faction not only of the principal amount but of the interest 
thereon. That was a fairly plain indication that the money 
advanced was regarded as a debt, not as a premium. The 
learned Judge who dealt with this point on second appeal in 
this case was of opinion that the considerations which weighed 
with the Privy Council in holding that the document in Nidha 
Sah v. Murli Dhar2 was not a mortgage should, prevail here 
too, and we agree with him, in holding that the document in 
that case was not a mortgage in any proper sense of the word, 
their Lordships say: 


“ Itis not a security for the payment of any money or for the perform- 
ance of any engagement. No accounts were to be rendered or required. 
There was no provision for_redemption expressed or implied. It was simply 
a grant of land for a fixed term free of rent in consideration of a sum made 
up of past and present advances. We consider that Ex. I is what it is enti- 
tled,a lease for a fixed premium.” 


The next question is whether this transaction is of a kind 
` prohibited by S. 5 of the Madras Hereditary Village Offices 
Act (III of 1895), which lays down that the emoluments of 
village-offices shall not be liable.to be transferred or encum- 
bered in any manner whatsoever. The words “transferred or 
encumbered” have received judicial interpretation by a Bench 
of this Court in Kshetrabaro v. Harikrisina’. In that case a 
permanent lease of lands forming the emoluments of an office 
was in question. The learned Judges held that the occurrence 
of the words “or encumbered” after “transferred” showed 
that the latter word did not include the transfer of an interest 
such as is acquired bya mortgage and which leaves the owner- 
ship in the transferor. The inference was that, whenit is said 
that the emoluments are not liable to be transferred, what is 
prohibited is a transfer of ownership. Thus even the grant of 
a permanent lease would not fall within the section. This 
case has been followed by another Bench in Kammara Peda 


oe 








: 1. (1897) LL.R. 21 Mad. 358 (F.B.). 
“2. (1902) L.R. 30 LA. 54: LL.R. 25 All 115 (P.C.). 
3, (1909) I.L.R. 33 Mad. 340: 20 M.L.J. 417. 
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Subbayya v. Kararha Chennappal where a lease for 45 years 
with the provision that the rent should go in deduction of the 
debt, very similar to the present lease, was held not to fall 
within S. 5 though it might be voidable after the death of the 
grantor. In neither of these cases has the policy underlying 
the terms of S. 5 been adverted to. The intention of the rule, 
we take it, is to ensure that the property which furnishes the 
emoluments of the office is not so dealt with as to put an end 
to those emoluments either permanently, asin the case of an 
outright sale, or for a term of years, as in the case of a mort- 
gage. This safeguard is necessary not only to conserve the 
emoluments for successors to the alienor but so that he him- 
self may derive an annual income from the property; because 
a holder of a service inam who is allowed to enjoy by antici- 
pation the receipts of a number of years, and appropriate the 
money, say, to debts already incurred, is not likely to render a 
satisfactory service. In the present case it will be apparent 
that the transaction, though ‘it may be technically a lease, has 
in practice all the consequences of a mortgage; and we were at 
first so impressed with the disadvantages of permitting such a 
transaction that we were tempted to hold that a lease of this 
kind, which afforded no annual income, would fall within the 
mischief of the rule. Some support for such a position is to 
be found in Sundara Raju Dikshatulu v. Seshadri Dikshatulu2, 
were in dealing with a very similar lease of some hereditary 
archaka service inam lands the learned Judges expressed the 
view that the real question to be considered was whether the 
transaction in effect placed the income from the lands beyond 
the disposal of the holder of the office and prevented him from 
enjoying the emolument, which were intended to go to the 
holder of the office in order to enable him to discharge his 
duties properly. In that case however the terms of a statu- 
tory provision were not in question. But here, if once it is held 
that certain types of leases offend against the section, while 
others do not, it will be difficult to place any definite construc- 
tion upon the words “liable to be transferred or encumbered”’. 
Further, apart from this statutory provision, the Government 
have other methods of dealing with such a case and in fact in 
the present instance have accepted this alienation as a ground 
for resuming this inam. Accordingly we think there is no 
i 
1. (1914) 28 M.L.J. 303. l 2. (1927) 54 M,L.J. 76. 
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sufficient ground for differing from the cases cited above which 
hold that leases are excluded from the operation of the section. 
We hold that Ex. I is not void upon this ground. 


That is all that we have to decide so far as the case went 
before the Courts below. But another question has been 
raised here namely, the effect of the resumption of the inam 
upon the validity of the lease. In deciding this point it is 
essential to ascertain what it was exactly that was resumed. It 
may very well be that when the land itself is resumed by. 
Government, fully assessed, and regranted, whether to the 
original holder or to some other persons, it comes to the patta- 
dar stripped of all prior interests and encumbrances whatso- 
ever. This is the principle upon which such cases, as Subra- 
mania Aiyar v. Onnappa Goundan1 and Sadasivarayudu v. 
Venkataswami2 were decided. In the former case it is 
expressly found that the grant was of the soil and not of the 
melwaram only. A contrary view has certainly been taken in 
Venkatappa Charyulu v. Royappa Reddi8 on the principle that 
the Government in making the resumption merely stands in 


the shoes of the previous holder. It may be a question whether’ 


or not the Government is bound in such a case by engagements 
entered into by the inamdar, but we do not need to go to the 
length of this decision in the circumstances of the present case. 
We think it is clear that what was resumed was not the land 
itself but only the remitted assessment. A reference to S. 13 
(ii) of Act III of 1895 and to paragraph 3 of the Board’s 
standing O. 55 will show that for purposes of resumption an 
inam is presumed to comprise the net assessment on the land, 
“except where there is prima facie evidence that the land too is 
included. That this presumption was acted on in the present 
case appears clear from the terms of the order Ex. A, which 
directs that the resumed land should be fully assessed and that 
ryotwari patta should be issued in the name of the persons 
possessing occupancy rights. It necessarily follows, we think, 
that if the resumption and regrant involved no more than 
terminating the inam by the imposition of full assessment, it 
cannot have operated to extinguish any engagements entered 
into by the holder of the land before resumption took place. 
We think therefore that the appellant has failed to show that 








1. (1920) 39 M.L.J. 629. 2. (1931) 62 M.L,J. 598, 
3. (1920) I.L.R. 44 Mad. 550, 
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Yerranna the lease under which the defendants are in possession is 
A invalid. We may add that he purchased the property in Court 


Somanna. S , : g 
— auction with his eyes open to the existence of this lease, which 
Curgen- i : s ‘ p 
ven, J. is recited in his sale certificate. 
We dismiss the appeal with costs. : 
K. C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUstTICE VENKATASUBBA RAO. 
Rangammal .. Petitioner* (first Res- 
pondent) 
v. 
Varadappa Naidu and another .. Respondents (Petitioner 
and second Respondent). “ 
Rangam- © Provincial Insolvency Act (V of 1920)—Ss. 53 and 54-A—Annulment of 


mal sale in favour of wife of insolvent—Petition by creditor—Prior execution 
Varadappa proceeding—Claim of wife upheld as against petitioning creditor—Effect of 
Naidu. claim order in insolvency proceeding. 


Where prior to the insolvency proceedings a creditor had filed a suit 
against the insolvent and attached certain properties belonging to him in 
execution but the judgment-debtor’s wife intervened with a claim and the 
same was upheld under O. 21, R. 58, Civil Procedure Code, and in the later 
insolvency proceedings the same creditor applied to have the sale in favour 
of the wife annulled, 


Held, that the creditor in applying to have the sale annulled “acted. in a 
representative capacity and his application was sustainable notwithstanding 
the fact that the order made on the claim petition had become conclusive as 
between the claimant and the creditor. 


Petition under S. 75 (1) of the Provincial Insolvency 
Act, praying the High Court to revise the order of the District 
Court of Chingleput, dated 17th September, 1934 and made in 
C. M.A. No. 24 of 1934 (O.P. No. 49 of 1933, District 
Munsif’s Court, Trivellore.) 


T. K. Srinivasa Thathachariar for petitioner. 

P. Krishnamachariar for respondents. 

The Court delivered the following 

JupemMent.—The Insolvency Court was moved to annul 
a sale made by the insolvent in his wife’s favour. No Official 
Receiver having been appointed, the application was made by 

` a creditor and the question is, whether he was:competent to 

make it. Before the insolvency petition was filed, this parti- 
cular creditor had filed a suit against the insolvent and 





* C. R. P. No. 1940 of 1934. 6th March, 1935, 
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attached the property in question. The judgment debtor’s wife 
intervened with a claim, which under O. 21, R. 58, Civil 
Procedure Code was allowed: The contention now put for- 
ward on her behalf is, that the order made on the claim 


petition having become conclusive . under O. 21, R.63 as 


between her and the creditor, he is precluded from reagitating 
the same matter in insolvency. This contention is clearly. 
untenable. Under Art. 11 of the Limitation Act the suit prescri- 
bed by R. 63 should be brought within one year from the date 
of the summary order. The argument is, that such a suit not 
having been brought, the order made on the claim petition has 
become conclusive as between the claimant and the attaching 
decree-holder. But in bringing the suit under R. 63 the 
attaching creditor acts on his own behalf and by the decision 
in that suit only the parties to it are bound Donepudi Subra- 

. maniam v. Nune Narasimham1 but in moving the insolvency, 
Court the applicant has acted in a representative capacity, that 
is to say, on behalf of the creditors generally and the fact that 
the person who has moved, happens to be the creditor against 
whom an adverse order was previously made, is but an accident. 
It cannot be suggested that the application in question could 
not have been made by another creditor or by the Official 
Receiver had there been one. The fact is, that the disability, 
is a personal one, and the previous order does not bar the right 
of the creditors to re-agitate the question. That being so, the 
application to the lower Court, though made by the same, 
creditor, was made by him in a different capacity, and the 
Objection therefore cannot prevail. 

The lower Court’s order is right and the Civil Revision, 
Petition is dismissed but without costs. | 
O0 BVV. — _— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATASUBBA Rao, 
Km. Kr. Km. Kuppan Chettiar 
and others .. Petitioners* (Petitioners) 





v. 
Kuttia Koundan and others .. Respondents (Respondents).« 


Civil Procedure Code (V of 1908), S. 73, proviso (c)—"A decree ordering 
its sale (the sale of immoveable property) for the discharge of an incum-~ 
brance thereon”-—Apply to a charge on the broperty both pre-existing as 
well as created by decree. 


(1928) 56 M.L.J. 489 at 502 and 506. 
"*CR. P. No. 1334 of 1932, 28th February, 1935, °°” 
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There is-no warrant,-in the words of proviso (c) to S. 73, Civil Proce- 
durée Code, for a limited construction ; it applies both to a pre-existing charge 
on the property brought to sale as well as to a charge for the first time 
created by a decree. 


Petition under S. 115 of Act V of 1908 of the Govern- 
ment of India Act praying the High Court to revise the order 
of the Court of the District Munsif of Gobichettipalayam, 
dated 22nd June, 1932 and passed in E.A. No. 357 of 1932 in 
E. P. R. No. 1410 of 1931 in O.S. No. 1126 of 1930. 


R. Gopalasami Aiyangar for petitioners. 
N. Sivarama Krishna Aiyar for respondents. 
The Court delivered the following 


JupcMent.—The question that arises is, whether proviso 
(c) to S. 73 of the Civil Procedure Code applied. A decree 
was obtained by the first Respondent’s predecessor and by 
virtue of that decree, a charge was created.in respect of the 
judgment-debtor’s property. It is stated, though in my opinion. 
it isan unnecessary detail, that the suit filed by him was to 
enforce his unpaid vendor’s lien. The first respondent 
brought the property to sale, but before the realisation of the 
assets, the petitioner in this Court, the rival decree-holder 
applied for rateable distribution. The lower Court has, after 
carefully considering the question, negatived his claim. 


Mr. R. Gopalaswami Aiyangar for the petitioner contends 
that proviso (c) applies where the charge is a pre-existing 
one 1g., where it exists independent of the decree and not 
where 'as in the present instance, it is created ‘by the decree 


itself. There is no warrantin the words of the Section for 


this limited construction; on the contrary, there is no reason 
why a decree which for the first time creates a charge, should 
be excluded from the operation of the proviso. The relevant 
words are, “a decree ordering its sale (the sale of immoveable 
property.) for the discharge of an incumbrance thereon”. These 
words are quite general and apply to both kinds of decrees.’ - 


Secondly, it is argued that the first respondent having 
attached the property and brought it to sale, he should be 
deemed to have waived his right to treat the decree as one 
creating a charge. There is no force in this contention; to 
have attached the property was a superfluous and indeed a 
wrong step, but, that does not mean, that an error in regard to 
the procedure adopted deprives party of his substantive rights. 
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Inthe result, I hold that the lower Court’s order negativ- 
ing the petitioner’s right to rateable distribution is right. The 
Civil Revision Petition fails and is dismissed with costs. 


K. C. —— Petition dismissed, 


ee PRIVY COUNCIL. 
` [On appeal from the High Court of Judicature at Madras.] , 
'  Present:—Lorp ATKIN, Lorp WRIGHT, Lorp ALNEss, 
Sir Jonn WALLIS AND SIR SHADI Lat. 
Sri Raja Vasireddi Sri Chandra Mouleswara 


Prasada Bahadur Zamindar Garu .. Appellant* 
i v. 
The Secretary of State for India i in Council ` 
‘and another | Respondents. 


' Madras Proprietary Estates Village Service Act (II of 1894), S. ga 
Grant annexed to village karnam office—Powers of Government—Claim by 
proprietor of estate—Onus of proof—Land situate within geographical limits 
of estate—Performance of service by karnam to Zemindar—If conclusive. 

_ Section 17 of the Madras Proprietary Estates’ Village Service Act, 
empowers the Government, i in the case of a grant of land made or continued 
by the estate in respect of, or annexed to, a village office, such as that of 


Karnam, to free the land from‘the liability of service and to impose instead > 


a quit rent to be paid by the village officer. But a proviso to the section 
makes it clear that the legislature- did not intend to deprive a private 
proprietor of his right to recover the land, if it was granted by him or his 
predecessor in interest. 

. Where the proprietor of an estate lays claim to lands enfranchised 
under the section and occupied by village Karnams who have been allowed to 
hold the same on payment of a quit rent, it is for him to prove that, they. 
were granted by him or his predecessor. 

The fact that the disputed property is situated within the geographical 
limits’ of his estate does not necessarily lead to the conclusion that it was 


originally owned by his ancestor and given by him to the Karnams. Nor 


does the circumstance, that the Karnams have been rendering private 


services to the Zemindar necessitate the inference that the lands held by them | 


are grants from private persons. The Zemindar is a person of importance 
and authority in hisestate; and if a Karnam within the estate does some 
private work in order to please the landed: magnate, he- does not thereby 
cease to be a public officer. 


Consolidated Appeal from two decrees of the High Court, 
Madras, dated the Ist February, 1929, reversing decrees of the 
Subordinate Judge of Bezwada, dated the 2nd February, 1922. 

‘Upjohn, K.C., De Gruyther, K.C. and Subba Row for 
appellant. 
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Dunne, K.C, J. M. Pringle and Narasimham for 
respondent No. 1. 


16th April, 1935. Their Lordships’ judgment was deli- 
vered by 


Sir SHADI Lat.—This is a consolidated appeal from a 
judgment and two decrees of the High Court of Judicature at 
Madras, dated the Ist February, 1929, which reversed the 
judgments and decrees of the Court of the Subordinate Judge 
at Bezwada and dismissed two suits brought by the plaintiff. 


The plaintiff, who has preferred this appeal, is the zamin- 
dar of a permanently settled estate called Chintalapatu Vantu 
(also known as Muktyala), which is situate in the Kistna 
District of the Madras Presidency. The circumstances, which 
led to the institution of the suits, may be shortly stated. The 
remuneration of the village officers employed in the perma- 
nently settled estates and certain other estates within the 
Presidency of Madras consisted of grants of lands or assign- 
ments of revenue payable in respect of lands. This mode of 
remunerating the services of village officers, which was sanc- 
tioned by ancient practice, continued in force for more than a 
century; but it was subsequently found to. be objectionable. 
The Government consequently decided to pay, in lieu thereof, 
certain salaries and allowances in cash, and was empowered by 
a statute of the Madras Legislative Council called the Madras 
Proprietary Estates’ Village Service Act (Madras Act II of 
1894) to establish in each district the village service fund, 
from which the payment was to be made. The village officers 
receiving remuneration in cash were no longer entitled to keep 
the lands which had been granted to them for the performance 
of their duties, and the statute, therefore, authorised the 
Government to enfranchise those lands from the condition of 
service by the imposition of quit rent. The operative part of 
S. 17, which conferred this authority, is in these terms :— 


“If the remuneration of a village office consists in whole or in part of 
lands, or assignments of revenue payable in respect of lands, granted or 
continued in respect of or annexed to such village office by the State, the 
Government may enfranchise the said lands from the condition of service by 
the imposition of quit-rent under the rules for the time being in force in 
respect of the enfranchisement of village-service inams in villages not per- 
manently settled or under such rules as the Government may lay down in this 
behalf ; such enfranchisement shall take effect on or after the date fixed in 
the notification issued under S. 19 for the levy of a Village Service cess. 
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The section is not happily worded, but fiers can be little 
doubt that in the case of a grant of land made or continued 
by the State in respect of, or annexed to, a village office, it 
empowers the Government to free the land from the liability 
of service and to impose instead a quit rent to be paid by the 
village officer, The legislature did not, however, intend to 
deprive a private proprietor of his right to recover the land, 
if it was granted by him or his predecessor in interest. This 
is, made clear by a proviso to that section, which expressly 
states that “any lands or emoluments derived from lands 
` which may have been granted by the proprietor for the remu- 
neration of village service and which are still so held or 
enjoyed may be resumed by the grantor or his representative.” 

Now, it is common ground that two plots of land, which 
were situate in the villages of Kisara and Peddavaram, were 
enfranchised under the aforesaid section; and the orders of 
enfranchisement were made by the revenue officer in 1908. 
The lands were in the occupation of two village officers who 
were called Karnams, and performed the duties of village 
accountants or patwaris. Neither of these village officers was 
ejected from the land, but was allowed to hold it on payment, 
of a quit rent. The appellant claimed both the plots of land 
to be his property, but his claim was rejected by the revenue 
officer who conducted the enquiry. After waiting for nearly 
12 years, he instituted the present suits to establish his title to 
the lands in question. The Trial Judge allowed the claim, 
but on appeal by the Secretary of State for India, the High 
Court have dissented from that conclusion and dismissed both 
the suits. 


The main question raised on this appeal is whether the 
lands were granted to the Karnams by the appellant’s ancestor. 


This was the ground, upon which he based his claim; and 


there can be no doubt that, if that ground be established, he 
would be entitled under the proviso, referred to above, to 
recover the property. It is, however, clear, and, indeed, it is 
not disputed, that it is for him to prove that the crane were 
made by his predecessor. 


In order to establish his title, the appellant had to state 
when the grants relied upon by him were made; and before the 
revenue officer, who conducted the proceedings for enfranchise- 
ment, and also in the plaints presented. by him to the Trial 
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Court, he definitely ‘statéd'that the grants were made subse- 
quent to .the permanent ‘settlement of 1802. Indeed, hé 
attempted to show that the lands were granted in 1834; but 
the High Court arid also the Subordinate Judge find that the 
attempt lias failed, and that, not.only there is no evidence to 
support the. allegation of post-settlement grants, but there is 
n documentary. proof to refute it. 

“The appellant, having failed to establish that the lands 
were granted after 1802, shifted his position in the course of 
the arguments before the Subordinate Judge, and put forward 
a' new ground of claim, namely, that the grants were made 
before the permanent settlement. The issue which now requires 
détermination is whether the lands originally formed part of 
his’ estate and were given by his ancestor to the Karnams 


before 1802. On this point he has relied upon certain circum- 


stances, which, in their Lordships’ opinion, are inconclusive. 


It appears that the disputed property is situated within the 
geographical limits of the appellant’s estate, but that fact 
would not necessarily lead to the conclusion that the property 
was originally owned by his ancestor and given by him to the 
Karnams. It is not incompatible with the hypothesis that the 
grants of the lands had been made by the State to the village 
officers before the estate was conferred upon the zamindar. 
Moreover, the lands were exempted from the payment of land 
revenue before the settlement, and, as held by the High Court, 
the income derived from them was not included in the assets 
upon which the permanent land revenue was determifed in 
respect of the zamindary in 1802. The Karnams have been 
in the enjoyment of the rents and profits for more than a 
century without making any payment either to the State or to 
the zamindar, and neither the revenue record nor any other 
document furnishes the slightest indication that the zamindar 
was, in any way, concerned with the ownership of the property, 

„The services performed by a Karnam are of.a public 
character, but it is argued that the Karnams in question have 
been rendering private services to the zamindar. The docu- 
ments, upon which this argument is founded, are of a compa- 
ratively recent date, and: there is no evidence to show: that 
such services were performed at any time before the settlement, 
or that the grants were made for rewarding those services. It 
cannot be disputed that the zamindar is a person of importance 
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and authority in his. éstate; and if the Karnam ofa village 
within the estate does some private work in order to please 
the landed magnate, he does not thereby cease to be a public 
officer. Nor does that circumstances necessitate the inference 
that the land held by him is a grant from a private person. 

It is true that in the case of an ancient grant made before 
1802 it is well nigh impossible, in the absence of the document 
granting the property, todiscover with any reasonable certainty 
the date and other particulars of its origin; and there can be 
no doubt that in the present case the duty of proving pre-settle- 
ment grants by the appellant’s ancestor is a very difficult one 
to discharge. But the appellant himself has undertaken that 
task, and he cannot invoke its difficulty in order to relievé 
himself of the burden. l 


Their Lordships do not think that the evidence, to which. 


their attention has been invited by the appellant, would, even 
if it stood unrebutted, sustain the proposition that the lands 
were granted by his ancestor to the Karnams either before, or 
after, the settlement of 1802. On the other hand, there are 
circumstances which throw doubt upon the genuineness of his 
claim. As stated above, it was only a few days before the 
expiry of the statutory period of limitation that he brought 
the present suits; and this delay does not show that he was 
anxious to vindicate his rights of ownership. When he did 
institute the suits, he founded his title upon post-settlement 
grants, and this allegation has been demonstrated to be wholly 
wrong. Itis clear that he himself was not sure of his ground, 
and his change of front at the last stage cannot but militate 
against his claim. 
‘Upon-an examination of the arguments presented tò 
them, their Lordships have no hesitation in holding that the 
appellant has failed to discharge the. onus of proving that the 
lands in dispute were granted to the Karnams by his predeces+ 
sor in interest. On this finding the appeal must fail, and it is 


not necessary to consider whether the grants were made or ` 


continued by the State. Accordingly, their Lordships will 
humbly advise His Majesty that the appeal be dismissed witk 
costs. 

Solicitors for appellant: H. S. L. Polak & Co. 

Soliçitor for respondent No. 1: Solicitor, India Office. ws 

KEJ R `. Appeal dismissed, 
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PRIVY COUNCIL. 


[On appeal.from the Court of the Judicial Commissioner’ 
of Sind.] 


PRESENT:—Lorp ATKIN, Lorp MACMILLAN, LORD 
WRIGHT, Sir LANCELOT SANDERSON AND SIR SHADI LAL. 


Hari .. Appellant* 
v. . 
The King-Emperor - .- Respondent. 


Criminal Procedure Code (V of 1898), S. 423 (b)—“Court of competent 
jurisdiction subordinate to such appellate court’—Meaning of—Appeal to 
Court of Judicial Commissioner of Sind—Order directing retrial by Sessions 
Judge of Hyderabad—Competency—Criminal Procedure Code, S. 526~ 
Applicability—Case originally heard by jury—Order for retrial without jury 
—Legality—Interference by Privy Counet: in appeal—Sind Courts Act (12 


_ of 1866), S. 1. 


Under S. 423 (b), the appellate court has power to order a trial and it 


‘has then to determine to what court the case ought to go. When ‘the Court 


of the judicial Commissioner in Sind reverses a conviction on appeal and 
orders a retrial, it is competent for that Court to make an order of retrial 
by the Sessions Judge in the District of Hyderabad, because the latter is 
plainly “a Court of competent jurisdiction subordinate to the appellate 
Couri”. An order for retrial by a particular Court can be made only under 
S. 423 (b) and not S. 526. The latter section has very little to do with the 
case, because it seems not necessarily to be exclusively confined to, but to 
deal with, cases which are not in the High Court where it may appear to the 


‘High Court that there ought to be a transfer. 


An order for retrial which directs thata case which has been origi- 


` nally heard before a jury should be reheard before a Court without a jury,— 


though no legal objection can be taken to it—is an order that ought not to be 
made unless justified by exceptional circumstances. Though the Court has 
jurisdiction to make such an order, and the order being lawful will not ordi- 
narily be interfered with by the Privy Council in a criminal appeal, it has and 
is likely to have a very serious effect upon the rights of the accused, and his 
privilege which he has previously enjoyed of trial by a jury ought to be 
‘generally retained. 

~ + Quaere: Whether the Court of the Judicial Commissioner of Sind 
exercising criminal jurisdiction asa Court of Session or one of the Addi- 
tional Judicial Commissioners exercising such jurisdiction, is a Court subor- 
dinate to the Court of the Judicial Commissioner exercising criminal appel- 


_ late jurisdiction, under S. 1 of the Sind Courts Act (12 of 1866). 


Appeal by special leave from a part of the order of the- 
Judicial Commissioner of Sind, dated the 25th July, 1934, 


J. M. Parikh for ‘appellant. 
Dunne K.C: and Wallach for the Crown. 


. i ù 2 


"> * P. C, Appeal No. 17 of 1935, ` 12th April, 1935, 
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12th April, 1935. Their Lordships judgment was deli- 
vered by 

Lorp ATKIN.—This is an appeal in a criminal case which 
has undergone some vicissitudes in the Courts in India. 

The appellant, with six other persons, was tried at Karachi 
and was convicted of murder. The accused were tried before 
the Additional Judicial Commissioner of Sind, Mr. Dadiba 
Mehta and a special jury of nine jurors. After a trial lasting 
five weeks six of the accused were convicted on different parts 
of the charges, and sentenced. The seventh was acquitted. 
The convicted men then appealed to the Court of the Judicial 
‘Commissioner and the appellant appeals by special leave to His 
Majesty in Council. On this appeal questions have arisen, 
which, in their Lordships’ opinion, it is not necessary finally to 
settle, as to the precise position of the Court of the Judicial 
‘Commissioner of Sind in its criminal jurisdiction and in 
respect of its appellate jurisdiction. ` 
_ The material sections are the sections of the Bombay Act 
No. 12 of 1866* as amended, which provides, by section 1: 


“There shall be for the Province of Sind a Court of the Judicial Com- 
‘missioner of Sind which shall be the highest Court of appeal in civil and 
«criminal matters in the said province, and which shall be the District Court 
and Court of Session of Karachi. The Court of the Judicial Commissioner 
shall consist of three or more judges, one of whom shall be the Judicial 
‘Commissioner of Sind and the others Additional Commissioners”. 


By an amending section it was provided: 


“The Judicial Commissioner and Additional Judicial Commissioners shall 
‘be appointed by the local government, by whom alone they shall be liable to 
‘be suspended or removed. They shall, within the District and Sessions 
Division of Karachi, each of them exercise all the jurisdiction and have all 
‘the powers of a Judge of a District Court and of a Sessions Judge”. 


The appeal was brought to the Court of the Judicial 
‘Commissioner and was quite plainly brought, and accepted by 
the Court as being brought, under S. 410, Criminal Procedure 
‘Code which provides: “Any person convicted on a trial by a 
‘Sessions Judge or an Additional Sessions Judge, may appeal to 
the High Court.” The appeal was heard before the Judicial 
‘Commissioner and one of the Additional Judicial Commis- 
sioners. Unfortunately they differed, the Judicial Commis- 
sioner being in favour of dismissing the appeal and the 
Additional Judicial Commissioner being in favour of allowing 
the appeal. 

*Sind Courts Act—K, J. R: 
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Under the powers of S.9 (c) of the Bombay Act the 
matter was referred by the Judicial Commissioner, as the 
Judges differed, to a third Judge, and it is provided that the 
matter shall be decided according to his opinion or reheard by 
a bench consisting of three Judges and decided according to 
the opinion of the majority of such Judges. 


The learned Additional Judicial Commissioner, Mr. 
O’Sullivan, to whom the case was referred, came to the con- 
clusion that the trial had been unsatisfactory, that there was a 
point of law upon which the appellants were entitled to rely 
as to certain evidence which it is unnecessary now to deal with, 
and he thereupon came to the conclusion, first of all, that the 
conviction must be set aside. Then he had the duty to deter- 
mine what should be done. His powers in that respect were 
powers under S. 423 of the Code. What he had power to do 
on an appeal from a conviction was to “reverse the finding and 
sentence and acquit or discharge the accused, or order him to 
be re-tried by a Court of competent jurisdiction subordinate 
to such appellate Court”, or “alter the finding”, and so forth. 
What he did was this. He said: There must be a re-trial. 
Then he said: “I think it is expedient in the interest of justice” 
—probably he was referring to S. 526—*that the re-trial of 
this case should take place outside Karachi’. His grounds 
were that all of the present four Judges of the Court had been 
associated with the trial in one form or another. One of them 
had tried the case, and the other Judge, who was then there, 
had been the prosecutor in the lower Court and appeared for 
the Crown in the appellate Court. The Judicial Commissioner, 
and the Additional Judicial Commissioner who was then 
giving judgment, Mr. O’Sullivan, had both dealt with the case 
on appeal, and he thought that they ought not to take part in 
the re-trial, and there would be no Judges available to form 
the bench in the event of the case going up on appeal. This 
is the form of his order: 

“T set aside the convictions and order a re-trial of all the appellants, and 
I further order, under the provisions of 5.526 (e) of the Criminal Proce- 
dure Code, that the case be transferred for trial to the Sessions Court of 
Hyderabad, there to be tried by the Sessions Judge or one of the Additional 
Sessions Judges”. 

With great respect to the Additional Judicial Commis- 
sioner, S. 526 has very little to do with this case, because it 
seems to their Lordships, not necessarily to be exclusively 
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confined to, but ‘to deal with, cases which are not in -the High 
Court where it may appear to the High Court that there ought 
to be a.transfer. Under (e), whenever it is made to appear to 
the High Court “that such an order is expedient for the ends 
of justice”, it may order “(ii) that any particular case or 
appeal, or class of cases or appeals, be transferred from a 
criminal Court subordinate to its authority to any other such 
criminal Court of equal or superior jurisdiction”. That is the 
provision of S. 526 (e) (ii). That did not apply, because this 
case had first of all to be got back to some Court for trial. 
That would appear only to be possible to be done under S. 423 
(b). Itis under that section that the Judge had the power to 
order a re-trial, which it is admitted he had power to do, and 
he had then to determine to what Court it ought to go. Their 
Lordships think it must be taken that he had really ordered the 
case, under S. 423 (b) “to be re-tried by a Court of competent 
jurisdiction subordinate to such appellate Court”. 


For the purposes of this case it does not appear to their 
Lordships to be necessary to determine whether, strictly 
speaking, the Court of the Judicial Commissioner exercising 
criminal jurisdiction as a Court of Session, or one of the 
Additional Judicial Commissioners exercising jurisdiction as a 
Court of Session, is a subordinate Court or not, because every 
body in this case has agreed that an order for re-trial has pro- 
perly been made and, if it has properly been made, it can only 
be made under this section. It is plain that if the power exists 
under S. 423 to order a re-trial, it was competent to the Court 
to make the order complained of, viz., re-trial, by the Sessions 
Judge in the District of Hyderabad. That plainly is a Court 
of competent jurisdiction subordinate to the appellate Court. 


In the view that their Lordships take, there is no lack of 
jurisdiction and no legal objection to the order which in fact 
directs this case to be heard before the Court of the Sessions 
Judge at Hyderabad, and the appeal therefore. fails upon the 
suggestion that there was any irregularity in the procedure. 
For this purpose it must be assumed that there was a right of 
appeal and that it was competent to make this order ordering 

the case to be tried before the Court at Hyderabad; but the 
position was, and is, that, whereas at Karachi the appellant 
was tried before a jury, and, in their Lordships’ view (as is 
indeed conceded), had a right to be tried at Karachi before a 
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jury, in the Court of the Sessions Judge at Hyderabad he will 
have no right to be tried with a jury. The Sessions Judge in 
that District, in pursuance of the provisions in the Code, which 
authorize the Local Government to direct that some Sessions 
Judges have power to try by jury and some have power to try 
with assessors, dependent, no doubt, upon the conditions of a 
particular district, hears cases without a jury, and the appellant, 
very naturally, takes the objection that, while it is quite right 
that there should be a re-trial, it is not right that the re-trial 
should take place in a Court in which he loses his right to a 
trial by jury. 


As has been said, there is no legal objection that can be 
taken to the order that was made; but their Lordships entertain 
the view that an order of this kind, which directs that a case 
which has originally been heard before a jury should be 
re-heard before a Court without a jury, is an order that ought 
not to be made unless it is justified by exceptional circum- 
stances. There is jurisdiction to make it, but it is obvious that 
it has, and is likely to have, a very serious effect upon the 
rights of the accused, and his privilege which he has previously 
enjoyed of trial by a jury he ought in general to retain. 


The order in this case when it was originally made 
appears to their Lordships to be an order which could reason- 
ably have been made for the reasons given by the learned 
Additional Judicial Commissioner, namely, that it would have 
been difficult, it would have been, in fact, impossible, to have 
found a Judge of that Court who was not already associated 
with the case.. The order as made isa lawful order and one 
which would not ordinarily be interfered with by this Board 
in the exercise of its jurisdiction in criminal appeals; but, on 
the other hand, their Lordships entertain a very strong opinion 
that, if those circumstances have ceased to exist, as it is said 
that they have ceased to exist, so that there is now available a 
Judge of the Judicial Commissioner’s Court who is inno way 
committed to the case, and who has not expressed an opinion 
about it, it would be proper that, if application were made for 
a transfer from the Court to which it has now been assigned, 
namely, the Sessions Judge at Hyderabad, back to the Court 
of the Judicial Commissioner, that application ought to receive 
the very serious consideration, and favourable consideration, 
if possible, of the Court to whom the application is made. 
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That power is quite plainly given under S. 526 (e) (ii) or 
(iii); it does not matter which, because that again may 
involve the question as to whether the Sessions Court sitting at 
Karachi is subordinate or whether it is not subordinate, which 
their Lordships do not find it necessary to decide. 

Mr. Dunne, appearing for the Crown, has told their Lord- 
ships perfectly fairly,that, on such an application being made, 
he appreciates the constraining force of the consideration that 
would be put before the Court by the appellant, and he thinks 
—he has not, of course, any power to bind the Court—that 
that is an application which, after the expression of their 
Lordships’ view, is not very likely to be refused. 

Their Lordships think that that is the most effective way 
of dealing with this case, and they must leave it in that posi- 
tion. The result is that, with that intimation of opinion, they 
consider that this appeal must be dismissed, and they will 
humbly advise His Majesty accordingly. l 

There-will, of course, be no order as to costs. 

Solicitors for appellant: T. L. Wilson -& Co. 

Solicitors for respondent: India Office. ` 


K. J.R. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PAKENHAM Wars AND MR. 
Justice VARADACHARIAR. 


Sri Raja Inuganti Venkata Rajagopala 


Rama Suryaprakasa Rao _ «+ Appellant® (Plaintiff) 
v. 
Sree Chelikani Butchi Venkata Rao 
and another .. Respondents (Defen- 
, dants). 


` Lease—Assignment of term—Failure of assignee to pay rent to superior 
landlord—Demand for rent issued by landlord to assignor—Remedy of 
assignor as against assignee—Distinction between cases of assignment and 
sub-lease. 


Where a lessee assigns his terii to another the assignee is liable to pay 
rent to the superior landlord but the assignor also continues to be liable for 
the rent on his personal covenant and he is consequently entitled to an 
indemnity as regards payment of rent'to the landlord. Where the assignor 
alleged that the assignee of the lease had failed to pay rent to the superior 
landlord and that the latter had given notice to him to pay rent and the 
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former sued to recover the rent without himself paying the same to the 
landlord, ; - 


Held, that the plaintiff was not entitled for the payment of money to 
himself unless he had actually paid the rent to the landlord and that the suit 
was under the circumstances premature. 


Distinction between cases of sub-lease and assignment of lease pointed 
out. 
` Rutnessur Biswas v. Hurish Chunder Bose, (1884) LL.R. 11 Cal. 221, 
Dorasinga Tevar v. Arunachalam Chetty, (1899) I.L.R. 23 Mad. 441, 
Mohideen Batcha Sahib v. Sheik Dawood Sahib, (1926) 51 M.L.J. 203 and 
Veerappa Chetty v. Arunachellam Chetty, (1924) I.L.R. 4 Rang. 48: 47 M.L.J. 
168 (P.C.) referred to. 
Appeal against the decree of the Additional Subordinate 
Judge of the Court of the Subordinate Judge of Cocanada in 
O.S. No. 45 of 1929. 


N. A. Krishna Aiyar for appellant. 
C. Rama Rao for respondents. 
The judgment of the Court was delivered by 


V aradachariar, J.—The plaintiff-appellant took a lease of 
a rice mill from the Polavaram Zamindar under Ex. A in 1926 
and by Ex. B he assigned the lease to the defendants. It is 
not correct to construe Ex. B as a sub-lease; it is really an 
assignment of the term. It follows both from the terms of 
Ex..B and under the general law that the defendants, as 
assignees, became liable to pay the rent due to the Zamindar ` 
and it is also well established that as the assignor nevertheless 
continued liable for the rent on his personal covenant, he is 
entitled to an indemnity from the assignees as regards the 
payment of rent to the superior landlord. The plaintiff insti- 
tuted this suit for the recovery of the amount of the rent by 
payment to himself, alleging that the defendants had not paid 
rent to the superior landlord and that the landlord had given 
to the plaintiff a notice on 28th July, 1929. It has not been 
shown to us that, beyond giving this notice, the Zamindar took 
any steps for recovering the rent from the plaintiff or from the 
defendants. The question is whether the plaintiff is in 
these circumstances entitled to any and what remedy in res- 
pect of the rent payable to the landlord. The defendants 
raised a plea of discharge by payment to the Zamindar’s clerk, 
but as the question of the maintainability of the suit was 
argued and as a preliminary issue and found against, the lower 
Court has not dealt with the plea of discharge. 
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In dismissing the suit the Court below observed that “the 
plaintiff was not entitled to bring the suit without himself 
paying the rent to the Zamindar”’. This would be taking too 
narrow a view of the plaintiff’s remedy if the learned Judge 
intended to hold that the plaintiff would not be entitled to any 
remedy whatever until he actually paid the rent himself. But 
the learned Judge would be perfectly right if he meant to hold 
that unless the plaintiff had actually paid the rent he would not 
be entitled to sue for the payment of the money to himself. 
On the view that the relationship between the plaintiff and 
. the defendants is that of assignor and assignee of the lease- 
hold interest, the plaintiff would be entitled to an indemnity 
from the defendants in respect of the rent payable to the 
landlord; and in working out this indemnity, the plaintiff will 
not merely be entitled to recover the rent from the defendants 
if he himself had actually paid the rent to the landlord but 
will also be entitled to what is described in recent English 
cases as an ‘anticipatory remedy’, to protect him against the 
consequences of being called upon by the land-holder to pay: 
Mohideen Batcha Sahib v. Sheik Dawood Sahib! and Veerappa 
Chetty v. Arunachellam Chetty2, therein referred.’ But the 
circumstances of the present case do not seem to call for any 
direction by way of such.anticipatory protection. As observed 
already, the Zamindar of Polavaram is not shown to have 
taken any steps whatever beyond issuing the notice of 1929 
and there is nothing like an imminent danger of the plaintiff 
being called upon to pay the amount to him against which any 
equitable protection is called for. 

On behalf of the appellant our attention has been called 
to cases like Rutnessur Biswas v. Hurish Chunder Bose’ and 
Dorasinga Tevar v. Arunachalam Cheitti4 where a lessee who 
had sub-leased the term was held entitled to recover from the 
sub-lessee not merely the rent payable to himself but also the 
rent payable to the superior landlord or any other amount 
which the sub-lessee absolutely undertakes to pay. Inthe case 
of a sub-lease, there would be no direct liability of the sub- 
lessee to the superior landlord for rent due under the head 
lease and it may be that where a contract between the plaintiff 
and the defendant contained what is described in the cases as 


1 
2. (1924) I.L.R. 4 Rang. 48: 47 M.L.J. 168 (P.C.). 
3. (1884) LL.R. 11 Cal. 221. 4, (1899) LL.R. 23 Mad. 441. 
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an ‘absolute’ covenant to pay to the superior landlord or toa 
third person and such absolute covenant is broken by the 
defendant, the plaintiff will be entitled to sue for damages. 
Whether in such cases, the damages can be estimated on the 
basis of the full amount payable to the land-holder or the third 
party, is not a matter that we need express any opinion upon, 
in the present case, because in Ex. B there is no such covenant 
as between the transferor and the transferee, for breach of 
which the plaintiff could be said to be suing. The obligation 
of the assignee of a lease to pay the rent due to the superior 
landlord arises under the law itself, by the fact of the 
assignment and not by reason of any covenant between himself 
and his transferor. Similarly the right of indemnity which 
the transferor has against the transferee is also one arising 
under the law. There is therefore no question in a case like 
this of any breach of covenant and a claim for damages arising’ 
on foot thereof. 


Another line of cases referred to before us relates to the 
claims between the vendor and the purchaser of property when 
the vendor has directed the transferee to pay the consideration 
to a creditor of the transferor. In such cases, there is ordina- 
rily no privity or right of actionas between the creditor and 
the transferee and the transferee does not become liable 
directly to the creditor. The purchaser is only a kind of agent 
for the transferor and the cases hold that as the consideration. 
money represents the funds of the transferor, he could at any 
time revoke the direction to pay it to the third party and sue 
for payment of it to himself, whether he has paid his creditor 
or not. These cases proceed on the footing that an arrange- 
ment of that kind is not really one in the nature of an indem- 
nity but merely a direction by the transferor to the transferee 
to pay the money due to’himself to a third person and that 
such adirection is revocable. They are not analogous to the 
present case. 


The learned Judge was right in holding that the suit was 
not maintainable in the form in which it had been brought. 
The appeal therefore fails and must be dismissed with costs. 

B. V. V. ; Appeal dismissed. 


i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Horace Owen Compron Bzasizy, Kt., 
Chief Justice anv Mr. JUSTICE CORNISH. 


Vavilala Vasudeva Sastri and another .. Appellants* (Peti- 
v. tioners) 
Sreemathi Yarlagadda Annapurnamma 
Garu and another .. Respondents ( Res- 
l pondents¥. 


Provincial Insolvency Act (V of 1920)— Ss. 4 and 28 (2)—A pplication to 
declare property to belong to insolvent—Previous application to Official 
Receiver to sell same property rejected—Leave of Court to prefer application 
if necessary—Facts brought to notice of Court—Official Receiver alse implea- 
ded as party—Grant of leave by implication. 


In an application under S. 4, Provincial Insolvency.Act, the petitioners 
prayed fora declaration that certain property belonged to the insolvent and 
for a direction that the Official Receiver might sell the property for the 
general body of creditors. The affidavit in support of the application, whilst 
stating other facts, stated that the petitioner had filed a petition before the 
Official Receiver asking him to take up the matter and move the Court and 
that he rejected the petition though all the materials upon which to take the 
necessary steps. were placed before him. The Official Receiver was also 
made a party to the application made to the Court. 


Heid, that such an application could not be made unless the leave of the 
Court had been obtained under S. 28 (2) of the Provincial Insolvency Act. 


Held, however, that there was under the circumstances ‘sufficient compli- 
ance with the terms of S. 28 (2) as there was in effect an application before 
the Court for leave to proceed with the application. 


Anantanarayana Aiyar v. Sankaranarayana Atyar, (1923) I.L.R. 47 Mad. 
673, relied on. 


Appeal against the order of the District Court of Kristna 
at Masulipatam, dated 22nd August, 1932 and made in C.M.P. 
No. 507 of 1932 in I.P. No. 19 of 1930. 

B.T. M. Raghavachari for appellants. 

P. Satyanarayana Rao for respondents. 

The Court delivered the following 

Jupements. The Chief Justice-—The application in the 
lower Court was an application under S. 4 of the Provincial 
Insolvency Act praying for a declaration that the scheduled 
property belonged to the insolvent and for a direction that 
the Official Receiver might sell the property for the benefit of 
the ‘general body of creditors. ` The affidavit in support of the 
application, whilst stating other facts, stated that the peti- 
tioners (appellants here) filed.a petition before the second 
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respondent, the Official Receiver of Kistna, asking him to take 
up the matter and move the Court but that the Official Receiver 
rejected the petition although all the materials were placed 
before him upon which to take the necessary steps. The Official 
Receiver, the second respondent here, was also made a party 
to the application. , 

The first point to be decided is whether the preliminary 
objection taken in the lower Court was well-founded. That 
was, that an application such as this could not be made unless 
the leave of the Court had been obtained under S. 28 (2) of 
the Provincial Insolvency Act. The learned District Judge 
held that these proceedings could not be taken without such 
leave of the Court having first been obtained. Therefore, the 
question is whether an application such as we have here neces- 
sitates the leave of the Court being obtained under S. 28 (2) 
of the Provincial Insolvency Act, that is to say, whether that 
section is sufficiently wide as to cover all legal proceedings 
taken by a creditor relating to the insolvency or whether it is 
to have a restricted meaning given to it and that meaning, to 
be, only proceedings by way of suit in which the creditor 
himself seeks to recover his own debt. I am clearly of the 
opinion that these proceedings are proceedings which come 
within the provisions of S. 28 (2) and that therefore leave to 
institute the proceedings must first of all have been obtained. 
At any rate leave must first of all be asked for. Clearly any 
application relating to Ss. 53 and 54 of the Act requires that 
the leave of the Court should be obtained by the creditor. 
Those proceedings have for their object the setting aside of 
transfers which, if successful, would result in property being 
put at the disposal of the Official Receiver as being assets 
distributable amongst the creditors of the insolvent. The 
application here was one which, if it succeeded, would bring 
about the same result. If the transaction impeached should 
be declared to be bDenami, the result of the declaration would 
be that property comprised in the transaction would vest in 
the Official Receiver. I can see no reason whatever for think- 
ing that such an application as we have here is not one which 
requires the previous sanction of the Court before it can be 
proceeded with. But it is argued that, even so, there has been 
a sufficient compliance with the terms of S. 28 (2) and that 
there really has been an application before the Court for leave 
to proceed: with the application. That contention ‘is based 
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upon two grounds, namely, that first of all the Court’s atten- 
tion was brought to the fact that the Official Receiver had at 
the request of the appellants declined himself to take proceed- 
ings and, secondly, that he has been joined as a party to the 
application. Such a position as this was dealt with by 
Spencer, J., in Anantanarayana Aiyar v. Sankaranarayana 
Aiyar1 who regards what was done in that case as a sufficient 
compliance with the provisions of the-Act. Iam not unmind- 
ful of the fact that itis imperative that any consent which is 
necessary should be obtained before the institution of the 
proceedings but I think that there isa good deal to be said 
for the argument put before us that by implication the ‘leave 
of the Court was really being asked for and it was therefore 
not necessary that a formal request should be made to the 
Court for leave either to start the proceedings or to continue 
them in the name of the Official Receiver. Under these 
circumstances the application was maintainable. The order of 
the learned District Judge must, therefore, be set aside and 
the application remanded to the District Court for disposal 
according tolaw. The appeal is allowed with costs. 

Cornish, J.—I agree. 

B. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ Present :—MR. JUSTICE VARADACHARIAR. 





Tirumala Narayanaswami .. Appellant* (Plaintiff) 
v. 
Adabala Narayanaswami (deceased) 
and others .. Respondents (Defen- 


danis 4 to 10). 


Civil Procedure Code (V of 1908), S. 47—Execution Proceeding—Obst- 
ruction to delivery of possession—Decree-holder referred to regular suit— 
Order confirmed in appeal—Suit to establish rights of decree-holder—Objec- 
tion under S. 47 on ground of failure to prefer Second Appeal—Maintaina- 
bility. 

The plaintiff obtained a decree for partition and possession but when he 
went to take possession of his share in execution thereof he was obstructed 
by the defendants. When he filed an application in the execution depart- 
ment to: remove the obstruction he was referred toa regular suit. The 
plaintiff appealed against the said order but the Subordinate Judge who heard 
the appeal took the view that the case did not fall under S. 47, Civil Proce- 
dure Code, and held that the plaintiff’s remedy was by way of regular suit 

i 1. (1923) LL.R. 47 Mad. 673. 
*S, A. No. 362 of 1931. a 7th March, 1935. 
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and not by way of appeal. The plaintiff. accordingly instituted a suit to 


_ establish his rights but objection was then taken on the ground that the order 


of the Subordinate Judge on the previous execution application was erroneous 
and that it was the duty of the plaintiff to have appealed against that order 
and not filed a seperate suit. 


Held, that the final order passed by the Subordinate judge in the earlier 
proceeding was conclusive as between the parties and the suit was not barred 
by S. 47, Civil Procedure Code. 


Kuppauna Kavundan v. Kumara Kavundan, 11909) LL.R. 34 Mad. 450: 
20 M.L.J. 961 distinguished. 

Appeal against the decree of the Court of the Subordinate 
Judge of Amalapuram in A. S. No. 58 of 1925 preferred 
against the décree of the Court of the District Munsif of 
Razole in O. S. No. 300 of 1922. 


C. Rama Rao for appellant. 
T. Satyanarayana for respondents. . 


The Court delivered: the following ` 


Jupcment.—The only point for consideration in this 
second appeal is whether the suit is barred by S. 47 of the 
Civil Procedure Code. That objection arises with reference 
to the fact that the plaintiff obtained a decree for partition and 
possession in O.S. No. 24 of 1919 on the file of the Additional 
District Munsif’s Court, Rajahmundry, and that when he went ` 
to take possession of his share in execution thereof he was 
obstructed by the present contesting defendants. When he 
filed an application in the execution department to remove the 
obstruction, he was referred to a regular suit. The plaintiff 
appealed against that order and after an elaborate discussion 
of the question the learned Subordinate Judge who heard that 
appeal was of opinion that.the case did not fall under S. 47 
of the Civil Procedure Code and held that the plaintiff’s remedy 
was by a regular suit and not by way of appeal. The plaintiff 

has accordingly brought the present suit: í 


A number of issues were framed in the’ case and after a 
trial the Court of first instance dismissed the suit on the merits. 
But on appeal the learned Subordinate Judge has confined 
himself to the question of the objection under S. 47 and: dis- 
missed the suit on that ground. In his opinion the order of 
the Subordinate Judge on the previous occasion was erroneous 
and it was the duty of the plaintiff to have appeals against 
that order and not filed a separate suit. 
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I am unable to agree that it is open to the learned Subor- 
dinate Judge now to take this course. It is no doubt true that 
when the matter was before the Subordinate Judge in the exe- 
cution appeal, counsel appearing for the present contesting 
respondents did not himself wish to persist on the objection as 
to the non-maintainability of the appeal, but the Court dis- 
cussed the question in a judgment which is binding upon both 
the parties and held that the plaintiff’s proper remedy was to 
file a suit and not by way of appeal under S.47. It may be 
that the withdrawal of that objection by defendant’s counsel 
may remove a possible plea of ‘estoppel’ as it is sometimes put 
but it certainly will not take away the conclusive character of 
the adjudication pronounced by the learned Subordinate Judge 
on the execution appeal. 


On behalf of the respondents in the present proceeding, 
reliance has been placed upon a case in Kuppana Kavundan v. 
Kumara Kavundani. But that is really not analogous to the 
present case. The second proceeding there was not one taken 
in accordance with the direction given in the order on the first 
proceeding. There was hence no question of the finality of 
that order as between the parties. In one proceeding the 

Court had held that no appeal lay. In another similar procee- 
. ding at a later stage, it was argued that that adjudication 
operated as res judicata—between the parties for the purpose of 
deciding that no appeal—would lie even in the second procee- 
ding. That is not the question here. 


It was next argued that as the defendants could not have 
appealed against the order of the learned Subordinate Judge on 
the previous occasion, there can be no res judicata. This con- 
tention is not well founded. There are no doubt cases where 
it has been held that if the decree in a case is in favour of a 
party, any incidental findings in the course of the judgment 
which may be adverse to the successful party will not con- 
stitute res judicata in subsequent proceedings. That is 
material only when a finding on a particular issue is pleaded as 
res judicata, not when the Court has got .to deal with the 
finality of the very order passed in the case. In the present 
case, the final order itself was that the plaintiff must seek his 
remedy by a separate suit and that order is conclusive as 
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between the parties. The appeal.is therefore allowed and the 
case sent back to the lower appellate Court for disposal on the 
merits. Refund of court-fee on the Memorandum of Appeal 
will be allowed. 


The costs of this appeal will abide and follow the result. 
B. V. V. Appeal allowed. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—Mr. Justice VARADACHARIAR AND MR. 
Justice Burn. 
Kailasanatha Mudaliar and others .. Appellants* (Defend- 


ants 1 to 4) 
v. i 


Parasakthi Vadivanni and another .. Respondents (Plain- 
- tifs 2 and 3). 


Hindu Law—Marriage—Asura form—Essentials of-—Present of jewel to 
bride by bridegroom’ s father at betrothal—If makes it Asura—Stridhan— 
Daughters succeeding to mother’s stridhana—Death of one—Right of heirs 
of deceased to accumulations from income—"Accretions”—Analogy of Hindu 
widow's estate—A pplicability of. 

The distinctive feature of the Asura form of marriage in Hindu Law is, 
according to the texts of Manu as well as the decided cases, the giving of 
money or money’s worth to the bride’s father for his benefit or as considera- 
tion for his giving the girl in marriage. 

According to the custom prevailing in a community, a jewel was presen- 
ted by the bridegroom’s father and placed on the bride’s neck at the time of 
the betrothal ceremony. The form or value of the jewel was notat all the 
subject of a bargain, but was left to the pleasure of the bridegroom’s father. 

Held, that it could in no sense be regarded as “parisam” or “bride price”, 
and the marriage was therefore in an approved form and not in Asura form. 

Muthu Aiyar v. Chidambara Aiyar, (1893) 3 M.LJ. 261; Authikesavulu 
Chetty v. Remanujam Chetty, (1909) LL.R. 32 Mad. 512; Samu Asari v. . 
Anachi Ammal, (1925) 49 M.L.J. 554; Jaikisondas Gopaldas v. Harikisondas. 
Hullochandas, (1876) I.L.R. 2 Bom. 9; Reverend Gabrielnathaswami v. 
Valliammait Ammal, (1919) 10 L.W. 491 and Ratnathanni v. Somasundara 
Mudaliar, (1921) 13 L.W. 582, referred to. 

A Hindu woman, born ina rich family, owned considerable properties 
as her stridhana. She died leaving two daughters, a son and her husband. 
After her death the properties were being managed by the husband and later 
on by the son, who made various purchases out of the incomes which accrued 
out of the properties. But the daughters were never in possession either 
during or after their minority. Subsequently one of the daughters died and 
her husband claimed her half-share in the accumulations. 

Held, that the accumulations or the properties acquired out of the income 
of the properties did not form part of the main estate, but would be taken by, 





88 of 1929 23rd August, 1934. 





* Appeals Nos. 434 of 1928, 
and 236 of 1932. - 
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the daughters absolutely in equal shares, and on the death of one of them, 
her husband as her heir was entitled to her share, and that it would not lapse 
to the other daughter by survivorship. Whatever reason or justification— 
historical or sacerdotal—might exist for looking with disfavour on a 
widow’s right to dispose of her surplus income or transmit the same to a line 
of heirs different from her husband’s, the same considerations need not 
be extended to the case of a daughter inheriting her mother’s stridhana 
properties. : 
Texts and case-law reviewed and discussed. 
Appeal against the decree of the Court of the Subordinate 


Judge of Tinnevelly in O.S. No. 87 of 1926. 


P. Venkataramana Rao and S. Kalyanasundara Mudaliar 
for appellants. 


B. Sitarama Rao, K. Venkateswaran, T. M. Krishnaswami 
_ Aiyar and R. Krishnaswami for respondents. 


The judgment of the Court was delivered by 

Varadachariar, J.—This is an appeal by the third plaintiff 
—the husband and Legal Representative of the first plaintiff— 
and relates only to a portion of the subject-matter of the suit. 
The plaint was presented only by two plaintiffs, the daughters 
of the first defendant by his deceased first wife Santhanayaki. 
They claimed possession of the scheduled properties and other 
reliefs, as the heirs of their deceased mother. The second 
defendant is the first defendant’s son by that wife. Defend- 
ants 3 and 4 are the sons of the first defendant by his second 
wife. The first plaintiff died very soon after the institution 
of the suit; and after some contest as to who her legal repre- 
sentative was, the third plaintiff was added as legal represen- 
tative, by order, dated 21st March, 1927, on I.A. No. 102 of 
1927. The question decided by thisorder has been re-agitated 
before us, though not seriously and it has been argued that 
the husband is not the heir, because the marriage was in an 
unapproved form. This question of heirship may be briefly 
disposed of. : 


The evidence recorded in connection with I.A. No. 102 of 
1927 shows that in accordance with the custom of the commu- 
nity relating to ‘Parisam’, a jewel was presented by the bride- 
groom’s father and placed on the bride’s neck at the time of 
the betrothal ceremony. The form or value of the jewel was 
not even the subject of a bargain, but merely left to the 
pleasure of the bridegroom’s father. This can in no sense be 
called ‘bride price’. From Manu’s texts as well as from the 
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decided cases, it is clear that the distinctive feature of the 
Asura form of marriage is the giving of money or money’s 
worth to the bride’s father, for his benefit or as consideration 
for his giving the girl in marriage. (See Muthu Aiyar v. 
Chidambora Aiyari, S. Authikesavulu Chetti v. S..Ramanujam 
Chetty? and Jaikisondas Gopaldas v. Harikisondas Hullochan- 
das8, In Reverend Gabrielnathaswami v. Valliammat Ammal4 
there was a finding by the lower appellate Court, that the 
‘Parisam’ in that case was in the nature of a ‘bride price’. In 
Samu Asari v. Anachi Ammals and in S. A. No. 236 of 1925, 
the money was held to have been paid for the father’s benefit, 
though utilised by him to meet the expenses of the marriage, 
which he must have otherwise defrayed out of his own funds. 
See also Rainathanni v. Somasundara Mudaliar6. As pointed 
out in Jaikisondas Gopaldas v. Harikisondas Hullochandas8 
the texts clearly distinguish between payments to the father 
for his own benefit and payments to the bride, received by her 
kinsmen not for their own use. We therefore affirm the 
conclusion of the lower Court on this point. 


The main question in the appeal is, whether, taking the 
third plaintiff to be his wife’s heir, he is entitled to any, and 
if so to which, of the properties claimed in the suit. The 
learned Subordinate Judge has, in paragraphs 14, 42, 46, 49 
and 55 of his judgment, recorded findings to the following 
effect, as to the title to the various items of properties specified 
in the plaint schedules, viz., that the properties in Schedules I 
to I (d), had been purchased in Santhanayaki’s name and 
belonged to her; that there were cash deposits in her name to 
the extent of Rs. 30,000, that out of this sum, the properties in 
‘Schedules II (b), (c) and (e), items 1 to 3 in Schedule, II and 
items 1 to 4in Sch. II (d) were acquired, after her death, in the 
names, sometimes of the two plaintiffs, sometimes, of the two 
plaintiffs and the second defendant jointly and sometimes, of 
the second defendant alone, but that they all belonged in law 
to the two plaintiffs; and that the property in Sch. II (a) and 
items 7 to 18 of Sch. II, had been purchased out of the income 
accruing from Santhanayaki’s estate subsequent to her death. 





1. (1893) 3 M.L.J. 261. 
2. (1909) I.L.R. 32 Mad. 512: 19 M.L.J. 656. 
3. (1876) I.L.R. 2 Bom. 9. 4. (1909) 10 L.W. 491. 
: 5. (1925) 49 M.L.J. 554. 6. (1921) 13 L.W. 582. ` 
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He held that all these three sets of properties constituted 
*Santhanayaki’s estate’ and as such devolved on the second 
plaintiff as sole heir, on the first plaintiff’s death (para. 72). 
‘The appeal is confined to the third group of properties above 
‘described, i.¢., those specified in Sch. II (a), and the items 7 to 
18 of Sch. II. As these are found to have been acquired out 
of income, accruing after Santhanayaki’s death, it has been 
argued, on behalf of the appellant, that these properties did 
not form accretions to the main estate but belonged absolutely 
to the daughters in equal shares and on the death of one of 
them, her share devolved on the third plaintiff as her heir. 


The plaintiff also claimed a large sum, by way of profits, 
.on the ground that for a number of years the first and second 
defendants had been managing the estate on behalf of the two 
plaintiffs. The Court below held (para. 73) that the sum 
awardable under this head must also be held to devolve on the 
‘second plaintiff as an ‘accretion’ to the estate. This conclu- 
sion has also been attacked before us and the appellant claims 
that he is entitled to a half share in the profits. 


On behalf of the respondents, Mr. Sitarama Row reitera- 
ted before us, the contention put forward, on behalf of the 
defendants in the Court below, that the first two groups of 
properties (as classified above) should not be held to belong 
to Santhanayaki or to her daughters and therefore not the 
_ third group also. The title to the first set of properties and 
the deposit in respect of the cash fund undoubtedly stood in 
Santhanayaki’s name. The defendants made some suggestions 
of benami but they had no definite case, for there are obvious 
difficulties in substantiating a theory of benami. The second 
defendant suggested that up to a certain stage, it was benami 
for the mother and aunt of Santhanayaki and later on those 
people purchased properties out of those funds in the names of 
whomsoever they wanted to benefit. There is very little proof 
‘of this either. Mr. Sitarama Row suggested that the old 
Jadies could not have intended that the second defendant—the 
daughter’s son—should get no benefit and they must have 
intended to give a kind of ‘daughter’s estate’ to Santhanayaki, so 
as to make it descendible to the-second defendant at her death. 
No such case was put forward in the pleadings: on the other 
hand, it is inconsistent with the case actually put forward, viz., 


that Santhanayaki was only. a benamidar. Beyond putting 
19 5 
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forward these hypotheses, Mr. Sitarama Row did not seriously 
assail the findings of the Court below (as above set out) and 
we do not therefore pursue these hypotheses further. 


On the findings of the Court below as to the title of 
Santhanayaki and of plaintiffs 1 and 2, both sides have elabo- 
rately argued before us, the question of law, as to the devolu- 
tion, on first plaintiff’s death, of her share of the items claimed 
in the appeal. In dealing with their arguments, certain. 
facts and dates are material. The second defendant was. 
born in 1902, the first plaintiff in December, 1905 and the 
second plaintiff in June, 1907. Santhanayaki died in December 
1909. She was born in a rich family and throughout her life 
lived with her mother and aunt (father’s brother’s widow), the- 
first defendant also living with them. Plaintiffs 1 and 2 also. 
lived with her aunt or mother, till they were married, some-- 
time about 1920. During the minority of the plaintiffs, the 
first defendant has (as found by the lower Court in para. 56) 
been acting as their guardian up to 1920, managing Santhana- 
yaki’s properties and making the various purchases above 
referred to. After the second defendant attained majority, he 
has been in management of the suit properties since 1921 (see- 
para. 63 of the lower Court’s judgment). Even after the 
plaintiffs attained majority, they were never put in possession,. 
but the management continued with the second defendant up to- 


‘date of suit. The importance of these circumstances is this :— 


if before the theory of ‘accretion’ to the main estate could. 
be applied, it is necessary that the limited owner should be in. 
possession of the main estate or should have received the in- 
come therefrom or made investments out of such income, there 
would be no scope for its application here; because plaintiffs 1 
and 2 never had possession, never received the income and 
never made any investments themselves. Again, if any act or 
expression of intention on their part should be held necessary: 
to constitute the surplus income (or the investments thereof in: 
the purchase of land) an accretion to the main estate, there has. 
been no such act or declaration of intention on their part, prior: 
to suit. Eyen if any presumption, whether of fact or of 
mixed law and fact. were necessary to send the accumulations. 
and their investments in the same line of devolution as the- 
corpus, no such presumption could, according to the decisions,. 
be made when the limited owner has never been in possession. 


g 
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(cf. Sowdaminee Dossee v. The Administraior-General of 
Bengali, Rajah Parihasarathi Appa Rao v. Rajah Venkatadri 
Appa Rao?, Ayiswaryanandaji Saheb v. Sivaji Raja Sahebs3, 
Sridhar Chatiopadhya v. Kalipada Chuckerbuttys. Indeed, 
during all the time when the properties claimed in the appeal 
. were purchased, the second plaintiff was a minor. 


The Respondents relied upon the statement in para. 12 of 
the plaint as proof of the plaintiffs’ intention to make the 
purchased properties an accretion to the mother’s estate. We 
shall presently deal with thisargument. But Mr. Sitarama Rao 
mainly pressed the contention that the question of ‘intention’ 
is material only when the female owner has made an alienation 
and that independently of any acts or intention of the limited 
owner, the income derived from an estate inherited by her 1s 
of such a character that unless the limited owner has appro- 
priated it or disposed of it or at least otherwise made it her 
own by some positive act, the income and any investments 
thereof will go with the main estate and not devolve on the 
personal heirs of the limited owner. 


The contention based on para. 12 of the plaint may be 
briefly disposed of. In that paragraph reference is made to the 
purchases made by the first defendant out of the corpus of the 
funds that belonged to Santhanayaki and also to purchases (by 
defendants 1 and 2) out of the income that accrued after 
Santhanayaki’s death; and in respect of both these sets of 
properties it 1s stated that “they lawfully belong to the estate of 

Santhanayaki. They have been purchased only for the benefit 
of the plaintiffs’. The next succeeding sentence as well as 
paras. 8 and 9 of the plaint, make it clear that the averment 
relied on was meant to negative the claim put forward on 
behalf of the second defendant that the purchases were made 
for his benefit. There was no occasion at that stage to think 
of any contradistinction between the ‘inherited’ properties and 
the ‘acquired properties’ and the allegation is at best only a 
statement of Law (‘lawfully” is the word used). It does 
not seem reasonable to read into it any expression of intention, 
if such be necessary for the Respondents’ case. 








J 1. (1892) L.R. 20 LA. 12: LL.R. 20 Cal. 433 (P.C.). 
2. (1922) I.L.R. 46 Mad. 150 at 220: 43 M.L.J. 486 (F.B.). 
3. (1925) LL.R. 49 Mad. 116 at 151: 49 M.L.J. 568, 

i 4.: (1911) 16 C.W.N. 106. - 
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On the point of law, we have been taken through a number 
of decisions relating to accumulations and investments made 
by Hindu widows. Both sides rightly pointed out that in most 
of the cases, there had in fact been dispositions made by the 
widows and the observations as to what should happen if.there 
were no disposition, were obiter. The divergence of view 
noticeable in the decisions in India may be illustrated by the 
two following extracts. In Subramanian Chetti v. Aruna- 
chalam Chetti! Sir Subramania Aiyar, J. observed; “where the 
widow making the purchase has, while not annexing it to her 
husband’s estate, left it undisposed of, whether the descent 
thereof is to be to her husband’s heirs or to her own, is a ques- 
tion which can hardly be treated as settled”; and the learned 
Judge proceeded to give reasons why it should be held that 
what the widow could dispose of at pleasure is “her own 
property, not limited but absolute, exclusive and separate in 
every sense and devolving as such”. On the other hand in 
Kula Chandra Chakravarti v. Bama Sundari Dasee? Imam 
and Chapman, JJ. said ‘It is now a well-settled rule of Hindu 
law that property acquired by a Hindu widow with the accu- 
mulations of the income of her husband’s estate does not 
constitute her stridhanam but forms part of the corpus of the 
estate’ (the italics in both the extracts are ours). In Sarat 
Chandra Mitra v. Charusila Dasi8 Page, J. laid down that 
whatever power of disposition a Hindu widow might have over 
the savings or their investment, could be exercised by her only 
during her life-time but she had no testamentary power even 
in respect of her income or its accumulations, or investments 
therefrom. Mr. Sitarama Rao did not however support this 
distinction between dispositions intervivos and dispositions by 
will, in view of the decision of the Privy Council in Venkatadri 
Appa Rao v. Parthasarathy Appa Raos. 


As the High Courts in India have, in dealing with this 
question, purported. to follow or explain away certain observa- 
tions of the Judicial Committee, it will be convenient to refer 


_at some length to the decisions of the Judicial Committee. The 


Respondents have principally relied on Isri Dut Koer v. Hans- 
OEE EEEE EEEE, 


1. (1904) LL.R. 28 Mad. 1 at 3. 
2. (1914) LL.R. 41 Cal. 870 at 874. 3. (1928) I.L.R. 55 Cal. 918. 
4. (1925) L.R. 52 I.A. 214: LL.R, 48 Mad. 312: 48 M.L.J. 627 (P.C.). 
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butti Koeraini, Sheolochun Singh v. Saheb Singh? and 
Nabakishore Mandal v. Upendrakishore Mandal8 the appellant 
seeks to derive support from Sowdaminee .Dossee v. The 
Administrator-General of Bengal4 and Venkatadri Appa Rao v. 
Parthasarathy Appa Raos. 

The Judgments in Sheo Lochun Singh v. Saheb Singh? 
and Nabakishore Mandal v. Upendrakishore Mandals do not 
throw much light on the precise question now under considera~ 
tion. In the former case, their Lordships accepted the positive 
finding of the High Court that ‘upon the evidence there is not 
the slightest doubt that the properties in question were dealt 
with by the widows as accretions to their husband’s estate.’ 
The only general observation in the judgment is in the 
following words: “Where a widow comes into possession of 
the property of the husband and receives the income -and does 
not spend it but invests it in the purchase of other property, 
their Lordships think that prima facie it is the intention of 
the widow to keep the estate of the husband as an entire estate 
and that the property purchased would prima jacie be intended 
to be accretions to that estate”. This can hardly be read as a 
statement of arule of Law, for it isclearly expressed in terms 
of an inference of fact and that is how it has been understood 
in the Madras Cases. The head-note however uses the word 
‘presumption’ and in the Calcutta cases, this decision has been 
understood as laying it down that whenever there is a 
permanent investment by the widow, of her accumulated 
savings, the onus is thrown on the other side to prove that it 
was not meant to be an accretion. . How far this view can be 
justified in the face of the observations in Sowdaminee Dossee 
v. The Administrator-General of Bengal4 is a point that we 
need not pursue here, because there has been no investment in 
the present case by the limited owner. 

In the Nabakishore Mandal v. Upendrakishore Mandal? 
the circumstances of the purchase and the nature of the 
interests purchased were held to justify the view that the rights 
acquired ‘would be an obvious accretion to the husband’s pro- 
perty’. Starting from that basis, their Lordships added, if it 





1. (1883) L.R. 10 I.A. 150: LL.R. 10 Cal. 324 (P.C.). 
2. (1887) L.R. 14 I.A. 63: LL.R. 14 Cal. 387 (P.C.). 
3. (1921) 42 M.L.J. 253 (P.C.). 
4. (1892) L.R. 20 I.A. 12: LL.R. 20 Cal. 433 at 442, 443 (P.C.). 
5. (1925) 52 LA. 214: LL.R. 48 Mad. 312 at 320, 321, 324: 48 M.L.J. 627 (P.C.). 
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were possible for her tò segregate ‘the purchased rights, it 
would require some more unequivocal act for-the purpose than 
anything to be found in this evidence’. It is obvious that this 
remark must be read in connection with their Lordships’ view 
of the evidence ın the case. The only other observation in 
that judgment which has been relied on, runs in these terms :— 
“Though it is true that when that property (meaning apparently 
the income) had been received, it would be possible for her so 
to deal with it that it would remain her own, yet it must be 
traced and shown to have been so dealt with and in this case 
there is no sufficient evidence of this having been done”. Even 
this observation would not support the respondent’s argument 
in the form presented before us, for, in the Privy Council case 
theré has been an attempt by the widow at an alienation of the 


. property acquired out of the savings. To that extent, it could 


not be said that it was ‘unappropriated’. Itis clear that their 
Lordships’ remark was made in the light of the nature of the 
investment that the widow had made, and not as a general 
proposition of law, throwing upon the widow and her heirs the . 
onus of proving that she has done some act to show her 
intention to appropriate the income for herself. As early as 

in the Sowduminee Dossee v. The Administrator-General of 
Bengali their Lordships had held that the .widow’s income, as 

it fell due, became ‘her absolute property’ and why is any: 
further act of ‘appropriation’ necessary in respect of what is 
already her own? If, from the mere act of ‘saving’, the fund 

could be held to acquire a new character—and this was one of 
the contentions in the Sowdaminee Dossee v. The Administra~ 

tor-General of Bengali—it is sufficient in the present case also, 

as in the Sowdaminee Dossee v. The Administrator-General of 
Bengali to say that even the saving was not the act of the 
plaintiffs, because they never had possession and never received 

the income. ` 

The Respondents’ eni had thus to be rested solely 

on the observations in Isri Dut Koer v. Hansbutti Koerain®. 
Even there, the widow had made an alienation, thus 

showing her intention, if possible, to make the acquired- pro- 
perty her own, but their Lordships held that it was no longer 

open to her to.do so, because the evidencé showed that she had 





Era L. R. 20 LA. 12: LLR 20 Cal. 433. at 442 (P.C.). 
R I . (1883) L.R. 10 LA. 150: 10 Cal. 324 (P.C.). 
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already made the acquired property an accretion to her 
husband’s estate. There however occur the following observa- 
tions, in the judgment: “If she has made no attempt to dispose 
‘of them (savings) in her. life-time, there is no dispute but that 
they follow the estate from which they arose. The dispute 
arises when the widow who might have spent the income as it 
accrued, has in fact saved it and afterwards attempts to 


alienate it” (p. 335). After referring to the earlier cases, their , 


Lordships say on p. 337 “Nor do they think it possible to lay 
down any sharp definition of the line which separates accretion 
to the husband’s estate from income held in suspense in the 
hands of the widow, as to which she has not determined 
whether or no she will spend it”. The succeeding portion of 
the judgment shows that this must be dealt with as a question 
of factin each case. With this may be compared their Lordships’ 
observation in Rajah of Ramnad v. Sundara Pandiyasami 
Tevar1 ‘It is a question of fact to be determined if there is 
any dispute, whether a widow has or has not so dealt with her 
property’. The question now is, is it justifiable to treat the 
first of the above extracts from the Isri Dut Koer v. Hansbuttt 
Koerain2 as embodying a decision or even pronouncement by 
their Lordships, on the point of law. The argument before 
them proceeded on the assumption that, according to the then 
state of the authorities, “a widow’s savings from her husband’s 


' estate are not her stridhanam’’—for the obvious reason—that in 


Bhagbuiti Daee v. Bholanath Thakoor® the Board had observed 
that ‘one consequence of the widow’s estate no doubt would be 
that she would be unable to alienate the profits or that at all 
events whatever she purchased out of them would be an incre- 
ment to her husband’s estate’. In the High Court, Ainslie, J. 
unquestioningly accepted this dictum so far as the devolution 
of the undisposed portion went.and he only struggled to 
establish at least a limited power of disposition (see Hansbutti 
Koerain v. Ishri Dutt Koers where the learned Judge 
reiterates on this point ‘I think there is no difference of 
pinion’). On p. 525, the learned Judge observed that this 
view would fit in with Justice Dwaraka Nath Mitter’s theory 


in Kery Kolitany v. Monceram Kolitad that the widow is in 
earn E T RA, 
1. (1918) L.R. 46 I.A. 64: LL.R. 42 Mad. 581 at 588: 36 M.L.J. 164 (P.C.). 
2. (1883) L.R. 10 I.A. 150: LL.R. 10 C. 324 (P.C). 
3. (1875) L.R. 2 I.A. 256: LL.R. 1 Cal. 104 (P.C.). 
4. ` (1879) I.L.R. 5 Cal. 512 at 521, 522 see also p. 523. 
po 5. (1873) 13 Beng. L.R. 1 (F.B.). 
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possession as a kind of ‘trustee’; but he attempted his own ex- 
planation by the theory of a presumable intention ‘to add such 
moneys or properties to the estate and to abstain from 
exercising her full rights over them’. .Though dissenting from 
Justice Dwarakanath Mitter’s theory, Ainslie, J. (on p. 527). 
accepted the decision in Chundrabulee Debia v. Mr. Brody1 
which was largely founded on the doctrine that the Hindu. 


. widow takes her husband’s estate only for purposes of 


maintenance. On page 528 he would have.it that even if the 
widow severed the accumulations from the main estate, he 
would only go the length of giving her a power of testamentary 
disposition over it but not recognise its descendability to her 
own heirs—apparently because it won’t fall under the categories 
of stridhana enumerated by Jimutavahana. (see Chundrabulee 
Debia v. Mr. Brody1). The report of the argument on p. 328 
of the Isri Dutt Koer v. Hansbutti Koerain® would show that 
this is all that respondent’s Counsel sought to maintain, before 
the Judicial Committee. 


. 


Their Lordships’ remarks on page 334 Isri Dut Koer v. 
Hansbuiti Koerain® show that the law relating to ‘widow’s 
estate’ was then taken to have advanced only one step from the 


. earlier view, i.e., from the ‘trusteeship’ theory, to a stage 


wherein the widow had a ‘more free and complete usufruct of 
her husband’s property’. Hence, it is that their Lordships 
formulate to themselves the question as to the point of time or 
the circumstances under which the widow loses her control 
over the unexpended portion of her income from her husband’s 
estates. If as is now established by the decision in Sowdaminee 
Dossee v. Administrator-General of Bengals the income is her 
‘absolute property’, and as shown by the decision in Venkatadri 
Appa Rao v. Parthasarathi Appa Rao4 she does not lose her 
power of control even at her death but can deal with the 
accumulated income by her will, there is noreason for drawing 
the line at testamentary disposition and refusing to reach the 
logical conclusion that even if she happens to die intestate, 
the surplus amount should be treated as ‘her absolute property’ 
for purposes of devolution as well. 


-1. (1868) 9 W.R. 584 (Civ.). 
2. (1883) L.R. 10 LA. 150: LL.R. 10 C. 324 (P.C.). 
3. (1892) L. R. 20 I.A. 12: LL.R. 20 Cal. 433 (P.C.). 
4, (1925) L.R. 52 LA. 214: LL.R. 48 Mad. 312: 48 M.L.J. 627 (P.C.). 
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It will be instructive to compare the decision in Chun- 
drabulee Debia v. Mr. Brody with that in Venkatadri Appa 
Rao v. Parthasarathi Appa Rao2. In the former case, the 
High Court held that a decree for mesne profits obtained by a 
widow could not, after her death, be made available for the 
discharge of her personal debts; but in the latter case, the 
Privy Council have laid down that the income due to the widow 
from the Receiver was on her death, ‘part of her estate’ 
available for payment of legacies bequeathed by her. -It 
certainly cannot be said that what is available for payment of 
legacies cannot be made available for payment of debts of the 
deceased. Their Lordships’ observations in this latest case 
also suggest that unless the widow had made the surplus 
income an accretion to the husband’s estate, such surplus would 
remain part of ‘her estate’ even after her death. The case also 
answers —and answers from a far more liberal standpoint—the 
question left open by the Judicial Committee at the end of 
their judgment in Gonda Kooer v. Kooer Oodey Singh’ and by 
Sir John Wallis in Narayanan Chetty v. Suppiah Chetty4. As 
for the decision of Jackson, J. in Pavani Subbamma v. 
_Mungamur Venkatakrishna Row it is clear from the Judg- 
ment in Piramanayakam Pillai v. Krishnaswami Pillaié that 
he himself did not regard it as authoritative after Venkatadrt 
Appa Rao v. Parthasarathi Appa Rao®. Similarly it would be 

_ difficult to reconcile the decision in Bhagabati Koer v. Sahudra 
Koert with the decision in Venkatadri Appa Rao v. Partha- 
sarathi Appa Rao? in so far as the Calcutta High Court held 
that the rent due to the deceased female owner would not be 
available for the satisfaction of her debts. 


There is little force in the argument that Jimuthavahana’s 
definition or enumeration of ‘Stridana’ won’t comprise this 
kind of assets. Even the Calcutta High Court has latterly 
refused to adopt a literal construction of that text or consider 
the enumeration there as exhaustive: see Ram Gopal Bhutta- 
charjee v. Narain Chandra Bandopadhya8. This Court has 
long been accustomed to give a wide scope to the doctrine of 





1. (1868) 9 W. R. 584 (Civ.). 
2. (1925) L.R. 52 I.A. 214: LL.R. 48 Mad. 312: 48 M.L.J. 627 (P.C.). 
3. (1874) 14 Beng. L.R. 159-at 165 (P.C.). 
4. (1920) LL.R. 43 Mad. 629 at 631: 38 M.L.J. 437. 
5. (1924) 80 I.C. 290. 6. (1929) M.W.N. 355. 
7 (1911) 16 C.W.N, 834. 8. (1905) I.L.R. 33 Cal. 315. 
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‘stridhana’ in view of the liberal definition thereof in the 
Mitakshara: see Salemma v. Lutchmana Reddii and the view 
indicated by Sir Subramanya Aiyar, J. in Subramanian. Chetti 
v. Arunachelam Chetti? as to the devolution of the widow’s 
savings and acquisitions on her stridhanam heir was accepted 
in Veeraraghava Reddi v. Kota Reddi3 and by Kumaraswami 
Sastriar, J. in Ayiswaryanandaji Saheb v. Sivaji ‘Raja 
Saheb4.. As observed in Tadiboyina Peda Punnayya v. 
Debbakutti Kattamma once it is established that certain 
property is the absolute property of a woman under her entire 
unfettered control, there ought to be only one rule of succession 
recognised in Madras, namely the rule of succession relating to 
stridhanam property. Indeed this conclusion would follow 
even from the observations of the Privy Council in Bhagbutti 
Daee v. Bholanath Thakoor6 where speaking as a ‘life estate’. 
(as contradistinguished from a widow’sestate) they said (at 
p- 260) ‘she would have the power of making whatever use she 
chose of the proceeds of her estate; and if she bought land or 
personal property with them, that land and that’property would 
be hers and would devolve on the defendant (grand daughter) 
who represents hèr’. There is no particular point of distinction, 
in the income being derived- from the husband’s estate, because 
that was the case even in Bhagbutti Dace v. Bholanath 
Thakoors, 


Of the Indian decisions relied on by Mr. Sitarama Rao 
Sirdhar Chattopadhya v. Kalipada Chuckerbutty?, Sheonandan 
Prasad v. Damodar Prasad’ and Sm. Bharateswari Dasi v. 
Bhagaban Chandra Chakravartty® are directly in point, 
‘but we are, ‘with all respect, unable to follow them, 
because, as already indicated they are based on a different 
view- as to the effect of the dicta in the Isri Dutt Koer v. ` 
Hansbutti Koeraint0. Further, the first two are decided | 
mere Venkatadri Appa Rao v. Parthasarathy Appa Raoi and 





1. (1897) LL.R. 21 Mad. 100: 8 MLJ. 14. 
2 AOTER -28 Mad. 1. 3. (1916) 31 M.L.J. 465 
a ~ (19257 ae 49 Mad. 116 at 151: 49 M.L.J. 568. : 
. (1915) 17 M.L.T. 363 at 368. 
6. (1875) T 256at 262: LL.R. 1 Cal. 104 (P.C.). a 
EA (1911) 16 C.W.N. 106. 8. _ (1923) 78 I.C. 306. 
9. (1928) 33 C.W.N, 193. > -> ; 
- 10; (1883) L.R: 10 LA. 150: LL.R. 10 Cal. 324 (P.C). © $ 
` (1925). L-R. 52-1,A, 214: LL.R. 48 Mad. 312; 48 MLJ. 627 (P. Ç). 
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in the third, no reference is made to Venkatadri Appa Rao 
v. Parthasarathi Appa Raoi, Even in Calcutta, one learned 
Judge has in a recent case Bankim Behary v. Probodh Chandra? 
followed the Madras view that the dicta in Isri Dut Koer 
v. Hansbutti Koerain8 have more than been counter-balanced 
’ by later decisions. We think that the trend of opinion in this 
Court since Subramanian Chetti v. Arunachelam Chetti4 is in 
consonance with their Lordships’ latest pronouncements. 
Amongst text-writers, Sir Dinshah Mulla seems to endorse 
the Madras view (see his Hindu Law, 7th Edition, p. 176) e¢ 
seq. In Mayne’s book, the learned Editor of the 9th Edition, 
after referring to the decisions in Akkanna v. Venkayya5 and 
Subramanian Chetti v. Arunachelam Chetti4 added a remark 
that the view there taken ‘is no longer tenable’, apparently in 
view of the decision in Nabakishore Mandal v. Upendra- 
kishore Mandale. We do not know what he would have 
thought if he had the judgment in Venkatadri Appa Rao v. 
Parthasarathy Appa Raol before him. Sir John Trevelyan 
has, in the latest Edition of his book, reproduced the statement 
found in the earlier edition which was quoted in its entirety by 
the Allahabad High Court in Wahid Ali Khan v. Tori Ram’. 
According to him so much of the widow’s savings as had not 
been disposed of by her during her lifetime would not pass to 
her heir but would be treated as a portion of the Husband’s 
estate. He has not considered the bearing and effect of the 
decision in Venkatadri Appa Rao v. Parthasarathy Appa Raol. 
Nor is this case referred to in the 6th Edition of Sircar’s 
Hindu Law. We may add that whatever reason or justifica- 
tion—-historical or sacerdotal—may exist for looking with 
disfavour on a widow’s right to dispose of her surplus income 


or transmit them to a line of heirs different from her husband’s, 


the same considerations need not be extended to the case of a 
daughter and much less to a daughter inheriting her mother’s 
stridhana. The Hindu Law givers never looked with disfavour 
on the succession of a daughter or imposed upon her restraints 
of abstinence or even continence, aS in the case of a Hindu 








1. (1925) L.R. 52 I.A: 214: LL.R. 48° Mad: 312: 48 M.L.J. 627 (P.C.). 
2. ALR. 1934 Cal. 284. 
3, (1883) L.R. 10 LA, 150: LL.R. 10 Cal. 324 (P:C.). 
4 (1904) LL.R. 28 Mad. 1. 
5, (1901). I.L.R. 25 Mad. 351: 12 M.L.J. 5. 
6 (1921). 42 M.L.J. 253: 35 C.L.J. 116 (P.C.). 
"7 (1913) LL.R: 35 All. 551. 
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widow. The Privy Council have no doubt held that the estate 
taken by a daughter as heir to her mother’s stridhana is not,an 
‘absolute estate’ Sheo Shankar Lal v. Debi Sahail and Sheo 
Partab Bahadur Singh v. The Allahabad Bank, Ltd.2 but the 
doctrine-of “reverter” may well be limited to the original 
estate and proved accretions to it. 

The view we have taken receives some support from the 
analogy of the law relating to savings and acquisitions made 
out of the income, by the holder of an impartible estate belong- 
ing to a joint family, it is true that there is this difference 
between the two cases, viz., that, unlike the female holder, 
the impartible estate holder is during his lifetime an absolute 
owner of the estate; but, for our present purpose, there is 
sufficient similarity between the two cases, in that in both 
instances, the holders for the time being are absolute owners of 
the income and that after their death, there are two lines of 
devolution, one for the main estate and another for their 
personal property. The following observations of the Judicial 
Committee in Rani Jagadamba Kumari v. Wazir Narain 
Singh’ are equally opposite to the present case: 

“ The income when received is the absolute property of the owner of the 
impartible estate. It differs inno way from property that he might have 
gained by his own effort or that had come to him in circumstances entirely 
disassociated from the ownership of the Raj. It is a strong ‘assumption to 
make that the income of the property of this nature is so affected by the 
source from which it came that it still retains its original character.” 

In Gurusamit Pandiyan v. Pandia Chinna Thambiar4 a 
woman who was entitled to an impartible estate died before 
getting possession and the income had accumulated in the 
hands of a Receiver. The learned Judges determined the 
succession to such accumulated income, on the footing that it 
was her ‘absolute property’ (see p. 34). 

We therefore hold that the appellant (third plaintiff) is. 
entitled to the half share of the first plaintiff in the properties 
claimed in A.S. No. 88 and to the share of the profits that may, 
on the taking of accounts, be found due to the first plaintiff. 
He will also be entitled to a half share of the mense profits. 
between the date of plaint and the date of the first plaintiff’s 
death. As from the date of the first plaintiff’s death, the 
appellant will be entitled to mesne profits in respect of, the 
1. (1903) L.R.301.A. 202: I. L. R. 25 All. 468 at 476: 13 M. L. J. 330 E C.). 

2. (1903) L.R. age 209: I.L.R. 25 All. 476: 13 M.L.J. 336 (P.C 


1). 
3. (1922) L.R 50.1. A. 1: I. L. R. 2 Pat. ene s 44 M. L. J. 503 (P. C.). 
4. (1920) TLR, 44 Mad. 1: 39 M.L.J. 529. 
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share of the properties, decreed to him. The Respondents will 
pay the appellant his costs in the appeal and proportionate 
costs in the lower Court. The case will go back to the Subor- 
dinate Judge for passing a final decree after effecting a division 
of the properties, taking the necessary accounts and ascertain- 
ing profits prior to suit and mesne profits subsequent to suit. 
Mr. T. M. Krishnaswami Aiyar who appears for the 
second plaintiff brought it to our notice that subsequent to the 
date of the lower Court’s decree the second plaintiff has made 
payments, on the footing that she was the exclusive owner of 
the suit properties and he referred tothe possible inconvenien- 
ces that may arise on that account, in working out the division 
now directed by us. We are unable to give any directions 
with regard to that matter. It will be for the lower Court to 
see how far such inconveniences can be avoided in effecting 
the division. i 
In A.S. No. 236 of 1932, the third plaintiff has taken 
exception to the order of the lower Court in respect of his 
claim for ‘interest’ on the amount of profits awardable to him. 
Mr. Sitarama Rao has brought it to our notice that paras. 2, 5 
and 6 of the decree of the lower Court do not give due effect 
to the directions contained in para. 66 of the Lower Caurt’s 
judgment. It seems to us sufficient to direct that accounts up 
to date of suit shall be taken on the footing that the first and 
the second defendants were respectively managing the estate on 
-behalf of the plaintiffs prior and subsequent to 1921, and 
accounts after date of suit shall be taken on the footing that 
second defendant is liable for mesne profits in the proper sense. 
The claim for interest on the amounts found due will also be 
dealt with on the same basis; for the period prior to suit, 
interest could be claimed only if and in so far as the sums in 
the hands of 1 and 2 defendants have in fact earned interest; 
in respect of the period subsequent to suit, mesne profits will 
include interest on the profits at 6 per cent. per annum. 
We make no order as to costs in A.S. No. 236 of 1932. 


In A.S. No. 434 of 1928, a decree has been already passed 
in terms of the compromise as between appellants and the first 
Respondent (second plaintiff). As against second Respondent 
that appeal must be dismissed with costs, excluding advocate’s 
fee which will be taxed only in A-S.-No. 88 of 1929. 


K. C. A. S, 88 appeal allowed, 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 
l PRESENT :—LorD BLANESBURGH, LorD THAN KERTON, 
Lorp ALNESS, SIR LANCELOT SANDERSON AND SIR SHADI LAL. 
Fanny Skinner alias Nasira Begam, since 

deceased (now represented by Amir 


Mirza and another), and another .. Appellanisx 
v. 
The Bank of Upper India, Limited, in 
liquidation, and others . .. Respondents. 


Morigage—Transfer of debi by morigagee—Agreement of transfer not 
registered and not completed—Effect—Suit by mortgagee-transferor on 
morigage—Maintainability—Transfer of Property Act, Ss. 54 and 58—Privy 
Council—Practice—A ppeal—New point—Point raised in the trial Court but 
abandoned in High Court—If can be raised, 

In 1911, a simple mortgage was executed in favour of a Bank, which was. 
a going concern, bya Mrs. F.S.; the deed was in the ordinary form of a 
simple mortgage with a coveriant on the part of the mortgagor to pay the 
debt with compound interest at 7 per cent. In default of payment the mort- 
gagee Bank was to proceed by Court sale to realise its security. The property 
mortgaged included, among other items, an eighth share in two villages. 

Subsequently the Bank went into liquidation, and in 1917, there was an 
arrangement between the Bank and its creditors by virtue of which the whole 
of the assets of the Bank were transferred to a purchasing company. The 
Bank had in liquidation issued to some ofits creditors, in respect of their 
claims against it, certain debenture stock secured by a trust deed; and the 
object of the arrangement was to make ıt possible to come to an arrangement 
with the Bank’s creditors so that by the appropriation and realisation of 
certain assets for their benefit, with the consent of the trustees of the. 
debenture stock, all the claims against the Bank would be got rid of and the 
Bank dissolved. An agreement was executed which included the mortgage 
‘debt as also all the book and other debts due to the Bank in connection with 
the business and the full benefit of all securities for such debts. 

The agreement was not, however, registered under the Transfer of 
Property Act, nor was it completed by the execution of formal transfers or 
otherwise. F 

Held, the transfer of the mortgage debt was effective as between the 
mortgagor and mortgagee; but any proceedings to recover the debt brought 
against the mortgagor must be not in the name of the transferee, but in that 
of the transferor Bank. The latter therefore had the right to sue in its own 
name through its liquidator for recovery of the mortgage debt. 

Where an appellant, who abandoned a point in the High Court which he 
had raised in the trial Court, wishes to raise that point before the Privy 
Council, the circumstances in which an application for leave to raise that 
point will be entertained are necessarily exceptional. It cannot be laid down 
that in no case can such leave be granted. The Board, acting under its 





* P. C. Appeal No. 69 of 1932. 28th February, 1935. 
Allahabad Appeal No-4 of 1929. : a ; 
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prerogative, must never abrogate their duty to tender to his Majesty in such 
a matter any advice which in the nature of the case seems, in justice, to be 
called for. There is no distinction in principle between the position of an 
appellant who abandons in the High Court a ground of appeal of which he 
had given notice and that of a respondent who does not raise a point in his 
favour which was open to him without notice. 


_ Appeal from a decree of the High Court, Allahabad, dated 
the 3rd December, 1928, reversing a decree of the Subordinate 
Judge of Meerut, dated the 18th February, 1926. 

Dunne, K.C. and Hyam for appellant No. 1. 

J. M. Parikh for appellant No. 2. 

De Gruyther, K.C. and Wallach for respondent Bank. 

28th February, 1935. Their Lordships’ judgment was 
delivered by 

Lorn BLANESBURGH.—This is an appeal from a decree of 
the High Court at Allahabad, in a mortgagee Bank’s suit to 
realise its security. In decreeing the suit the Court reversed 
a decree of the Subordinate Judge of Meerut, who had dismis- 
sed it. The suit was commenced on the 81h December, 1923. 
The mortgage had been granted, on the 8th December, 1911, 
by a Mrs. Fanny Skinner, to the Bank of Upper India, Limited. 

The deed was in the ordinary form of a simple mortgage with 
a covenant on the part of the mortgagor for payment of the 
mortgage debt with compound interest at the rate of 7 per 
cent. per annum. In default of payment, the mortgagee 
Bank had the ordinary right of proceeding by Court sale to 
realise its security. 


The property comprised in the mortgage included, among 
other items, a one-eighth undivided share of the mortgagor in 
the village of Siswal and a one-tenth similar interest in the 
village of Badopal. The mortgagor’s brother, the second 


appellant, another brother and her sister were the co-sharers. 


with her in these villages. The further relevant facts with 
reference to them will be alluded to later. The Bank of Upper 
India was in 1911 still a going concern. Subsequently it went 
into liquidation, and the suit when brought in 1923 was com- 
menced by the Bank acting through its liquidator. Fanny 
Skinner, the mortgagor, was then still alive, but she has died 
since the decree of the High Court was made and her interests 
are now represented by the two first appellants, who are her 
heirs. To the suit as brought there was at first only one 
substantial defence put forward by Fanny Skinner. It was. 
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that she was a purdanasheen lady; that the mortgage had been 
procured from her by her brother (not the second appellant), 
whom she had entrusted with her power of attorney, that he 
had by means thereof obtained in her name from the Bank an 
advance of 15,000 rupees; that no part of that advance was 
ever received by her; that in point of fact she had not desired 
to go into the transaction at all, and that there was insufficient 
compliance with the formalities and conditions requisite before 
a mortgage executed by a purdanasheen lady can be enforced 
against her. That was, inthe first instance, the only substantial 
defence Fanny Skinner put forward to the suit. Subsequently, 
and in the course of the proceedings, on her statement that the 
fact had only just come to the knowledge of her legal advisers, 
she was allowed to put forward a further defence, to the 
effect that the plaintiff bank was not entitled to sue by reason 
of the fact that there had been in 1917 an arrangement come to 
between the bank by that time in liquidation and its creditors 
by virtue of which the whole of the assets of the bank had 
been transferred to a purchasing company, the Trust of India, 
Limited: that all interest in this mortgage debt had passed to 
the Trust, so that the Bank had no longer any right to sue in 
respect of it. Accordingly the following further issue was 
settled for decision: Were the assets of the Upper India 
Bank transferred to the Trust of India, Limited; if so, is the 
plaintiff entitled to bring the present suit? 


There was a separate defence put forward by the mort- 
gagor’s brother hereinafter referred to as the second appellant. 
He had since the date of the mortgage acquired in severalty 
the entire village of Siswal. In that character he and twenty- 
two purchasers from him were made defendants to the suit as 
persons interested, subject to the mortgage, in the one-eighth 
undivided share of the village included therein. His separate 
defence was that after the date of the mortgage of her undi- 
vided interest in the two villages by Fanny Skinner there had 
been a partition between the co-sharers, with the result that 
Siswal, had passed to the brothers as representing their several 
interests in the entirety, while the second village, Badopal, had 
passed to the mortgagor and her sister. Since that partition 
the second appellant had acquired his brother’s entire interest 
in the village, Siswal. Accordingly, his contention was that as 
a result two things had happened: The first that the sisters 
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had no longer any interest in Siswal, and the second, that he 
now owned the entire village in severalty and owned it free 
from any charge or any interest therein created by the mort- 
gage deed in suit. If any decree was made for the realisation 
of the Bank’s security, that decree should exclude entirely 
-from its operation any interest whatever in the village Siswal. 


On that record the suit came on for trial, and the Subor- 
dinate Judge dealt with the three defences in this way: With 
regard to the mortgagor’s defence which may be called the 
defence of disability, he held that the lady knew all about the 
` transaction and that the evidence satisfied him that she was in 
all. respects bound by it. He rejected that defence. The 
second defence, however, he held to be well founded. He was 
of opinion that the Bank had no right to sue. He came to the 
conclusion that under the arrangement made in 1917 all the 
assets of the Bank included in the sale had in truth and in fact 
passed to the Trust of India, and that no right of action 
remained in the Bank in respect of any of these assets. 


Accordingly, as in his judgment the mortgage debt in suit was 


one of the assets of the Bank included in the sale or transfer, 
it followed that the suit failed. He dismissed it. 


With regard to the separate defence put forward by the 
second appellant, the Subordinate Judge expressed the opinion 
not of course necessayy to his actual decision that it was 
mistaken in point of law as no charge which attached to the 
mortgagor’s undivided interest in Siswal at the date of the 
mortgage could be affected by any subsequent transaction in 
relation to that interest to which the mortgagee Bank was no 
party. 

The Bank appealed to the High Court and there the argu- 
ment was directed exclusively to the issue whether the appel- 


lant, the Bank, through its liquidator, had any right to sue. 


Upon that issue the High Court came to the conclusion, differ- 
ing in this from the Subordinate Judge, that the right to sue 
in respect of this mortgage debt remained with the Bank. 
` unaffected by the arrangement just stated. No other question 
was raised before the High Court. The mortgagor did 
not there revive what has been called the disability. 


defence. It was agreed before their Lordships that she 
was perfectly entitled to do so had she been so minded, 


although she had given no notice of cross-appeal... But'-the 
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question was not raised by her at all. She confined her answer 
to the appeal solely to her contention that the Bank had no 
right of suit. With regard to the second appellant, he went 
one step further in the direction of abandoning his separate 
defence. He did not appear on the appeal at all. The question 
therefore whether his village Siswal was or was not any longer 
included in the security was never brought into discussion. In 
the result the High Court came to the conclusion on the only 
question presented to it for consideration, that the Bank through 
its liquidator had a clear right to sue as mortgagee, and the 


Court made a decree in its favour in the ordinary form, . 


including among the property to be sold the undivided interests 
in both villages covered by the mortgage, a decree which so far 


-as the undivided interest in the village Siswal is concerned 


may if left be final so far as the second appellant and those 
claiming under him are concerned, although he was not actually 
present before the Court when it was made. From the decree 
of the High Court, the mortgagor’s representatives, the mort- 
gagor having died in the meantime, presented an appeal to 
His Majesty in Council, and their main contention has been 
that the Subordinate Judge was right in his view that the 
Bank had no right to sue and they maintained that contention 
through Mr. Dunne in a very careful and interesting argument. 
That is the first point which their Lordships have to determine. 
It depends, first of all, upon the construction of the agreerhent, 
which in England would be called an agreement of reconstruc- 
tion and arrangement, under and by virtue of which this 
particular asset was agreed to be transferred to the Trust of 
India, Limited, by the Bank. The agreement contains one or 
two provisions to which it is desirable to refer. It is dated the 
16th July, 1917. It isa very carefully and elaborately drawn 
document and it sets forth in its recitals the whole history of 
the transaction to which it gives effect. The Bank of Upper 
India had in the liquidation issued to’ some of its creditors in 
respect of their claims against it certain debenture stock 
secured by a trust deed. The purpose of the agreement was 
to niake’it possible to come to an arrangement with the other 
creditors of the Bank so that by the appropriation and realisa- 
tion of" cértain assets for their benefit, with the consent of the 
trustees. for, the debenture stock, all claims against the Bank 


would-be got. sid of, and subsequently i in due course the Hank 


>å 
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would be dissolved. The way in which all this was done was 
as follows: Special resolutions were passed authorising the 
execution by the liquidator of the Bank of the agreement of 
sale tothe Trust of India now in question. The agreement 
was thereafter duly executed and no question is raised as to its 
complete validity according to its tenor. The only question to 
be determined now is its effect so far as the transfer of this 
particular mortgage debt from the Bank to the Trust is con- 
cerned. That the mortgage debt was included in the agreement 
cannot, their Lordships think, be questioned. Among the 
. assets so included are those in paragraph 1 of the agreement as 
“all the book and other debts due to the Bank in connection 
with the said business and the full benefit of all securities for 
such debts”. 


The terms of sale are important. It is provided that the 
Trust is to make payment by means of a transfer of certain 
shares of its own and of certain other shares of another company, 
of which apparently it was possessed, and is further to indemnify, 
the Bank against all its debts and liabilities of every kind. 
There is a special provision with regard to completion not 
unimportant. It is found in paragraph 7, which is as follows: 

“The purchase shall be completed on the 16th day of July, 1917, or on 
such other date as the parties hereunto shall mutually agree at Meerut and 
the Trust shall thereupon cause to be allotted issued or transferred the said 
share and fixed deposit receipts forming the consideration for the said sale 
and the Bank and its liquidators and the trustees and all other necessary 
parties (if any) shall at the expense of the Trust execute and do all such 
assurances and things for vesting the said premises on the Trust or as the 


Trust shall direct and giving to it the full benefit of this agreement as shall 
be reasonably required”. 


Then paragraph 8 says this: 


“The possession of the said premises shall be retained by the Bank and 
its liquidators up to the said 16th day of July, 1917, and in the meantime 
they shall carry on the said business in the same manner as heretofore so as 
to maintain the same as a going concern, and they shall as from the Ist day 
of July, 1917, be deemed to have been and to be carrying on such business. on 
behalf of the Trust and shall account and be entitled to be indemnified 
accordingly.” 


Apparently it happened in this case, as it has happened in 
so many others, that this agreement was executed on a date 
subsequent to that on which the draftsman supposed that it 
would be executed. In terms the purchase was to be completed 
on the very day of its execution, the 16th July, 1917, and the 
business was to be carried on by the Bank up to the date of the 
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agreement as from a previous date, the Ist July. All that, 
however, is unimportant in regard to the transaction with which 
their Lordships have to deal. Quite obviously, the completion 
might take place at a date later than the date of the agreement,. 
as is amply enough provided for by the agreement itself, and 
on completion all those things would have to be done which are 
therein stated,—the consideration would have to be paid and 
satisfied, the formal transfers would have to be executed, and 
soon. Nothing of that kind took place. There never was in 
that sense any completion at all, nor was this agreement 
registered under the Transfer of Property Act. Accordingly, 
and their Lordships think this is common ground—the agree- 
ment as a transfer of the security was of no effect by reason 
of non-registration, and, so far as appears, this particular asset 
has never found its way into the legal ownership of the Trust 
at all, or, putting it in another way, it has never passed out of 
the ownership of the Bank so as to deprive the Bank of any 
right that it had before to sue in respect of it. On such 
grounds as these, the High Court came to the conclusion that 
the right to sue had not passed from the Bank and that the 
Bank was, therefore, entitled to maintain the suit. But they 
came to that conclusion, as Mr. Dunne pointed out, by reason 
of the view they took that there was no possibility of treating 
the agreement as an assignment to the Trust of the benefit of 
Fanny Skinner’s covenant to pay, apart from the security given 
to provide for payment. Accordingly, so it was contended, the 
reasoning of the High Court was not apt to meet all the facts 
of the case. While Counsel had to agree, and in fact it became 
part of his case, that there had been no legal transfer of the 
security, he contended on the authority of a decision of this 
Board, which will be referred to in a moment, that the transfer 
of the unsecured debt had been completed and that in respect 
of that unsecured debt no one could sue except the Trust, so 
that the effect of the transfer of the unsecured debt to the 
Trust, a transfer complete and effective without registration— 
had been to deprive the Bank of any right whatever to take 


any step in respect of the security although on that footing it 


still remained in it. That was Mr. Dunne’s contention. Their 
Lordships will only say before meeting it otherwise that it 
would, if sound, produce a very remarkable result, namely, 
that so far as the transaction of transfer is concerned, the 
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mortgagor, unless the transferor and transferee could agree, 
was released so far asthe security was concerned from all 
liability whatever, for the mortgagee after transfer ofthe debt 
could take no steps in relation to the security. That is truly 
an extraordinary result, and their Lordships would hesitate long 
before they came to the conclusion that it was one necessarily 
involved in the transaction. But it was said that such was the 
effect of a judgment of this Board in a case to which allusion 
has already been made; namely, the case of Imperial Bank of 
India v. Bengal National Bankı. The judgment was given on 
the 2lst May, 1931, that is to sdy, after the decree of the 
High Court in this case. There two debentures had been 
issued to the Imperial Bank of India by the Bengal N ational 
Bank, which had later gone into liquidation. The debentures 
charged by way of a floating charge all the assets whatsoever 
of the Bengal Bank. These consisted largely of loans and 
advances that had been made by that Bank to customers 
secured in many instances by the deposit of the title deeds of 
immovable property. The debentures had neither of them been 
registered under the Indian Registration Act, 1908, though 
both had been duly registered pursuant to S. 109 of the Indian 
Companies Act, 1913. It was contended in these circumstances 
that the debenture holders, the Imperial Bank, as a result of 
liquidation, were entitled to no remedy whatsoever, direct or 
indirect, against the immovable property that had been pledged 
tothe Bengal Bank. It was with such a case that their Lord- 
ships dealt in a judgment delivered by Lord Atkin. It was 
admitted there by the Imperial Bank, without its having been 
argued, that they had no charge upon the immovable property 
of the Bengal Bank. The Board accepted and acted upon the 
admission but they definitely refrained from holding that in the 
case of a company it was necessarily true, that a debenture 
charging immovable property and registered under, the Com- 
panies Act must in order to have complete effect be registered 
also under the Registration Act. While not indicating any 
view one way or the other on that point, their Lordships 
treated the case as one in which it must, as between the parties, 
be assumed that the debentures created no charge upon any 
portion of the immovable property of the Bengal Bank whether 
its interest therein was by way of deposit of deeds or 





1. (1931) L.R. 58 I. A. 323: 61 M.L.J. 589, 


P.C. 


Fanny 
Skinner 


v. 
The Bank of 
Upper India, 
` Ltd.’ 
Lord 
Blanes- 
burgh. 


P.C, 


Fanny 
Skinner 


f v, 

The Bank of 

Upper India, 
Ltd. 


Lord 
Blanes- 
burgh. 


166 THE MADRAS LAW JOURNAL RËPORŤS. [vot. 


otherwise. Therefore, that was a case of what might be called’ 
a clean debt owing to the Bengal Bank and unsecured so far as 
immovable property was concerned being included in the 
debenture charge; and the question was whether the charge’ 
upon that clean debt operated to give to the Imperial Bank, as 
debenture holders, the right themselves to sue the debtors for 
payment. On this, it was held that the debentures did not 
constitute actionable claims which by virtue of the Act in that 
behalf could be sued upon after due notice of transfer. had 
been given to the debtor. The claims had to be placed in an 
entirely different category; and the category to which Lord 
Atkin relegated them was this: The claims were such as might 
be made by the debenture holders against the Bengal Bank; but, 
so far as any recotirse might be competent to them in respect 
of any security taken by the Bengal Bank in respect of any of 
the debts, the debenture holders must enforce such security in 
the name of the Bengal Bank and not otherwise, and if any 
difficulty arose the Bengal Bank would be required on proper 
terms to lend its name as plaintiff in any proceedings that 
might be necessary. This case, therefore, when examined, 
instead of supporting the view for which it was cited by 
Mr. Dunne, appears to destroy it, because Lord Atkin quite 
clearly states that, if any proceedings are taken for the 
purpose of vindicating the rights of the holder of such a 
debenture as was there in question, these must be taken not in 
the name of the transferee, the debenture holder, but in the 
name of the original creditor, the Bengal Bank. Applying that 
case, which need not be gone into in more detail, to the present 
the result is this, as it appears to their Lordships: The transfer 
of this mortgage debt was effective as between the transferor 
and the transferees. But any proceedings to recover the debt 
brought against the mortgagor must be, not in the name of the 
transferee, but in that of the transferor. Accordingly, what 
was here done by the Bank of Upper India in suing in its own 
name to recover this mortgage debt was rightly done. It was, 
indeed, the only course that could have been appropriately 
adopted. The decree in its favour cannot be disturbed on this 
ground. But it must not be taken to be the view of their 
Lordships that there would not be other difficulties in the way. 
of the contention put forward by the first appellants that the 
Bank has no title to use. .As has been said, there has been no 
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completion of this agreement in any sense whatever; it remains 
just where it was so far as any substantive legal assignments 
are concerned, although, no doubt, one may at this distance of 
time almost assume that the consideration has been paid and 
satisfied... Their Lordships can have no doubt that the ‘debts 
of the Bank have been satisfied or discharged, and that the 
transaction'as between the transferor and. transferee. may be 
taken to be complete. But this has only been by mutual 
arrangement and acceptance by the transferees of less than 
they were entitled to; it remains that there has been no com- 
pletion in any legal sense of the word and no legal assignment 
or transfer of the assets included in the agreement and not 
legally transferred by virtue of the agreement itself. When 
learned Counsel for the appellants were asked what was the 
moment of time at which, in their view of this transaction, the 
debt passed to the Trust so that the Bank remained with no 
interest to sue in respect of it, the first answer made was that 
it passed from the moment of execution of the agreement; an 
answer which meant that the whole interest in thé property 
agreed to be transferred passed before any part of the purchase 
price had been paid. This answer was not pressed. Then it 
was suggested by Mr. Hyam that, if that was not so, the whole 
interest certainly passed when all this property had been bene- 
ficially transferred and had become vested in that sense in the 
purchasing Trust. To which there was made these answers: 
First, there was no evidence at all as to when that stage was 
reached, if it ever has been reached, and, secondly, if that stage 
ever has been reached, it would be very important on this 
question of right to sue to know what the terms were on which 
the transfer was effected. The High Court in their judgment 
have said that there was an arrangement as between the Bank 
and the Trust under which the right to recover these outstand- 
ing debts was to remain vested in the. Bank, although when 
recovered the proceeds would be handed over to the Trust. 
But whether that be the fact or not, there .is no evidence ‘of 
any transaction which would justify the conclusion that this 
purchase had been completed in accordance with the terms of 
the agreement, and, therefore, the result is that for this reason 
also the suit was properly brought. 


Two subordinate questions already foreshadowed in the 
course of this judgment must now be dealt with. 
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The first is that the appellants having stated that.they had ` 
not in the High Court again raised the disability defence, asked 
leave to re-open that question. Their Lordships were not dis- 
posed to grant any such leave in this case; it appears to be one 
which comes within the general view of the Board as 
expounded by Lord Robertson in the case of Dhanukdhari 
Singh v. Mahabir Pershad Singhi. Their Lordships do not 
think that the Board in that case intended to lay it down that 
in no case could such leave be granted. The Board, acting 
under the Prerogative, must never abrogate their duty to tender 
to His Majesty in such a matter any advice which the nature 
of the case seems, in justice, to becalled for. But the circum- 
stances in which suchan application will be entertained are 
necessarily exceptional. 


Mr. Dunne contended that in the case before the Board 
in’ Dhanukdhari Singh v. Mahabir Pershad Singhi, the 
question which the appellants then desired to raise was 
one which they might have raised as appellants in the 
High Court. Indeed, it was included in their notice of 
appeal to the High Court, but was not raised by them there. 
In the present case, however, the point which the appellants 
desire to revive was one which would only have been open to 
them as respondents in the High Court and not as appellants. 
Their Lordships, however, apart from special circumstances 
which have not been shown to exist here, can see no distinction 
in principle between the position of an appellant who abandons 
in the High Court a ground of appeal of which he had given 
notice and the position of a respondent in the High Court who 
does not raise a point in his favour which was open to him 
without notice. It is quite true that it would be open to the 
Board on proper terms to refer to the High Court this question 
for their consideration. But even that the Board would not 
do except under special circumstances. These do not exist in 
this case, the real truth being that here the appellants before 
the. High Court were content to rely on a technical point, 
altogether abandoning the defence of substance which had 
failed in the Court below. Now, having failed on that 
technical point, they ask as a last resort to set up again their 
abandoned defence of substance. That consideration shows 
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“how little is the warrant here for interfering with the usual 
practice of the Board in such matters. Accordingly, the 
application made to re-open the disability defence either before 
their Lordships or in the High Court is one that cannot be 
acceded to. ; 

The other matter that has to be dealt with is that raised 
by the second appellant with reference to the inclusion in the 
decree of the village Siswal. He desires that he may be per- 
mitted to establish, if he can, at the proper time that by virtue 
and as a result of the partition effected as already stated, and 
of the subsequent transactions, he is now the registered owner 
of this village in its entirety, subject to the rights which he has 
created in it, but discharged from the respondents’ security. 
He seeks to establish that this village is now excluded 
altogether from the security which is held by the Bank, and 
that no sale of property directed for the purpose of realising 
that security should be permitted to touch or affect his village, 
and he relies for the success of that contention which he 
desires to put forward on the case of Mohammad Afzal Khan 
v. Abdul Rahmani the head-note, which quite clearly ex- 
presses the judgment, being this: 


“ Where one of two or more co-sharers mortgages his undivided share 
in some of the properties held jointly, the mortgagee takes the security 
subject to the right of the other co-sharers to enforce a partition and there- 
by to convert what was an undivided share of the whole into a defined 
portion held in severalty. If the mortgage, therefore, is followed by a 
partition and the mortgaged properties are allotted to a co-sharer or 
co-sharers other than the mortgagor, they take the allotted properties, in the 
absence of fraud, free from the mortgage, and the mortgagee can proceed 
only against the properties allotted to the mortgagor in substitution for his 
undivided share.” 


When Mr. Parikh, on behalf of the second appellant, asked 
to have the decree amended in that respect, so as to discharge 
his village from this security altogether, it was, of course, 
objected by Mr. De Gruyther, on behalf of the respondents, 
that Mr. Parikh was no longer in a position to raise this point 
by reason of the fact that he had abandoned it in the High 
Court, secondly, it was contended by Mr. De Gruyther that 
there was no material upon which any decision in the second 
appellant’s favour could be made, and thirdly, he contended 
that the application was unnecessary because the point would 
be open to Mr. Parikh in execution proceedings, when an 
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application would have to be made to the Court for directions 
for sale. It would then be open to the second appellant to 
come forward and claim that his village be excluded from the 
property to be sold. But, when it was made plain that 
Mr. Parikh’s client was a party to the proceedings in which 
the decree of the High Court was made, and that an undivided 


share in Siswal was thereby stated to be within the security,- - 


it became clear that it would be difficult, if not impossible, for 
the second appellant successfully to apply that the one-eighth 
share in the village should be excluded from the sale. It was 
then agreed that there should be inserted in the advice which 
their Lordships would humbly tender to His Majesty a recom- 
mendation that a provision should be made in the Order in 
Council to the effect that notwithstanding the terms of the 
Decree of the High Court at Allahabad of the 3rd December, 
1928, it was to be open to the second appellant in any execution 
proceedings thereunder to establish, if he could, that no 
undivided or other interest in the village Siswal is any longer 
comprised in the mortgage of the 8th December, 1911. Had this 
agreement not been reached, it would not have been possible for 
their Lordships to make any order either in favour of or against 
the second appellant on this head, if only for the reason that 
the circumstances in relation to the alleged partition are not 
really known to them. 

In these circumstances, their Lordships will humbly advise 
His Majesty that this appeal be dismissed. The appellants 
must pay the costs. There will be inserted in the advice which 
they will so tender a recommendation to the effect just stated 
with reference to the claim put forward by Mr. Parikh on 


- behalf of his client. 


Solicitors for appellant No. 1: Barrow Rogers & Nevill. 
Solicitors for appellant No. 2: H. S. L. Polak & Co. 
Solicitors for respondents: T. L. Wilson & Co. 

K. J.R. l Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 
PRESENT :—Lorp BLANESBURGH, LORD THANKERTON AND 
Sir SHADI LAL. 


Tarakdas Acharjee Choudhury, since 
deceased (now represented by 
Asitabarani Debi) and others .. Appellants* 


v. 
The Secretary of State for India in 
Council and others .. Respondents. 
Alluvion and Diluvion—Public navigable river—Bed of—Ownership— P.C. 
Presumption—Claim by private person as forming part of his estate—Onus Tarakdas 
of proof—Rennel’s maps—Evidentiary value of—Presumption as to correct- Acharjee 


ness—Bengal Alluvion and Diluvion Act (IX of 1847)—Alluvial lands— Choudhury 
Assessment and settlement of. v 


aan Moe The 
The bed of a public navigable river is presumed to be the property of the Secretary of 
Government,and not that of a private person. When a claim is laid State for 
to lands formed by the recession of the river on the ground that such lands India in 


were the property of the claimant before they were submerged, and that the Council. 


title which was dormant when they remained under water, revived on their 
re-appearance, the onus is on the claimant to prove his original title. The 
title of a person must depend upon the strength of his own case and not 
upon the fortuitous circumstance of whether another person in a similar 
position had, or had not, pressed his claim. 


Revenue surveys are conducted by a public officer in the exercise of his 
statutory duty, and after giving an opportunity to all the persons interested 
in the proceedings to make their claims and to produce their evidence in 
support thereof. The maps thus prepared after due enquiry are presumed 
to be correct, unless shown to be wrong. 

Act IX of 1847 empowers the Government of Bengal to direct the local 
revenue authorities to make a survey of alluvial lands and to determine the 
revenue which they are liable to pay to Government. If any land is thrown 
up by a large and navigable river and appears to be the property of the 
Government, the revenue officers are required to take immediate possession 
of the same on behalf of the Government, and to assess and settle it accord- 
ing to the rules in force in that behalf. It is, however, open to a person 
claiming to be the proprietor thereof to establish his right by bringing a suit 
in a competent court of law. 


Consolidated appeals from decrees of the High Court, 
Calcutta, dated the 26th March, 1929, reversing decrees of the 
Subordinate Judge, Faridpur, dated the 23rd December, 1925. 


De Gruyther, K.C. and J. M. Parikh for appellants. 





* P.C. Appeal No. 64 of 1931. 13th May, 1935. 
Bengal Appeals Nos. 26 and 27 of 1929. . 
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Dunne, K.C. and J. M. Pringle for respondent No. 1. 


13th May, 1935. Their Lordships’ judgment was deli- 
vered by 


Sir SHapi Lat.—The dispute in this consolidated appeal 
relates to the ownership of large tracts of land formed by the 
recession of the river Padma, which is the name given to the 
branch of the Ganges flowing between the Dacca and the Farid- 
pur districts of Bengal. The plaintiff-appellants are 
admittedly co-sharers in estate No. 4002 of the Faridpur 
Collectorate, otherwise known as Taluk Kunwar Bishvanath, 
which comprises, inter alia, three villages, namely, Mauza 
Harirampur, Mai Parchar and Bhati Bishvanathpur (the 
villages to be described hereinafter shortly as Mauza Hariram- 
pur). It is common ground that in 1793 the estate was 
permanently settled with the predecessors in title of the 
appellants, and the question, which their Lordships have to 
determine, is whether the lands in dispute formed part of 
Mauza Harirampur at the time of the permanent settlement. 


The river Ganges, in its course through the district of 
Dacca and the neighbouring districts, frequently changes its 
channel, and throws up large plots of land which give rise to 
conflicting claims. In order to provide for the assessment of 
such lands to land revenue, the Government of Bengal is 
empowered by Act IX of 1847 to direct the local revenue 
authorities to make a revenue survey of the alluvial lands, 
and to determine the revenue which they are liable to pay 
to Government. If any land is thrown up by a large and 
navigable river and appears to be the property of Govern- 
ment, the revenue officers are required to take immediate 
possession of the same on behalf of Government, and to assess 
and settle it according to the rules in force inthat behalf. It 
is, however, open to the person, who claims to be the proprietor 
thereof, to establish his right by bringing a suit in a competent 
Court of law. 


It appears that large areas of land emerged from the river 
between 1870 and 1878, and the Collector of the district found 
that they did not form part of any permanently settled estate 
and settled them temporarily with certain persons. The 
plaintiffs, who admittedly got no land at that time, did not 
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challenge the propriety of the action taken by the Collector 
_ until 1918, when they commenced the present suits to recover 
possession of the property as owners. They founded their 
title on the allegation that the lands were included in Mauza 
Harirampur in 1793, and that, though they were subsequently 


submerged by the river, they appeared again and became part 


of the dry land of their estate. This allegation was denied by 
the Secretary of State for India, who claimed that, at the date 
of the settlement in 1793, the lands formed part of the bed of 
the river and were the property of the State. The main 
issue arising upon the pleadings was whether the lands were 
included in Mauza Harirampur in 1793, and the Subordinate 
Judge answered the question ın the affirmative. On appeal by 
the Secretary of State, the High Court dissented from that 
conclusion, and dismissed the suits. From the judgment and 
decrees of the High Court the plaintiffs have brought appeals, 
which, depending, as they do, on the determination of a 
common issue, have been consolidated. 


It is not suggested that this is a case of the acquisition of 
land from the river by means of gradual accession, where the 
accretion is held to belong to the owner of the adjoining land. 
The case for the appellants is that the lands in dispute were 
their property before they were submerged, and that the title, 
which was dormant when they remained under water, revived 
on their appearance. There can be no doubt that if they were 
the owners before submersion, they would, on the re-appear- 
ance of the lands, be entitled to resume possession thereof. 
The onus is, however, on them to prove their original title, and 
the question is whether they have discharged that onus. The 
appellants sought to maintain that the only defence open to 
the respondent, on the pleadings, was that the lands in suit 
formed part of the bed of the river at the time of the settle- 
ment, but their Lordships, in view particularly of paragraphs 
5 and 6 of the respondent’s written statement and issues Nos. 
Sand 6, agree with the High Court that the appellants, as 
plaintiffs in a suit for ejectment, have been put to the proof 
of their title. 


It may be stated at the outset that neither party has pro- 
duced any documents containing particulars of the estate as it 
existed at the time of the permanent settlement. On behalf 
of the appellants it is contended that the documents in question 
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should be in the custody of Government, and have been deli- 
berately withheld in order to prevent them from showing that 
the property was part of their permanently settled estate in 
1793. There is, however, no justification for this charge. As 
observed by the High Court, all the documents required by 


- them from the record office of the collectorate were mentioned 


in their application of the 30th November, 1925, and were duly 
produced by the person in charge of that office. They did not 
subsequently ask for the production of any other document, nor 
is there any warrant for the assumption that the documents 
relating to the permanent settlement ‘of the estate were still in 
existence after the lapse of more than a century and a quarter 
and were suppressed in order to injure the appellants. 


The evidence, which is the mainstay of their case, is that 
furnished by certain returns submitted in 1799 by the then 
proprietor of the estate to the revenue authorities. These 
returns are called Chauhaddibandi (literally meaning “fixing 
of four boundaries”) papers, and may conveniently be referred 
to as boundary papers. They give, not only the boundaries 
of the different villages constituting the estate, but also the 
areas of those villages. Now, Mauza Harirampur, which 
according to the appellants included the disputed lands, was 
bounded on the north and north-west by certain villages which 
were owned by other proprietors. The argument advanced 
for the appellants is that the lands, when they emerged from 
the river, should be deemed to belong to the villages adjoining 
the river; and that, if they were not the property of the proprie- 
tors of the villages situated towards the north of Mauza 
Harirampur, as is clear from the rejection of their claims by 
the revenue officers in the course of the deara proceedings, 
they must, by the process of elimination, be held to be part of 
that mauza. To this argument their Lordships are unable to 
accede. There might be various reasons for the failure of 
the proprietors of the other villages to bring suits to contest 
the orders of the revenue authorities, and their omission to 
sue does not necessarily lead to the conclusion that they had 
no interest in the property and the appellants alone were 
entitled to it. If this contention were sound, it could be urged 
with equal force that the proprietors of those villages would 
have succeeded, if they, instead of the appellants, had brought 
similar actions to recover the lands. The title of a person must 
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depend upon the strength of his own case, and not upon the 
fortuitous circumstance of whether another person in a similar 
position had, or had not, pressed his claim. Nor can it be 
assumed that the lands must be treated as PEAS propery and 
do not belong to the State. 


The total area of the various classes of land included in 
Mauza Harirampur in 1799, as given in the boundary papers, 
‘was only 455 bighas; and there can be no doubt that, if that 
area were the determining factor, the appellants, who have 
already got more than 19,000 bighas, would not be entitled to 
claim the disputed lands which measure about 16,500 bighas. 
It is, however, explained that in 1799 the mauza comprised, 
not only 455 bighas, but also a large tract of dry land, which, 
by reason of its non-productive character, was not considered 
to be so important as to require special mention. The boundary 
papers, however, give, not only the total area, but also its 
‘sub-division into lakheraj, cultivated and waste lands; and 
there is no prima facie reason why this large tract of dry land 
should not have been even alluded to, if in fact it formed 
part of the village. Nor can the appellants rely on the argu- 
ment accepted by this Board in the unreported case of Hara- 
das Acharjya Chaudhri v. The Secretary of State for India in 
Councill. In that case there were two zamindaris belonging to 
the then plaintiffs, and the river ran through them. The 
villages constituting the zamindaris formed a compact block, 
which covered the whole of the disputed land. It was consi- 
dered unnecessary to determine the boundaries of the villages 
‘inter se, or their areas; as the villages, which were contiguous, 
were properties of the same owners, and there was no other 
person who claimed any interest in them. The plaintiffs were, 
therefore, entitled to the land whether it was included in one 
village or another. But in the present case the disputed 
property is not situate within a block of villages belonging to 
the same proprietor, and the village, within which it is sought 


to be included, is bounded by the river on one side. It can not, © 


therefore, be said that its physical features exclude the possi- 
bility of the ownership of any other person. A case of this 
character was expressly excluded by their Lordships from the 
operation of the principle adopted by them. 
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It, however, appears that in 1840 a large plot of land 
thrown up by the river was awarded to the proprietors of 
Mauza Harirampur, and the area mentioned in the boundary 
papers was not held to be decisive against their claim. But. 
the acquisition at that time related to land which was situated 
on the south of the river, and cannot be invoked by the appel- 
lants in connection with their present claim which relates to 
property on the opposite bank of the river. 

The evidence summarised above, even if it stood un- 
rebutted, would hardly sustain the proposition that the 
appellants have affirmatively established that the disputed. 
lands were reformations on the sites which were included in 
their mauza in 1793. While their Lordships do not think 
that Rennell’s maps, which do not make any mention of the 
mauza, can be of any assistance to the respondent, they con- 
sider that there are two important circumstances which 
militate against the case set up by the appellants. In the first 
place, while it is true that the revenue survey maps prepared in 
1858 show the physical situation of the river at the date of the 
survey, there is the admitted fact that the lands in question 


-were not shown on those maps to be their property, but formed 


part of the bed of the river. The appellants have not satisfied 
their Lordships that any portion of the village of Harirampur 
is shown as situated on the north bank of the river; and, so 
far as the maps show, the south bank of the river forms the 
northern boundary of that village. It is beyond question that 
the bed of a public navigable river, and the river Ganges 
undoubtedly belongs to that category, is presumed to be the 
property of the Government, and not that of a private person. 
The revenue survey was conducted by a public officer in the 
exercise of his statutory authority, and he must have given an 
opportunity to all the persons interested in the proceedings to 
make their claims and to produce their evidence in support 
thereof. The maps thus prepared after due, enquiry are 
presumed to be correct, unless they are shown to be wrong. 
There is no evidence to rebut that presumption. 


The second circumstance is no less important. As stated. 
above, the lands in dispute were held by the deara survey 
authorities in 1878 to be outside the permanently settled area, 
and were settled with certain persons other than the appellants. 
It is possible that the lands never remained above water for a 
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continuous period of twelve years, and the suits brought in 
1918 cannot, therefore, be held to be barred by time. The 
fact, however, remains that the appellants were not found to 
be the owners of the lands, and it is significant that they did 
not advance their claim for a period of nearly forty years. It 
cannot be seriously suggested that during this long period they 
were unaware of the action of the revenue authorities which 
was presumably taken with due publicity. The only reasonable 
explanation of their long silence is tHfat they did not think that 
they had any title to the property. 


Upon an examination of the evidence to which their 
attention has been invited, their Lordships are of the opinion 
that the appellants have not succeeded in proving that the dis- 
puted lands were dry land in 1793 and formed part of Mauza 
Harirampur. They will, therefore, humbly advise His 
Majesty that this appeal should be dismissed with costs. 


Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for respondent No. 1: India Office. 

K. J.R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1r Horace Owen Compron BEASLEY, Kt., 
Chief Justice, AND MR., Justice CORNISH. 


Mandapaka Sudarsana Rao .. Appellant* (first Defendant) 
v. 
Varada Kameswara Rao 
Naidu and another .. Respondents (Transferee- 
Decree-holder, Original 
Decree-holder). 


Minor—Appointment of guardian-ad-litem—Termination of guardianship 
—Appointment of another person as guardian of person and property in other 
broceedings—E fect—Continuance of proceedings by guardian-ad-litem. 


When a person has once been validly appointed as guardian-ad-litem he 
continues to exercise his functions as such until he has ceased to be so, and 
he only ceases to be so by his retirement with the permission of the Court 
or by his death or by his removal by an’order of the court. The mere 
appointment of another person as guardian of the person and property of the 
minor in other proceedings does not of itself divest the guardian-ad-litem of 
his position as guardian-ad-litem, and he is entitled to continue the procee- 
dings on behalf of the minor. 

Samarendranath Mitra v. Pyareecharan Laha, (1934) I.L.R. 61 Cal. 1023, 
relied on. 
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Appeal against the order of the Court of the Subordinate 
Judge of Berhampore, dated the 16th November, 1932 and 
made in E. P. No. 78 of 1931 in O. S. No. 8 of 1928. 


H. Suryanarayana for appellant. 


P. Venkataramana Rao and P. V. Rajamannar for 
respondents. 


The Court delivered the following 


Jupement. The Chief Justice.—The question arising in 


_ this appeal is whether, when a person has been validly appointed 


guardian-ad-litem of a minor defendant and subsequent to the 
date of the appointment of that person as guardian-ad-litem 
the natural guardian is appointed by another court in other 
proceedings as guardian of the person and property of the 
minor and the guardian-ad-litem is removed, ipso facto the 
two latter orders the guardian-ad-litem’s appointment ceases to 
have any legality and thereafter he is disentitled to continue 
the proceedings in the suit as the guardian-ad-litem of the- 
minor. The learned Subordinate Judge held that the appoint- 
ment of the guardian-ad-litem was not ipso facto the 


‘subsequent appointment terminated'and that consequently the 


minor was properly represented in the suit. Upon this 
question there is no direct authority except a decision of the 
Calcutta High Court namely, Samarendranath Mitra v. 
Pyareecharan Lahal, There it was held that a certificated 
guardian of minors who has been properly appointed guardian- 
ad-litem does not ipso facto cease to be the guardian-ad-litem 
because some other person has been appointed certificated 
guardian in his stead during the pendency of the suit. The 
facts in this case are exactly similar to those in that case and 
I agree with the reasons put forward by Costello, J., in 
support of that ruling. Ifa guardian-ad-litem has once been 
validly appointed, he continues to exercise his functions as 
guardian-ad-litem until he has ceased to be so, and he only 
ceases to be so by his retirement with the permission of the 
court or by his death or by his removal by an order of the 
court. Those are the only ways in which the guardian-ad- 
litem can cease to function as such during the pendency of a 
suit. None of those conditions are present here. The mere 
appointment of another guardian in other proceedings does not 


1. (1934) LL.R. 61 Cal. 1023 
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by itself divest the guardian-ad-litem of his position as 
guardian-ad-litem. He still continues to function. For these 
reasons, the order under appeal was right and this appeal must 
be dismissed with costs. 
B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 





Vijiathammal .. <Appellant* (Plaintiff) 
Ur = 
M. Kadir Sultan and another .. Respondents (Defen- 
dants). 


Principal and ageni—Power of attorney—Authority conferred on agent 
to purchase goods—Power to borrow if included—Principal making special 
arrangements for supply of funds to agent—Inference. 


Where a power of attorney authorises the agent to purchase goods it 
cannot be said that the authority necessarily implies the power to borrow for 
the purpose. There is a strong improbability that a principal intends to give 
his attorney the power to borrow money if he does not expressly state it. 
And where he makes special arrangements for supply of funds that the agent 
might require, the authority to borrow is clearly negatived. 


Jacobs v. Morris, L.R. (1902) 1 Ch. 816 and Bryant, Powis, and Bryant, 
Lid. v. La Banque Du Peuple, (1893) A. C. 170, relied on. 


Withington v. Herring, (1829) 5 Bing. 443: 130 E.R. 1132, considered. 
Appeal against the decree of the Subordinate Judge of 
Negapatam in A.S. No. 59 of 1929 preferred against the decree 
of the Court of the District Munsif of Negapatam in O. S. 
No. 229 of 1927. 


K. R. Rama Aiyar for appellant. 


T. S. Venkatesa Aiyar and R. Vaidyanathan for respon- 
dents. 


The Court delivered the following 


Jupgment.—This is undoubtedly a hard case but I regret 
I am unable to see my way to help the plaintiff. She seems to 
have left the matter of the investment wholly in the hands of 
P.W. 4 who says that he acted on the advice of P.Ws. 1, 2, 
and 6. 

The short question in the appeal is whether defendants 1 
and 2, the principals are bound to repay a sum of Rs. 1,000 
received as deposit by their agent, the third defendant from 
the plaintiff. Both the courts find that money was not in fact 


— 
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carried into the account of the firm. There is therefore no 
question of the defendants retaining any money of the plain- 
tiffs in their hands or paying back any advantage received by 
them. The point is simply whether the third defendant acted 
within the limits of his authority so as to bind his principals 
by the transaction independently of whether he brought the 
money into the principals’ account or not. 


Ex. I is the power of attorney defining the authority of 
the third defendant. One argument before me was that the 


' power given to the agent under Ex. I to purchase goods 


necessarily implies the power to borrow; and reliance was 
placed in this connection on Withington v. Herring!. Though 
the language used there is somewhat wide, that decision has 
been understood by text writers as relating to incidental 
powers where the payment of money is necessary and 
incidental to the completion of the particular transaction for 
which the agent was appointed. It seems to me too much to 
rely on that case as supporting the general proposition that an. 
authority to purchase implies an authority to borrow for the 
purpose. The reasoning of the Judicial Committee in Bryant, 
Powis, and Bryant, Lid. v. La Banque Du Peuple? is directly 
against any such general proposition. I may also refer to the 
way in whichthe question is discussed in the judgment of 
Farwell, J. in Jacobs v. Morris8. The learned Judge states: 

“To begin with, there is a strong inherent improbability that a principal 
intends to give his attorney power to borrow money if he does not expressly 
state it”. 

The decision was affirmed by the court of appeal in Jacobs 

v. Morris4. It must also be pointed out that in Withington v. 
Herring! the letter of credit which accompanied the power of 
attorney clearly showed that the principal contemplated the 
agent borrowing, though he limited his borrowing to the extent. 
of £10,000. On the other hand the evidence in the present 
case as in Jacobs v. Morris4 shows that the principals had made- 
other arrangements for meeting any emergencies that might. 
arise, by way of special arrangements with particular Chetti 
firms to apply any-funds that the agent might require. I am. 
therefore unable to hold that the transaction in question is. 
authorised by Ex. I. 


1. (1829) 5 Bing. 443: 130 E.R. 1132. 2. (1893) A.C. 170. 
3. (1901) 1 Ch. 261. 4. (1902) 1 Ch. 816. 
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Alternatively, it was argued that apart from the terms of 
Ex. I the principals had by their course of conduct led the 
public to believe that the third defendant had such authority. 
Unfortunately, the plaint began with a reckless statement that 
part of the business of the defendants’ company was to receive 
money as deposits and repay them with interest according to 
the terms agreed upon. There is no evidence in the case of 
any stich business having been carried on as part of the firm’s 
business. The plaintiff has not gone into the box to depose 
to any enquiries that she made or any information as to the 
course of conduct which could be said to have led her to 
believe that the third defendant had such authority. P. W.4 
who seems to have acted on her behalf says that he did not 
even look into the power of attorney and he did not make any 
enquiries as to what was the business of the defendants’ 
company. He adds “It was believing the words of Ramdas 
Naidu and Krishnamurthi Aiyar that I paid the money to the 
third defendant”. Unfortunately it turns out that these two 
gentlemen were friends of the third defendant but certainly 
they were not authorised to speak on behalf of the defendants’ 
company nor were they even employees of that company. 
‘ Reliance was also placed upon the fact that P. W. 1 an agent 
of the R.M.M.S.T. firm recommended investment in the defen- 
dants’ firm; but his evidence only shows that he believed that 
the defendants’ firm would be prepared to pay a higher rate of 
interest than his own firm was prepared to pay and he thought 
well of the solvency of the defendants’ firm. Any information 
or belief that he had as to the authority of the third defendant 
is not relevant or binding as against the defendants’ firm. 


There is no question in the present case of the third 
defendant having acted within the limits of his ‘apparent’ 
authority, because his apparent authority is that contained in 
Ex. I. If the plaintiff wanted to rely upon the doctrine of 
‘holding out’, it was for her to prove that defendants 1 and 2, 
by their conduct represented that the third defendant had 
authority to borrow or receive deposits and that the plaintiff 
acted on the faith of such representation. There is no evidence 
establishing these facts. The second appeal therefore fails 
and it is dismissed with costs. 


B.V.V. . Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Horace Owen Compron BEASLEY, Kt., 
Chief Justice AND MR. Justice CORNISH. 
C. Duraivelu Mudaliar, Trustee and 
Dharmakartha of Sri Apparswami 


Temple, Mylapore, Madras .. Appellant* (Plaintiff) 
v. 
The Corporation of Madras .. Respondent (Defend- ` 
ant). 


Madras City Municipal Act (IV of 1919), S. 186-—~-" Alter ”—Meaning— 
Jurisdiction of Corporation—Notice served on owner of several buildings— 
Direction to put up flush-out latrine—Object being to enforce general 
scheme of drainage—Validity of notice. 


The power given to the Corporation under S. 186 of the Madras City 
Municipal Act is quite general and unqualified. It can be exercised in respect 
of a single owner of a number of buildings as well as in respect of a number 
of individual owners of single buildings. And even if the purpose of serving 
notices under the section is to enforce a general scheme of drainage in the 
locality it will not make the action of the Corporation ultra vires. 


Wood v. Widnes Corporation, (1898) L. R. 1 Q. B. 463, considered. 


The word “alter” in S. 186 of the City Municipal Act would include the 
making of a structural alteration in a thing so as to change its character; 
thus a notice calling on the owner to convert an existing latrine in his 
building into a flush-out latrine is perfectly valid. 


Meaning of the word “ alter ” discussed. 
Vesiry of Fulham v. Solomon, (1896) L. R. 1 Q. B. 198, considered. 
Appeal against the decree of the Court of the City Civit 
Judge, Madras, dated the 6th August, 1934 and passed in 
O. S. No. 313 of 1934. 
C. V. Mahadeva Atyar for appellant. 
S. Rajamanikkam, V. Rajagopala Mudaliar and M. A. Ven- 
katarama Naidu for respondent. 
The Court delivered the following 
Jupement. Cornish, J—This appeal raises a question 
upon the construction of S. 186 of the Madras City Municipat 
Act. 
The appellant is the trustee of the Apparswami temple 
and in that capacity is the owner of a number of houses in the 
Mylapore division of the Municipality. In December, 1933, 
he was served with a notice (Ex. A) from the Corporation of 
Madras calling upon him to ‘ convert’ an existing latrine i in a 
building belonging to him into a flush-out latrine. The notice 





.* C. C. C. A. No. 36 of 1934. 18th January, 1935. 
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purported to be issued under S. 186 of the Act, though for 
some unknown reason the notice used the word ‘convert’ 
instead of ‘alter’ which is the word used in the section. It 
would have been better if the notice had followed the language 
of the section. But nothing turns on this in the present case. 
The appellant protested at being required to make the altera- 
tion and a correspondence followed between him and the 
Corporation, from which it appears that. the Corporation 
required the alteration to be made because the flush-out latrine 
scheme in that particular division was compulsory. 


A two-fold argument has been presented to us. First, it 
has been contended that the appellant has been called upon 
to do something more than is signified by the word ‘alter’ as 
used in S. 186. The material part of the section says: 

“ The Commissioner may by notice require the owner or occupier of any 
building within the time specified in such notice to provide a latrine or alter 
or remove from an unsuitable toa more suitable place any existing latrine 
in accordance with the directions contained in such notice.” 

The meaning given in the New Oxford Dictionary to the 
word ‘alter’ is “to make (a thing) otherwise or different in 
some respect; to make some change in character, shape, condi- 
tions, etc, without changing the thing itself”. The meaning 
would include the making of a structural alteration in a thing 
so as to change its character. This is what the Corporation's 
notice has called upon the appellant to do in respect of his 
latrine. The existing latrine is to be altered into a flush-out 
latrine, But it has been urged that the word ‘alter’ in the 
section must not be taken to intend a structural alteration, and 
Vestry of Fulham v. Solomoni has been cited: where Mr. Justice 
Kennedy referring to a provision of the Public Health 
(London) Act, 1891 stated the opinion that the word “ altera- 
tion or amendment ” in that provision did not intend a physical 
alteration. To take a word bearing a peculiar meaning in a 
particular Act and to clothe that word with the same meaning 
when found in a different context in a different Act is a 
fallacious process of interpretation. The context of S. 186 
of the Madras Act far from indicating that the word < alter’ 
must bear the limited meaning contended for by the appellant, 
points to the opposite conclusion. The provision of a latrine, 
or the removal of an existent latrine to a more suitable place, 
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which the owner of a building can be compelled to carry out 
under the section, are certainly undertakings which imply the 
doing of some structural work. There is, therefore, no reason 
why an alteration to an existing latrine which the owner can 
be required to make should not bear the same implication. 

The second part of the argument is founded upon the 
objection that the Corporation cannot use S. 186 to enforce 
upon owners of buildings a general drainage scheme. Reference 
has been made to Wood v. Widnes Corporation! and other 
English cases relating to S. 36 of the Public Health Act. But 
we think that cases upon the English Act cannot'be taken as 
a guide to the construction of the very different scope and 
language of S. 186 of the Madras Act. The power given to 
the Corporation by S. 186 is quite general and unqualified. It 
can be exercised in respect of the single owner of a number 
of buildings as well as in respect of a number of individual 
owners of single buildings. And it appears to us that even if 
the purpose of serving notices under the section is to enforce 
a general scheme of drainage in the district, this will not 
make the action of the Corporation ultra vires. The section 
empowers it to do what it has done. We think that the 
Notices served on the appellant were valid and that this appeal 
must be dismissed with costs. 


B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace Owen Compton BeEAsLeEY, Kt. 
Chief Justice, AND MR. Justice CornisH. 





Gangu Veerabrahmam .. Appellant* (Petitioner) 
v. 
Gangu Jagannadhacharyulu and 
another i .. Respondents (Respon- 


dents 1 and 2). 


Provincial Insolvency Act (V of 1920), S. 6 (g)—Act of Insolvency— 
Notice as to suspension of payment of debis—Intimation to creditor offering 
rateable distribution—Inability to pay debt in full—Inference from conduct. 

Where the debtors sold their property and offered to make a rateable 
distribution among the unsecured creditors of the balance of the sale pro- 
ceeds after satisfying the mortgage-debt and they intimated to one such 
creditor that they would not pay anything to him unless he agreed to accept 
in full settlement the small amount which they offered, 





-1, (1898) 1 Q. Ba 463. 
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Held, that the intimation given by the debtors amounted to a notice that 
they had suspended or were about to suspend payment of their debts and 
such notice constituted an act of insolvency within the meaning of S. 6 (g) of 
the Provincial Insolvency Act. 


Crook v. Morley, (1891) A.C. 316, Clough v. Samuel, (1905) A.C. 442 and 


>` The Mercantile Bank of India, Limited, Madras v. Official Assignee of ` 


Madras, (1913) I.L.R. 39 Mad. 250, referred to. 

Appeal against the order of the District Court of East 
Gadavari, dated 30th June, 1933 and passed in I. P. No. 31 of 
1932. 

G. Lakshmanna and G.-Chandrasekara Sasiri for appel- 
lant. 


V: Suryanarayana for respondents. 
The judgment of the Court was delivered by 


Cornish, J.—The appeal is by a creditor against the 
dismissal of his petition to have the respondents, his 
debtors, adjudicated insolvent. . Three acts of insolvency 
were alleged in the petition. But the only one with which we 
are concerned with in this appeal is under S.6 (g) of the 
Provincial Insolvency Act, namely, that the debtor gave notice 
to a creditor the petitioner, that he had suspended or was 
about to suspend payment of his debts. 


It appears from the counter-affidavit filed by the first 
respondent, which in its material particulars is adopted by the 
second respondent, that the debtors are artisan goldsmiths and 
that they had incurred debts amounting to Rs. 2,400, of which 
a sum of Rs. 1,040 represented a mortgage debt on their pro- 
perty. In order to meet their creditors the respondents sold 
their property and offered to make a rateable distribution 
among their unsecured creditors, after satisfying the mortgage- 
debt, of the balance of the sale proceeds. The amount so 
-available for distribution was three annas nine pies in the rupee 
for each creditor. The petitioner in his affidavit says that the 
‘respondents “have intimated.to the petitioner their intention 
of not paying anything to this petitioner unless the petitioner 
agrees to accept in full settlement the small amount which they 
offered”. This allegation is not disputed in the counter- 
affidavit of the respondents nor was any evidence called to 
disprove it. 


The question is, what was the effect of this intimation 
given by the respondents to the petitioner. The learned 


‘District Judge has correctly stated the proposition, but he has 
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failed to apply the proper test for determining it. The true 
test, as stated in Crook v. Morley is, what ‘effect would the 
notice produce on the mind of a creditor receiving it as to the: 


- intention of the debtor with regard to his creditors? Would 
‘it convey to the creditor that the debtor was about to stop- 


payment or had stopped payment? In the same case, Lord 
Watson referring to the provision in the English Bankruptcy 
Act, which is identical in terms with Cl. (g) of the Provinciak 
Insolvency Act, said: 


- “Itappears fo me that any notice will be sufficient....... which is 
expressed in terms calculated to convey to its recipients the information that: 
their debtor has suspended or is about to suspend payment of his debts, A 
declaration of his inability to pay his debts may be made by a- debtor to one: 
or more of his creditors, in terms and under circumstances which do not 
suggest that he means to stop payment of his debts as they fall due. But 
that such adeclaration may be couched in language which clearly implies. 
that the debtor means to pay nobody in full, and to place his assets at the- 
disposal of his creditors, does not appear to me to be doubtful”. 

Lord Macnaghten in Clough v. S amuel? has stated the 
tule again: £ 
“It 1s enough if notice is given to any one of- the creditors. No- 
particular form is required. There is nothing said in the Act about the- 
debtor’s intention. The question is what effect would the communication 
have on the minds of the persons to whom it is addressed..... All that is- 
required is that a communication proceeding from the debtor, made seriously,. 
should give the creditors or any of the creditors to understand from the: 
state of the circumstances as disclosed at the time that the debtor has. 
suspended or that he is about to suspend payment”. 


In The Mercantile Bank of. India, Ltd., Madras v. Official. 
Assignee of Madras’ a message from the agent of the debtors. 
on ‘the eve of insolvency to a creditor Bank that it had better 
put its board on the debtor’s godowns was held to be, in the- 
circumstances, a notice that the debtors were about to suspend.’ 
payment. 


Now applying these criteria- to the present case, we feel no- 
doubt that the intimation given by the debtors to the petitioner’ 
amounted to a notice that they had suspended or were about to. 
suspend payment of their debts.. The debtors were in insolvent. 
circumstances. The sale of their property was the last resource: 
available to them for meeting their creditor’ s claims and the: 
sale proceeds were far from sufficient to ‘pay those-claims in 
full. We think it clear that when the debtors informed the 
a I ar 

A891) A.C. a ; 2. (1905) A.C. 442.. 
ara ST 3." (1913) LLRi 39 Mad. 250, 
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petitionei that they could pay no more-than three annas nine 
pies in. the rupee.to.their' creditors they in effect. gave notice 
that they were about-to suspend payment of their debts. That 
was an act of insolvency. It has been suggested that the 
petition is vindictive one, and there seems some foundation 
‘for the imputation. But wé have no concern with the peti- 
tioner’ s motives, or whether the ad judication i is likely to benefit 
him.’ ‘He has satisfied the conditions imposed by the Act for 
filing á a petition and for having the debtors adjudicated on that 
petition. The appeal is accordingly allowed, and the’ order will 
be that the respondents be ad judicated insolvents. Costs out 
of the estate. Discharge to be applied for within one year. 

- B.V.Y. l See Appeal allowed. 

PRIVY COUN CIL. 
[On appeal from the: High Court of Judicature at Madras. ] 

:'PresentT:—Lorp ATKIN, Sir. Jonn. WALLIS AND SIR 

‘Sapir LAL. : 


The ‘Commissioner of Income- tax, as. .. Appellant® 
j. i 
P. RAL. Muthukaruppan Chettiar .. Respondent. 


_ Income-tax Act (XI of 1922), S. 4 (2)—Profits—Partnership—Interest 
‘on capital’ received by partner on dissolution of firm—Capttal or profits— 
‘Assessability to income-tax. ; 

The assessee. was carrying on business in Madras where he resided and 
various other places within and without British India. He was up to May 
1930, óne ‘of three partners in a money-lending business in Colombo in which 
_ he had a 6% share. On 31st May, 1930, he severed his connection with that 
business, and,on accounts being taken of the amounts due to him by way of 
capital, surplus, capital, share of profits and interest thereon, he was found 
entitled, among ‘other items, to a sum of Rs. 38,305, as interest on capital. This 
amount, with the greater part of the capital sum due to him was remitted to 
him in. Madras, by the promissory note of a debtor of that money-lending 
business made out in the assessee’s favour. 

. Held, the amount of Rs. 38,305 was a receipt of profits assessable under 

S. 4 (2) of the Income-tax Act; and that the dissolution of the firm did not 
in any way altér “the character-of the sum so as to make it capital. 

Inland Revemie Commissioners v. Burrel, (1924) 2K.B. ‘52, distinguished 
‘and ‘explained. .+ .- ` 


- P. C.” Appeal` No. 5 g 1935 fan the High Court of 
ree at Madras against: the Judgment of their Lordships 
Beasley, CIJ., ‘Ramesam and Sundaram Chetty, JJ. eported as 
67 M-LJ? 401. 
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De Gruyther, K. C. & J. M. Pringle for appellant. 
J. Chinna Durai & Miss G. E. Mills for respondent. 


24th May, 1935. Their Lordships’ judgment was deli- 
vered by 


Lorp Arxrn.—This is an appeal from the High Court at 
Madras on a.reference under S. 66 of the Indian Income-tax 
Act, 1922. The question is whether a sum of Rs. 38,305 was 
a receipt of capital or a receipt of profit assessable under S. 4 
(2) of the Income-tax Act. The facts are simple. The res- 
pondent is a Chetti, carrying on business in Madras where he 
resides and in various other places within and without British 
India. He was up to May, 1930, one of three partners in a 
money-lending business S.P.K.A.A.M. at Colombo in which 
he had a 68 share. On 31st May, 1930, he severed his con- 
nection with that firm, and an account was taken of the 
amounts due to him by way of capital, surplus capital, share of 
profit and interest thereon: and a sum of Rs. 2,09,670 was 
found due to him which included Rs. 23,500, share of profits 
from 26th October, 1926 to 3lst May, 1930, and Rs. 38,305 
interest on capital. The Rs. 23,500 was paid to him by hundis 
drawn by the remaining partners and cashed at Colombo. The 
Rs. 38,305 together with the greater part of tie capital sum due 
was remitted to him in Madras, by the promissory. note of a 
debtor of the firm made out in the respondent’s favour. No 
question of fact arises on the reference which can only raise a 
question of law. The only question for the Court is whether 
the sum of Rs. 38,305 received by the respondent in Madras in 
respect of interest on capital employed in business in Ceylon is 
assessable under S. 4 (2) of the Income-tax Act. No dispute 
arises as to the sum being derived from business: the only 
question is whether the effect of the dissolution was to make 
payment of all the sums due on dissolution payments by way 
of capital and not payments of income or profits.. The High 
Court following a decision of their own in The Commissioner 
of Income-tax, Madras v. Siddha Gouder & Sons! held that the 
principles laid down in the English case of Inland Revenue Com- 
missioners v. George Burrell2 governed the case and decided in 
favour of the respondent. But that case involved what appears 
to their Lordships quite a different set of facts, the receipt by 





1, (1932) I.L.R. 55 Mad. 818: 62 M.L.J. 638 (F.B.). 
: 2. (1924) 2K.B.52, . 
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a share-holder of his share of the assets of a company upon a 
winding-up. It was pointed out in the judgments of the Court 
of Appeal that a company is a separate entity to the share- 
holders: that during the continuance of the company the latter 
have no right to the profits except so far as they are distributed 
on a regular declaration of dividend: and that on winding-up 
their sole right is to share in the assets available after wind- 
ing-up: and that for the purpose of ascertaining such assets it 
is quite immaterial whether the company originally possessed 
them by way of capital or profits. The liquidator may apply 
sums earned as profits in paying capital liabilities and capital 
- assets in paying revenue liabilities. What he distributes is.a 
lump sum; and no reconstruction into a division of capital and 
profits is necessary or in many cases possible. The position in 
respect of a partnership is different. The profits are the profits 
of the partners, joint in the first instance, and if the appropriate 
statute so provides assessable as joint: but in fact representing 
an interest of each partner: and as soon as declared constituting 
an obligation from the firm to each partner. If the Ceylon 
ordinance be analogous to the English Act there would be no 
doubt that up to May, 1930, the respondent would have been 
assessable to income-tax jointly and to surtax severally on the 
amount of the profits in question. And if in fact instead of 
being left in Colombo undrawn, the sums in question had 
before May, 1930, been remitted to the respondent in India no 
question would have arisen as to his having been assessable 
under the India Act on those sums. Being profits of the 
respondent up to 3lst May, 1930, how did they alter their 
character by dissolution? The account taken on dissolution 
ascertains what is due to the partners for profits, and what is 
due for capital. It can hardly be suggested that the partners 
share according to their capital proportions in the whole assets 
of the partnership. The sum due for undrawn profits was and 
remains a sum due by the partners to each partner: and 
necessarily ranks first before the sums due for capital can be 
distributed. In other words on dissolution of a partnership 
an outgoing partner has the right to receive not as in the case 
of a share-holder in winding up a company only a share of the 
assets: but to receive payment of his profits, profits which were 
his before dissolution and do not cease to be his on dissolution. 
In their Lordships’ opinion the respondent received this pay- 
ment in India as a payment of profits and was properly 
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assessed. -Counsel for the respondent pointed: out that: the 
contention of the Commissioner in this case was the contrary 
of that made by him in the previous case in Madras which’was 
successful in the High Court. He protested strongly -against 
the Commissioner in: successive cases blowing hot and‘cold. ` 
But that is a privilege. not confined to Commissioners of 
Income-tax and its éxercise canfot influence judicial deter- 
mination of the law. Their Lordships think it desirable to 
point out that their decision does not ‘cover cases where 
undrawn profits have’ with the consent. of all parties’ been. 
invested in the business so as to increase the capital account, a 
Nor have they ‘had to 
consider any special provisions of partnership articles which 
might affect the matter: for there were none in this case. ‘For: 
the reasons given they are of opinion that this appeal should 
be allowed: the order of the High Court, dated the 27th April, 
1934, should be set aside and the question referred: to ‘the 
Court by the Commissioner should be answered that the sum of. 
Rs. 38,305 is a receipt of profits assessable under S. 4 (2) of 
the Income-tax Act. The ri penden must pay. the costs here: 
and i in the High Court. fo 

- Their Lordships will so humbly advice His Majesiy. 

Solicitor for appellant: India Office. : 
Solicitors for respondent : Dotiglas Grant & Dold. 
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The assessee, the owner of an estate, conveyed the greater portion of his 
‘estate for valuable consideration, and obtained in exchange from the vendee 
(1) a covenant to pay his debts, (2) a sum of cash for the expenses of his 
‘daughter's-marriage and other urgent necessities, and (3) a covenant to pay 
him a life annuity of Rs. 2,40,000, payable in six equal instalments, with 
interest at 12 per cent. per annum on any overdue instalment. 


The assessee having objected to the assessment of the sum of 
Rs. 2,40,000, to income-tax : 


Held, (1) that the annual payment covenanted for under the document 
was not “agricultural income”, within the meaning of the Income-tax Act; 


(2) that the sum in question was not a capital sumor price of the sale, 
‘but was “income”, taxable under S. 12 (1) of the Act; 


(3) that the word “income,” under S. 12 (1) was not limited by the words 
“profits” and “gains”, and that anything which could be properly described as 
income was taxable under the Act unless expressly exempted; and 


(4) that little could be gained by trying to construe an Income-tax Act 
-of one country in the light of a decision upon the meaning of the income-tax 
legislation of another. 


Commissioner of Income-tax, Bengal v. Shaw Wallace & Co., (1932) L. 
R. 59 I.A. 206 at 212: LL.R, 59 Cal. 1343: 63 M.L.J. 124 (P.C.), followed. 


P. C. Appeal No. 12 of 1935 from the High Court of 


Judicature at Patna against the Judgment of their Lordships 
‘Courtney Terrell, C. J., Khaja Mahomed Noor and Varma, JJ. 


A, M. Latter, Sir Sultan Ahmed, and G. Heyworth 
Talbot for appellant. 


Dunne, K. C. and Sir S.J. S trangman fe respondent. 


28th May, 1935. Their Lordships’ judgment was deli- 
vered by ` . 
Loro Russet or KıLLOWwEN.—The appellant appeals 
from a judgment of the High Court of Judicature at Patna on 
a reference under S. 66 (2) of the Indian Income-tax Act, 
1922 (hereinafter referred to as the Act). The question for 
‘decision may be stated to be whether the appellant is assessable 
to income-tax and super-tax in respect of an annual sum of 
Rs. 2,40,000 payable to him during his life pursuant to a 
covenant contained in the indenture hereinafter mentioned. 

The appellant was the owner of an estate in British India 
known as the Nine Annas Tekari Raj. He had a daughter 
who had married a son of Rani Bhubaneshwari Kuar (herein- 
after referred to as the Rani). | 

By an indenture, dated the 29th March, 1930, and made 
between the appellant of the one part and the Rani of the 
other part, the appellant conveyed the greater portion of his 
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said estate to the Rani for the valuable consideration therein 
appearing. The indenture recites among other facts that the 
appellant was absolute owner of the estate, and that, for the 
purpose of discharging certain of his debts and of obtaining 
for himself an adequate income, he had agreed with the Rani 
for the absolute sale and transfer to her of that portion of his 
said estate described in the first schedule, in consideration of 
the Rani covenanting to pay the said. debts (which amounted in 
fact to a sum of over Rs. 10,00,000) and to pay to him a sum 
of Rs. 4,73,063 in cash to meet the expenses of his daughter’s 
marriage and other urgent necessities, and further covenanting 
to pay him annual sums during his lifetime of Rs. 2,40,000 in 
manner thereinafter appearing, such payment being secured by 
a charge upon the property thereby transferred. By the 
operative part of the indenture it was witnessed that in 
pursuance of the said agreement and in consideration of the 
sum of Rs. 4,73,063, paid to the appellarit, and in further con- 
sideration of the covenant by the Rani for payment to the 
appellant during his lifetime of the annual sum of Rs. 2,40,000: 
by six instalments, and also in consideration of the covenant to 
pay and indemnify the appellant in respect of the said debts, 
the appellant assigned the hereditaments therein described unto 
the Rani absolutely. The indenture contained a covenant by 
the Rani with the appellant for payment to him, during his. 
lifetime, of the yearly sum of Rs. 2,40,000 by six equal instal- 


‘ments, with interest at 12 per cent. per annum on any overdue 


instalment, and to pay the said debts and to keep the appellant 
indemnified against all suits, actions and proceedings what- 
soever in respect of the said debts or any of them. 


This indenture does not itself contain any charge on the 
estate of the annual sums covenanted to be paid; but their 
Lordships were informed and the case proceeded upon the 
footing that the stipulated security had been given by a 
separate document. 


The taxing authorities in assessing the appellant in respect 
of the year 1931-1932 included in his assessable income the 
following item:—‘Other sources, annuity, Rs. 2,40,000,” 
being the sum received by him in pursuance of the Rani’s 
covenant. The appellant contends that no part of this receipt 
should be included, (1) because, being merely an instalment of 
the purchase price payable on the sale of his estate, it is not an 
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annuity but a capital sum; alternatively (2) because even if it 
be an annuity it is not taxable, because it does not fall within 
the description of what is taxable under the Act; and in the 
further alternative (3) because even if it would otherwise fall 
within such description, it is “agricultural income” and as such 
specifically excepted from the operation of the Act. 


The relevant provisions of the Act are the following :— 


“2. Inthis Act unless there is anything repugnant in the subject or 
context,— 


“(1) ‘agricultural income’ means— 


(a) any rent or revenue derived from land which is used for agricul- 
tural purposes, and is either assessed to land-revenue in British India or 
subject to a local rate assessed and collected by Officers of Government as 
such;..... 2 


“3, Where any Act of the Indian Legislature enacts that income-tax 
shall be charged for any year at any rate or rates applicable to the total 
income of an assessee, tax at the rate or those rates shall be charged for that 
year in accordance with, and subject to the provisions of, this Act in respect 
of all income, profits and gains of the previous year of every individual, 
Hindu undivided family, company, firm and other association of individuals. 

“4. (1) Save as hereinafter provided, this Act shall apply to all income, 
profits or gains, as described or comprised in S.6,from whatever source 
derived, accruing or arising, or received in British India or deemed under the 
provisions of this Act to accrue, or arise, or to be received in British India. 

DY + f x x š . ; 

“(3) This Act shall not apply to the following classes of income: 

. . . . . ¥ 

“(vili) Agricultural income. 

77 ` r z x 7 q 

"6, Saveas otherwise provided by this Act, the following’ heads of 
income, profits and gains, shall be chargeable to income-tax in {the manner 
hereinafter appearing, namely :— 

“(i) Salaries, 

“(ii) Interest on Securities, 
(ii) Property. 

(iv) Business. ` 

*"(v) Professional Earningss 
R(vi) Other Sources. 

“7, (1) The tax shall be payable by an assessee under the head ‘Salaries’ 
in respect of any salary or wages, any annuity, pension or gratuity, and any 
fees, commissions, perquisites, or profits received by him in lieu of, or in 
addition to, any salary or wages, which are paid byor on behalf of Govern- 
ment, a local authority, a company, or any other public body or association, 
or by or on behalf of any private employer. ...x 

b . . » . . . 

“12, (1) The tax shall be payable by an assessee under the head ‘Other 
Sources’ in respect of income, profits and gains of every kind and from every 
source to which this Act applies (if not included under any of the preceding 
heads), 

25 
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+ “(2) Such income, profits, and gains shall be computed after making. 
allowance for any expenditure (not being in the nature of-capital expenditure)- 
incurred solely for the purpose of making or earning such income, profits or 
gains, provided that no allowance shall be made on account of any personal 
expenses of the assessee.” 

In their Lordships’ opinion it is impossible to hold that 
this annual payment is “agricultural income” within thë 
meaning of the Act. It is not rent or revenue derived from 
land; it is money payable under a contract imposing a personal 
liability on the covenantor the discharge of which is secured 
by acharge on land. The covenantor is at liberty to make the 
payments out of any of her moneys, and is bound to make 
them whether the land is sufficiently productive or not. Their 
Lordships are in agreement with the opinion of the Judges in 
India, which upon this point was unanimous. 


Upon the remaining questions there has been a division of 
opinion among those Judges. The Chief Justice and Varma, J. 
were of opinion that the sum in question was‘not a capital sum, 
but was “income” within the meaning of that word as used in 
S. 12 (1) of the Act, and therefore taxable. On the other hand 
Khaja Mohamad Noor, J. took the view that the transaction. 
was a sale of the estate for a capital sum or price of an amount 
dependent on the duration of the appellant’s life, and that each 
annual payment was an instalment of that capital sum and 
therefore not taxable as income. 


Their Lordships find ‘themselves in*agreement with the 
Chief Justice and Varma, J. Indeed but for the elaborate 
argument addressed to the Board they might well have con- 
tented themselves with adopting the careful judgment of the 
Chief Justice which covers the whale ground. Itis impossi- 
ble, without ignoring the plain language of the indenture of 
the 29th March, 1930, to treat the annual payments as instal- 
ments of a capital sum. To say that they are part of “the 
price” of the sale does not make them necessarily capital 
payments. Itis only to say that they are part of the conside- 
ration for the transfer of the property, and that consideration 
may well take the form of annual sums which will be income 
in the hands of the payee.. In this indenture the intention of 
the appellant is made clear. He was absolute owner -of the 
estaté; he could have given it away. What he does, and 
what he states in the document he wishes to do, i is to: part with 
the estate in order to get rid of his debts, and to obtain for 
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himself an adequate income. He accordingly transfers the 
éstate to the Rani and obtains from her in exchange (1) a 
covenant to pay the debts in the second schedule, (2) a sum 
of cash to meet the expenses of his daughter's marriage and 
(3) a covenant to pay him a life annuity. This is clearly 
no ordinary bargain and sale by a vendor and purchaser at 
arm’s length, for the money consideration bears no relation to 
the actual value of the property. The amount ultimately 
payable by the purchaser depends upon the life of the vendor. 
It is, their Lordships think, clearly a case where the owner of 
the estate has exchanged a capital asset for (inter alia) a life 
annuity which is income in his hands. It is not a case in 
which he has exchanged his estate for a capital sum payable in 
instalments. 


But it was argued that even though the life annuity be 
income, as distinct from capital, it still is not. income taxable 
under the Act, because the words “income, profits and gains” 
in S. 12 (1) of the Act must be construed’ as including only 
such income as constitutes, or provides a profit or gain to the 
recipient; i.e., that the word “income” is in some way face 
by its association with the words “profits” and. “gains”. This 
being so, it is said that in view of (a) the true value of the 
estate (alleged to be about 2 crores of rupees) and (b) the 
age of the appellant (alleged to be about 47 at the date of the 
transaction), the annuity could never constitute or provide a 
“profit” .or “gain” to him, and therefore cannot be “income” 
which is taxable under the Act. . 


Their Lordships agree with the opinion expressed by the 
Chief Justice upon this point. The word “income” is not 
limited by, the words. “profits” and “gains”. Anything which 
can properly be described as income, is taxable under the Act 
unless expressly exempted. In their Lordships’ view the life 
annuity in the present case is “income” within the words used 
in the judgment of this Board which was delivered in the case 
of Commissioner of Income-tax, Bengal v. Shaw, Wallace & 
.Co.,1 viz. — 


“Income their Lordships think in this Act connotes a periodical mone- 
tary return ‘coming in’ with some sort of regularity from definite sources. 
The Source is not necessarily one which is expected to be continuously 
productive, but it must be one whose object. is the production of a definite 
return, excluding anything in the nature of a mere windfall. This income 
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has been likened pictorially to the fruit of a tree, or the crop of a field. Itis 
essentially the produce of something, which is often loosely spoken of as 
‘capital? But capital though possibly the source in the ease of income from 
securities, is in most cases hardly more than an element in the process of 
production.” ` 

Here the source of the life annuity is the covenant. The 


life annuity is the produce of one of the items (viz., the 
covenant) which the appellant has taken in exchange for the 
estate. 

Reference was made before their Lordships to various 
decisions upon the taxing Acts of other countries, Acts which 
are couched in different terms and framed upon different lines. 
So far as those decisions had any relevance to the points under 
consideration, they appear to have been suitably considered 
and dealt with in the judgments of the Chief Justice and 
Varma, J. Their Lordships think it unnecessary to discuss 
them further. They content themselves with repeating the 
view expressed in the judgment of the Board above referred 
to, that little can be gained by trying to construe an Income- 
tax Act of one Country in the light of a decision upon the 
meaning of the income-tax legislation of another. 

For the reasons above appearing their Lordships are of 
opinion that this appeal should be dismissed, and they will 
humbly advise His Majesty accordingly. 

The appellant must pay the costs of the appeal. 

Solicitors for appellant: Douglas Grant & Dold. 

Solicitor for respondent: India Office. 

K. J.R. ; —— Appeal Dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JUSTICE CURGENVEN AND MR, JUSTICE 
Kine. 

Yeruva Chinnapareddi 
v. 
Rai Bahadur P. V. Srinivasa Rao 
Garu, Official Receiver of Gun- 
tur. 


Appellant* (Petitioner) 


Respondent (first Res- 
pondent). 


Res judicata—Principles underlying—Erroneous decision in law—None’ 
the less res judicata—Jurisdictton whether could affect doctrine of res judi- 
cata—Distinction between inherent want of jurisdiction and want of jurisdic- 
tion otherwise. 

Where an insolvent’s property was vested in the Official Receiver under 
S. 37 of the Provincial Insolvency Act and a creditor filed a suit against the 


_* A. A.O. No. 182 of 1931. 19th March, 1935, 


> 
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insolvent impleading also the Official Receiver and obtained a decree and in 
execution he made them both parties and the Court allowed it overruling 
the objection of the Official Receiver that he'held the money only for 
the benefit of all the insolvent’s creditors, but again in a later application in 
execution against the same parties an attachment was sought by the creditor 
and the application was opposed on the same ground as before by the Official 
Receiver and the judge dismissed the application holding his predecessor’s 
order was not proper, in so faras the former Judge’s decision that he, as 
presiding over the executing court, had jurisdiction to deal with the insolvent’s 
property was a decision as to jurisdiction which could never be res judicata, 

Held, That the later decision was barred by res judicata. 

The determination of an issue which depends upon an erroneous deci- 
sion on a point of law is none the less res judicata if the other conditions for 
the application of the doctrine are satisfied. 

The distinction between an inherent want of jurisdiction in a Court 
and want of jurisdiction on grounds which have to be determined by 
the Court itself should be drawn; here the question was one of jurisdiction 
between two competing courts—the executing court and the insolvency 
court—and the executing court held in the first application that it had 
jurisdiction and in the second that it had not; the judge in the first application 
could not be held to have had no inherent jurisdiction to entertain the appli- 
cation as no question of any want of jurisdiction arose apart from the inter- 
pretation of S. 37 of the Act which issue was raised by the Official Receiver 
and decided against him. That decision might be wrong but the Court was 
none the less competent to give it. Girwar Narayan Mahton v. Kamla Prasad, 
(1932) LL.R.12 P. 117; Rajaram v. Central Bank of India, Ltd., (1926) 28 
Bom.L.R. 879, followed. 

Appeal against the order of the Court of the Subordinate 
Judge of Guntur, dated the 13th day of September, 1930 and 
made in E. P. No. 42 of 1929 in O.S. No. 19 of 1928. 

Konda Kotayya for appellant. 


N. Rama Rao for respondent. 

The judgment of the Court was delivered by 

King, .J—One Kolakula Thomasreddi was adjudicated 
an insolvent in 1924. In November, 1927 his adjudication 
was annulled, and a few days later his property was vested in 
the Official Receiver under S. 37 of the Provincial Insolvency 
Act.. The Appellant here, who was one of the Insolvent’s 
creditors, then filed a suit against him (O. S. No. 19 of 1928) 
impleading also the Official Receiver and obtained a decree for 
Rs. 11,466 with interest and costs. In E. P. No. 25 of 1928 
Appellant applied in execution for certain moneys of the 
insolvent in the hands of the Official Receiver making both the 
insolvent and the Official Receiver parties to his application. 
The Official Receiver resisted the application on the ground 
that he held the money for the benefit of all the insolvent’s 
creditors. His objection was overruled and the application 
allowed in August, 1928. In August, 1929 the Appellant 
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filed another application (E.P. No. 42 of 1929) in execution 


of the same decree against the same parties for the attachment 


of certain decrees as the property of the insolvent in the hands 


of the Official Receiver. . His application was opposed by the 
Official Receiver on the same ground as before. Appellant 


pleaded that the decision of the Court in E.P. No. 25 of 1928 
on this matter was res judicata but the learned Subordinate 
Judge held (i) that there was no question of res judicata in 
execution proceedings and (ii) that the subject-matter of the 
two proceedings was not, the same. He then expressed his 
dissent from his predecessor’s order and dismissed the appli- 
cation. Against that order of dismissal the present appeal has. 
been filed. 

The first aie at issue between the parties was essen- 
tially one of law, and must depend. upon the effect of a vest- 
ing order under S. 37 of the Provincial Insolvency Act. That 


-matter has been recently considered by a Full Bench of which 
‘one of us was a member in A. A. A.O. No. 135 of 1931 and 


it was there held that when the property of an insolvent is 
vested in the Official Receiver (or any other appointee) under 
S. 37 it is the insolvency Court which- retains control of it, 


and the insolvency Court must direct its disposal in the interest 


of the general body of creditors. On this matter there- 
fore the’ first Subordinate Judge in 1928 must be held to be 
wrong, and the second Subordinate Judge in 1929 to be right. 
But this still leaves the question of res judicata untouched, and. 
that is the sole issue before us. \ 

Mr. Kotayya in a.very able argument for the appellant 
has first established the position that the two reasons relied 
upon bythe learned Sub-Judge are, even when taken together, 
insufficient for rejecting a plea of res judicata. «- This is clearly 


laid down in the decisions reported in Subbachariar v. 


Muthuveeran Pillait and: Govinda Menon v. Krishna Manna-. 
diar2 and has not been disputed before us by the learned. 
Advocate for the Respondent. l , 
Mr. Kotayya’s next position is that the determination of 
am issue which depends upon an erroneous decision on a point 
of law isnone the less res judicata if the other conditions for 
the application of that’ doctrine are satisfied. For this position. 
also’ Govinda Menon v. Krishna Monnadiar® can be cited. 


1. (1912) LL.R. 36 Mad. ai AMLI. 545. 
F 2. (1923) 45 M.L.J. 7 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 199 


asan authority, and -it is further established by Doorwas 
Seshadri Aiyar v. Govindaswami Pillait by . Maharaja of 
Jeypore v. Ramamurthy? and by the well-known decision re- 
ported in Sree Rajah Bommadevara Venkata Narasimha Naidu 
v. Andavolu Venkataratnam3 where the two learned Judges 
state the law as follows :— 

“ A decision onan abstract question of Jaw in one suit is not res judi- 
cata so that the law of the land should itself be deemed to have been altered 
when that question arises in subsequent suits between the same parties, but a 
legal right found declared or awarded in favour of one of the parties in one 
suit though based on an erroneous view of the law ... . is res judicata when 
the same legal right is controvertedin subsequent suits between the same 
parties and again 

‘Where a decision on a point of law settles a question that arises 
directly out of conflicting views as to the rights of the parties it is res judi- 
cata’. This proposition of law is not controverted in the argument before us.” 

The learned Advocate for the Respondent however takes 
his stand upon a consideration of jurisdiction. He argues 
that the decision of the former Sub- -Judge is in effect nothing 
more than a decision that he, as presiding over the executing 
Court had jurisdiction to deal with the insolvent’s property— 
and that a decision as to jurisdiction can never be res judicata. 
In support of this argument he relies upon two cases. The 
first isa decision of the Privy Council reported in Maharaja of 
Jeypore v. Gunupuram Deenabandhu Patnaick4. The facts 
there were that the Zamindar of Jeypore brought a suit against 
certain defendants in the Court of the Agent to the Governor 
in Vizagapatam. By consent-of the parties that suit was 
transferred by the High Court to the District Court of Vizaga- 
patam which proceeded to try and dismiss it on the merits. No 

appeal was filed by the Zamindar. Subsequently in 1900 the 
` High Court held, in another case to which the Zamindar was a 
party, that it had no jurisdiction to transfer a suit from the 
Court of the Agent to the District Court. The Zamindar 
thereupon filed a fresh suit on the same cause of action as that 
in the suit dismissed by the District Court. It was held that 
the decree of the District Court being given by a Court which 
had no jurisdiction, could not operate as res judicata so as to 
deprive the Zamindar of his right of suit in the Court of 
competent jurisdiction. We do not think in the light of the 
discussion which follows that this authority is of any assistance: 
to the Respondent. The question of jurisdiction was never in 





1. (1921) 40 M.L.J. 556. 2. (1933) LL.R. 57 Mad. 73. 
3. (1916) 32 M.L.J.63 
4. (1904) L.R. O TLR OS Mad. 42 (P.C). 
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issue between the parties,.and it is obvious that neither side 
could ever have contended that, apart from the transfer the 
District Court had any inherent jurisdiction to try the suit. 
The second case, however, affords a very close parallel 
indeed to the present case. It is a decisionof a Bench of this 
Court reported in Subba Rao v. Perumal Reddil. The facts 
there were that the plaintiffs brought suits against their tenants 
the Defendants for the rent due on certain lands for. fasli 1321 
as Small Cause suits before the District Munsif of Sholinghur. 
The Defendants pleaded that the land was an ‘éstate’ under 
the Madras Estates Land Act and therefore that it was only 
the Revenue Court which was competent to try the suits. This 
issue was tried by the District Munsif and found against the 
Defendants and decrees for rent were granted. Fresh Small 
Cause suits for the rent for faslis 1322 and 1323 were then 


instituted in the same court. The same defence was raised 


and was again tried, the decision this time being against the 
Plaintiffs. In revision petitions to the High Court, it was 
urged that the former decision was res judicata. The High 
Court held that it was not, even though the decision as to juris- 
diction depended upon certain findings of fact, and came to 
their decision mainly on the ground that the doctrine of res 
judicata does not apply to questions of jurisdiction. 

If this proposition thus broadly stated, is correct it is very 
difficult to distinguish the present case from Subba Rao v. 
Perumal Reddil. Here too, it may be argued with much 
force, the question was one of jurisdiction between two com- 
peting courts—the executing Court and the insolvency Court— 
and here too the executing Court held in the first application 
that it had jurisdiction and in the second that it had not. But 
there is no analysis in this decision of the meaning of the word 
‘jurisdiction’ and no distinction drawn between inherent want 
of jurisdiction and a want of jurisdiction which can be 
discovered only after the decision of an issue by the very court 
whose jurisdiction is attacked by the Defendant. That 
distinction has been drawn in later cases which have been cited 
‘before us by Mr. Kotayya, and we think it is a fundamental 
‘distinction which ought to be recognised. 

There are two stich cases to be considered. The first is 
‘Girwar Narayan Mahton v. Kamla Prasad2. It is concerned 


SS ee ee 


1. (1917) M.W.N. 318. - 
2. Fa 12 Pat. 117 
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with suits for rent by landlords against tenants. A suit was 
first instituted under S. 106 of the Bengal Tenancy Act, and 
was withdrawn with liberty to bring a fresh suit. The fresh 
suit was broughtinot under the Bengal Tenancy Act but in the 
ordinary Civil Court. It was compromised and a decree passed 
in terms of the compromise fixing the rate of rent at Rs. 7-8-0 
per bigha. Then followed further suits for later rent in the 
Civil Court. The first court granted decrees at the rate of 
Rs. 7-8-0 but on appeal the compromise decree was ignored, and 
the decrees were modified by reducing the rate of rent to Rs. 5 
per bigha. The reason for this was a finding that the civil 
court which granted the compromise decree had no jurisdiction 
to try the suit, being debarred from doing so by S. 109 of the 
Bengal Tenancy Act. It was held by the High Court that in 
spite of that statutory prohibition the compromise decree was 
res judicata. The bar created by S. 109 did not affect the 
inherent jurisdiction of the Civil Court. It was a matter for 
that court itself to decide. The head-note runs as follows:— 

“There is a distinction between an inherent want of jurisdiction in a Court 
and want of jurisdiction on grounds which have to be determined by the court 
itself. The first makes the decree a nullity which can be ignored and need not 
be set aside. The second does not make the decree a nullity but only 
voidable; such a decree can be set aside by adopting the proper procedure, 
but cannot be collaterally impeached. A court which is empowered by law to 
try a suit, has power to try it either rightly or wrongly; the validity of a 
decree does not depend on whether it embodies a correct decision. A judg- 
ment of a court having jurisdiction over the subject-matter and the parties 


of the suit and having territorial and pecuniary jurisdiction, however erro- 
neous, cannot be a mere nullity and cannot be collaterally challenged”. 


The other case is the judgment, but a long and elaborately 
reasoned judgment of a single Judge in Bombay Rajaram v. 
Central Bank of India, Ltd.1. It is an even stronger case as it 
deals with a matter of territorial jurisdiction. There were two 
suits considered in that case one filed in 1924 and the other in 
1926 in the same court in Bombay. According to the law as 
understood in 1924 that court had jurisdiction, according to 
the law as laid down in a Full Bench ruling in 1925 that court 
had no such jurisdiction. It was held, nevertheless, that the 
decree in 1924 was not a nullity, and that in 1926 the question 
of jurisdiction was already determined in favour of the plain- 
tiff by, the doctrine of res judicata. The head-note runs as 
follows :— 
a a a a a oe TE aia 

1. (1926) 28 Bom. L. R. 879, 
26 
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Chinnapa- “The Court having jurisdiction to decide the question whether or not it 
reddi had jurisdiction has the power to decide that question rightly or wrongly. 
Pediat No doubt a judgment pronounced by a court without jurisdiction is void, but 

pman the rule is subject to the well-known reservation that when the jurisdiction 


pone of court is challenged or is constructively subject of an issue the Court is 
King, J. competent to determine the question of jurisdiction whether the decision 
upon the particular question be correct and pass a decree and simply because 
a higher tribunal has in a subsequent suit held contrary on the point of juris- 
diction that decree does not become a nullity”. 

i Now it is undeniable that these rulings apply to the 
present case. It cannot for a moment be maintained that the 
learned Sub-Judge in the first application had no inherent 
jurisdiction to entertain it. He had the decree before him, the 
parties were parties to the decree and no question rises of any 
want of jurisdiction apart from the interpretation of S. 37 of 
the Provincial Insolvency Act. That issue was raised by the 
Official Receiver and was decided by the Court against -him. 
The decision may now be seen to be wrong, but the Court was 
none the less competent to give it, and it is conceded before us 
that as the law was then understood the Sub-Judge must have 
‘deemed himself bound to give it. 

And, as we have already said, we respectfully approve of 
the principles upon which these two decisions have been based. 
Other conditions being satisfied, the decision of a Court must, 
we think, be res judicata, unless that decision can be held to be 
a nullity, i.e., no decision at all. In the present case we cannot 
hold that the decision of the learned Sub-Judge in 1928 is a 
nullity, and we must accordingly accept the position that the 
succeeding Sub-Judge was debarred by the rule of res judicata 
from giving any contrary decision in 1930, allow this appeal 
with costs throughout, and direct the restoration of the Execu- 
tion Petition to file to be disposed of according to law. 

K.C. l Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 
Rajammal .. Petitioner* (Defendant) 
v. 
S. N. Thyagaraja Aiyar and 
another .. Respondents (Plainliffs). 


Rajammal Court-Fees Act (VII of 1870, asamended in Madras), S.7 (it), (iv-A) 

wo. and Sch. II, Art. 17-B—Decree for maintenance—Suit for reducing rate of 

Thyagaraja  maintenance—C ourt-fee payable—Value of suit for purposes of jurisdiction 
Alyar. —Mode of determining. 








* ÇC. R. P. No. 1723 of 1934. - i 22nd March, 1935. 
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A suit to have the rate of maintenance awarded under a decree reduced 
on the ground of change of circumstances since the passing of the decree is 
neither a “suit for maintenance” within the meaning of S. 7 (ii), nora 

“ suit for cancellation of decree” within the meaning of S. 7 (iv-A), but will 
properly come under Art. 17-B of Schedule II of the Court-Fees Act, as 
amended in Madras. 


_  Wherea person sues to have the rate of maintenance fixed under a 
decree reduced the valuation of the suit. for purposes of jurisdiction is the 
benefit which he seeks to obtain. The Court.should take into account the 
‘present value of the probable future payments that may have to be made. 
Duration of future payments determined with reference to rates of mortality 
prescribed by Life Insurance Text-Book by Simmonds and Hooker 1929 Ed., 
p. 150. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Mayavaram in O. S. No. 108 of 1933, dated the 25th day 
of ‘August, 1934. 


K. Narasimha Aiyangar for petitioner. 
S. Tyagaraja Aiyar for respondents, 
The Court delivered the- following 


JupcMentT.—This suit has been brought to get the rate 
of maintenance awarded under a decree, reduced on the ground 
that circumstances have since changed. The questions raised 
in the Civil Revision Petition pertain to court-fee and jurisdic- 
tion. While S. 7 (ii) of the Court-Fees Act refers to suits 
for maintenance, there is no provision in the Act dealing with 
_ suits for enhancement or reduction of maintenance. It has been 
argued that even such suits should be regarded as “ suits for 
maintenance ” within the meaning of the Act. The soundness 
of this argument in regard to suits for enhancement of 
maintenance néed not now be examined; but the difference is 
fundamental between a suit for maintenance and a suit for a 
reduction thereof; in one case it is the person that is entitled 
to the allowance that brings it; in the other, the person liable 
to pay it. Todescribe therefore a suit such as this as a “ suit 
for maintenance”, would be to pervert and misapply the 
words of the statute, and I must therefore reject that conten- 
tion. The further contention, namely, that S. 7 (iv-A) (Mad.) 
which refers to` a “suit for cancellation of a decree for 
money”, applies is equally untenable. The object of .the 
present suit is not to get the previous decree cancelled but to 
get it varied. When a person impeaches a decree on the 
ground that it was at no time binding upon him, the action may 
properly be regarded as one for the cancellation of that decree; 
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aismmal but in such a suit as the present, the plaintiffs, far from 
Thyagaraja impugning the decree, acknowledge its validity. Till another 
Alyary decree is passed varying the previous decree, it is binding upon 
the parties; all acts done and all payments made under it are 
valid and cannot, even after the second decree is passed, be 
questioned. The contention that S. 7 (iv-A) applies, must 

therefore be rejected. 

The contention again, that by analogy the notional valua- 
tion provided by S. 7 (ii) for suits for maintenance should be 
‘extended to actions of this kind, is equally fallacious. The 
legislature has arbitrarily said, that in suits for maintenance, 
the fee payable is to be computed, on the amount claimed as 
-payable for one year. This is an artificial rule owing its 
existence solely to legislative sanction, and to extend such a 
rule to cases to which the statute does not expressly apply it, 
would be wrong and opposed to reason. The argument 
therefore based upon analogy is clearly out of place. 

The lower Court -has held that Art. 17-4 (Mad.) or 
Art. 17-B (Mad.) of Schedule IT applies in the alternative. 
-The former Article refers to a suit “ to obtain a declaratory 
decree where no consequential relief is prayed”. I amnot 
prepared to hold that this description applies. The view, 
however, that Art. 17-B is applicable, seems, in my opinion, 
well-founded. That Article refers to a suit “ where it is not 
possible to estimate at a money value the subject-matter in _ 
‘dispute and which is not otherwise provided for by this Act”, 
Having regard to the inadequate and unsatisfactory nature of 
‘the provisions of the Court Fees Act I must hold, in the 
absence of a more precise provision, that this is the Article 
that applies. 

‘So much for the question of the court-fee that has been 
raised. Now turning to the point of jurisdiction, I fail to see 
how, as the lower Court erroneously assumes, the decision on 
the question of court-fee, can conclude the question of jurisdic- 
tion. In cases where the court-fee valuation must be adopted 
for the purpose of jurisdiction also, the two questions need 
hot be separately considered; but here the position is, entirely 
different. Though the Act for court-fee purposes provides an 
‘artificial valuation, the plaintiffs for the purpose of jurisdiction ` 
are, I think, bound to assess the relief they claim, on the basis 
of the value of the benefit they seek to obtain by the filing of 
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the suit. Rachappa Subrao` v. Shidappa Venkairao1, Rat- 
tayya v. Brahmayya?, Vasireddi Veeramma v. Butchayyas’ 
and Kattiya Pillai v. Ramaswami Pillait. The question then 
arises, by what method is this benefit to be assessed? The 
plaintiffs claim that the maintenance should be reduced by 
roughly Rs. 500 a year. The benefit that would accrue to 
them would depend upon the duration of the widow’s life. A 
question of this sort does not seem to have been ever decided, 
but I think, the solution may be sought in the mortality tables 


constructed for life assurance purposes. In the case of Indian - 


lives, the Government Actuary’s Report on Rates of Mortality 
in India, dated 1920, contains the following passage: 


“Itis recommended that for the general body of Indian lives assured 
_ after medical examination, for whole life with profits, the ultimate mortality 
should be represented by a standard table with a constant addition to the age 
(e.g, +7 for O. M. (5)+64for H (M) or +6 for H (M) (5).” 
Life Assurance Text-Book by Simmonds and 
Hooker, (1929) Edn., p. 150. 


The age of the widow in the present case is said to be 
about 33 and the expectation of life of such a person is, having 
regard to the above observation, about that of the standard 
table for an age seven years older. Inthe case of a female, 
the column that is relevant is that headed “ O F ” at page 127 
of the Journal of the Institute of Actuaries, Vol. 44, part II, 
April 1910; against the age of 40, the expectation is given as 
28:293. The reduction therefore which the plaintiffs seek to 
obtain, will normally hold good for that period, i.e., approxi- 
mately for 30 years. In other words, the plaintiffs, if they 
succeed in obtaining the decree they seek, will be saved. 30 
payments of Rs. 500 each; it is the present value of the thirty 
future payments spread over thirty years that has to be 
ascertained. It is unnecessary to make a calculation with 
precision; the commuted value on any computation (that is 
to say, whatever the rate of interest adopted from 3 per 
cent. is) is much over Rs. 5,000, i.e., far beyond the limit of 
the pecuniary jurisdiction of the Munsif’s Court. I am aware 
that special factors existing in the case of a particular 
individual, such as deviation from the normal type, may render 





1. (1918) L.R. 46 I.A. 24: LL.R. 43 Bom. 507: 36 M.L.J, 437 (P.C.). 
2. (1925) 49 M.L.J. 309. 
3. (1926) LL.R. 50 Mad. 646: 52 M.L.J. 381, : 
4, (1929) 56 M.L.J. 394 ` 


Rajammal 


V. 
Thyagaraja 
'Aiyar, 


Raj caro 


Thyagaraid ja 
Aiyar, 


Venkates- 
wara Aiyar 


v, 
Sri 


Meenakshi l 


Sundares- 
warar, 


206 THE MADRAS LAW JOURNAL REPORTS. [VOL. 


the mortality table inapplicable, but nothing being proved, the 
ordinary method must be applied. The question I have been 
called upon to décide is a difficult one, but it is not suggested 
that a ‘better or safer method is available. 


My order therefore is, that the District Munsif on the 
‘receipt of the records shall return the plaint for presentation 
to the proper Court. I make no order as to the costs of the 
Civil Revision Petition. The defendant’s costs in the lower 
Court incurred so far are fixed at Rs. 50, which the plaintiffs 
‘shall pay in any event. ; Á 

B.V. V.. —— ; Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 
* PRESENT :—MR. JUSTICE VARADACHARIAR, 

y. Venkateswara Aiyar .. Petitioner* (Defendant) 

v. 
Sri Meenakshi Sundareswarar, etc., 
Devasthanam through its Trustee 
_’ R. Doraiswami Naidu ` «Respondent (Defendant). 


_ Master and servant—Employeè of banian hether holds office ‘at 
pleasure’ —Dismissal by irustee—Just cause and reasonable notice if necessary 
‘—Suit by dismissed servant for damages for wrongful dismissal—Distinction 
‘between private and public service. 


- The plaintiff, who was employed under a Devastanam, was dismissed 
„from service by the trustee of the Devastanam and he sued for damages for 


“wrongful dismissal. The Devastanam pleaded that the dismissal was for 


just and proper cause, but the Court while dealing with the question held that 


‘even if the dismissal was improper the plaintiff had no cause of action, be- 
-cause in its view he held office only at the pleasure of the trustee and could 


therefore be dismissed without any notice, even apart from justifying cause 


for dismissal. It appeared that the affairs of the Devastanam were managed 


under a scheme which provided among other things that “the trustee shall: 
‘have power to fine, suspend, reduce or remove any servant or official of the 
-Devastanam”. 

. Held, that the plaintiff should be deemed to have been in private and not 
‘public service, that he did not hold office ‘at pleasure’ and that he was there- 


fore not liable to be dismissed without notice and without just cause. 


- Held further, that the clause as to power of dismissal contained in the 
scheme could not be understood to confer on the trustee a power of summary 
dismissal, that is even without notice. 


: Chellam Aiyar v. Corporation of Madras, (1917) 6 L.W. 284, considered. 
Bimalacharan Batabyal v. Trustees for the Indian Museum, (1929) ILR. 


37 Cal. 231, Dunn v. The Queen, (1896) 1 Q.B.119, Shenton v. Smith, (1895) 


A:C. 229, Green v. Wright, (1876) L.R. 1 C.P.D. 591 and African Associa- 
tion, Lid:, In the matter of, (1910) 1 K.B. 396, referred to. 


a a Pe a 
*CR.P. No. 1944 of 1932, . : 26th March, 1935. 
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Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Madura Taluk at Madura in S. C. S. No. 210 of 1932 (S. 
C.S. No. 2277 of 1931 on the file of the Court of the District 
Munsif of Madura Town). 

P. S. Raghavarama Sastri for petitioner. 

K. S. Rajagopalachari for K. Raja Aiyar for respondent. 

The Court delivered the following 

Jupcment.—This Revision Petition arises out of a suit 
against the Madura Devastanam, for damages for wrongful 
dismissal. The plaintiff was employed under the Devastanam 
in various capacities between November 1926 and November 
1928, till on 2nd November, 1928 he was dismissed from service 
by the Trustee of the Devastanam. The Devastanam pleaded 
that the dismissal was for just and proper cause, The lower 
Court has however not dealt with this question but held that 
even if the dismissal was improper, the plaintiff had no cause 
of action, because, in its view, he held office only at the 
pleasure of the Trustee and could therefore be dismissed with- 
out any notice, even apart from justifying cause for dismissal. 
Objection is taken in the Revision Petition to this view of > 
lower Court. 


The affairs of the Devastanam are: managed under a 
scheme framed in O. S. No. 4 of 1922 (District Court, 
Madura). There is a trustee who acts under the control of :a 
Committee. One of the clauses in that scheme (CI. 24) 
provides that the trustee shall have full and exclusive control 
over all the servants and officials of the Devastanam, “He 
shall have power to fine, suspend, reduce or remove any 
servant or official of the Devastanam”. Special provision ‘is 
however made in respect of charges against certain officials and 
mirasi servants. Referring to the provision in the Religious 
Endowments Act which provides that schemes framed by the 
Court prior to the passing of the Act shall be deemed to: be 
schemes settled under the Act, the Court below has held “that 
the relationship between the trustees and any person appointéd 
by him as clerk of the Devastanam is covered by the Statute”. 
It is difficult to understand the precise import of this remark. 
The above provision was made in the Religious Endowments 
Act only with a view to apply even to pre-existing schemes, the 
provisions of the Act relating to modification of schemes’ etc. 
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It will be a very strange interpretation of that provision to - 
read into it an implication that every servant in a temple 
governed by a scheme becomes a statutory officer or that his 
office is one created by statute. The context in the judgment of 
the District Munsif suggests that he must have made the above 
remark as a step towards his next argument, based upon Chel- 
lam Aiyar v. The Corporation of Madras1 that a person holding 
office under sucha scheme holds office only “at pleasure” and 
is therefore liable to summary dismissal without notice or 
without cause assigned. The conception of office “at pleasure” 
is associated with public offices under the Crown. It is unneces- 
sary to examine whether this conception of the tenure was 
developed on grounds of public interest cf. Dunn v. The Queen® 
or as a well understood incident of public service. Shanton v. 
Smiths. Chellam Aiyar v. The Corporation of Madras! related 
to an employee of the Corporation of Madras. Itis not clear 
whether the learned Judges intended to rest their decision on 
the ground that he was a public officer or on the ground that 
the statute which, in their opinion, created the office or autho- 
rised the appointment intended only to create or direct an ap- 


‘pointment to be held at pleasure. Of the two cases which they, 


cite in this connection, Smyth v. Latham4 proceeded on the 
construction of the statute under which the Paymaster of 
Exchequer Bills was appointed. Itis obvious that the Judgment 
of the Exchequer Chamber dealt with the case as one relating 
to a public office, though their conclusion was also based on a 
detailed analysis of the scheme and policy of the Act. The 
other case, Notley v. London County Councilë related to an 
office under a Local Authority and the judgment is not based 
upon the principle of ‘public office’ but upon the terms of the 
Metropolis Buildings Act, 1844, which referring to the very. 
office of District Surveyor then in question enacted that the 
office was to be held at the pleasure of the Justices. It would 
appear that similar provision is made even in other statutes in 
England, in respect of employees under Local Authorities cf. 
S. 189 of the Public Health Act, discussed in Brown v. 
Dagenham Urban District Councils, - 








1, (1917) 6 L.W. 284. 2. (1896) 1 Q.B. 116. 
3. (1895) A.C. 229, 4, (1833) 9 Bing, 690: 131 E.R. 773. 
© § (1925) 3 K.B. 580. . 6, (1929) 1 K.B, 737, 
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It seems to me too much in the present case to say that, a 
clerk in the Devastanam either holds a public office or an 
office whose tenure is defined by statute. It is argued that 
apart from the considerations adverted to the decision in 
Chellam Aiyar v. Corporation of Madrasi must be understood 
as laying down as a matter of grammatical construction that 
words similar to those found in Cl. (24) of the Madura 
Devastanam Scheme give the appointing authority power to 
appoint officers only on condition of their holding office at 
‘pleasure and that a condition to this effect must be imported 
into the contract of appointment. I do not think this is a 
fair reading of the scheme. Its provisions were intended to 
define the respective spheres and authority of the Committee, the 
Trustee, the Superintendent, the Treasurer, etc., and it cannot 
be assumed that it was also meant to define the incidents of 
contracts of employment which the temple authorities may 
enter into. It is true that Cl. (24) itself makes certain special 
provisions about the dismissal of mirasi servants, the temple 
Superintendent, Treasurer and Shroff. That was apparently 
because it was considered necessary in those cases to impose 
further limitations on the power of dismissal than the ordinary 
law will impose. For instance, in the case of a mirasi servant, 
there can be no question of dismissal even after notice. He 

can be dismissed only for just cause, and after due enquiry. 

It is not right to assume that the power of dismissal referred 
to in Cl, (24) is a power of summary dismissal that is even 
without notice cf. African Association, Ltd. Allen, In re? and 
Green v. Wrights. 


A long course of decisions in England has established that 
if no custom or stipulation as to notice exists and if the 
contract of service is not one which can be regarded as a 
yearly hiring, the service is terminable only by reasonable 
notice, except where the servant is dismissed for jüst cause 
- (see the cases cited in Kamini v. Rebati4; 20 Halsbury, ‘Master 
and Servant’ para. 187). Reference may also be made to 
Bimalacharan Batabyal v. Trustees for the. Indian Museums 
as showing that even where a body is created by statute 
(trustees of the Indian Museum), the relations between that 
body and its employees will ordinarily be only those of private 





oe (1917) 6 L. W. 284. _ 2 (1910) 1K. B. 396. 
* 1876) L. RTC. PD. 591. "7 & (920) 33 Ċ. L. J. ae 
5. (1929) I. L. R- 57 Cal. 231. 
27 
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service. I am therefore unable to agree in the view that the 
plaintiff was liable to be dismissed without notice and without 
just cause. 

The decree of the Court below must be set aside and the 
case sent back for trial of the question of justifying cause for 
dismissal and if that be found against the defendant for the 
award of such damages to the plaintiff as the Court may find 
reasonable. Costs to abide. 

B. V. V. — Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice PANDRANG Rao. 


Rukmani Ammal and others .. Appellanis* (Defendants) 
v. 
T. R. S. Chari .. Respondent (Plaintiff). 


Restitution of conjugal rights—Application by husband against Hindu 
wife—-Equitable considerations—Husband proved to have brought about 
marriage by fraudulent representations—Cruel treatment of wife after 
marriage—Refusal to grant equitable relief to husband. 

There is no stringent rule that in every case, unless actual cruelty is 
established, a husband is entitled to a decree for restitution of conjugal 
rights, Whatis sought insuch a suitis an equitable relief and equitable 
considerations cannot be ignored even when they are in favour of a Hindu 
wife. The Court will be justified in refusing to grant the equitable relief to 
a person who has himself been guilty of fraud and acquired his right to 
apply for it by means of such fraud. Where the husband was shown to have 
brought about the marriage by a fraudulent representation as to his being a 
bachelor at that time and it appeared that he treated his wife cruelly by 
keeping her virtually in a state of imprisonment, and the application for 


` restitution of conjugal rights was presumably taken out by him in order to 


nullify the order for maintenance. which the wife had obtained as against 
him, 

Held, that under the circumstances the husband was not entitled toa 
decree for restitution of conjugal rights. 


Appeal against the decree of the City Civil Court, Madras, 
dated the 8th February, 1932 and passed in O. S.No. 192 
of 1931. , 

P. Viswanatha Atyar, V. N. Srinivasa Rao and V. Kumara- 
swami for appellants. 

K. Varadachariar for respondent. 

The Court delivered the following 

Jupement. This is an appeal from the decree of the City 
Civil Judge, Madras, dated the 8th February, 1932, in O. S. 
No. 192 of 1931, a suit for restitution of conjugal rights and 
a re 

* C. C. C. Appeal No: 19 of 1932, 4th March, 1935. 
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for other reliefs by a Hindu husband against his wife. The 
plaintiff is an Aiyangar Brahmin and the defendant belongs to 
the same community. It would appear that in 1929 when the 
plaintiff was about 37 years old, he advertised in a newspaper 
for a bride which led to negotiations with the defendant’s 
grandfather, the third defendant, arid these culminated ina 
marriage between the plaintiff and the first defendant, who 
was then a girl of about 16 years, in July, 1929. The marriage 
was consummated at once, and after a few days’ delay, the 
husband and wife lived together for about three months. It 
would appear that the wife was not quite happy in her husband’s 
home, apparently owing to the presence of the husband’s niece, 
one Janaki, in the house. Thereupon for some time, the wife 
lived with her own people, and after some attempt at reconcilia- 
tion, she filed an application for maintenance against her 
husband before the Chief Presidency Magistrate, Madras. 
There were several adjournments before the Magistrate, 
because the wife was willing to go back to her husband, if he 
was prepared to take her back. Bit the husband was not 
prepared to take her back, but was prepared to give her 
maintenance allowance of Rs. 15 a month. The Magistrate 
accordingly ordered that the husband was to pay Rs. 15 a 
month as maintenance with effect from Ist June, 1930. The 
husband’s own case was that it was on account of mutual 
incompatibility of temper that this agreement to pay mainten- 
ance at Rs. 15 a month was come to. Later on there was an 
application by the wife for an enhancement of the maintenance 
allowance to the Magistrate, whereupon the husband expressed 
his willingness to take back his wife, and the petition for 
enhancement was dismissed because the wife accepted the 
husband’s offer. The husband and the wife thereupon lived 
together in a house in Tondiarpet for about 40 days, that is to 
say, in the latter part of January, 1931 and February, 1931. 
Apparently the wife was unhappy or unwilling to remain any 
longer with her husband, and at her request her relations took 
her away from the husband’s house. The present suit was 
filed by the husband in March, 1931, and in the plaint, the 
husband asked not only for restitution of conjugal rights as 
against his wife, the first defendant, but also for an in junction 
against defendants two and three, the second defendant being 
the mother of the first defendant, and the third defendant 
being the grandfather of the first defendant, restraining them 
from interfering with plaintiff’s marital rights. The husband 
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also’ asked in the alternative for a` declaration that the first 
defendant was entitled to maintenance only’ at the rate of 
Rs. 15 a month or at such other rate as the Court may deem 
fit. The first defendant resisted the suit mainly on the ground 
that she had been cruelly treated by the husband during both 
the periods she lived with her husband. It was also alleged 
that the plaintiff married her, after making a false representa- 
tion that he was a bachelor. The learned Judge found that 
the cruelty alleged had not been proved and that the false 
representation made by the plaintiff about his being a bachelor 
did not disentitle him from getting a decree for restitution of 
conjugal rights. The prayer for a declaration about the 
thaintenance having been withdrawn the plaintiff was given a 
decree for restitution and also was given an injunction as 
prayed for against defendants two and three. The defendants 
appeal. 


The only point for decision in this appeal is whether the 
plaintiff is entitled to a decree for restitution of conjugal 
rights. The learned Judge below has found that so far as the 
earlier stay of the husband and wife together for about 3 months 
in 1929 is concerned, there was no cruel treatment at all, and 
in this finding I am inclined to concur. There is no clear 
evidence, which can be accepted, to show that there was any 
cruel treatment during this period. ‘It is possible of course 
that the wife was not happy because of the presence of Janaki 
in the house and also because her husband did not permit her 
to visit her people as frequently as she desired. But these 
are not sufficient reasons for coming to the conclusion that 
there was any illtreatment of the wife by the husband. As to 
what took place in 1931 while the husband and the wife were 
living together in Tondiarpet, the learned Judge also thought 
that there was nothing which could be said to amount to ill- 
treatment. The complaint made by the wife was that she was 
practically kept a prisoner in the house with a servant to keep 
guard over her, and that she was not permitted to see anybody 
or to go out. The evidence of the Advocate D. W. 5, appears 
to show that there must be some substance or truth in this 
complaint. It would appear that the husband not only 
refused to allow him to see his wife but he could not even see 
her from a distance, as one of the compartments.of the house 
was kept locked from the outside. It would also appear that 
the plaintiff admitted to him that he did not have his meals 
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with his wife. ` The wife’s evidence which is corroborated by 
the letters which she was able to send to her people with the 
help of the very servant who was employed to guard her shows 
that the husband was not talking to the wife during this period 
and practically treated her as a mere inmate in the house who 
had to cook her own food and eat it herself and that she 
was not permitted to go out at any time. It would also 
appear that towards the end of the stay, the plaintiff brought 
a dancing girl into the house. The learned Judge appears to 
have been under the impression that the question which he had 
to decide was one which had to be decided only according to 
Hindu Law. He was apparently under the impression that 
whether a decree for restitution should be granted or not, 
depended entirely on the Hindu Law. As a matter of fact, 
the Hindu Law is silent as regards the right of the husband to 
obtain the help of the Court in securing the company of his 
wife; though the Hindu Law prescribes the duty of obedience 
and also contains provisions regarding the right of the wife to 
claim maintenance, a suit for restitution of conjugal rights is 
really not contemplated by the Hindu Law proper, and such 
suits have been allowed on the analogy of similar suits in 
England which were dealt with originally under the Ecclesiasti- 
cal jurisdiction. There is no stringent rule that in every case, 
unless actual cruelty is established, a husband is entitled to a 
decree for restitution of conjugal rights. Whether he is so 
entitled or not must be decided after a consideration of all the 
circumstances of the case; in other words, what is sought in 
such a suit is an equitable relief, and equitable considerations 
cannot be ignored even when they are in favour of a Hindu 
wife. The learned Judge has not given any weight to the 


circumstance that the marriage itself was brought about by a 


fraudulent misrepresentation by the plaintiff that he was a 
bachelor. At first he attempted to deny that he made sucha 
representation by saying that he never told either the third or 
the first defendant that he was a bachelor, but he admitted 
afterwards that he had been asked by the third defendant 
whether he was a bachelor and that he had replied that he was 
a bachelor. It was admitted by him afterwards that he had 
married a distant relation of his several years ago, and that 
later on, he went through a sambandham ceremony with a 
Nair girl near Trichur in 1926. Even in making these admis- 
sions, the plaintiff was not quite straightforward. At first he 
said that one Chinnakutty claimed to be his wife and that there 
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was an:order by the Magistrate against him whereupon he 
gave her-inoney and she went away. Later on, he had to 
admit that she was his first wife, was a distant relation of his 
and that he was married to her in Calcutta in 1910. As regards 
the Trichur wife, he stated that the marriage was not before 
a Registrar. But: Ex. IV which is an extract from the 
Registrar of Marriages of Trichur Taluq shows that the 
matriage must have been before a Registrar. There is the 
evidence of the grandfather, who is the third defendant, to 
the effect that the marriage would not have been gone through 
if the plaintiff had been known to be not a bachelor. It would 
also appear that the truth was ascertained only after the 
persistant questioning of the wife when she was living with 
the plaintiff in 1929, and it was discovered that the plaintiff. 
was not a bachelor. It would also appear that after this was 
discovered some unpleasantness arose between the husband 
and the wife. This circumstance, namely, that the plaintiff 
by means of the false statement that he was a bachelor was 
able to induce the third defendant, who was the guardian of 
the first defendant, to marry her to him, is one that cannot be 
ignored in deciding whether the plaintiff should be given a 
decree for restitution of conjugal rights. The equitable relief 
sought in this case is not to be granted to a person who has 
himself been. guilty of fraud and acquired his right to apply 
for it by méans of such fraud. Apart from this, I am of 
opinion that on’ the evidence there can be no real doubt that 
the wife was being treated cruelly during the time she was 
staying in Tondiarpet. It may be that she was not actually 
beaten but the treatment to which she was subjected cannot 
be said to bé’ anything but- cruel. She appears to have been 
kept virtually ‘in’ a state of imprisonment, deprived of all 
society ineluding the society. of her husband. She had to resort 
to various subterfugés even to communicate by post with her 
telations: and-'thére can be no doubt. that the ‘husband was 
attempting ‘all the-time to compel her to give up her right to 
maintenance, and then set her adrift. There can -be no doubt 
that the present suit isa mere device to get over or nullify 
the order of ‘maintenance which the wife obtained. from the 
Magistrate: cI am satisfied that the husband did not file this. 
suit -because'he really wanted:the society of his wife, but that’ 
hé has’ done so ‘metely to avoid having to pay. any. maintenance 
to “his wife, . In these’, ‘circumstaiices, I am ‘of opinion — that’ 
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the plaintiff has not established his case, and that he is not: 


entitled to have a decree in his favour for restitution of 
conjugal rights. The appeal is therefore allowed and the 
decree of the lower Court is set aside and the plaintiff’s suit 
dismissed. The appellant’s costs in this Court and in the Court 
below must be paid by the plaintiff-respondent. 


B. V. V. Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

_PRESENT:—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice CORNISH. 

Ramanathan Chettiar and others .. Appellants* (Petitioners- 





Plaintiffs) 
v. 
A.M.R. Muthayyan Chettiar .. Respondent (first Res- 
pondent-Defendant). 


Practice—Temporary Court passing decree—Continuance of court by 
Special notification—Execution proceeding—Jurisdiction of temporary court 
—Execution wrongly taken out in permanent Court of the place—Saving of 
limitation. 


Temporary Courts have jurisdiction not only to pass decrees but also to 
execute the decrees passed by them. The mere fact that a temporary court is 
established for one year and is thereafter continued by special notification 
cannot deprive that Court of its character of the court which passed the 
decree, and execution proceedings in respect of the decree should be taken 
only before that court; and limitation will not be saved on account of 
execution proceedings being erroneously taken in a superior permanent court 
-of the place. ; 

Mussammat Bibi Khodatjatul Kobra v. Harihar Missir, (1925) I.L,R. 4 


Pat. 688, relied on. 

Appeal against the order of the Court of the Subordinate 
Judge of Salem, dated the 5th December, 1932 and made in 
E. P. No. 79 of 1932 in Original Suit No. 54 of 1919. 


K. Sankara Sastri for appellants. 

V. Ratnam for respondent. 

The Court delivered the following - 

Jupcments. The Chief Justice——This is an appeal from 
an order of the Subordinate Judge of Salem, holding that the 
Execution Petition presented by the appellants here was barred 
iby limitation having been presented more than 12 years after 
the passing of the decree. The short facts of the case are that 
a decree was passed in 1919 by the Temporary Sub-Court, 


*C. M.-A. No. 172 of 1933. i 7th March, 1935. 
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Ramanathan Salem. That Court was established in 1919 for a period of 
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one year by a notification published in the Fort Saint George 
Gazette, dated 29th January, 1919. At the end of that period 
there was another notification sanctioning the same Sub-Court 
but no period of life of that Court was specified in it. It 
would appear that from 1919 onwards until 1929 this temporary 
Court was, by notification in various years, continued. The 
decree-holder having obtained the decree in the Temporary 
Sub-Court in 1919 subsequently applied for the transfer of the 
decree to the Mayavaram Sub-Court. The decree was. 
accordingly transferred and some amount was realised there. It 
was then re-transferred to the Temporary Sub-Court, Salem in 
1926 onan application of the decree-holder, dated 10th March, 
1926. Subsequently on 7th March, 1929 an application for 
execution was made to the District Court. That application 
was returned for information about previous execution 
petitions several times and eventually the decree-holder, who- 
took time to furnish the information, did not re-present it. 
Then an application was made to the District Court on 2nd. 
November, 1931 and, after several returns and re-presentations. 
there, the learned District Judge returned the application on. 
2nd February, 1932 on the ground that the decree-holder should 
have applied to the Court which passed the decree and accor- 
dingly the Execution Petition was presented to the Sub-Court,. 
Salem, on 5th February, 1932. The question which the learned 
Subordinate Judge had before him was whether the applicatiom 
presented to the District Court on 7th March, 1929 was a valid. 
one. It could only be valid if that was the proper Court for 
the application to be presented to. If that was the right Court,. 
then clearly the application was not barred by limitation. On 
the other hand, if it was the wrong Court and the Subordinate- 
Court of Salem was the proper one, then the application was. 
barred by limitation. It was argued before the learned 
Subordinate Judge, as it was here, that the fact that the decree: 
was passed by the Subordinate Court of Salem when it was a 
temporary Court for one year made it obligatory, unless. 
execution was sought of the decree in the same year in which 
it was passed, to apply to the District Court because at the end. 
of each period of one year the temporary Court ceased to exist. 
and that the Court which passed the decree being dead the 
application for execution had then to..be. presented to. the 
District Court. It is of course conceded, it being well- 
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established, that temporary Courts have jurisdiction not only to 
pass decrees but also to execute the decrees passed by them. It 
is difficult to see any logical reason for the contention which is 
put before us. The mere fact that a temporary Court is 

established for one year and is thereafter continued, it seems 
` to me carinot deprive that Court of its character of the Court 
which passed the decree. If it is the Court which passed the 
decree, then clearly execution must be had in that court. It is 
conceded that the property which is the subject-matter of the 
Execution Petition lies within the jurisdiction of the Salem 
Sub:Court. That Court is now become permanent as a matter 
of fact but I do not think that that is a matter which is at all 
material. It is difficult to see how it can seriously be contended 
that, because a Court is originally established for one year and 
its existence is continued year after year, it ceases at the end of 
the each year to have any jurisdiction in following years to 
execute decrees passed by it in the previous year of its life. On 
_ the contrary, there is the decision of the Patna High Court in 

Mussammat Bibi Khodaijatul Kobra v. Harihar Missir1 which 
is very much against the contention advanced here. The facts 
of that case as they appear in the head-note are as follows :— 
Two decrees were made on 21st August, 1920, by the Additional 
Subordinate Judge. Sometime afterwards the Court of the 
Additional Subordinate Judge was abolished, and the business 
of that Court was transferred to the 3rd Subordinate Judge’s 
Court. Subsequently the Court of the Additional Subordinate 
Judge was re-established, and, on the 27th August, 1923, two 
applications were made to it for the execution of the decree of 
1920. The additional Subordinate Judge held that he had 
jurisdiction to entertain the application. On appeal the 
District Judge reversed the order and held that the new 
Additional Subordinate Judge had no jurisdiction on the 
ground that the Court of the First Additional Subordinate 
Judge having ceased to exist the present Court could not be the 
Court which passed the decree. It was held that in point of 
fact the Court of the Additional Subordinate Judge had not 
ceased to exist as the present Court being a Court of the same 
designation was identifiable with it. I entirely agree with the 
reasons given in the judgment. The Temporary Subordinate 
Court at Salem clearly had jurisdiction to execute decrees 


1. (1925) ILL.R. 4 Pat. 688. ` 
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passed by the same Court in previous years. The mere fact 
that it was a temporary Court and required a renewal at the 
end of every year—even that fact does not appear to be 
established—cannot possibly make any differences The learned 
Subordinate Judge was, therefore, quite correct in holding that 
the Execution Petition was barred by limitation. This Appeal 
must, therefore, be dismissed with costs. . 

‘Cornish J.—I agree. 

B.V.V. —— . - Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

` PRESENT :— Sır Horace Owen Compton BEASLEY, Kt., 

Chief Justice AND MR. JUSTICE CORNISH. 


Saliah Mohamed Haji Ibrahim .. Appellani* ( Defendant) 
f : U. = me 7 A 
N. Abdul Samath Sahib ` .. Respondent (Plaintiff). 


Torts—Negligence—Storing highly combustible fireworks—Duty of 
owner—Acts of negligence—Overloading of shelf and insecure storing of 
crackers—Fire breaking out and damaging goods belonging to others— 
Liability for damages. 

The plaintiff had sub-let a portion of the premises of which he was the 
tenant to the defendant. The defendant who dealt in ‘fireworks stocked 
them ina room. Ona particular day a fire started in the room and it spread 
to other parts of the premises and damaged the goods belonging to the 
plaintiff. In an action against the defendant for damages the latter pleaded 
in his written statement that on the day of the occurrence his servant was 
just arranging a few packets of fireworks upon a shelf when suddenly the 
supports of the shelf gave way and the packets having dropped down the 
tartary caught fire by the impact. One of the defendant’s witnesses, who was 
said to have been present at the time of the occurrence, deposed that the 
accident was due to some of the crackers themselves falling down and not 
because the shelf did. : ` 

Held, that on either version of the accident being correct the defendant 
was liable in damages, because the overloading of the shelf containing 
crackers and their insecure storing were both acts of negligence. A person 
who keeps dangerous articles such as fire-works does so at his peril and is 
under.a duty to others to see that they are stored in a place where they are 
not likely to be set off by impact or any other means; if he fails to store 
them properly he will be guilty of negligence. k 

Appeal against-the Judgment and decree of the City Civil 
Court, Madras i in O. S. No. 677 of 1922. 

V.V. Srinivasa Aiyangar and V. V. Ramadurai for 
appellant. 


P. Vedachala Aiya r for respondent. 





*C.C.C App. No. 9of 1934. .  2ist January, 1935. 
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The Court delivered the following 


Jupements. The Chief Justice.—This is an appeal from a 
judgment of the learned City Civil Judge. The suit-before him 
was one in which damages were claimed by the plaintiff from 
the defendant for negligence or rather the case proceeded on 
the footing that it was a suit. in tort and not on contract 
although a breach of a covenant was pleaded. The facts, quite 
shortly, are that the plaintiff had sub-let a portion of the 


premises of which he was the tenant to the defendant. The’ 


defendant was a person who dealt in fireworks. He sold fire- 
works to the public. One day a fire started in a room in the 
defendant’s part of the premises in which there werc some fire- 
works stored and as a result of the fire which spread to other 
parts of the premises some of the goods of the plaintiff which 
were there were damaged. Hence his suit against the defen- 
dant for damages which were caused by that fire. The plaintiff 
called no evidence. Indeed it would be very difficult for the 
plaintiff affirmatively to give any evidence of specific acts of 
negligence—all he was able to say was that the fire broke out 
in the defendant’s shop and, but for one paragraph in the 
written statement, he might possibly have found himself in a 
position of some difficulty because it might have been contended 
that the mere fact that a fire had taken place did not raise the 
presumption of negligence against the defendant and that the 


case was not sufficiently strong to invoke the principle of res’ 


ipsa loquitur. He was however relieved of the burden of 
himself proving negligence because in the written statement 
the defendant pleaded as follows :— 


“On that particular evening and in connection with the public demand for 
the ensuing ‘Ayudhapuja’ festival a servant of the defendant was just 
arranging a few packets out of the said cases for show as samples upon an 
adjoining shelf, when all of a sudden the supports whereon the said shelf 
was placed accidentally gave way consequent upon which the said packets 
dropped down upon the said cases; which at the moment were open, and the 
tartary caught fire by the impact”. al 


That is how the case was put by the defendant in his 
written statement. One of his witnesses, namely, his servant, 
a boy aged sixteen, who was present at the time says that the 
accident was due to some of the crackers themselves falling 
down and not because the shelf did. In either case, in my 
opinion, the plaintiff was entitled to succeed. Taking the case 
as put forward in the written statement, in my view, there was 
no defence whatever to this claim, because first of all, a shelf 
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` does not give way until it.is overloaded or is defective. If 


its giving way was due to its being overloaded, then there was 
clearly negligence in overloading it. On the other hand, if it 
gave way because it was defective, the defendant can only be 
absolved from liability on showing that the defect was a latent 
one. Otherwise he is liable because he has no right to keep 
that which is defective in his possession which defect causes 
injury to another person and he is responsible to that other 
person if an accident happens through its defective state. 
Putting it on the other ground, according to the evidence of 
the defendant’s servant, some of the crackers fell down and 
caused the explosion. - Clearly, crackers do not fall from a 
shelf unless they are insecurely placed upon it and to place them 
in that manner upon the shelf isa negligent act; and it does 
not matter whether it was the negligent act of the defendant’s: 
servant or his own directly, the defendant is equally liable. 
Quite apart from these reasons, fireworks are dangerous 
things to keep and one kind of firework kept in this case, 
namely, the tartary was a particularly dangerous thing because 
it was apparently liable to explode on impact only unlike other 
fireworks to which fire has first to be applied. A person who 
keeps dangerous articles such as these does so at his.peril and 
is under a duty to others to see that they are stored in a place 
where they are not likely to be set off by impact or any other 
means. If he fails to so store them, he has been guilty of 
negligence if an accident happens in consequence. For these 
reasons, I am satisfied that the plaintiff was entitled to succeed 
on the defendant’s case on the admitted facts without himself 
giving any particulars of negligence or indeed proving any 
negligence Mr. V. V. Srinivasa Aiyangar concedes that, if his 
client is liable by reason of his negligence, he is not in a 
position to seriously attack the damages awarded by the 
learned trial Judge. This appeal must, therefore, be dismissed 
with costs. 

Cornish, J.—I agree. 

B. V. V. : Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—MR:; JUSTICE VENKATASUBBA Rao. 
The Municipal Council, Karaikudi 


through its Chairman ` .. Petitioner* (first Defend- 
; J ant) 
v. oy 
S. Thirumalai Aiyangar .. Respondent (Plaintiff). 


Madras District Municipalities Act (V of 1920), S. 98—Expression “ let 
out for hire” whether includes “ plying for hire”—Distinction between two 
terms—Essentials of “ plying for hire”—Carriage if need be taken along 
particular route. 

There is a well recognised distinction between “ letting out for hire ” and 
“plyining for hire”. Where the -persons who are picked up have previously 
reserved aecommodation and the driver or the person in control of the vehicle 
does not solicit or wait to obtain passengers there is a “ letting out for hire ”, 
whereas if there be no antecedent contract or previous arrangement and 
passengers are received by some process of soliciting then there is what is 
known as a “ plying for hire”. 

Held, that, the expression “let out for hire” in S. 98 of the Madras 
District Municipalities Act (V of 1920) does not include “plying for hire”. 

The Chingleput Municipal Council v. Ayyakannu Thambiran, (1927) 
53 M.L.J. 374 and Unreported Judgment of the Madras High Court in 
Criminal Revision Case No. 189 of 1930, dissented from. 

Clarke v. Stanford, (1871) L. R. 6 Q. B. 357; Allen v. Turnbridge, (1871) 
L. R. 6 C. P. 481; Sales v. Lake, (1922) L. R. 1 K.B. 553; Leonard v. Western 
Services, Limited, (1927) L.R. 1 K. B. 702; Armstrong v. Ogle, (1926) L.R. 2 
K. B. 438 and Greyhound Motors, Ltd. v. Lamberts (1928) L.R. 1 K. B. 322, 
referred to. 

It is not correct to say that to constitute a ‘ ‘ plying for hire ” the carriage 
must necessarily run along a fixed route, or that the true test of the letting is 
that the hirer has the power to control the direction of the destination of the 
vehicle. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Devakottai in S. C. S. No. 319 of 1929. 

A. Swaminatha Aiyar for Petitioner. 

K. Rajah Aiyar and N. G. Krishna Aiyangar for respond- 
ent. i 
The Court delivered the following 
Jupement.—In S. 98 of the District Municipalities Act 
(V of 1920) as it stood before the recent amendment, the 
expression ‘let out for hire’ was used. The question to'be 
decided is whether the words were intended to include what 
is known as ‘ plying for hire’.. The Madras Local Boards Act 
(XIV of 1920) is in pari materia with the Act in question and 
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The it. is. noticeable that the words‘ ply for hire” occur in S. 166 
Cn of that Act—which shows that the legislature. was not obvious 
Karaikudi of the distinction between the two sets of words. Both the 
Thirumalai Acts were passed in the same year and it is further to be 
Aiyangar. observed that when several sections of each of these two Acts 

were recently amended, both sets of words, namely, ‘let out 

for hire’ and ‘ply for hire’ were omitted and the legislature 

may be presumed to have intentionally omitted them. The 
expression ‘ply for hire’ is met with in English statute and 

has been much discussed in English cases and I find it difficult 

to hold that the legislature in enacting S. 98 ignored the 

settled English view on the point. In Clarke v. Stanfordi 

the facts were that, by an arrangement between a railway 
company and a livery stable keeper, certain vehicles were 
allowed to stand on the premises of the company to await the 

arrival of passengers by the trains. The servants of the stable 

keeper, who drove the flies, were instructed not to invite the 
passengers by speech but to wait until called by a servant of 

the company or hired by the passenger himself. When so 

called, the person requiring the fly entered, and was driven 
according to his own directions and paid the fare. These 

facts, it was held, satisfied the words ‘ plying for hire’ in the 
Metropolitan Public Carriage Act, 1869. What is-involved in 

~the ‘plying for hire’ is well brought out in the judgments 
delivered in that case. Cockburn, C. J., points out that, 

where a person has. a carriage ready for the conveyance of 
passengers, in a place frequented by the public, he is plying 

for hire although (this is not material to the present case) the 

place is private property. The other two learned Judges 
observe that there was present in the case the essential element, 
namely, the waiting of the carriage to be hired by any person 
arriving by the train without there being-a restriction as to the 
persons so hiring it. In Allen v. Turnbridge? the brougham 

was made to present the appearance of a private carriage and 

stood, as in the case already mentioned, alongside the arrival 
“platform having been allowed by the railway company to do 

© so. Whereas in Clarke v. Stanfordi there was no invitation 
by speech, in this case, there was the actual solicitation. The 
judgment shows that what distinguishes ‘plying for hire’ 
from ordinary hiring is, that in the former case the carriage 
was placed for this purpose of picking up passengers. The 

1. (1871) L. R. 6 Q. B. 357. 2, (1871) L. R. 6 C. P. 481. 


N 
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point of distinction is well prougita out tby Montagne Smith, J., 
-who observes: ae 
“If the proprietor ofa carriage sends” it to a place for the purpose of 


picking up passengers, thatis plying for hire within the Act. That i is very 
different from a customer going to a job master to hire a carriage.” 


The tests laid-down in these earliest cases on the point 
have been repeatedly applied in the later English decisions. In 
Sales v. Lake1 the charabanc was available only to such 
passengers as had previously purchased the tickets and the 
driver was forbidden to pick up any other persons on route. 
It was held that the charabanc was not plied for hire: Lord 
Trevethin, C. J. observes that two conditions must be satisfied 
before a carriage can accurately be said to ply for hire: (1) 
there must be a soliciting or waiting to secure passengers; and 
(2) the person soliciting or waiting must be in possession of 
the carriage for which he is-so soliciting or waiting to obtain 
passengers. This description excludes cases where by a previous 
or antecedent contract the carriage is hired, for it is of the 
essence of the plying for hire, that the person concerned must 
be able, at the time of making the contract, to appropriate the 
carriage to the soliciting or waiting. In the case just mentioned, 
no member of the public could have obtained a seat who had 
not previously taken a ticket; that is to say, as the learned 
Chief Justice observes: 


“The process of soliciting was then over and the driver was merely 
receiving passengers who had already booked their seats. . . . . . . If 
there had been any empty seats for which the driver was prepared to take 
any casual passengers, I think he would have been plying for hire, but the 
Magistrate’s finding negatives this suggestion.” 


In Leonard v. Western Services, Limited? no person was 
taken aboard any of the respondent’s omnibuses, except those 
with whom they had previously made contracts and there was 
no occasion for soliciting passengers; on those facts, it was 
held that there was no plying for hire, the hiring having 
already been effected and the principle laid down in Sales v. 
Lake! was applied. In the two last-mentioned cases, as I have 
shown, it was held on the facts that there was no “€ plying for 
hire’ and those cases may be usefully contrasted with the 
decision I shall presently notice. In Armstrong v. Ogles as 
the omnibus was used for the collection and reception of 
passengers out of the large unknown and indeterminate class 

(SIE a ARES la SR DURE SEG ae EERO RE Teg 


1. (1922) L. R. 1 K. B. 553. 2. (1927) L. R. 1 K. B. 702. 
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of persons who possessed return tickets, it was held that there 
was ‘plying for hire’ and Sales v. Lake1 was distinguished. 
Similarly, in Greyhound Motors, Lid. v. Lambert? as it was 
contemplated that the coach might start on its journey with 
vacant seats, all or some of which might be filled by persons 
who had not taken tickets before its departure on its journey, 
it was held that the coach was ‘ plying for hire’. 

The several cases above referred to show that there is a 
well recognised distinction between ‘letting out for hire’ and 
‘plying for hire’. Where the persons who are picked up have 
previously reserved accommodation and the driver or the person 
in control of the vehicle does not solicit or wait to obtain 
passengers, there is a ‘letting out for hire’, whereas, on the 
other hand, there being no antecedent contract or previous 
arrangement, passengers are received by some process of 
soliciting, then there is, what is known as a ‘ plying for hire’. 
Having stated where the real distinction exists, I may, in 


"view of certain arguments raised, as well point out, that it is not 


correct to say that to constitute a ‘plying for hire’ the carriage 
must run along a fixed route or that the true test of the letting 
is that the hirer has the power to control the direction or 
destination of the vehicle. In Clarke v. Stanford8, referred to 
already, the person requiring the fly entered and was driven 
according to his own directions and yet it was held that the 
carriage was plying for hire. The passenger there could 
control the destination of the vehicle, and secondly, it did not 
run along a fixed route—but those elements had no bearing on 
the question whether or not there was a ‘ plying for hire’. , 

Two cases have been relied on by the respondent The 
Chingleput Municipal Council v. Ayyakannu Thambiran4, 
decided by Coutts Trotter, C. J., and Criminal Revision Case 
No. 189 of 1930 (unreported) decided by Jackson, J., where a 
different view has been taken. The discussion in these cases 
is very brief and there is no reference to the English authorities 
or to the wording of the Local Boards Act, which, as I have 
said, is in part Materia with the Act in question; I am 
constrained with the greatest respect to dissent from them. 

In the result, the lower Court’s decision is set aside and 
the suit is dismissed but, in the circumstances, each party 





“e 


(1922) L. R. 1 K. B. 553.. ` 2 (1928) L. R. 1 K. B, 322. 
A (1871) L. R. 6 Q. B. 357. 4, (1927) 53 M. L. J. 374. 
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will bear his costs both here and in thè Court below. The 
. memorandum of objections is dismissed but without costs. 

B. V. V. Petition allowed. Memorandum of 

- Objections dismissed. 

PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Allahabad. | 

PRESENT:——-LoRD BLANESBURGH, Lorp THANKERTON, 


Lorp ALNEss, Str LANCELOT SANDERSON AND SIR SHADI 
Lat. 


Kunwar Basant Singh and others .. Appellants 
v. 
Kunwar Brij Raj Saran Singh 
and others .. Respondents. 


Customary Law—Hindu Jats of Delhi District—Non-agriculiural village 
communities—Law applicable—Ancient nature of custom—Proof—Riwaj-i- 
am—Evidentiary value—Adoption by widow—Orphan and person of different 
gotra eligible for adoption—Will—Genuineness—Circumstances to be con- 
sidered—Evidence Act (I of 1872), Ss. 65 and 90—Production of copy—Pre- 
sumption asto due execution. 


Customary Law presumably applies to every resident Jat of the Delhi 
District and it is not correct to say that its application is limited to agricul- 
tural village communities among the Jats. 

Ramkishore v. Jainarayan, (1921) L.R. 48 I.A. 405: I. L. R. 49 Cal. 120: 
42 M. L. J. 80 (P.C.), referred to. 


Where customary Law is shown to have existed in a particular locality 
in the years 1880 and 1910 it must be taken to have the ordinary attribute of 
a custom that it was ancient, and unless the contrary is proved it might be 
assumed to have existed ona prior date when the ancestors of the parties 
migrated to a neighbouring District. 


The Riwaj-i-am isa public record prepared by a public officer in dis- 
charge of his duties and under Government rules; and it is clearly admissible 
in evidence to prove the facts entered therein subject to rebuttal. Also the 
Manual of Customary Law published officially in accordance with the Riwaj- 
i-am stands on much the same footing as the Riwaj-i-am itself as evidence of 
custom. 

; Vaishno Ditti v. Rameshri, (1928) L.R. 55 I.A. 407: LL.R. 10 Lah. 86: 55 
M.L.J. 746 (P. C.), followed. 


Under the Customary Law applicable to Hindu Jats of the Delhi District 
an orphan can be taken in adoption; so also a person who is of a different 
gotra from that of the adoptive father can be adopted, the statement in the 
Riwaj-i-am that they should be of the same gotra being only a recommenda- 
tion. 

Where a will executed by a person was publicly produced twenty-three 
years before the death of his widow and it appeared that it was attested by 
witnesses of evident respectability and by virtue of the power contained 
A a a 
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therein the widow took a boy in adoption about seventeen years before her 
death and the adoption took place with great publicity and formality and 
was not objected to by the members of the family, 

Held, that there arose from the circumstances a very strong presumption 
in favour of the genuineness of the will. - 

Held further, that the mere fact that the will did not contain any express 
provision for the widow in the event of the testator dying leaving a son 
natural or adopted during his life was not a circumstance adverse to the 
genuineness of the will; nor was it unusual for a will to be unregistered. 

Rajendro Nath Holder v. Jogendra Nath Banerjee, (1871) 14 M.1.A. 67, 
applied. . 
Section 90 of the Evidence Act clearly requires the production to. the 
Court of the particular document, in regard to which the Court may make 
statutory presumption. If the document produced is a copy, admitted under 
S. 65 as secondary evidence and it is produced from proper custody and is 
over thirty years old, then the signatures authenticating the copy may be 
presumed to be genuine. But production of a copy will not be sufficient to 
justify the presumption of due execution of the original under S. 90 of the 
Act. 

Shripuja v. Kanhayalal, (1915) 15 N.L.R. 192, approved. 

Khetter Chunder Mookerjee v. Khetter Paul Sreeterutno, (1880) I. L. R. 
5 Cal. 886,-Jshri Prasad v. Lalli Jas Kunwar, (1900) I.L.R. 22 All. 294, and 
Dwarka Singh v. Ramanand U padhia, (1915) I.L.R. 41 All. 592, disapproved. 


Consolidated Appeals from decrees of the High Court at 
Calcutta, dated the 16th January, 1929, which substantially 
reversed a decree of the Additional Subordinate Judge of 
Meerut., l 

De Gruther, K.C., J. M. Parikh & B. B. Lal for appellants. 

Dunne, K. C., Wallach & Sir T. J. Strangman for res- 
pondents. 

17th May, 1935, Their Lordships’ judgment was deli- 
vered by 

Loro THANKERTON.—These are consolidated appeals 
from four decrees of the High Court of Judicature at Allahabad, 
dated the 16th January, 1929, which substantially reversed a 
decree of the Additional Subordinate Judge of Meerut, dated 
the 2nd March, 1925. 

The property in suit is the Sahanpur estate, situated in the 
district of Meerut, and the last male holder was Kunwar 
Khushal Singh, a Hindu Jat, who died on the 6th August, 
1879, leaving surviving him a widow, Rani Raghubir Kunwar, 
who died on the 24th November, 1920. The present suit was. 
instituted on the Ist May, 1923. 

The right of succession to the estate lies between the 
plaintiff-appellants Nos. 1 to 5, who are now admitted to be 
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the nearest reversioners, and the original respondent in the 
leading appeal, Kunwar Brijraj Saran Singh, defendant No. 1 
in the suit, who is now deceased, and whose representative is 
now respondent. Defendant No. 1 was in possession, and 
claimed as adopted son under an adoption made by the said 
Rani on the 13th April, 1903. The fact of the adoption is not 
disputed, but its validity is challenged by the appellants, and 
this forms the main issue in the appeal. The remaining 
plaintiffs and defendants claim under rights derived from 
plaintiffs Nos. 1 to 5 and defendant No. 1 or Rani Raghubir 
Kunwar respectively, but no separate question arises as to their 
rights, unless the appeal succeeds. 


The validity of the adoption of defendant No. 1 is 
challenged in respect of (1) the widow’s authority to adopt, 
and (2) the fact that defendant No. 1 was an orphan at the 
time of his adoption. 


Khushal Singh was the adopted son of Raja Nahar Singh 
of Ballabgarh in the Delhi District, at that time in the North- 
Western Provinces. Nahar Singh joined the mutineers during 
the mutiny and was hanged; his estate was confiscated in 1858 
by the Government, who granted allowances to his dependants 
on condition that they left their home. Khushal Singh 
migrated to Kuchesar, a large estate in the Bulandshahr and 
Meerut districts, and married Bhup Kunwar, the daughter of 
Gulab Singh, the last male owner of that estate. On the death 
of Bhup Kunwar about 1859, there was litigation amongst 
various claimants to the estate, including Khushal Singh, which 
ended in a compromise, which was recorded in a decree dated 
the 29th May, 1868, and under which a 5 anna share was 
carved out of the estate and allotted to Khushal Singh and was 
thereafter known as the Sahanpur estate, the succession to 
which is now in dispute. After the compromise Khushal Singh 
. married Rani Raghubir Kunwar, who was the daughter of 
Umrao Singh, to whom a 6 anna share had been allotted under 
the compromise, which retained the name of the Kuchesar 
éstate. The remaining 5 anna share went to one Partab Singh 
and is known as the Muhiuddinpur estate. 


It is alleged that on the 26th July, 1879—eleven days 
before his death—Khushal Singh executed a will, under which, 
by paragraph three, he gave authority to his widow to adopt a 
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boy, in the event of his having no son or adopted son living at 
his death, 


“in accordance with the custom prevailing among the Jats, in the first 
place from the family of the present rais of Kuchesar, in the second place a 
descendant of Rao Maharaj Singh, resident of Muhiuddinpur, and in the 
event of this being impossible, in the third place, any boy belonging to the 
brotherhood. She-should bring up the boy, educate him and perform his 
marriage. From the time of adoption that son shall be like the begotten son 
of my wife and me. But when a boy of one family has been adopted a boy 
of another family shall not have any right to urge his claim for being 
adopted”. 


That authority is in terms narrated in the deed of adoption 
of defendant No. 1 of 13th April, 1903. The original will has 
not been produced, but a copy has been produced, which was 
made in 1897, under circumstances which will be referred to 
later. 


Khushal Singh and his family were Hindu Jats, and the 
appellants maintain that they were governed by the Mitakshara 
law, under which the adoption of an orphan is admittedly 
invalid. But the respondents maintain that, at the time of his 
migration in 1858, Khushal Singh was governed by the 
customary law of-the Delhi district, that he carried it with him 
to the Meerut district, and retained it till his death. It is not 
disputed that, if the customary law applied to Khushal Singh 
when he left the Delhi district in 1858, he retained it till his 
death. The appellants, however, maintain that the customary 
law did not-apply to Khushal Singh in 1858, on two grounds, 
namely, that its application was limited to agricultural village 
communities among the Jats, and that, in any event, it did not 
apply to Nahar Singh, who was a ruling chief with sovereign 
powers, or his family. 

On the assumption that the customary law did apply to 
Khushal Singh and his family, the respondents maintain that, 
under that law, (a) the adoption of an orphan is allowed, and 
(b) failing proof of the authority to adopt in the will, the 
widow was entitled to adopt without authority or consent as 
regards self-acquired property, which the estate in suit is 
admitted to have been. The appellants maintain that the 
adoption of defendant No.1 was not valid under the customary 
law, in respect that admittedly he was not of the same gotra 
as Khushal Singh.. 

As regards the alleged will, the appellants challenge its 
genuineness, and, incidentally, an important question has arisen 
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as to whether the respondents are entitled to use the copy will 


as secondary evidence, and, if so entitled, as to its evidential 
value. The respondents claim to use the copy as secondary 
evidence on the ground that the original is proved to have been 
lost in terms of S. 65 (c) of the Evidence Act (I of 1872). 
The appellants further maintained that, if the will were held 
proved, defendant No. 1, being the son of a sister of Rani 
Raghubir Kunwar, was not a member of the Kuchesar family 
(Khandan), and that therefore his adoption was not warranted 
by the authority given in the will.” 


It will be convenient to deal first with the questions as to 
the proof of the alleged will, and as to the loss of the original 
will. 


‘The evidence, both oral and documentary, on these matters 
has been fully discussed in the judgments in the Courts bélow, 
and it is unnecessary to refer to it in great detail. The 
learned Subordinate Judge held that neither the genuineness 
nor the loss of the original will had been proved ; the High Court 
held that both facts had been sufficiently established. 


The most outstanding part of the evidence relating to the 
history of the will isthe evidence with regard to the procee- 
dings in the Court of the Settlement Officer of Meerut in 1897, 
twenty-six years before the date of the present suit. In an 
application by two priests of a temple for correction of the 
khewat regarding a 5 biswas share of mouza Pooth, which was 
founded on the will of Khushal Singh as confirming the gift of 
that property to the charity, the petitioners asked that Rani 
Raghubir Kunwar should be summoned to produce the will; the 
Rani was visited by a Qanungo on behalf of the Settlement 
Officer, who took a statement from her and made a copy of the 
will. Later the will itself was produced in the Court of the 
- Settlement Officer. It was not disputed that the copy, which 
is that which the respondents seek to use as secondary evidence, 
is to be taken as a correct copy of the original document, which 
purported to be the will of Khushal Singh, and the appellants 
are therefore driven to maintain that this original document 
was a forgery concocted by Rani Raghubir Kunwar about 1894 
or 1895, it may be with the help of her father, Umrao Singh. 
They further maintain that the application of the priests was 
prompted by the Rani or her father in order to give the seal 
of publicity to this false will. l 
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Umrao Singh died on the 3rd June, 1898, and in 1901 the 
Rani filed a suit against her brothers for a very large claim in 
respect of Umrao Singh’s malversation of her estate, the main 
defence to which was an allegation that she had adopted 
Inderjit Singh, the son of her brother Girraj Singh on the 16th 
June, 1898, immediately after her father’s death. This suit was 
compromised by the Rani’s acceptance of a portion of her claim 
on condition that the question of Inderjit’s adoption should not 
be reopened, and a consent decree was made on the 21st July, 
1902. On the adoption of defendant No. 1 by the Rani on the 
13th April, 1903, Inderjit Singh reopened his claim as an 
adopted son by a suit for recovery of the estate, and the Rani, 
regarding this suit as a breach of the compromise of 1902,, 
brought a fresh suit for recovery of the profits due to her. 
Inderjit’s suit was dismissed in both courts, the final decree 
being in 1909, and the Rani’s suit was settled in 1912 by a second 
compromise. There can be little doubt that throughout these. 
family disputes and litigations the will was treated as a 
valid will; its authority was recognised as authorising the 
adoption of defendant No. 1 and as the authority for the 
alleged adoption of Inderjit Singh. The original will was 
not produced in the litigations, but the recognition of the will 
rendered this unnecessary. A copy of it was used in connec- 
tion with the adoption of defendant No. 1. 


With regard to the loss of the original will, it must be 
observed that the dispute is more as to the genuineness of the 
will than as to its contents, as also that there can be no doubt 
that a document existed which purported to be a will and 
from which the copy was taken and the enquiry is as to the 
loss of this document. In the opinion of their Lordships there 
is sufficient evidence to establish its loss. The learned Subor- 
dinate Judge would appear to have allowed his grave suspicions 
as to the genuineness of the willto have affected his mind on 
this question of admission of evidence, and thus to credit 
defendant No. 1 with a desire to suppress the false document. 
But their Lordships are of opinion that it is sufficiently estab- 
lished by the evidence that the original document was not in 
the repositories of the Rani at her death, and had not been 
found since by defendant No. 1; his information from the 
Rani, supported by the evidence of Jeoni, a former maid of the 
Rani, is that it was given by the Rani to Girraj Singh prior to 
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1903, and that he had not returned it. Girraj Singh was 
summoned on behalf of the respondents to give evidence and to 
produce the original will of 1879; on the 2nd September, 1924, 
he presented an application to the Subordinate Judge submit- 
ting that, if his evidence should be thought necessary, he 
should be informed of the date of his examination, but stating, 
“neither the original will requisitioned from me was ever with 
me nor is it now”. Loss can never be proved absolutely, and, 
although Girraj Singh was not called as a witness, their Lord- 
ships regard this evidence of loss of a document which has 
not been seen for so many years as sufficient to satisfy the 
provisions of S. 65 of the Evidence Act. Accordingly, they 
hold that the copy is admissible as secondary evidence of the 
original, and it may, therefore, as already stated, be taken as a 
correct copy of the original document. 


In the first place, the appellants maintain that inferences 
adverse to its genuineness may be derived from the terms of 
the will itself. They did not seek to support the view of the 
Subordinate Judge that it was improbable that Khushal Singh 
would have made a will, on the date ascribed to it. According 
to the appellants the terms of the will should lead one to con- 
clude that it was made when it was known that Khushal Singh 
had died without having adopted anyone and at a time when 
Umrao Singh was pressing the Rani to adopt one of his sons, 
and the Rani was not averse to doing so, if she was left in 
supreme control of the property during her life, despite the 
adoption. This contention is founded on the absence of any 
express provision for the widow, in the event of the testator, 
who was then 37 years old, dying leaving a son, natural or 
adopted by him during his life. Their Lordships are unable 
to see anything unusual in the terms of the will, nor is it 
unusual for a will not to be registered. 


The appellants next contend that the actings of the Rani 
from the date of Khushal Singh’s death in 1879 until the 
production of the will in 1897 were inconsistent with the exis- 
tence of a genuine will. With the exception of the goshwara 
statements the papers relative to the Rani’s application for 
mutation of names on her husband’s death are not available; in 
the goshwara it is entered as an application for mutation “by 
wirtue of succession”; but the witness from the Collectorate, 
who produced the goshwara, ‘stated that, on examination, he 
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found that mutations to have taken place in any way are ordi- 
narily recorded as by succession. Accordingly no relevant 
inference can be made on that point. As regards the agree- 
ment by Musammat Lachmi, the mistress of Khushal Singh, 
and the deed of gift by the Rani, both dated the 10th Novem- 
ber, 1879, no mention is made of the will and its provision for 
Lachmi, but the Rani is described as “the legal and absolute 
owner of and heir to his estate” which is not so suggestive of 
intestacy. While the gift would appear to be less in amount 
than that: provided for Lachmi by the will, it may well be that 
it was more liberal than was necessary as on intestacy. A. 
transmission of part of the property by -Lachmi in 1902 shows: 
that she was by then aware of the provision for her in the will, 
and there is no evidence that she ever challenged the gift of 
1879 as inadequate. The power of attorney by the Rani im 
favour of Umrao Singh dated the 10th May, 1880, and the 
Rant’s plaint in a mortgage suit dated the 20th December, 
1886, describe her as owner “by right of inheritance” and do. 
not mention the will. While these four documents will fit in. 
with the appellants’ case, their Lordships regard them as just 
the type of evidence as to which adequate explanation might. 
have been afforded, if the present. challenge by the appellants. 
had not been so long delayed. 


Before considering the positive evidence as to the genuine- 
ness of the will, it is necessary to deal with the argument that,. 
the copy of the will having been admitted as secondary evi-- 
dence under S.65 of the Evidence Act, the Courtis entitled to. 
presume the genuineness of the original—which purports to be- 
over thirty years old—by virtue of S. 90 of the Act, which 
provides as follows :— 

“90. Where any document, purporting or proved to be thirty years old,. 
is produced from any custody which the Court in the particular case con~ 
siders proper, the Court may presume that the signature and every other 
part of such document, which purports to be in the handwriting of any parti- 
cular person, is in that person’s handwriting, and, in the case of a document 
executed or attested, that it was duly executed and attested by the persons. 
by whom it purports to be executed and attested.” 

This argument is based on certain decisions to which it 
will be necessary to refer. The High Court stated that if 
they were to be guided by the wording of the section alone 
they might have some difficulty in holding that such a presump~ 
tion might be made, but that there was a preponderance of 
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authority in favour of the proposition. The earliest of P.C. 
these cases was Khetter Chunder Mookerjee v. Khetter Paul Basant 
Sreeterutnol in which the will, more than thirty years old, had Singh 


been lost, and a copy was tendered. After holding that loss- _ Brij Raj 


had been proved so as to admit the copy as secondary evidence, Saran Singh. 
Wilson, J., said, in reference to S. 90: ; Lord 
l Thankerton. 


“Under the section the execution of a document produced from proper 
custody and more than thirty years old, need not be proved, if the document 
‘is produced’. Ido not think the use of these words limits the operation of 
the section to cases in which the document is actually produced in Court. I 
think that as the document has been shown to have been last in proper cus- 
tody, and to have been lost, and is more than thitty years old, secondary 
evidence may be admitted without proof of the execution of the original.” 

This case was followed, but with doubt, in Iskri Prasad 
Singh v. Lalli Jas Kunwar2; it was also followed in Dwarka 
Singh v. Ramanand Upadhia’, though Walsh, J., preferred to 
base his decision on exercise of the powers given to the Court 
by S. 114 by way of analogy to S. 90. 

In face of the clear language of, S. 90, their Lordships 
are unable to accept these decisions as sound. The section 
clearly requires the production to the Court of the particular 
document, in regard to which the Court may make the statu- 
tory presumption. If the document produced is a copy, 
admitted under section 65 as secondary evidence, and it is 
produced from proper custody and is over thirty years old, 
then the signatures authenticating the copy may be presumed 
to be.genuine, as was done in Seethayya v. Subramanya Soma- 
yajulu4; in that case the dispute was as to the terms of a grant, 
which had admittedly been made. Their Lordships approve 
of the decision in Shripuja v. Kanhayalals in which the Judi- 
cial Commissioner held that production of a copy was not 
sufficient to justify the presumption of due execution of the 
original under S. 90, and they are unable to agree with 
the subsequent overruling of that decision in Shri Gopinath 
Maharaj Sanathan v. Motie, 


_ Turning then to the positive evidence, including the copy 
will, their Lordships prefer the view taken of the oral evidence 
by the High Court to that taken by the Subordinate Judge, and 





1. (1880) I.L.R.5 Cal. 886. 2. (1900) LL.R. 22 All. 294. 
3. (1919) I.L.R. 41 All. 592. 
4, (1929) L.R:56 LA. 146: LL.R.52 Mad. 453 :-56 M:L.J. 730 (P.C.). 
<5. (1915) 15 N.L.R. 192. 6. (1933) 30 N.L.R. 155. 
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their Lordships are of opinion that the principles laid down by 
this Board in Rajendro Nath Holdar v. Jogendro Nath Baner-. 
jeel were rightly applied by the High Court in the present 
case. While the principles so laid down are in general terms, 
the facts in that case may be noted. The testator died in 
September, 1837, the will was produced in August, 1838, the 
adoption was made in 1848, and the widow died in 1864, upon 
which the suit was filed, challenging the genuineness of the 
will, upon which the authority to adopt rested. The will had 
been accepted for 27 years, and the adoption ,had been made 
16 years before the challenge. The testator left a mother, a 
widow and four sisters, and under the will the mother took the 
whole estate for her life; the mother died in 1855. Some 
provision appears to have been made for the widow, but she 
disputed the will in 1844, and then compromised the litigation 
on the basis of acceptance of the will. Prior to the birth of 
the plaintiff in the suit before the Board a more distant relative 
had been the presumptive heir of the testator. In that case, 
asin the present one, a successful challenge by the heir during 
the lifetime of the widow would not have obtained for 
him possession of the estate but, in addition, in that case the 
person, whose failure to challenge was founded on, had only a 
presumptive right, as contrasted with the certainty of the 
present appellants’ right. It is true thatin that case when the 
will was produced in 1838 by the mother, who claimed, as 
executrix, to be substituted as decree-holder in a suit in which 
her son had recovered a decree in his lifetime, the writer of the 
instrument was examined and one, if not two, of the attesting 
witnesses were also examined, and the judge appears to have 
been satisfied at all events for the purposes of the application, 
which was supported by the widow, the document was to be 
treated as a true document. In the present case, though there is 
no record of any examination of similar witnesses, the will was 
filed before the Revenue Officer in 1897, and it is to be 
assumed that the Revenue Officer was satisfied that it was to 
be treated as a true document for the purposes of the applica- 
tion. In the present case the will was publicly produced 
23 years before the death of the widow, and the adoption had 
been made 17 years before. The fact that the will in the 
present case was not so produced until 18 years after the death 





"1. (1871) 14 M.I.A. 67. ; 
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of the testator would not tend to decrease the incentive to 
challenge it. The following passage may be quoted from the 
judgment of the Board, which was delivered by Sir James 
Colvile:— 


“We, therefore, find that fora period of twenty-seven years this will 
was, with the exceptions I have mentioned, acted upon and recognised by the 
whole of the family of Kalli Prosad Holder, and that the legal status of the 
appellant was acquired under it with the knowledge of all the members of 
the family. If the document had been a fabrication, and if there were per- 
sons who might have intervened and have contested the will, the presumptive 
heir, who was in existence before his title was defeated by the birth of the 
present contesting respondent, might have come forward in one way or 
another and contested the will. Therefore, there arises from all these 
circumstances a very strong presumption, which their Lordships do not feel 
themselves at liberty to disregard, in favour of the will. No doubt these 
circumstances, as the law stands, are not conclusive against the first respon- 
dent. He has the right to call upon the appellant, the defendant in the suit, 
to prove his title; but their Lordships cannot but feel that while he has that 
extreme right, every allowance that can be fairly made for the loss of evi- 
dence during this long period, by death or otherwise—every allowance which 
can account for any imperfection in the evidence—ought to be made; and, on 
the other hand, that in testing the credibility of the evidence which is actually 
given, great weight should be given to all those inferences and presumptions 
which arise from the conduct of the family with respect to the will and to 
the acts done by them under the will. The case seems to their Lordships to 
be analogous to one in which the legitimacy of a person in possession is 
questioned, a very considerable time after his possession has been acquired, 
by a party who has a strict legal right to question his legitimacy. In sucha 
case the defendant, in order to defend his status, should be allowed to invoke 
against the claimant every presumption which reasonably arises from the 
long recognition of his legitimacy by members of the family or other 
persons, The case of an Hindoo claiming by adoption is perhaps as strong 
as any case of the kind that can be put; because when under a document 
which is supposed and admitted by the whole family to be genuine, he is 
adopted, he loses the rights—he may lose them altogether—which he would 
have in his own family; and it would be most unjust after long lapse of time 
to deprive him of the status which he has acquired in the family into which 
he has been introduced, except upon the strongest proof of the allleged 
defect in his title.” 


In the present case the adoption took place with great 
publicity and formality, and both the Courts below have found 
. that the appellants knew all about it at the time. Attached to 
the will are the names of two pleaders and ten witnesses of 
evident respectability, of whom the two pleaders and four 
witnesses are known to have been dead in 1897, and of the 
remaining six, five are known to have been alive at the time 
of the adoption in 1903; of these one died in 1904, and the 
remaining four died in the years 1908 to 1910. Their Lord- 
ships agree with the High Court that the evidence of Bhagwan 
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Singh is of great value; he states that he went to the feast 
after Khushal Singh’s death with his brother Sheo Baran 
Singh, and in the presence of his brother and the Rani took the 
will in his hand, and identified his brother’s signature on it. 
The respondents are also entitled to rely on the evidence of 
Ganga Saran that he went with his uncle, Ganga Pratap, to 
Khushal Singh at Meerut, when the latter showed the will to 
his uncle and asked him to sign it, which he saw his uncle do. 
There is also the evidence of the witnesses Tilok Chand and 
Musammat Jeoni as to having seen the will about 1892 and 
just after Khushal Singh’s death respectively, upon which the 
respondents are entitled to rely. 

In their Lordships’ opinion the respondents are entitled to 
the benefit of the principles above referred to, and that, in that 
view, the genuineness of the will is sufficiently established. 
Accordingly, the Rani had authority to adopt, provided that 
the adoption is valid in other respects. 

Their Lordships agree with the view of the High Court 
that the adoption of defendant No. 1 was warranted by the 
terms of the authority given in the will. 


The next question is whether Khushal Singh, when he left 
Ballabgarh in 1858, was governed by the customary law of the 
Delhi District. The respondents rely mainly on the “riwaj-i- 
am” prepared for the Delhi District in 1880, certified extracts 
from which have been produced, and the Manual of the Custo- 
mary Law of the Delhi District published officially in 1911 
from the riwaj-i-am completed shortly before. It is clear that 
the Jats are included and also that the enquiries included 
Ballabgarh as part of the Delhi District. The value of the 
riwaj-i-am as evidence of customary law is well established 
before this Board; the most recent decision is Vaishno Ditti v. 
Rameshril in which the judgment of the Board was delivered 
by Sir John Wallis, who states at p. 421 :— 


“It has been held by this Board that the riwaj-i-am is a public record 
prepared by a public officer in discharge of his duties and under Government 
rules; that it is clearly admissible in evidence to prove the facts entered 
thereon subject to rebuttal; and that the statements therein may be accepted 
even if unsupported by instances; Beg v. Allah Ditta? and Ahmad Khan v. 
Channi Bibi}. Further, manuals of customary law in accordance with 
riwaj-i-am have been issued by authority for each district, and in their 





1. (1928) L.R. 55 I.A. 407: L.L.R. 10 Lah. 86: 55 M.L.J. 746. 
2. (1916) L.R. 44 LA. 89 at 97: LL.R. 44: Cal. 749: 32 M.L.J. 615. 
3. (1925) L.R. 52 L.A. 379 at 383: LL.R. 6 Lah. 502: 50 M.L.J. 637. 
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Lordships’ opinion stand on much the same footing as the riwaj-i-am itself 
as evidence of custom.” 


It has also been found by this Board’ that, though such 
customary law is to be found principally amongst the agricul- 
tural classes, it is also to be found amongst classes which are 
not agricultural; Ramkishore v. Jainarayani. Their Lord- 
ships agree with the High Court that such customary law, if 
found to exist in 1880 and 1910, must be taken to have the 
ordinary attribute of a custom that it is ancient, and that, 
unless the contrary is proved, it must be assumed to have 
existed prior to 1858, when Khushal Singh left the Delhi 
District. Accordingly, it is for the appellants to rebut the 
prima facie evidence of the riwaj-i-am that the customary law 
of the Delhi District applied to Khushal Singh, as a Jat 
resident therein, at the relevant date. 


The appellants maintain, in rebuttal, that the customary 
law did not apply to Khushal Singh, as a member of the family 
of a ruling chief, who had sovereign powers. It is enough to 
say that the appellants have failed to satisfy their Lordships 
that the Raja of Ballabgarh occupied such a position, or that 
he was not a “chief who held the position rather of jagirdar 
than of Native Prince”, Aitchison’s Treaties, (4th edn.), vol. 
viii, 119. It is further important to note that this contention 
of the appellants is inconsistent with the will of Khushal 
Singh, which directs the adoption to be made “in accordance 
with the custom prevailing amongst the Jats”. 


Accordingly, their Lordships are of opinion that the res- 
pondents have established that the customary law applied to 
Khushal Singh when he left the Delhi District in 1858. But 
the appellants maintain that the adoption of defendant No. 1 
was invalid in that it did not comply.with the customary law 
in two respects, viz., that defendant was an orphan, and that 
he was not of the same gotra as Khushal Singh, either of which 
would invalidate the adoption. 


The reason that under the Mitakshara law, an orphan ` 


cannot be adopted, is because a boy can be given in adoption 
only by his father or his mother, and such giving is an essential 
part of the ceremonies, but answer 87 in the 1911 manual does 
not prescribe such giving as a formality necessary to constitute 
a valid adoption, answer 83 shows that a brother can be given 





- 4, (1921) L.R. 48 LA. 405 at 410: I.L.R. 49 Cal. 120: 42 M- L. J. 80 (P.C.). 
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in adoption, and answer 86 shows that a sister’s son or a 
daughter’s son may be adopted; and, further, answer 8 shows 
that a boy may be adopted even after tonsure or investiture 
with the sacred cord, and that there is no age limit, except that 
the age ọf the adoptive son should be less than that of the 
adoptive father. This makes it clear that the conditions of 
adoption under the Mitakshara law are completely superseded 
by the customary law, and there is no reason for excluding an 
orphan under the latter; but, if it were necessary, their Lord- 
ships agree with the High Court that the evidence in the present 
case is sufficient to place the validity of the adoption of an 
orphan beyond question. 


It is admitted that defendant No. 1 does not belong to the 
same gotra as Khushal Singh, and the appellants found on 
answer 174 in riwaj-i-am of 1880. No such restriction is 
suggested in the manual of 1911. But answer 174 of 1880 
appears to make clear, by the second example in the column of 
particulars, that it is only a recommendation that they should 
be of the same gotra, and that a person of a different gotra 
may be adopted; in other words, factum valet. 


Their Lordships are therefore of opinion, on the whole 
matter, that the adoption of defendant No. 1 was valid, and 
that the appellants’ appeal fails. This renders it unnecessary 
to consider the validity of the transactions challenged by the 
appellants in the plaint. 


Their Lordships will humbly advise His Majesty that the 
consolidated appeals should be dismissed with costs to the legal 
representative of the respondent Kunwar Brij Raj Saran Singh 
deceased, and that the four decrees of the High Court dated the 
16th January, 1929, should be affirmed. As regards the costs 
of the first respondent in appeal No. 15 of 1931, the appellants 
should pay him such costs as are attributable to his appearing 
and putting in a case by reason of the issues raised which were 
special to him, together with such costs of perusing the record 
as were reasonably incurred in relation to such special issues. 

Solicitors for appellant: Douglas Grant & Dold. 

Solicitors for respondents: H. S. L. Polak & Co. and 
Sanderson Lee & Co. 

K.J. R. 

B. V. V. — Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
o. PreseNT:—MR. Justice Mocxert. 
Sri Tripura Sundari Cotton Press 


Co., Ltd., Bezwada and another. Petitioners* (Counter- 
Petitioners) 
v. 
Addepalli Venkata Gurunadha 
Ramaseshayya .. Respondent (Respondent). 


Company—Registration of transfer of shares—Refusal by Company— 
Suit by aggrieved party against Company—Burden of proof—Framing of 
issues—-Onus wrongly cast on defendants—Recasting of issues—Refusal of 
trial Court to permii—Interference by High Court in revision. 


The plaintiff alleged that the defendant Company refused to recognise 
the transfer of certain shares in which he was interested. The Company 
justified its refusal for certain reasons and also stated that under the Articles 
of Association it had unfettered discretion to do so. The issues were 
originally cast as follows: “ Are the defendants entitled to refuse to recognise 
the transfer of shares as stated in their written statement; whether the suit 
is not maintainable for reasons stated by the defendants”. The defendants 
subsequently applied to have the issues recast in the following manner: 
“Whether the refusal of the defendants’ Company to recognise the plaintiff as 
transferee is not bona fide and valid; whether the suit is maintainable.” The 
trial Court having refused the application, 


Held, in revision, that the burden of proof in such cases was upon the 
plaintiff and that the issues had to be recast as asked for by the defendants. 


Re Coalport China Company, (1895) 2 Ch. 404, Re Gresham Life Assu- 
rance Society. Ex parte Penny, (1872) 8 Ch. App. 446 and Sree Mahant 
Kishore Dossjee v. The Coimbatore Cotton Spinning anig Weaving Company, 
(1902) 26 Mad. 79: 12 M.L.J. 439, relied on. 

Where the burden of proof is definitely wrongly placed in a case and the 
question involved is one of considerable importance it is open to the High 
Court in revision to direct the issues to be recast so as to place the onus on 
the proper party. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the District Munsif of Bezwada, dated 
23rd January, 1935 and made in C. M. P. No. 2982 of 1934 in 
O. S. No. 482 of 1934. 

V. Govindarajachari and S. Srinivasachari for petitioners. 

V. Subramanian for respondent. 

The Court delivered the following 

JupcmMent:—This is a matter of some importance to 
companies and it has been dealt with very summarily in the 
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lower Court. The action is by the plaintiff against the defen- 
dant company in respect of the non-registration of a transfer 
in which he was interested. Under Art. 6 of the Company’s 
Articles of Association it is stated that the company reserves 
to itself the right of refusing any transfer if it appears to be 
against the interests of the company. The plaintiff by his 
plaint alleges that the defendant company refused to recognise 
the transfer under the evil advice and guidance of the second 
defendant. The company justified its refusal for reasons given 
and also because under Art. 6 of the Articles of Association 
it claims to have unfettered discretion. The issues as 
originally framed were: 


“(3) Are defendants entitled to refuse to recognise the transfer of shares 
as stated by them in their written statement?” 


(4) “Whether the suitis not maintainable for reasons alleged by the 
defendants ?” : 


that is to say it put the burden of proof upon the defen- 
dants., The defendants sought to have the issues recast as. 
follows: 


(3) Whether the refusal of the defendants’ company to recognise the 
plaintiff as transferee is not bona fide and valid?” 


(4) “Whether the suit is maintainable?” 
That was dealt with by the learned District Munsif as 
follows: 


“I do not consider that there are sufficient grounds for recasting the 
issues already framed”. 


The burden of proof in these matters is upon the plaintiff, 
as has been held in a number of cases one example of which is 
In re Coalport China Company! and another is In re Gresham 
Life Assurance Society. Ex parte Penney®. The same principle 
has been recognised in the Madras High Court in Sree Mahant 
Kishore Dossjee v. The Coimbatore Spinning and Weaving 
Company’. The issues were therefore wrongly framed and this 
Civil Revision Petition must therefore be allowed. 


But it has been argued on behalf of the respondent that I 
should not interfere in this matter. The power of interference 
in revision in a matter of this sort is naturally sparingly used. 
But when the burden of proof as in this case, is definitely 
wrongly placed and where the matter is, as I have said, one of 
considerable importance to companies and a local precedent 





“4; (1895) 2°CH: 404.7 2 (1872) 8 Cha. App. 446. © 
3.. (1902) L.L.R. 26 Mad. 79 at 84, 85: 12 M.L.J. 439, 
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might possibly be caused, I think this is a matter in which I 
am properly asked to interfere. The matter has been dealt 
with though not without jurisdiction certainly with material 
irregularity. A bench of this High Court composed of 
Oldfeld and Venkatasubba Rao, JJ. in Rajagopala Aiyangar 
v. Ramanuja Aiyangar! has taken the view that discretion 
may be used in that way. 

The costs of this revision petition will abide and follow 
the result of the suit. 

B. V. V. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1R Horace Owen Compton BEASLEY, Kt., 
Chief Justice, AND MR. JUSTICE CORNISH. 
Mulukutla Atchuta Ramayyagaru .. Appellani* (first Res- 


pondent) 
v. 
The Official Receiver, East Godavari at 
Rajahmundry .. (Respondent (Peti- 
tioner). 


Provincial Insolvency Act (V of 1920), Ss. 28 (2) and 55—Creditor filing 
suit against insolvent the next day after his filing of petition but before adjudi- 
cation—Suit decreed—Insolvent withdrawing his defence to the suit—Decree 
whether binding on the Official Receiver—Decree of the creditor whether a 
transaction within contemplation of S. 55. 

Where a creditor filed a suit to enforce performance of an agreement by 
an insolvent to execute a mortgage to him as security for his debt and the 
suit was filed on the next day after the filing of an insolvency petition, 

Held, that if the creditor had commenced his suit against the debtor 
prior to the filing of the Insolvency petition the suit could have been 
continued notwithstanding the insolvency, subject to the possibility of the 
suit being stayed or its continuance being made subject to terms by the Court 
under S. 29 of the Act. But since the suit was instituted on the day after 
that on which insolvency petition was filed the effect of the relation back of 
the adjudication would commence from the time when the petition was filed. 
It was from that time that the vesting of the estate in the Official Receiver 
was made to commence, and that the rule in S. 28 (2) restraining a creditor’s 
right of suit in respect of a debt came into force. The consequence was 
that the suit should be deemed to have been commenced after the adjudica- 
tion; and the suit having been onein respect of a debt, the suit was incom- 
petent under the provisions of S. 28 (2), leave of Court to commence the suit 
not having been just obtained. The decree made in the suit would therefore 
not be binding upon the Official Receiver as representing the insolvent, nor 
could it be effectual against the insolvent, for after adjudication his power to 
transfer his property by mortgage or otherwise was gone. 

i SS rk a a 


1, A.LR. (1923) Mad. 607. 


* C. M. A. No. 374 of 1933, 27th March, 1935, 
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Kaliapertimal Naicker v. Ramachandra apin (1927) 53 M: L. i 142; 
dissented from. f 


The decree which the creditor, obtained i in the guit against the aolen 
was not a ‘transaction’ -covered by S. 55 of the Act. The construction put 
upon the word in the corresponding 5.45 of the Englisly Bankruptcy Act i is, 
that it means a transaction ‘in which the insolvent does something, and nota 
proceeding in which the-insolvent is merely passive. There is no reason why 
the word ‘transaction’ as it occurred in S. 55 of the Provincial Insolvency Act 
should bear a different meaning. The act of the insolvent in this suit was 
that he withdrew his defence to the suit and submitted-to the decree. It was 
purely a passive act. Judged by the above criterion it would'not be a transac- 
tion within the contemplation and protection of S. 55. 

Appeal against the, order of the District. Court ai East 
Godavari at Rajahmundry, dated Sth April, 1933 and made in 


I. A. No. 153 of 1932 in L P. No. of 1931. 


Gh.. Raghava Rao, A. S atyanarayana and DN arasaraju 
for appellant. 


R. N. Aiyangar (amicus curiz). 


The Court delivered the following’ 

Jupcments. The Chief Justice.—This is an appeal from 
an order of the learned. District. Judge of East .Godavari 
declaring void as against the Official Receiver -a decree 
obtained by the appellant here, the first respondent in the 
lower Court, against the second respondent in the lower Court 
an insolvent. A petition to adjudicate the second respondent 
in.the lower Court and his son was presented on 3rd February, 
1931. The second respondent owed moneys on pro-notes to 
one. Mulkutla Atchutaramanna, aftérwards the 22nd creditor 
in the list of creditors filed by the insolvent and the appellant! 
here. He threatened the second respondent with a suit and 
the second respondent executed an agreement in favour of the. 
appellant here on 19th Marth, 1930, undertaking not to alienate 
his immoveable property till his debt was discharged and. 
undertaking to execute a mortgage bond in his favour for the 
amount due whenever demanded by him. On the strength of 
this agreement the appellant filed 'a suit against the second. 
respondent on 4th February, 1931, i.e. the day after the. 
presentation of the insolvency petition, in the District Munsif’s 
Court of Rajahmundry praying for a decree for specific’ 
performance of the before-mentioned agreement. The second, 
respondent appeared by pleader on 31st July, 1931, and filed 
his written statement on 7th August, 1931, but withdrew his 
defence on 8th September, 1931 upon which date the suit was 
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decreed.” On’ 8th October, 1931, the second respondent was 
adjudicated an insolvent but not his son; and on the same date 
‘the Official Receiver of East Godavari was appointed Receiver 
of: the insolvent’s property; and on 13th February, 1932,-he 
filed the application which resulted ‘in the order which is under 
appeal. The position is that the creditor, the appellant here, 
obtained his decree before the date of the adjudication of the 
insolvent but after the date of the presentation.of the insolvency 
petition. The suit was also filed after that date. The question 
here is whether this decree is binding upon the Official Receiver 
who contended in the lower Court that S. 28 (7) of the 
Proviricial Insolvency Act which makes the adjudication order 
take effect as from the date on which the insolvency petition 


was’ presented renders legal proceedings taken after that date 


against a debtor of no effect against the Official Receiver 
bécause ‘by reason of sub-S. (2) on the making of an order of 
adjiidication the whole of thè property of the insolvent vests 
in the Court and thereafter no creditor to whom the insolvent 
is indebted’ ‘can, during the pendency of the Insolvency pro- 
ceedings, have any remedy against the property of the insolvent 
in respect of the debt or commence any suit or other legal 
proceedings except with the léave of the Court. The appellant 
relies’on Kaliaperwmal Naicker v. Ramachandra ‘Aiyarl a 
decision of Ramesam, J. There the owner of the equity of 
redemption in certain properties presented a petition to be 
adjudicated an insolvent on 16th November, 1920. A suit was 
filed’ on the mortgage on 26th October, 1921, impleading this 
person as the defendant. On 20th December, 1921; the order 
of adjudication was passed. On 25th April, 1922, the plaintiff 
applied:to implead the Official Receiver also as a defendant. It 
was held that there was no necessity to obtain the leave of the 
Court.for the institution of the suit as the suit was filed 
before the date of the order of adjudication and that the 
filing of a suit prior to the adjudication must be regarded 
outside. the purpose of the Insolvency Act ‘with reference to 
the provisions of S. 28 (2) of the Act. On Page 145, 
Ramesam, J., says: 

“The appellant contends that the plaintiff: had-not obtained the jate of 


Court for the filing of that suit. Mr. Subramania. Aiyar ‘refers me to a 
number ‘of’ cases under S. 28 (7).` Most of these cases had to do with the 


e 
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effect of dealings by the insolvent in the interval between the application and 
adjudication. For instance, in Sheonath Singh v. Munshi Ramt it was held, 
that alienations by the insolverit are not valid against the Official Receiver. 
The effect of S. 28 (7) was correctly described there. The actual sections 
referred to there are the corresponding sections of the old Act. 
- “No vesting takes place until an order of adjudication is made. Itis the 
making of the order of adjudication which vests the property and only upon 
such an order being made can any vesting take place at all. But once the 
order is made the effect created by it is, by a legal fiction, taken to relate back 
to the presentation of the petition or in other words the commencement of 
the insolvency.” i 

For all purposes of the Insolvency Act this fiction has to be used and 
it isa very useful fiction; but outside those purposes it has no place. The 
filing of a suit prior to the adjudication may be regarded outside the purpose 
of the Insolvency Act with reference to the provisions of S. 28 (2).” 

The Allahabad case referred to viz., Sheonath Singh v. 
Munshi Rami is X decision of a Bench of that High Court 
consisting’ of Piggott and Walsh, JJ. It was there held that 
when once an order of adjudication has been made the 
insolvency commences by the legal fiction of relation-back on 
the date of the presentation of the petition and that therefore 
the insolvent cannot make a valid alienation of his property 
between the dates of the presentation of the petition and the 
order of adjudication. What the debtor did in that case was 
to execute a sale-deed of his immoveable property after the 
presentation of an insolvency petition against him. On 
page 435, in discussing T. V. Sankaranarayana Aiyar v. 


Alagiri Aiyar? a decision of this High Court, they say: 


“ Weare not satisfied that there is really all the difference between the 
provisions of the English law and the Provincial Insolvency Act, which 
appears to have troubled the Madras High Court, but it does not matter, as 
the view which we take is the view which was always taken from the earliest 
days in the administration of Bankruptcy law for reasons inherent in the 
policy of the Bankruptcy law, some of which are contained in the judgment 
of the Madras High Court: The commercial community cannot be too often 
reminded of the risks which everybody runs in dealing with a man who is in 
low water and who may have committed an act of insolvency. S. 38 of the 
Provincial Insolvency Act which is another section taken from the English 
Legislature, protects anybody who before the date of the order of adjudica- 
tion deals with the insolvent for valuable consideration but that protection 
has always been held to be unavailable to a transferee where the circum- 
stances show that the transfer which he has taken is in itself an offence 
against the Bankruptcy law, that is to say, aman cannot claim the protection 
of a bona fide transfer for value, where he is himself engaged in an act 
which is an act of insolvency.” 


Another case relied upon by the appellant was Subramania 
Aiyar v. The Official Receiver, Tanjore’ a decision of Spencer 





1920) I.L. a 433. 1918) 49 T.C. 28 
a a 3. (1925) 50 M.L-J. Gos i E 
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and Madhavan Nair, JJ. In that case an execution sale was 
held on the 30th September, 1920. Seven days previously the 
first judgment-debtor, who was the father of the other 
judgment-debtors, presented an insolvency petition. An interim 
Receiver was appointed and he wrote and asked the Subordinate 
Judge to stop the sale. It was nevertheless held and confirmed 
by the Subordinate Judge on the 27th November, 1920. An 
adjudication order in insolvency was made on 15th, December, 
1920, which was finally confirmed by the High Court. It was 
held that when the Official Receiver wrote to the Subordinate 
Judge asking him to stop the sale he was acting only in the 
capacity of an interim Receiver, and as he was not, therefore, 
in possession of the debtor’s properties, the Subordinate Judge 
‘was not therefore bound to stop the sale; that until the 
Receiver is*actually in possession a creditor is not debarred 
from proceeding to execution; and that under S. 28 of the 
Provincial Insolvency Act vesting only takes place upon 
adjudication and under S. 29 it is not till then that a Court in 
which proceedings are pending against a debtor is bound to 
stay them. The effect of sub-S. (7) of S. 28 was not there 
considered. Mr. R. N. Aiyangar as amicus curiae to whom we 
are very much indebted for his very able argument has stressed 
the fact that the transaction in question was to give a remedy 
to the creditor against the insolvent’s property. This he 
contends is contrary to the provisions of S. 28 (2) of the Act 
which vests the property of the insolvent in the Court on the 
making of an order of adjudication and no creditor to whom 
the insolvent is indebted in respect of any debt provable under 
the Act is permitted during the pendency of the insolvency pro- 
ceedings to have any remedy against the property of the 
insolvent and that, as under sub-S. (7) the order of adjudica- 
tion relates back to and takes effect from the date of the 
presentation of the petition, the insolvency is deemed to 
commence on the latter date and that from that date the 
insolvency proceedings are pending. He contends, therefore, 
that the Official Receiver becomes the owner of the property 
not merely from the date when the order of adjudication is 
‘made but from the commencement of the insolvency. The 
result is that a debtor cannot himself after the date of the 


presentation of the insolvency petition which results in his 


subsequent adjudication enter into any transaction which will 
bind the Official Receiver and a person dealing with him from 
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that date. may find himself in a precarious position unless the 
¿transaction comes within, S. 55 of the Act which protects bona 
„Jide transactions. Under that Section the only transactions 
which are protected are payments by the insolvent to any of his 
creditors, any payment or delivery to the insolvent, transfers by 
‘the insolvent for valuable consideration or contracts or dealings 
by or with the insolvent for valuable consideration provided 
that such transations take place before the date of the order of 
adjudication and that the persons with whom such transactions 
take place have not at the time notice of the presentation of any 
insolvency petition by or against the debtor. Upon the question 
of whether the appellant had notice of the presentation of the 
insolvency petition the learned District Judge in his judgment 
says that he had. no notice of that petition.. I am bound to say 
that the facts of this case give rise to a very strong inference 
that theappellant did know of the presentation of the insolvency 
petition. The agreement upon which he sued is dated 19th 
March; 1930 and it is significant that the appellant took no 
steps whatever to enforce that agreement by suit for nearly 
eleven months after the date of the agreement and only filed his 
suit the day after the presentation of the insolvency petition in 
the District Court of East Godavari at Rajahmundry, in the 
District Munsif’s court of Rajamundry. It is difficult to avoid 
the conclusion that the suit was filed in consequence of the 
filing of the insolvency petition on the previous day. However, 
in my, view, the question of notice is immaterial as this is not 
one of those transactions which is protected by S. 55. In an 
English ‘case, namely, In re O’Shea’s Settlement. Courage v. 
.O’ Shea! it was held that a charging order under S. 14 of the 
Judgments Act, 1838, upon stock or shares or ‘money in court 
belonging to a judgment-debtor is not a “transaction” protected 
by S. 49 of the Bankruptcy Act, 1883. S. 49 protected any 
contract, dealing or transaction by or with the bankrupt for 
valuable consideration provided that the person with whom the 
contract; dealing or transaction was made or entered into had 
not at the time of the contract, dealing or transaction notice of 
any available act of bankruptcy committed by the bankrupt 
before that time: That section is very similar to S. 55 of the 
Provincial Insolvency Act. 
Lindley, L.J:on page-331 says: - k 


l .... “Contract, dealing or transaction.with the bankrupt .means something 
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done by him. The words do not point to a. proceeding i in which the bankrupt 
is merely passive”, 

It is difficult to see how the filing of a suit and the obtain- 
ing of a decree even though by consent of the judgment-debtor 
can be held to be a contract, dealing or transaction done by the 
judgment-debtor. This case was followed in Wild v. South- 
woodi. There a charging order under S. 23 of the Partnership 
Act, 1890, upon a judgment-debtor’s interest in a partnership, 
being a proceeding in invitum was held not to be a “transaction” 
protected by S. 49 of the Bankruptcy Act. The plaintiff in 


that suit, who had on the 20th April 1896 obtained judgment 


against the defendant for £ 147-8-6 and costs, obtained an 
order on the 27th April in the action under S. 23 of the 
Partnership Act, 1890, charging the judgment-debtor and costs 
on the defendant’s share and interest in a business he was 
carrying on in co-partnership with two other persons. On the 
23rd May he took out a summons to enforce his charging order 
by a sale of the defendant’s interest in the partnership 


property. At that time the defendant, although the plaintiff. 


was unaware of it, had committed an act of bankruptcy. on the 
previous 17th April. Onthe Ist June a bankruptcy petition 
was presented against the defendant grounded on the act of 
bankruptcy he had committed on the 17th April and on the 
15th June a receiving order was made on the petition which was 
followed by an adjudication. Following In re O’Shea’s 
Settlement. Courage v. O'Shea? Vaughan Williams, J. held that 
the, obtaining of the charging order was not a transaction 


within the meaning of S. 49 of the Bankruptcy Act. He then, 


deals with the law of relation back and says: 

` “This law of relation back, which makes the title of the trustee vest as 
from a date antecedent to the transaction or event which took place without 
any petition in bankruptcy having occurred or a receiving order having been 
made, operates no doubt very hardly in many cases, and therefore various 
acts of Parliament have contained protective sections to relieve those persons 
who would be injured by the stringency of that law. Apart from those 
protective sections, it is plain that this execution cannot hold good against the 
trustee in Bankruptcy whose title relates back to a period anterior to it”. 


In my view, Mr. R. N. Aiyangar’s contention must be up- 
held. This was not a transaction which is protected by S. 55 of 
the Provincial Insolvency Act and, unless it comes within the 
protection of that section, by reason of the doctrine of relation 


back the property of the insolvent must be deemed to have. 


vested in the Official Receiver on the date of the presentation 


[nee 


1. (1897) 1Q.B.D. 317. 2. (1895) 1 Ch. 325. 
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of the insolvency petition which was antecedent to the date of 
the filing of the suit and the subsequent decree. For these 
reasons, I am unable to agree with the opinion expressed by, 
Ramesam, J. in Kaliaperumal Naicker v. Ramachandra Aiyarı 
that the filing of a suit against a debtor prior to the adjudica- 
tion although after the presentation of an insolvency petition 
is to be regarded outside the purpose of the Insolvency Act 
with reference to the provisions of S. 28 (2). The result is 
that this appeal must be dismissed. 


Cornish, J—I agree. In my opinion the decree which 
the creditor obtained in his suit against the debtor for specific 
performance was not a “transaction” covered by S. 55 of the 
Provincial Insolvency Act. The construction put upon the 
word in the corresponding S. 45 of the English Bankruptcy 
Act is that it means a-transaction in which the insolvent does 
something, and nota proceeding in which the insolvent is merely 
passive. Thus, a charging order upon property belonging to. 
the judgment-debtor in Court, and a garnishee order attaching 
a debt due to the insolvent have been held not to be a transac- 
tion within the protection of the section: see Williams on 
Bankruptcy 14th edition, p. 331. There is no reason why the 
word “transaction” as it occurs in S. 55 of the Provincial 
Insolvency Act should beara different meaning. The act done 
by the debtor in this case is that he withdrew his defence to 
his creditor’s , suit and submitted to a decree. It was a 
purely passive- act; and judged by the above-mentioned 
criterion would not be a transaction within the contemplation 
and protectjpn of S. 55. 


Now if the creditor had commenced his suit against the 
debtor prior to the filing of the Insolvency Petition the suit 
could have been continued notwithstanding the insolvency, 
subject to the possibility of the suit being stayed or its continu- 
ance being made subject to the terms by the Court under S. 29 
of the Act. But it has so happened that the suit was institu- 
ted on the day after that on which the Insolvency Petition 
was filed. The effect of the relation back of the adjudication 
made upon that petition is that the adjudication commenced 
from the time when the petition was filed. It is from that 
time that the vesting of the estate in the Official Receiver is 
made to commence, and that the rule in S. 28 (2) restraining 





1. (1927) 53 M.L.J. 142. 
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a creditor’s right of suit in respect of a debt comes into force. 
.The consequence is that the suit in the present case must be 
‘deemed to have been commenced after-the adjudication; and 
the suit being one in respect of a debt, namely to enforce 
performance of an agreement by the debtor to execute a mort- 
gage to the creditor as security for his debt, the suit was 
incompetent under the provisions of S. 28 (2), leave of Court 
to commence the suit not having been first obtained. The 
decree made in the suit would therefore not be binding upon 
the Official Receiver as representing the insolvent, nor could it 
‘be effectual against the insolvent, for after adjudication his 
power to transfer his property by mortgage or otherwise was 
gone. 

With regard to what is said by Mr. Justice Ramesam, in 
Kaliaperumal Naicker v. Ramachandra Aiyar! if he intended 
to lay down the proposition that the relation-back of an adjudi- 


cation order to the time when the insolvency petition is filed _ 


‘did not affect a suit instituted in the interval between petition 
and adjudication by a creditor in respect of a debt, I must 
respectfully dissent from it. ButI question whether this was 
what the learned Judge intended to convey. I tltink his obser- 
vations should be understood as referring to the particular suit 
before him. It was a suit upon a mortgage. The right of a 
Secured creditor, such as a mortgagee, to realise his security 
independently of the insolvency Court is expressly reserved to 
him by S. 28 (6) of the Act, and this right includes the power 
of realising the security by suit: Lang v. Heptullabhai Ismailji?. 
. A suit instituted by a mortgagee to enforce his claim under the 
mortgage would, therefore, be outside the Insolvency Act, and 
S. 28 (2) would have no application toit. But in the present 
‘case the creditor who filed the suit was not a secured creditor, 
though he doubtless hoped to become one as the result of his 
suit. 

K. C. Appeal dismissed. 


1. (1927) 53 M.L.J. 142. 2. (1913) LL.R. 38 Bom. 359. 
32 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sirn Horace OWEN Compron BEASLEY, Kt., 

Chief Justice, AnD Mr. Justice Kine. 

N. Thangavelu Mudaliar and another .. Appellants* (Defend- 


v. ants). 
Chengalvaroya Gurukkal .. Respondent (Plain- 
tiff). 


Legal Practitioner—Professional misconduct—Duty of practitioner to 
Court and Bar—Charges of fraud—dbsence of evidence in support of plea— 
Persisting in plea of fraud at hearing—Conduct of practitioner as being 
improper. 

Although an advocate has his duty towards his client to perform, he has 
other duties and responsibilities as well. He has no right whatever, even on 
the instructions of his client, recklessly to make charges of fraud. His res- 
ponsibility to the Court and to the Bar make it incumbent upon him to satisfy 
himself that there are reasonable grounds for making such charges. 


Where an advocate signed a written statement containing a serious 
charge of fraud against the plaintiff without satisfying himself that there 
was some evidence which would reasonably justify such a charge, and at the 
trial he relied on a certain document in support of the plea of fraud knowing 
that the writer of the document was not going to be called and that there was 
no other evidence in support of the charge of fraud, 

Held, that the conduct of the advocate was improper. 

Observations in In the matter of Dwarka Prasad Mithal, (1923) I.L.R. 46 
All. 121 (F.B.), relied on, 

Appeal against the decree of the Court of the City Civil 


Judge, Madras, dated 9th November, 1933 and passed in O. S. 
No. 302 of 1932. 
N. K. Mohanarangam Pillai and Natesan for appellants. 
V. Ramaswami Aiyar for respondent. 


The Court delivered the following 


Jupements. The Chief Justice.—There were four defen- 
dants in the suit under appeal. Defendants 1 and 2 are the 
present trustees and dharmakarthas of the Siddi Buddi Karpaga 
Vinayagar temple. Defendant 3 and the father of defendant 
4 were the trustees and dharmakarthas of the same temple at 
all material times although they were not so, on the date of the 
trial. The only contesting defendants were defendants 1 and 
2, the other two defendants being ex parte. The plaintiff’s 
claim was upon a promissory note dated the 25th August, 1927, 
for Rs. 927 being the principal and balance of interest due on 
that promissory note which was executed by the third defendant 


and the deceased father of the fourth defendant who were the 
* C. C. C. A. No: 4 of 1934. : <, 10th January, 1935. 


LXIX] THE MADRAS LAW JOURNAL REPORTS. ` 251 


then trustees of the temple. It was claimed by the plaintiff that 
the amount borrowed was for a purpose binding on the temple, 
namely, for effecting repairs to its property. According to 
the plaintiff's case, in 1924, the then temple trustees, defendant 
3 and the father of defendant 4, borrowed Rs. 550 from his 
mother Kamakshi Ammal and executed a promissory note in 
her favour for that amount. At that time the trustees 
had effected repairs to the temple properties costing Rs. 855-7-9 
and the accounts show that in 1924 those repairs were effected. 
In 1927 when the suit promissory note was executed the 
plaintiff’s case was that a sum of Rs. 300 was due to him as 
paditharam and arrears of pay, the plaintiff’s explanation 
being that the trustees had spent about Rs. 300 for repairing a 
house belonging to the temple, that therefore they were not 
ina position to pay the plaintiff what was due to him and 
hence they executed a promissory note, Ex. A, in respect of the 
arrears. The loan taken from Kamakshi Ammal is proved by 
the account books relating to the devastanam which were pro- 
duced by defendants 1 and 2. As before stated, the amount 
spent upon the repairs to the temple properties is also shown in 
the account books which also show a sum of Rs. 900 due to the 
plaintiff under the suit promissory note. The signatures of the 
third defendant and the father of the fourth defendant, the 
then trustees, on the promissory note are admittedly genuine. 
Two exhibits are referred to by the learned trial Judge in his 
judgment which he says show that the temple authorities had 
borrowed Rs. 100 from the plaintiff for effecting repairs to a 
house and another Rs. 200 for the same purpose. These are 
Exs. VII and VII-a which are not printed. The former is 
dated the 21st November, 1926 and the latter 15th September, 
1926. These were produced by defendants 1 and 2. 
The temple accounts have been regularly audited from 
year to year by an accotntant holding a Govern- 
ment diploma and were sent to the Hindu Devastanam 
Committee of Madras. This Committee the learned trial Judge 
describes is a very respectable one appointed by the Government 
under Act XX of 1863. The learned trial Judge finds that the 
debt due to Kamakshi Ammal wasa genuine debt, and in the 
face of the accounts he could not have found otherwise. On 
the question as to whether the temple properties were in need 
of repair and were repaired in the year 1924, there is the 
evidence of the account books maintained by the temple and also 
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Ex. E, which is not printed, which is a letter sent to the 
secretary, Hindu Devastanam Committee, Madras, with a 
statement of accounts of the devastanam from April, 1924 to 
March 1925, for approval. In the face of this documentary 
evidence, the learned trial judge has rightly found that the 
temple properties needed repair and were actually repaired in 
1924; and the defendants called no evidence to the contrary. 
The learned trial Judge describes the plaintiff’s evidence as not 
quite satisfactory, but says that he is an innocent man who has 
advanced the little amount of money his mother had got to the 
temple authorities. But in my view it is enough to say that 
the plaintiff proved his case and the learned trial Judge rightly 
granted a decree in his favour. 


Ordinarily it would be sufficient to leave this case there, 
but there are matters which render it necessary to make some 
further observations. These are with regard to the defence 
set up by the contesting defendants and the conduct of the case 
by their advocate. Defendants 1 and 2 were not the trustees 
and dharmakartas of the temple at the time when the suit debt 
was incurred, and, if they had no knowledge of the suit 
transactions, their conduct in putting the plaintiff to strict 
proof of his, claim would have been perfectly proper. They, 
however, did not confine themselves to that strict proof because 
in their written statement they directly charged the plaintiff 
with writing up the books of account and other documents, 
receipt books and vouchers relating to the devastanam and with 
fabricating evidence with a view to found a claim on their 
basis on a future occasion. The plaintiff is alleged to 
have had the custody and control of the account books 
and with having made entries in them freely as if they re- 
presented real transactions relating to the temple without 
any authority from the trustees in office and without any 
regard to facts or truth. The allegation against the plaintiff 
therefore is that he has been guilty of fraud. The written 
statement, it is important fo note, is signed by the advocate 
for defendants land2. As before stated, the account books 
were at the time of the trial and probably for some time before 
in the possession of defendants 1 and 2 and they produced 
them at the trial. They were the account books of the temple 
obviously kept in the ordinary course of business. The accounts 
have been audited every year by an accountant; they bear his 
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seal; they have clearly been checked by him; vouchers have 
been examined; and the yearly accounts have been submitted 
to the devastanam committee for their approval. These 
account books show beyond question that the amount claimed 
in the suit was borrowed by the then trustees of the temple 
and quite apart from the fact that they themselves executed 
the promissory note and did not at the trial dispute its execu- 
tion by them, they show that the amount was borrowed for a 
purpose binding upon the temple, namely, for repairs done to 
its property. In the face of this documentary evidence in 
possession of defendants 1 and 2, it is amazing to find that 
they charged the plaintiff with fraud. This charge is of course 
one which the defendants had to prove, but they did not 
attempt to do so by any affirmative evidence. They called 
none. They contented themselves with a cross-examination 
of the plaintiff and putting in a document to which I shall 
refer later. They further- contended before us that the account 
books had not been properly proved. Having regard to the fact 
that the account books were produced out of the possession 
of the first and second defendants themselves and were clearly 
the account books of the temple audited year after year, no 
further proof was needed. The charge of fraud was, in my 
opinion, recklessly made without a shred of evidence to support 
it and the first and second defendants must have known this 
perfectly well when they alleged it in their written statement 
and their advocate- himself must also have known this when 
he signed the written statement as their advocate. The first 
and second defendants had no right whatever to allege fraud 
unless they were prepared to prove it. So much for the first 
and second defendants. With regard to the advocate, it was 
‘most improper for him to allege fraud on their behalf in the 
written statement without satisfying himself that there was 
some evidence which would reasonably justify such a charge. 
During the hearing of the appeal we asked him to tell us upon 
what information or evidence such a charge was made. He 
was unable to say anything except that he was acting on his 
client’s instructions. After further pressure he said that he 
probably then had before him a document which was produced 
at the trial by defendants 1 and 2 and which is Ex. I. This is a 
letter alleged to have been sent by the third defendant to the 
joint secretaries to the Madras Hindu Devastanam Committee. 
The plaintiff in the witness-box agreed that it contained the 
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third defendant’s signature. The first part of the letter makes 
a complaint that the plaintiff had been neglecting his duties 
because he had closed the temple in the evenings and obstructed 
worshippers and that his charges, for rice, ground-nut oil and 
fuel had been excessive. He denies that any interest on the 
debt borrowed on the promissory note for temple purposes is 
due “as it is not usual to receive interest in such cases”. In 
dealing with the day-book for 1930-1931 he says that neither 
he nor his co-trustee gave any authority to the plaintiff to 
write the accounts and that he had written them up according 
to his own will. It is clear however from this document that 
the amount claimed by the plaintiff have been borrowed from 
him on the promissory note and was for temple purposes 
because the third defendant says as follows: 

“Tn respect of the debt borrowed for temple purposes, though interest is 
shown in the pro-note it is not usual to receive interest. Mahadevalinga 
Mudaliar, Kamakshi Ammal, the Hindu Janopakara Nidhi have not received 
interest.” i 

` The promissory note which the third defendant himself 
signed is not there disputed and that the amount borrowed 
was for purposes binding on the temple is not denied, the only 
question being the claim for interest. Even if the advocate 
had this document before him on the date when the written 
statement was drafted, it most certainly did not justify the 
charge of fraud made in it which was obviously a reckless 
one. It is necessary in my opinion at this point to state that, 


. although an advocate has his duty towards his client to 


perform, he has other duties and responsibilities as well. He 
has no right whatever even on the instructions of his client 
recklessly to make charges of.fraud. His responsibility to the 
Court, and I may add also to the Bar whose traditions it is | 
his duty to maintain, make it incumbent upon him to satisfy 
himself that there are reasonable grounds for making such 
charges. On this point there are observations with which I 
entirely agree in the judgment of Mears, C. J., Walsh and 
Sulaiman, JJ. in In the matter of Dwarka Prasad Mithali 
where it is said: a mu. y . 

“ Members of the legal profession are under no duty to their clients to 
make grave and scandalous charges either against Judges or the opposite 
parties on the mere wish of- their clients. They are not puppets compelled to 


obey the dictates of their clients where matters of good faith and honourable 
conduct are concerned. They are responsible to the Court for the fair and 


“1. (1923) I. L. R. 46.All; 121 (F: B;). 
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thonest conduct of a case. They are not mere agents of the man who pays 
them, but are acting in the administration of justice, and in matters of this 
kind they are bound to exercise an independent judgment, and to conduct 
themselves with a sense of personal responsibility. If they fail to act with 
reasonable care and caution, they are unfit to enjoy the privileges conferred 
upon them by law, and serious breaches must be visited with punishment.” 


I have already stated my opinion that the charge of fraud 


was recklessly made and I very much regret that it should - 


have been made by an advocate who has been in legal practice 
for some years and who cannot reasonably plead ignorance of 
his duty and responsibility. But the matter does not end there 
because, in my opinion, the production of Ex. I at the trial by 
the advocate was even more improper conduct. As the learned 
trial Judge says, no reliance can be placed upon it. There is 
mo evidence of how it came to be prepared and as it was 
addressed not to the first and second defendants at all, but to 
the devasthanam committee no explanation was offered as to 
how it ever came into the possession of the first and second 
defendants at all. No one from the Madras Hindu Devasthanam 
‘Committee was called as a witness to produce it and what is 
more serious still the writer of the document, himself one of 
the defendants, was never put into the witness-box where he 
could have been cross-examined about its contents. The 
‘document was put in clearly with the object of influencing the 
‘Court against the plaintiff on the issue of fraud. The defend- 
ant’s advocate must have known that it was improper to use 
such a document in support of a charge of fraud knowing 
that he was not going to call its writer and that he was not 
going to call any evidence whatsoever in support of the charge 
of fraud. Such conduct on the part of the advocate was most 
improper and cannot be too strongly condemned. We have 
had to consider seriously the question whether we should 
cause disciplinary action to be taken against the advocate in 
question but we have decided that the observations which I 
have made are a sufficiently serious warning to the advocate to 
dispose of the matter. . 


Appeal ‘dismissed with costs against defendants 1 and 


2 personally. 
King, J.—I agree. 
B. V. V. i . `.. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VARADACHARIAR AND MR. 
Justice Burn. f 


Guruzada Venkateswara Rao and another .. Appellants* 


(Defendants 1 and 2Y 
v. é 


Guruzada Audinarayana 7 .. Respondent 
(Plaintiff). 


Hindu Law—Succession — Mitakshara —Gotraja sapindas — Father's 
brother's grandson and brother's great grandsons — Preferential right— 
Doctrine of spiritual benefit—Applicability—T exts—Inter pretation—Yajna- 
valkya—Brother's son’—If includes grandson and great grandson—Nearer 
line—If excludes the more remote—Adverse possession—Possession by Hindu 
widow—Claim of inheritance to properties held by widow—Onus of proof. 

Under the Mitakshara school of Hindu Law, the father’s brother’s. 
grandson is a preferential heir to the brother’s great grandsons. The former 
is the nearer heir on the application of the doctrine of spiritual benefit. 


The term “brother’s son” in the text of Yajnavalkya dealing with in-- 
heritance cannot be taken to extend to three degrees from the brother so as. 
to include the brother’s grandson and great-grandson. 

Budda Singh v. Lalta Singh, (1915) L.R. 42 I A. 208: LL.R. 37 All. 604 
29 M.L.J. 434 (P.C.), explained. 

So far.as the propositus is concerned, inheritance descends only to his 
three descendants, and on failure of the third, it ascends; and there is. 
absolutely no justification for holding that in respect of collateral inheritance 
the matter should stand on a different footing. 

To state that the descendants of a nearer line should be preferred to 
those of a remoter line is not a complete or accurate statement of the law. 
The true rule is that the nearer heir excludes the more remote, though it 
may no doubt sometimes happen that the nearer heir will be found in the 
nearer line. 

In determining succession under the Mitakshara, the doctrine of spiritual 
benefit has got a place, though only a subordinate place. It is a mistake to 


- suppose that the doctrine of spiritual benefit does not enter into the scheme of 


inheritance propounded in the Mitakshara. 
Jotindra Nath Roy v. Nagendra Nath Roy, (1931) L.R. 58 I.A. 372: LL.R. 
59 Cal. 576: 61 M.L.J. 442 (P.C.), followed. 


Subramiah Chetty v. Nataraja Pillai, (1928) I.L.R. 53 Mad. 61:58 M.L.J. 
468, referred to. E 


Texts reviewed. 


A Hindu widow who has been put in possession of properties under a 
maintenance arrangement cannot, by a mere claim of a larger right in those 
properties convert her possession into adverse possession for a widow’s estate ;: 
the onus of proving that she was so holding under a maintenance arrangement 
is, however, on the person asserting it. But when the evidence clearly 
establishes that the widow has been enjoying the properties for more than the 
prescriptive period, claiming to hold them in her own right, whether 





*Appeal No. 350 of 1929. ; 7th August, 1934.. 
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absolutely or for a widow’s estate, and not merely as a maintenance-holder, 
a reversioner is entitled to claim rights of inheritance in those properties 
after her death. 


Satgur Prasad v. Raj Kishore Lal, (1919) L.R. 46 I.A. 197: LL.R. 42 All 
152: 38 M.L.J. 259 (P.C.) and Lajwanti v. Safachond, (1924) L.R. 51 I.A. 171: 
LL.R. 5 Lah. 192: 47 M.L.J. 935 (P.C.), relied on. 


Appeal against the decree of the Additional Subordinate 
Judge of the Court of the Subordinate Judge of Bezwada in 
Original Suit No. 42 of 1928. 

P. Satyanarayana Rao for appellants. 

B. Somayya for V. Ramadoss and K. Subba Rao for res- 
pondent. i 
The judgment of the Court was delivered by 
Varadachariar, J.—Both parties to this suit are agnatic 
' kinsmen of one Sarabharaju and they claim, against each other, 
the properties which his widow enjoyed till her death in 1926. 
A genealogical table is appended to the plaint, showing the 
relationship of the various parties. It is not necessary to refer 
to it here in more detail than to say that the plaintiff is the 
father’s brother’s grandson of Sarabharaju and that the defen- 
dants are the brother’s great grandsons of Sarabharaju. The 
only other portion of the pedigree, to be borne in mind in 
dealing with the evidence, is that Sarabharaju had two 
step-brothers Lakshmikantham and Nagabhushanam, that 
Nagabushanam left only a widow surviving him and that 
Lakshmikantham had a son Papahari who predeceased him, 
leaving a son Nagabhushanam the father of the defendants 1 
and 2. The plaintiff claimed that the properties in the 
possession of the widow were held by her as a widow’s estate, 
she having succeeded to the same on Sarabharaju’s death some- 
where between 1860 and 1865. The defendants on the other 
hand contended that Sarabharaju and Nagabhushanam (their 
father) were undivided, that Naghabhushanam succeeded to 
all the family properties on Sarabharaju’s death but put Sara- 
baraju’s widow Lakshmayamma in possession of certain 
properties for the purpose of her maintenance. Alternatively, 
the defendants contended, that even if the properties enjoyed 
by the widow should be found to have been held by her for a 
widow’s estate, they were the preferable heirs as being 
descended from a nearer line. 


s 
The learned Subordinate Judge held in favour of the 


plaintiff on both the points and gave him a decree as regards 
33 í 
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some of the items claimed and disallowed his claim in respect 
of certain items on the ground that they have not been shown 
to have ever been in the possession of the widow. . 


The plaintiff has preferred a memorandum of objections 
in respect of the items disallowed to him; but the memorandum 
of objections can hardly be seriously pressed, because there is 
very little evidence to show that the widow was in possession 
of those items. The memorandum of objections -therefore 
fails and is dismissed with costs. 


In the appeal by the defendants, both the points raised by 
them in the Court below have been pressed. First as to the 
question of fact, it is not easy on the evidence to decide when 
and between whom the division, if any, actually took place. Mr. | 
Satyanarayana Rao lays some stress on the fact that the 
plaintiff set up a division between Sarabharaju and his brothers 
whereas the learned Subordinate Judge holds that the division 
must have taken place between Sarabharaju and Naga- 
bhushanam, t.e., his grand-nephew. Seeing that all the parties 
are speaking of events which must have happened long ago and 
undoubtedly even before the plaintiff (who is the oldest man 
now alive amongst the parties) came of age, we are not dis- 
posed to attach undue importance to this particular statement in 
the pleadings. Nor does it seem to us necessary to come to 
any definite conclusion as to the division or its exact date. In 


- view of the decisions of the Privy Council in Satgur Prashad v. 


Kishore Lali and Lajwanti v. Safa Chand? the plaintiff will 
be entitled to claim rights of inheritance to Sarabharaju’s 
widow if the evidence clearly establishes that for more than 
the prescriptive period the widow had been enjoying these pro- 
perties claiming to hold them in her own right, whether 
absolutely or for a widow’s estate, and not merely as a 
maintenance holder. If the defendants could make out that 
Naghabhushanam put the widow in possession of certain 
properties under a maintenance arrangement, the widow may 
not by a mere claim of a larger right in those properties convert 
her possession into adverse possession for a widow’s estate. 
But the onus of proving that the widow was thus let into 
possession will undoubtedly be upon the defendants and we 
aens I Ee late en LE ee oe) 


1. (1919) 461.A. 197: LL.R. 42 All. 152: 38. M.L.J. 259 (P.C.). 
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agree with the Court below that the defendants have not 
discharged that onus. 

Mr. Satyanarayana Rao admitted before us that, at any 
tate after 1884, the widow had been in possession of the pro- 
perties found to be in her possession, in assertion of a claim as 
heir toher husband. In that view, it is not necessary to make 
more than a brief reference to some of the documents in the 
case. 
[His Lordship then dealt with the evidence and proceeded. ] 
The result of the evidence therefore is to leave the 
undisputed possession of Lakshmayamma unexplained on the 
maintenance hypothesis put forward by the defendants. In 
this view, as already indicated, either on the finding of a 
division inferred from this course of enjoyment or on the 
footing of prescriptive title acquired by the widow, whether for 
an absolute estate or for a widow’s estate, the plaintiff will be 
entitled to claim a right of inheritance as heir. 

The next question relates to the preferential right of 
succession as between the plaintiff and the defendants. The 
learned Subordinate Judge decided this question in favour of 
the plaintiff mainly on the authority of the decision of 
Kumaraswami Sastriar, J. in Subramiah Chetty v. Nataraja 
Pillai. That decision covers only one aspect of the question 
argued before us. Mr. Satyanarayana Rao has put forward 
certain other documents which were either not available in that 
case or at any rate were not placed before the learned Judge. 
As the matter has been argued before us at some length, it is 
better that we deal with the contentions put forward on behalf 
of the appellants. 

At the outset we must point out that the genealogical table 
printed on page 62, of the report in Subramiah Chetty v. 
Nataraja Pillai! is somewhat misleading, because, as it appears 
in the print} the question need not have been discussed by the 
learned judge at all. The printed genealogical table does not 
bring out the finding of the learned Judge on the question of 
Sadasiva Chetti’s adoption by Chinnappa Chetti. The result of 
that adoption was that the fourth plaintiff in that suit stood in 
the position of the grandfather’s great great grandson of the 
propositus while the third defendant became the great grand- 
father’s great grandson. That decision is relevant to the present 
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case in so far as the learned Judge held that for the purpose of 
determining which of two Gothraja Sapindas is the preferential 
heir, only three and not seven degrees in each branch have to 
be reckoned, and after the third degree in one branch, three 
degrees in the next collateral branch must be considered. 
Mr. Satyanarayana Rao has attacked that conclusion. But 
before dealing with that, we may as well deal with another 
point raised by him which arises out of the facts of this case. 


The defendants are the brother’s great grandsons of the 
propositus. Mr. Satyanarayana Rao therefore wishes to invoke 
the rule that those who are included in what is generally 
referred to as the compact set of heirs must first be exhausted 
before those who are mentioned in the Sanskrit texts only by 
way of a generic description, viz., Gotharajas, can come in. 
Taking Yajnavalkya’s text, the compact heirs go tp to 
brother’s son of the propositus, and it is common ground that 
it is only after brother’s son that all persons who come under 
the category of Gotrajas can be considered. If the word “ son” 
in that expression “ brother’s son” (Tatsuta in Sanskrit) is 
taken literally, it would not help Mr. Satyanarayana Rao’s 
present argument; but if by the analogy of the reasoning of 
the Privy Council in the case in Budda Singh v. Laltu Singhi 
the word “ son ” even in the expressiun “ brother’s son ” could 
be taken to stand for a son, grandson and great grandson, the 
result would be that “brother’s great grandson” would be 
brought within the category of compact heirs. Mr. Satyanara- 
yana Rao urges that we ought not to think of the rule of 
calculating three degrees from the common ancestor but merely 
take the word “son” in the expression ‘brother’s son’ and carry 
the calculation three degrees down from the brother himself. 
He recognises that this will put the brother’s line in a better 
position than the descendants of the propositus himself, because, 
as regards the propositus, it is well established™that only 
descendanis up to three degrees can succeed. But, he urges 
that whatever may be the reason with reference to which the 
descendants of the propositus are limited to three degrees, the 
reasoning of the Privy Council in Budda Singh v. Laltu 
Singhi will justify him in claiming that in the case of the 
brother’s line the word “son” (in the expression brother’s 





1. (1915) L.R. 42 I.A. 208: I.L.R. 37 All. 604: 29 M.L.J. 434 (P.C.). 
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son) should be taken to extend to three degrees from the 
brother. 


We are unable to accede to the above argument. The 
Privy Council in Budda Singh v. Laltu Singh! were dealing 
not with that portion of Yajnavalkya’s text which refers to 
the brother’s son but with the commentary of Mitakshara 
relating to the next group of heirs, Gotrajas. In indicating 
the order of succession among Gotrajas the Mitakshara deals 
with the grandfather’s line and then with the great grand- 
father’s line. There is nothing whatever in their Lordships’ 
judgment to show that as regards those lines they intended to 
go down more than three degrees from the common ancestor. 
What they lay down is that in those passages where the 
Mitakshara uses the word “son” it is used notin the “literal” 
sense but in what is spoken of as the “extended” or “generic 
sense”. Once we reach the conclusion a word is used ina 
generic or extended sense, the question immediately arises, 
how to fix the limits of that generic or extended sense. It 
is not by any etymological significance that it has to be fixed 
but only with reference to other principles of law; and, if as 
clearly indicated in their Lordships’ judgment, the limiting 
principle is to be gathered from the text of Manu which refers 
to the offering of oblations by three degrees of descendants, 
it. will follow that the proper interpretation of their Lordships’ 
pronouncement is not that the three degrees ought to be 
calculated even after allowing for a further link from the 
common ancestor but only from the common ancestor. In 
this view the analogy of the pronouncement of the Privy 
Council in Budda Singh v. Laltu Singhi will not really 
help Mr. Satyanarayana Rao’s argument. That this must really 
have been their Lordships’ opinion is made clear by the way in 
which they refer to the passage from Nanda Panditha and 
also to the passage from Vyavastha Chandrika including the 


foot-note. In both of them the passages quoted by their- 


Lordships specifically refer to the brother’s son’s case as well 
and to the fact that the calculation should be taken only to the 
brother’s grandson and not to the brother’s great grandson. It 
is therefore not possible to hold that the defendants will come 
within the compact series of heirs as enumerated by Yajna- 
valkya. Mr. Satyanarayana Rao’s next point is that even if 
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the defendants do not come within the set of compact heirs, 


there is no reason why, as amongst Gothrajas, the principleof the 
nearer line being preferred to the more remote ought not to 
be followed: or the opinion indicated by Mr. Harrington. in 
the passage cited in Rutcheputty Dutt Iha, Bho Launauth 
Iah v. Rajunder Narain Rae and Coower Mohainder 
Narain Rael, viz., of carrying each line down to the seventh 
descent before going to the ascending line, ought not to be 
followed. As regards Mr. Harrington’s opinion, it is sufficient 
to say that he was not there dealing with the question of 
preferential right of succession at all but merely pointing out 
who are all the sapindas that ought to be exhausted before the 
inheritance can go to cognates. There is no doubt that all 
descendants up to the seventh degree will be comprehended 
within the term Sagothras or Sapindas. This is all that 
Mr. Harrington was laying down and that passage has so far 
not been understood as indicating the order of succession. No 
doubt in Budda Singh v. Laltu Singh? that passage was. 
brought to their Lordships’ notice and they leave its bearing 
open because in their opinion it was not necessary for the 
purpose of the case before them to decide whether succession 
in each line should be carried down to the seventh degree or 
not. But if Mr. Harrington’s statement is to be understood as. 
laying down a rule of preferential right of succession amongst. 
agnates, it will be difficult to reconcile it with the whole 
reasoning on which the judgment in Budda Singh v. Laltu 
Singh2, rests. There can be no doubt whatever that so far 
as the propositus is concerned, inheritance descends only to 
his three descendants and on failure of the third it ascends. 
There is absolutely no justification whatever for holding that 
in respect of collateral inheritance the matter should stand 
on a different footing. In Budda Singh v. Laltu Singh?, 
itself the Privy Council took pains to point out that the scheme 
of the Hindu Law of inheritance is quite logical and capable 


of logical application; surely no one need go out of the way 


to make it illogical. 


As for the theory that the descendants of a nearer line 
should be preferred to the descendants of a remoter line, this 
is not a complete or accurate statement of the law. The true 





sh Ga) puede 27s 1. (1839) 2 M.I.A. 132. 
2. (1915) L.R. 42 LA. 208: LL.R. 37 All. 604: 29 M.L.J. 434 (P.C.). 
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rule is that.the nearet heir excludes the more remote. It may 
no doubt often happen that the nearer heir will be found in 
the nearer line but it would not be safe to paraphrase the one 
into the other. The nearer heir is to be determined with 
. reference to a number of considerations, one of which no 
doubt may happen to be his being born in the nearer line. This 
rule about the “nearer line” is very much like another rule 
frequently assumed as the basis of decision in several Madras 
cases, viz., that Bandhusex parte paterna take in preference 
to Bandhus ex parte materna. The language used by ‘the 
Judicial Committee in a recent case Jotindra Nath Roy v. 
‘Nagendra Nath Royl, when the latter rule was brought to 
their Lordships’ notice may usefully be recalled here. 


The rule as to the preference of the nearer line is no 
doubt stated in the judgment of this Court in Chinnasami 
Pillai v. Kunju Pillai2 but much of the reasoning in that judg- 
ment has been set aside by the judgment of the Privy Council 
in Budda Singh v. Laltu Singh’. Differing from the opinion 
of the learned Judges of this Court, the Privy Council 
specifically approved of the view of Messrs. Sarvadhikari, 
Jolly and Shama Charan Sarkar and they also approved of 
the authority of the commentary of Apararka. What is even 
more important is that their Lordships in the concluding 
portion of the judgment specifically accept the applicability 
of the spiritual benefit theory which the learned Judges in 
Chinnasami Pillai v. Kunju Pillai? case expressly repudiated. 
There can be no doubt in the present case that on the appli- 
cation of the spiritual benefit theory the plaintiff will be the 
nearer heir. Whatever the position might have been at the 
time when the judgment in Chinnasami Pillai v. Kunju 
Pillai? was pronounced, several pronouncements of the 
Privy Council have since laid down that even in determining 
succession under the Mitakshara, the doctrine of spiritual 
benefit has got a place though only a subordinate place. Both 
in Budda Singh v. Laltu Singh3 and Masit Ullah v. 
Damodar Prasad+ the Privy Council have referred with 
approval to the passage in the Veeramitrodaya dealing with 


1. (1931) L.R. 58 LA. 372: I.L.R. 59 Cal. 576: 61 M.L.J. 442 (P.C.). 

- 2. (1911) LL.R. 35 Mad. 152: 21 M.L.J. 856 (P.C.). jx 

3. (1915) L.R. 42 I.A. 208: LL.R. 37 All. 604: 29 M.L.J. 434 (P.C.). 
4. (1926) IL.R. 48 AIL 518. 
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the position of son, grandson and great grandson, their right 
of inheritance, and their liability to pay debts and also the 
conferring of spiritual benefit. It is not therefore right to 
say that Veeramitrodaya cannot be relied on as an authority 
in dealing with this question even under the Mitakshara. 
The matter is put beyond further question by the judgment 
in Jotindra Nath Roy v. Nagendra Nath Royl where the 
doctrine of spiritual benefit is affirmed and applied by their 
Lordships as. ‘a test of -the measure of propinquity” in 
certain circumstances. In their Lordships’ opinion, it is “a 
mistake to suppose that the doctrine of spiritual benefit does 
not enter into the scheme of inheritance propounded in the 
Mitakshara’’. For these rersons, we hold that the plaintiff is 
entitled to succeed to Sarabaraju’s estate in preference to the 
defendants. 

As regards the direction in the decree of the lower Court 
in respect of mesne profits both parties agree that the following 
order may be substituted therefor: “and do pay the plaintiff 
mesne profits from fasli 1344, until delivery of possession or 
the expiry of three years whichever event first occurs, at the 
rate of Rs. 371, per year, less any cist and water-tax that 
may be paid by the defendants and that the plaintiff do pay 
Rs. 54 being the excess recovered by him from the defendants 
in respect of profits up to the end of fasli 1343.” Subject 
to this variation the decree of the Court below is confirmed 
and the appeal dismissed with costs. 


K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—MR. JUSTICE Kine. 


Sivaji Govinda Rao oe Rao 
Saheb P ipai aii Counter- 
l Petitioner) 





v. 
N. N. C. T. C. V. Firm by its 
partner Chidambaram Chettiar 
and others ; .. Respondents (Decree-holders 
and Petitioners). 


Civil Procedure Code (V of 1908), S. 60 (n)—“ Right to future mainten- 
ance”—Meaning—Usufructuary mortgage of entire property—Monthly 





ze OPD R, 58 LA. ers rg L. R. 59 Cal. 576: 61 M.L.J. 442 (P.C). 
M. S. A. No. 17 of 193 8th April, 1935. 
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allowance. reserved to morigagor under mortgage transaction—Whether 
exempt from attachment. “4 - 

The expression “ the right to future maintenance” in S. 60 (n), Civil 
Procedure Code, means the right of one person to receive from another 
board, lodging, clothing and the other necessaries of life. Where the debtor is 
entitled by agreement to receive periodical money payments with which to 
procure himself the necessaries of life the allowance is alienable and is 
liable to attachment. And there is nothing in S. 60 to the effect that every 
judgment-debtor is entitled to retain a certain minimum income free from 
attachment. 


Where a person who usufructuarily mortgaged all his properties was 
entitled under the terms of the mortgage transaction to, receive from the 
mortgagee a certain monthly allowance towards his maintenance, and the 
right to the allowance having been attached at the instance of a creditor 
the debtor pleaded that it was his sole means of support and was exempt 
from attachment under S. 60 (7), Civil Procedure Code, 


Held, that the monthly allowance reserved under the mortgage transac- 
tion was not exempt from attachment at the instance of the creditor. 

Har Sankar Prasad Singh v. Baijnath Das, (1901) I:L.R. 23 All.-164; 
Raja Padmanand v. Rama Prasad Malvi, (1912) 16 C.L.J. 354 and Rajah of 
Ramnad v. Subramaniam Chettiar, (1928) LL.R. 52 Mad. 465, relied on. 


Rajendra Narain Singh v. Sundara Bibi, (1925) L.R. 52 L.A. 262: LL.R. 
47 All. 385: 49 M.L.J. 244 (P.C.), considered, 


Appeal against the order of the District Court of West 
Tanjore at Tanjore, dated 5th December, 1933 and made in 
A. S..No. 12 of 1933 preferred against the order of the Court 
of the District Munsif of Tanjore, dated 27th October, 1932 
and made in E. P. No. 242 of 1932 in O. S. No. 4 of 1928. 


A. V. Viswanatha Sastri for appellant. 


N. Sivaramakrishna Aiyar and A. Balasubramania Aiyar 
for respondents. 


The Court delivered the following 


JupcMENT.—The appellant in this case mortgaged all his 
properties to a usufructuary mortgagee in 1918, and as one of 
the terms of that transaction is entitled to receive from him 
an allowance of Rs. 100a month. He claims that this allow- 
ance, -which he says is subject to a very large deduction on 


account of rent due to the mortgagee is paid to him specifically - 


for his maintenance and is his sole means of support. In 
E. P. No. 242 of 1932 a creditor of the appellant sought to 


attach his right to the allowance. Appellant contended that it - 


-was exempt from attachment under S. 60 (), Civil Procedure 
Code. The first Court upheld this contention but on appeal 
the learned District Judge rejected it and ordered execution 


to proceed. - i 
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The determination of this question depends upon the 
meaning of the expression ‘right to future maintenance’. In 
its primary sense that expression means simply the right of 
one person to receive from another board, lodging, clothing 
and the other necessaries of life. Clearly no creditor can. 
prevent any person who is thus under an obligation to maintain 
his debtor from doing so. It is only when this obligation is. 
so to speak, not met in kind, but in some commuted form that 
difficulties arise. The debtor is now entitled by agreement to 
receive periodical money payments with which to procure for 
himself the necessaries of life. Can those payments be attached * 
Appellant’s learned advocate contends that so long as the 
allowance is not excessive that is, is not more than is required. 
for maintenance, due regard being had to the status in life of 
the recipient, it is always protected no matter how the right 
first arose. On the other hand the view taken by the learned. 
District Judge is that there must first exist the right to mainten-. 
ance independently of contract, a right derived from the 
personal law and personal relationship of the parties, and only 
when stich a right has been commuted can protection be 
afforded. Where the right is created for the first time by 
contract it is always alienable and subject to attachment. It 
seems to me from a study of the authorities-that of these two. 
views the latter must prevail. 


That the former view is too comprehensive becomes clear 
from an examination of the cases in which it has been held 
that allowances are not exempt from attachment. In 
Har Shankar Prasad Singh v. Baijnath Dasi a vendor sold all 
his property to the Court of Wards. The sale-price was paid 
partly in cash and partly in the form of an annuity. In Gopal 
Lal Seal v. Marsden? an annuity was bequeathed by will. 
Neither of these annuities was held to be exempt. In Padma- 
nand v. Rama Prasad’ a father sold property to his son and as. 
part of the transaction it was provided that the son should 
pay his father an allowance of Rs. 4,000 a month. In Rajah of 
Ramnad v. Subramaniam Chettiar4 the Rajah of Ramnad 


. mortgaged his zamindari, and covenanted with the mortgagee 


that he should receive an allowanceof Rs: 5,000a month. These 
allowances also were held not to be exempt. Now no doubt in 








1: (1901) LL.R. 23 All. 164. 2. (1906) 10 C.W.N. 1102. 
3. (1912) 16 Cal. L. J. 354. 4, (1928) I.L.R. 52 Mad. 465. 
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three of these cases, the parties were rich men and the allow- 
ances were large, but there is nothing in these decisions which 
confines the right of attachment to a portion only ofthe 
allowances. Nor is there anything in S. 60 itself which provides 
that every judgment-debtor is entitled to retain a certain 
minimum income free from attachment. Special provisions are 
no doubt made for Government pensioners and certain 
salaried officials but any judgment-debtor who, for instance, 
depends solely for his income upon investments is liable under 
S. 60 to have all his securities sold and so lose all his income. 


I come then to an examination of the other class of cases 
where allowances have been held either inalienable as personal 
property under S. 6 (d) of the Transfer of Property Act (and 
therefore not liable to attachment) or exempt under S. 60 (n), 
Civil Procedure Code. In Subraya v. Krishnal a widow 
surrendered her life-interest in her husband’s estate to the 
nearest reversioner in return for a right of residence and the 
receipt of a certain quantity of paddy every year. This right 
was held to be inalienable. In Palikandy Mammad v. Krishnan 
Nair? the karnavan of a Malabar tarwad who was deposed 
from his managership was allotted properties and granted a 
cash allowance by the terms of a family agreement for his 
maintenance. The allowance was held to be protected from 
attachment under S. 60 (n). In Tara Sundari Debi v. Saroda 
Charan Banerjee’ what was considered was a deed of gift by a 
father to his daughter by which Rs. 6,000 was paid in a lump 
sum, and an annual allowance of Rs. 600 was granted. This 
allowance was held to be personal and inalienable property 
exempt from attachment. The decision depended upon the 
facts of the case, and particularly the intention of the grantor, 
who it appeared, wished to compensate his daughter financially 
for marrying her to a husband with inadequate means. 


Now it is clear from an analysis of these three cases that 
all are concerned with family relationship, and the allowances 
in all of them were granted in recognition of some pre-existing 
‘right. There remains only one case to be considered, which is 
reported in Sundar Bibi v. Raj Indar Narain Singh’ and again 
after appeal to the Privy Council in Rajindra Narain Singh v. 
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Sundara Bibit. There a younger brother was by a family. 
arrangement granted certain villages ‘in lieu of maintenance’ . 
with the life-interest in the income, and the right to full owner- 
ship if he should survive his elder brother. The High Court. 
held that his property in the villages was saleable and was 
not aright to future maintenance. It then, however, proceeded - 
to give practical directions for the carrying out of the execu- 
tion by a Receiver, and suggested that provision should be 
made from the income of the villages for the maintenance of 
the debtor. In appeal the Privy Council appears in one passage 
to hold that the brother’s right to maintenance was not legally 
attachable under the Civil Procedure Code though it might be 
attached by way of equitable execution, but as is pointed out 
by Beaumont, C.J. in Secretary of State for Indiav. Bai Somi2 
the judgment of the Privy Council is a difficult one to interpret, 
and there is no clearly-expressed finding that the brother’s ` 
property was a right to future maintenance. Even however if 
all doubts were removed on this point, thisis still a case of a 
family agreement in which the undoubted rights in the family 
property which the younger brother possessed were provided 
for by the grant of a particular income. Itis not a case of a 
right arising for the first time out of contract. l 


Upon a consideration of all the cases cited before me it 
will be seen at once that the only cases which really form any- 
thing like a close parallel to the facts with which Ihave now to 
deal were Har Shankar Prasad Singh v. Baijnath Das3, Rajah 
of Ramnad v. Subramaniam Chettiar4 and in a lesser 
degree Padmanand v. Rama Prasad5. In all those cases 
the provision for an annuity or allowance was made by a 
vendor ora mortgagor as part of the transaction by which 
he sold or mortgaged his property, and as Ihave said, in 
all the cases the annuity or allowance was held not to be exempt 
from attachment. I can see no reason why I should not follow 
those decisions in disposing of the present case, and I 
accordingly agree with the view of the learned District Judge 
and dismiss this appeal with costs. 





B.V.V. Appeal dismissed. 
1. (1928) LR. 47 All. 385. = 2. (1933) LL.R. 57 Bom. 507. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CURGENVEN AND Mr. JUSTICE 
Kina. 
Sree Rajah Uppalapati Suryanarayaneswara 
Jogi Jagannadharaju Garu and another .. Appellants* 


(Plaintiff's L.Rs.). 
v. 
The Taluk Board, Rajahmundry by its l 
President, and another .. Respondents (De- 


fendant & Nil). 


Madras Local Boards Act (XIV of 1920 as amended), Ss. 60 and 163-A— 
“Public roads’ —Puntas or Village tracks whether come under—Vesting of 
rights in Taluk Board—Trees of spontaneous growih on road—Right of 
ownership in trees and their usufruct—Extent of rights of Taluk Board 
over such trees. 

“Puntas” or village tracks are public roads within the meaning of S. 60 
of the Madras Local Boards Act and they are therefore vested in the Taluk 
Board under the provisions of that section. But the vesting confers on the 

Board such property only as is necessary for the control, protection and 
maintenance of the road as a highway for public use and not the absolute 
right of ownership over the land. Thus in respect of trees of spontaneous 
growth standing on the road the Board may have the power to cut down such 
of them as obstruct the use of the road, butit has not the right to claim full 
ownership of the trees and their usufruct, which continue to vest in the owner 
of the soil. 

Sundaram Atyar v. The Municipal Council of Madura, (1901) I.L.R. 25 
Mad. 635 and Observations of Lord Herschell in The Mayor of Tunbridge 
Wells v. Baird, (1896) A.C. 434, relied on. 

Coverdale v. Charlion, (1878) L.R.4 Q.B.D. 104, The Board of Works for 
the Wandsworth Disirict v. The United Telephone Co., Lid., (1884) 13 Q.B. 
D. 904, Municipal Council of Sydney v. Young, (1898) A.C. 457, Vesiry of St. 
“Mary Battersea v. County of London and Brush Provincial Elciric Lighting 
Co. Lid., (1899) 1 Ch. D. 474 and Stillwell v. New Windsor Corporation, 
(1932) 2 Ch. 155, considered. 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in A. S. No. 46 of 1929 (A.S. No. 146 
of 1928, District Court, East Godavari at Rajahmundry) 
preferred against the decree of the Court of the District 
Munsif of Rajahmundry in O. S. No. 181 of 1926. 

P. Somasundaram for appellants. 

G. Lakshmanna and A. Lakshmayya for respondents. 

The judgment of the Court was delivered by 

King, J.—The plaintiff in this suit was a Zamindar who 
owned the villages of Bellampudi and Pedapudi in the East 





*S. A. No. 437 of 1931. i 2nd April, 1935. 
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Godavari District. In those villages are certain ‘puntas’ or 
village tracks, and in 1923 the Taluk Board of Rajahmundry 
sold certain trees growing on those puntas and sold the 
usufruct of certain other trees so growing for a sum of 
Rs. 146-14-0. In 1926 the Zamindar, claiming title in the 
trees in himself, brought this suit to recover that sum from the 
Taluk Board, and for a declaration and perpetual injunction. 
Both the Courts below have dismissed his suit. 

Though this was contested originally by the Zamindar it 
is common ground in this appeal that the ‘puntas’ in question 
are ‘public roads’ within the meaning of S. 60 of the Local 
Boards Act, and that they therefore vested in the Taluk Board 
under the provisions of that section. But the trees growing 
upon a public road are nowhere specifically vested in the Board, 
and what we have to decide is whether the effect of the vesting 
under S. 60 is to confer ownership of such trees upon the 
Board. 

The only section of the Local Boards Act itself which is 
of assistance in this matter would seem to be S. 163-A, an 
additional section enacted in 1930. Sub-S. (2) of that section 
runs as follows :— 

“No person shall fell, remove, destroy, lop or strip bark or leaves from or 
otherwise damage any tree vesting in or belonging to a Local Board and 
growing on any such public road or property except with the previous per- 
mission of the President of the Local Board and on such conditions as the 
President may impose”. 

It might be argued that if the mere existence of a tree 
upon a public road or other property vested in a Local Board 
renders that tree in every sense the property of the Board this 
provision would have been differently drafted—but such an 
argument would not be conclusive, and we must proceed to 
discuss the matter on general principles and with reference to 
decided cases. And in doing so we must take it for granted in 
the absence of anything in the pleadings or evidence to the 
contrary that the trees in question were planted by neither 
party but were of spontaneous growth. The earliest cases to 
which reference has been made in discussing the general 
question of the nature and extent of the property in streets or 
roads created by statute in local authorities are from England. 
The first is Coverdale v. Charltoni. It was there held that the 
local authority had such proprietary interest in a lane 





1, (1878) 4Q.B D. 104. 
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under S. 149 of the Public Health Act that it would lease 
the right of grazing the grass growing in that lane. In 
Wandsworth Board of Works v. United Telephone Co., 
it was held that the vesting of a street in a local authority 
did not give that authority any right to prevent a Telephone 
Company from stretching a telephone wire across that street at 
a considerable height above its level. In The Mayor of 
Tunbridge Wells v. Baird? it was held that an Urban authority 
in which a street vested by virtue of S. 149 of the Public 
Health Act was not thereby empowered to construct an under- 
ground lavatory beneath the street. In Municipal Council of 
Sydney v. Young’ it was held by the Privy Council that where 
a certain portion of a public street vested in the Council was 
taken for the purpose of the construction of a tramway the 
Council had no such proprietary interest in the street as would 
‘entitle it to receive compensation. In Battersea Vestry 
v. County of London and Brush Provincial Electric Lighting 
Co., Lid.,4 it was held that though the Company had acted 
illegally in laying down its electric mains under streets 
vested in the vestry the rights of the vestry were not thereby 
permanently infringed, as it had no property in the soil of the 
street at the depth (which happened to be only two feet) at 
. which the mains were laid. 

What then are the principles underlying these dedisions? 
The decisions have all been very carefully considered by 
Bashyam Aiyangar, J. in S. Sundaram Aiyar v. The Municipal 
Council of Madura and the Secretary of State for India in 


Councils and his view of them is very fairly represented by. 


the head note which runs as follows :— 


“Whena street is vested in a Municipal Council, such vesting does not 
transfer to the Municipal authority the rights of the owner in the site or soil 
over which the street exists. It doesnot own the soil from the centre of the 
earth (and the air above it) usque ad coelum, but it has the exclusive right to 
manage and control the surface of the soil and so much of the soil below and 
of the space above the surface as is necessary to enable it to adequately 
maintain the street as a street. It has alsoa certain property in the soil of 
the street which would enable it as owner to bring a possessory action against 
trespessers”. 


We can see no reason not to accept this view, and in our 
own examination of the English authorities think that the true 
principle has been very clearly and very cogently laid down by 

1. (1884) 13 Q.B.D. 904. 


2. (1896) A.C. 434. 3. (1898) A.C. 457. 
4. (1899) 1 Ch. D. 474. 5. (1901) LL.R. 25 Mad. 635: 12 M.L.J. 37. 
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Lord Herschell in The M ayor of Tunbridge Wells v. Baird1 in 
the following words :— 


“My Lords, it seems to me that the vesting of the street vests in the 
Urban authority such property and such property only as is necessary for the 
control, protection and maintenance of the street as a highway for public use”. 


.Now the validity of these principles and their applicability f 
to Indian Statutes have not been attacked in any authority 
since S. Sundaram Aiyar v. The Municipal Council of 
Madura and the Secretary.of State for India in Council.2 
In Basaweswaraswami v. The Bellary Municipal Council® 


-Sadasiva Aiyar, J. expressed his regret that the complications. 


of English law had been introduced into this Presidency through 
the judgment of Bashyam Aiyangar, J., but he also says that it 
is now too late to go back on these distinctions. There can be 
no question therefore that in this case the Taluk Board was not 
vested with full proprietary rights over the soil of the ‘puntas’. 

It is however argued for the Respondent that the decision 
in Coverdale v. Charlton4 is directly applicable to this case, and 
that whatever may have been said in cases dealing with lava- 
tories or telephone wires or encroachments by means of pials. 
(as in the Madras cases) there issome proprietary right in a. 
local body which must at least extend to the surface of a road 
and therefore to everything growing upon it. On the question 


‘of the right to pasturage Coverdale v. Charlion4 has never been 


dissented from, and there is no logical distinction between 
grass and trees when both spring up spontaneously upon a road. 

The case in Stillwell v. New Windsor Corporations is. 
relied upon in this connection. There the question was whether 
certain trees standing upon a public highway should be removed 
by order of the public authority, and it was held that Mrs. 
Stillwell who claimed to be the owner of the trees could not 
resist an order for their removal, as they amounted to a danger 
and an obstruction in the use of the highway. Certain incidental 
remarks in the judgment suggest that as the trees were part of 
the highway the property in the trees vested in the local 
authority, but the learned Judge is careful not to commit him- 
self to saying that the local authority owns the trees for all 
purposes, and says he is not called upon to decide to whom the: 
timber would belong when the trees were removed. The case 


ere 


1. (1896) A.C. 434. 2. (1901) I.L.R. 25 Mad. 635: 12 M.L.J. 37. 
3. (1912) LL.R. 38 oe 23 M.L.J. 479. 4. (1878) 4.Q.B.D. 104. 


— 





(1932) 2 Ch. 155, | 
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is therefore of no direct assistance to the respondent in his 
present contention. 


It seems to us that the Respondent here does not take the 
true view of the nature of the ownership of property in a road 
by a local authority. He is inclined to agree that the local 
authority possesses no absolute rights of ownership to the sky 
above the road or to minerals beneath it, but he contends that 
there still remains some absolute right to a limited cubic content 
of material represented by the surface and a reasonable 
thickness beneath it. No doubt this is true in the sense that no 
possible claim to exercise any complete right of property over 
such surface or material could ever be recognised in any other 
person so long as the road remains a road, but that the right 
of the local authority is not an absolute right of ownership is, 
we think, made quite clear by the Sydney decision where its 
claim to compensation as soon as the road ceases to be a road is 
negatived. We must repeat therefore, that the true principle 
is that enunciated by Lord Herschell. It is no mere question 
of the topographical limitations of height and depth. The 
limitations are those set by the scope of the functions and duties 
of the local authority in maintaining the road in proper condi- 
tion. The property vested is ‘such property and such property 
only as is necessary for the control, protection and maintenance 
of the street as a highway for public use’. 


Applying then this principle to the present facts we can 
conceive of circumstances in which it might be necessary for 
the Taluk Board to cut down trees which obstructed the use 
of the ‘puntas’ or interfered with the safety of those using 
them, but we can conceive of no principle which requires that 
in order to preserve the ‘puntas’ as ‘puntas’ it is necessary for 
the Board to have full ownership of all trees and their usufruct. 
Both the Courts below leap lightly over the gap which separates 
right of control from full ownership. We cannot follow them 
in this, and must hold that the right to these trees lay in the 
Zamindar. There still however remains the question whether 
the Zamindar’s right is now barred by limitation. This is the 
subject-matter of the third issue, and has been expressly left 
unconsidered by the lower appellate Court. 


We must accordingly remand the suit to the lower appellate 


court for fresh disposal according to law after a finding has 
35 ` 
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been duly given on this issue. Court-fee on the memorandum 
of Second Appeal to be refunded. Costs of Second Appeal to 
abide the result. 


B.V.V. —_—— Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE VENKATASUBBA Rao. 


M. Ar. Rm. M. Annamalai 
Chettiar and others .. Petitioners* (Defendants Nos. 1, 
v. 3, 4,7 and 8) 
Al. A. C. T. Solayappa 
Chettiar and another .. Respondents (Plaintiffs). 


Civil Procedure Code (V of 1908), S. 92 and Madras Hindu Religious 
Endowments Act, S.73—Endowment of fund for renovation of a temple and 
maintenance of a veda patasala—Purposes of the trust blended, without any 
separate apportionment—Religious and charitable purposes—Suit lying under 
S. 92—Court having jurisdiction. 

The respective spheres of S. 92 of the Civil Procedure Code anid S. 73 of 
the Madras Hindu Religious Endowments Act (II of 1927) must not be for- 
gotten. The latter Act removes from the ambit of S. 92 which relates to all 
trusts of a religious nature, only those religious trusts which amount to 
‘religious endowments’ under the Act. 

Where an endowment was set apart for two purposes, the renovation of 
a ‘temple which was a religious endowment and the maintenance of a veda 
patasala which was not connected with any temple and hence was nota 
religious endowment and the entire amount of the fund was devoted to both 
the purposes together, there being no apportionment or severance of the 
fund, 

Held, that the fund in the case having been devoted to two purposes, 
one falling within the Endowments Act, and the other, though a religious 


purpose, falling outside it, it was nota religious endowment as defined by 


the Act. 

Held further, that a suit under S.92 of the Code should be brought 
where the subject-matter of the trust, that is to say, the trust property or 
the trust money or any part of it was situate. 

Padampat Singhanya v. Narayandas Jhunjhunwala, (1931) I.L.R. 59 Cal. 
357, referred to. 

The claim of the cestui que trust is in general a simple contract debt and 
it makes no difference for this purpose whether the defendants are in the 
strict sense of that term trustees or mere managers of the kind as described 
in Vidya Varuthi v. Balusami Aiyar, (1921) L, R. 48 I. A. 302: I.L. R. 44 
Mad. 831: 46 M.L.J. 346 (P.C.). 

In the present case where the suit had been brought for the reliefs 
such as are usually claimed under S. 92 against the then functioning trustees, 
the funds in question were in the hands of the trustees or in any case the 
claim against them was in the nature of a debt. The proper Court for 
enforcing the claim would be either the Court having jurisdiction over 
the place where the debtors (trustees) reside or where the debt could be 
enforced on the ground thata part of the cause of action arose within its 


* C.R.P. No. 1096 of 1934. 16th January, 1935. 
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jurisdiction. The suit would be properly instituted in the District Court of 
the place where the veda patasala and temple were situated, though under 
S. 92 both the sub-Court and the District Court to which it was subordi- 
nate, would have concurrent jurisdiction. 


Petition under Ss. 115 of Act V of 1908 and 107 of 
the Government of India Act, praying the High Court to 
revise the findings of the Court of the Subordinate Judge of 
‘Tiruvarur in O.S. No. 50 of 1932. 


S. Srinivasa Aiyangar and V. Ramaswami Aiyar for peti- 
tioners. s 


T. M. Krishnaswami Aiyar and K. Ramanathan Chettiar 
for respondents. 


The Court delivered the following 


JupcmMEentT.—This case raises the question as to the nature 
-of the suit trusts and on that depends whether the lower Court 
thas jurisdiction to try the suit. Are the trusts governed by 
S. 92 of the Civil Procedure Code or by S. 73 of the Madras 
‘Hindu Religious Endowments Act (Act IT of 1927), that is the 
‘question as regards the nature of the trusts that has to be 
decided. 


_ The plaint alleges that by an agreement come to about the 
-year 1903 among the members of certain Nattukottai Chetty 
families (now represented by the plaintiffs and the defendants) 
a sum of Rs. 54,000 was set apart for certain purposes. In 
paragraph 4 of the plaint those purposes are thus described :— 


“It was agreed by and among the members of the first four families, 
about the year 1903, that a sum of Rs. 54,000 should be set apart by them for 
the Thirnpani (i.e.) the renovation of the Sri Vedanayagi Amman Temple, at 
Vedaranyam, that a large sum out of the same should be set apart for the 
‘maintenance and conduct of the Veda Patasala which was already in existence 
and being run on a moderate scale from the contribution made prior thereto 
‘by the aforesaid four families and that with the said sum of Rs. 54,000 and 
‘the interest accruing therefrom the Vedanayagi Amman Temple should be 
‘renovated and repaired and the Patasala should be efficiently conducted by 
‘the members of the said families.” 


Paragraph 8 then deals with another endowment made 
about 1907 of a further sum of Rs. 12,500. The passage 
dealing with that endowment is extracted below : 


“Tn addition to the aforesaid endowments in or about 1907 a further sum 
of Rs. 12,500 made up of 10 shares of Rs. 1,250 each, contributed by the 
families of plaintiffs and defendants 1 to 6, 8 to 20, 24 to 26 and one Malladi 
Sathilingam was allotted for the purpose of starting and maintaining an ins- 
titution of pious service, familiarly known among the Nattukottai Chetty 
Community as Kulithaligai in the said Vedaranyam Temple and the funds 

. were similarly agreed to be invested and improved.” 
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‘Annamalai The plaint charges the defendants or some of them with 
Chettiar maladministration of the trust funds, which with the accumu- 
Salya ppa lation of interest, are alleged to amount to over five lakhs of 
"rupees and prays (1) that certain defendants, the present 
managing trustees, may be removed from their office, (2) that 
new trustees, may be appointed, (3) that the defendants may 
be directed to render an account of the trust funds and (4) 
that a scheme of management in respect of the charities be 

framed. s 

The plaintiffs obtained for the filing of the suit, the con- 
sent of the Advocate-General under S. 92 of the Civil Proce- 
dure Code as well as of the Board under S. 73 of the Hindu 
Religious Endowments Act. The question -is whether the 
Court of the Subordinate Judge of Tiruvarur, where the 
suit has been filed, has jurisdiction to entertain it. 

Section 92 of the Civil Procedure Code, applies.to trusts 
“created for public purposes of a charitable or religious nature.” 
But the application of that section is excluded by S. 73 of the 
Endowments Act in the case of religious endowments falling 

` within it. The result is, that all charitable trusts are still 

. governed by S. 92 of the Civil Procedure Code; but where the 
trusts are of a “religious nature,” such of those trusts as are 
“religious endowments” within the meaning of the Endow- 
ments Act, are removed from the ambit of S. 92 and to that 
limited class of religious trusts S. 73 of the Local Act applies. 
The effect of the last mentioned Section is, that no suit can be 
brought in respect of the religious endowments as defined by 
the Madras Act, “except as provided by that Act” which 
expression has been held to mean “except under the provisions 
of that Act”. (See Vythilinga Pandara Sannadhi v. Ranga- 
nadha Mudaliari. The Court mentioned in S. 73 as having 
jurisdiction in respect of religious endowments referred to in 
it, is the “Court of the District Judge within whose local limits 
a Committee exercises its jurisdiction or a mutt or temple is 
situated” [S. 9 (3).] 

Now, turning to the definition of “religious endowments” 
under the Madras Act, so far as it is material to the present 
purpose, the expression means, all property given or endowed 
for the performance of any service or charity connected with 
atemple; the Court having jurisdiction over those religious 





1. (1933) LL.R. 57 Mad. 362: 66 M.L.J. 98. 
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endowments under the relevant part of the definition of “Court” 

referred to above, is the Court of District Judge within whose 

local limits the temple in connection with which the service or 
charity has to be performed, is situated. 


If the trusts referred to in the plaint are religious endow- 
ments within the meaning of the local Act then the Court 
having jurisdiction would be the District Court of East Tanjore 
within whose local limits the temple of Sree Vedanayagi 
Amman at Vedaranyam is situated; the Court of Subordinate 
Judge at Tiruvarur (which Court, it may be mentioned, is in 
the District of East Tanjore) where the present suit has been 
instituted, would in that event have no jurisdiction. 


The question then is, are the suit trusts “religious endow- 
ments” as defined by the local Act? The plaint, as already 
stated, refers to the two distinct endowments and each of them 
for the present purpose has to be considered separately. The 
first endowment is that of Rs. 54,000 which, according to the 
plaint, is set apart for two purposes—the renovation of the 
temple and the maintenance of the Veda Patasala. The entire 
amount is devoted to both the purposes together, there being no 
apportionment or severance of the fund. That the two purpo- 
ses are blended and that the fund is one and entire, is brought 
out very clearly by the allegation in the plaint that “the sum is 
set apart for the renovation but that a large portion out of it 
should be applied to the maintenance of the Veda Patasala’’. 
If the object of the trust were the renovation of the temple 
and nothing more, that the trust would in that event be a reli- 
gious endowment under the local Act, can admit of no doubt; 
for, the renovating of a temple would clearly be the ‘‘perform- 
ance” of a “charity” in connection with that temple. But what 
. is the effect of combining with that purpose, the maintaining of 
a Veda Patasala which, it must be observed, is not connected 
with any temple? Under the Act, it is of the essence of a 
religious endowment, that it should be so connected and as this 
requisite is wanting, the fund to the extent to which it is 
devoted to this purpose, cannot be held to be a religious endow- 
ment. Although it is not a religious endowment under the 
Act the object is nevertheless not temporal or secular in charac- 
ter as the plaintiffs contend, but is of a religious nature under 
S..92 of the Code of Civil Procedure. The object of maintain- 
ing a Veda Patasala is not to promote knowledge in general 
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but spiritual knowledge; in other words, its purpose is the 
advancement of religion. Under the English decisions, gifts 
for the maintenance of institutions, such as the Society for 
Propagation of the Gospel, or the Promotion of Christian 
Knowledge, are gifts for religious purposes and hence are 
charitable; for, all religious trusts are in a sense charitable, 
although the converse of this proposition does not hold good. 
A Veda Patasala is akin to the institution mentioned above as 
its purpose is the promoting of knowledge of the Vedas. 


The fund in this case being devoted to two purposes, one 
falling within the Act and the other, though a religious pur- 
pose, falling outside it, I must hold that that fund is not a re- 
ligious endowment as defined by the Act. The respective 
spheres of S. 92 of the Civil Procedure Code and S. 73 of the. 
Religious Endowments Act must not be forgotten. The latter 
Act removes as already stated, from the ambit of S. 92 which 
relates to all trusts of a religious nature, only those religious 
trusts which amount to “religious endowments” under that Act. 


In regard then to the first endowment which, as I have 
held, is governed by S. 92 of the Code of Civil Procedure, the 
question arises, which is the Court having jurisdiction in 
respect of it? That section enacts that a suit may be brought 
either “in the principal Civil Court of original jurisdiction or 
in any other Court empowered in that behalf by the Local 
Government within the Local limits of whose jurisdiction the 
whole or any part of the subject-matter of the trust is situate.” 
The point to consider is, what is the meaning of the expression 
“the subject-matter of the trust?” The plaintiffs contend that 
it includes the purposes or the object of the trust and go on to 
maintain that as the Vedaranyam temple and the Veda 
Patasala are situated within the local limits of the Sub-Court 
of Tiruvarur, that Court has jurisdiction. This argument 
ignores the well-known distinction in regard to a trust, namely, 
its subject-matter and its object, and must be rejected. In this 
very section both the sets of expression are found used (see the 
main part and clause (¢) ). The Charitable and Religious Trusts 
Act (Act XIV of 1920) deals with public trusts and is there- 
fore an act in pari materia, and the two expressions in relation 
to a trust the “subject matter” and the object—are there used 
in different senses. Similarly in English works dealing with 
charitable trust, the same distinction is maintained (See 
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Halsbury’s Laws of England, Hailsham Edition, Vol. IV, p. 171 
(ascertained of the subject-matter of the trust), and p. 175 
(ascertainment of the objects of the trust).) +I am therefore 
quite clear that a suit under S. 92 should be brought where the 
‘subject-matter of the trust, that is to say, the trust property or 
the trust money or any part of it, is situate. (See Padampat 
Singhanya v. Narayandas Jhunjhunwallal where it is assum- 
ed that the subject of the trust means the trust property.) 

So far as the first endowment is concerned, although the 
ground urged by the plaintiffs in support of the Tiruvarur 
Sub-Court having jurisdiction is, as stated above, wrong, that 
Court has nevertheless jurisdiction for other reasonsas I shall 
presently show. The test, as already mentioned, is, where is 
the trust money or any part of it situate? The claim of the 
Cestui Que Trust, as stated by Lewin, is in general a simple 
contract debt [Lewin on Trust, (1928) 13th Edn., p. 952] 
and as Mr. S. Srinivasa Atyangar rightly contends, it 
makes -no difference for this purpose whether the defend- 
ants are trustees in the strict sense of that term or mere 
managers of the kind described in Vidya Varuthi Thirtha 

v. Balusami Atyar.2 The funds in question are in the 
hands of the trustees or ought to be with them; if not, they 
have been invested. In any case, the claim against them is in 
the nature of a debt. The question then arises, where is this 
debt situate? The actual state of an investment is, as pointed 
out by Russell, J., in Favorke v. Steinkop ffs entirely irrelevant 
as the investment can be altered from time to time. “But 
debts do, in one form or another,” observes Lord Buck- 
master, “represent property of very considerable value in the 
modern world, and it appears to me it is desirable that they 
should possess a locality, even if they are invested with it by 
means of a legal fiction.” (English Scottish and Australian 
Bank, Lid. v. Inland Revenue Commissioners.4) In that case 
Lord Macmillan quotes Lord Lindley’s observation: 

“to talk of property as existing nowhere is to use language which to me 
is unintelligible.” 


It being thus established that a debt may have a local 
situation, the question is, where a debt, according to the rules. 


of law, can be said to be situate. The debt is where the bond 


1. (1931) LL.R. 59 Cal. 357. 
2. (1921) L.R. 48 I.A. 302: 44 Mad. 831: 46M.L.J. 346 (P.C.). 
3. . (1922) 1 Ch. 174. . 4. (1932) A.C. 238. 


Annamalai 
Chettiar 


v. 
Solayappa. 
Chettiar. 


„Annamalai . 


Chettiar . 


v. 
Solayappa 
Chettiar. 


280. THE MADRAS LAW JOURNAL REPORTS. © [vou. 


is, being upon a speciality; but debt upon a contract follows the 
person of the debtor. English Scottish and Australian Bank, 
Lid. v. Inland Revenue Commissionersi. As Dicey points out: 


“ Debts, choses-in-action and claims of any kind must be held situate 
where the debtor or other person against whom a claim exists resides; or in ’ 
other words, debts or choses inaction are generally to be looked upon as 
situate in the country where they are properly recoverable or can be enforc- 
ed.” 


[Dicey’s Conflict of Laws, (1932) Sth Edn., p. 341.] 
See also Favorke .v. Steinkopf? already quoted, at p. 178, 
Chathurbhuj Piramal v. Chunilal Oomkarmal.3 The situa- 
tion of the debt therefore is either where the debtor 
resides or where it is recoverable or can be enforced. 
In the present case, the debtors (t.e., the trustees), it is 
said, reside at Pallatur within the jurisdiction of the 
Ramnad District Court and not of the Tiruvarur Sub- 
Court where this suit has been filed. But the debt may be 
situate, as pointed out also where it is recoverable or can be 
enforced. As to where the present debt can be recovered or 
be enforced, reference should be made to S. 20 of the Civil 
Procedure Code, which enacts that a suit may be instituted in 
the Court within the local limits of whose jurisdiction either 
the defendants reside or the cause of action wholly or in part 
arises. There can be no question that in Vedaranyam where 
‘the temple and the Patasala in respect of which the trusts are 
-to be executed, are situate, a part of the cause of action arises. 
Under the English Law where no place is appointed for the 
performance of a contract, the debtor is bound to find the 
creditor, in other words, there is an implied promise on the 
„part of the debtor to pay where the creditor resides. [See 
Mulla’s Civil Procedure Code, (1934) 10th Edn., p. 119, . 
‘Commentary under S. 20] Their Lordships of the Judicial 
‘Committee point out in Soniram v. Tata & Co.,4 that even 
-under the Indian Law in ascertaining the intention of the 
parties, regard should be had to the fact that the obligation 
‘to pay the creditor involves the further obligation of finding 
-the creditor so as to pay him. It follows from what I have 
said, that the debt is situated also at Vedaranyam where 
-under the provisions of the Civil Procedure Code, it can be 
recovered or enforced. 





1. (1932) A.C. 238. 2. (1922) I. Ch. 174. 
-3. (1933) L.R. 60 I.A.: 211: I.L.R. 57 Bom. 474 at 483: 65 M.L.J. 37 (P.C.). 
4, (1927) L.R. 54 I.A. 265: LL.R. 5 Rang 451: 53. M.L.J.25 (P.C.). 
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To sum up, the debt in question has two local situations: 
(1) Where the debtors reside, namely, Pallatur within the 
jurisdiction of the Ramnad District Court and (2) Where the 
debt can be enforced on the ground that a part of the cause of 
action arises there i.e., Vedaranyam (within the jurisdiction 
of the Sub-Court of Tiruvarur) where the trusts are to be 
executed; the cause of action arises there in part on a further 
ground, namely, that there is an implied promise on the part 
of the debtor to pay where the creditor resides. At the plain- 
tiffs’ option the suit could have been filed in either of the two 
Courts mentioned above. I must therefore hold that this suit, 
so far as the first endowment is concerned, has been properly 
instituted in the Sub-Court of Tiruvarur. But under S. 92 of 
the Civil Procedure Code, both the Sub-Court and the District 
Court to which it is subordinate have concurrent jurisdiction, 
and for reasons which will hereafter appear, I direct the trans- 
ferof this suit from the Sub-Court of Tiruvarur (which, I 
have held, has jurisdiction) to the District Court of East 
Tanjore (to which that Court is subordinate) which also 
possesses jurisdiction. 


Passing on to the second endowment, namely, Rs. 12,500 
alleged to have been allotted for the maintaining of a 
kulithaligai in the Vedaranyam temple, the question arises 
whether the purpose of the trust is charitable or religious. If 
it is a religious trust, it satisfies the requirements of a “Religi- 
ous endowment” as defined by the local Act, for, the plaint 
states that the kulithaligai is to be maintained in the temple, 
which means ‘in connection with the temple.” But the plain- 
tiffs (they having filed the suit under S. 92) contend that the 
kulithaligat is not a religious but a charitable purpose 
for, the offering of the food to the deity is but ancillary 
(it being a Hindu religious conception that all food should 
be so offered) and that the feeding of the poor is the primary, 
if not, the sole purpose. The plaint, beyond stating that 
the kulithaligat is an institution familiar to the Nattukottai 
Chetties, does not explain what it means, nor are the Counsel 
able to say what the expression connotes; all that is known is, 
that the latter part of the word, ‘ thaligai’ means an offering 
to an idol. If the thaligai was of the usual kind, I should have 
. had no difficulty, in holding that the purpose was religious, but 
on the pleadings alone and in the absence of evidence, it is 
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impossible to come to any definite conclusion as to the nature 
of this trust. The second endowment then is, either a charitable 
trust governed by S. 92 of the Civil Procedure Cade, or, a 
religious endowment falling within the local Act; to which 
of these categories it belongs, can be decided only when 
evidence has been adduced. If it is governed by S. 92 the 
Court having jurisdiction, as already stated, is either (a) the 
Sub-Court of Tiruvarur or (b) The District Court of East 
Tanjore; if, on the other hand, S. 73 of the Madras Act 
governs it, the proper Court, as explained in the earlier part 
of this judgment, is the District Court of East Tanjore. As 
I have already, while dealing with the first endowment, directed 
the case to be transferred to the District Court of East Tanjore 
and as in either view that Court possesses, as just shown, 
jurisdiction even in regard to the second endowment, my order 
is, that the case shall be tried by that Court. 


Before concluding, I must point out that the contention 
of Mr. S. Srinivasa Aiyangar, that if the second of the two 
trusts is a religious endowment within the meaning of the 
Endowments Act, while it is excluded from the operation of 
S. 92 of the Civil Procedure Code, S. 73 of the former enact- 
ment has not provided an effective remedy in regard to it and 
that therefore as the law stands, no suit can be brought in 
respect of that endowment—that contention is, in my opinion, 
not well-founded. The learned Counsel in support of his argu- 
ment relies upon my judgment in Vythilinga Pandara Sannadhi 
v. Ranganadha Mudaliari, already cited. But all that I-there 
held was, that by an oversight the Act has failed to provide 
for a suit for the removal of a trustee of a religious endow- 
ment not being a ‘mutt’ or ‘excepted temple’ the reason 
being that S. 73 (1) (a), owing to its restrictive wording, 
does not apply to religious endowments in general. S. 73 (1), 
in spite of its opening sentence which refers only to “ mutts” 
or “temples” applies to all religious endowments as the second 
part of that Section shows if that be so, even excluding 
clause (b) if clause (a) is inapplicable, clause (b) seems 
necessarily excluded, clauses (c) and (d), which are not 
restrictive in their wording as clause (a) is, must be held to 
apply to religious endowments generally. I must observe that 


Nn re teint aa OS, 


1, (1933) I.L.R. 57 Mad. 362: 66 M.L.J. 98, 
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Curgenven, J., in Ranganayaki Bai Ammal v.Shivarama Dubay,} 
seems disposed to think that S. 73 must be confined to mutts and 
temples, although, as the learned Judge points out, clauses (b), 
(c) and (d) of the first part are wide enough to apply to 
religious endowments in general. He derives support for that 
view from the mention of “any person having interest” in 
S. 73 (1) and from the fact that in defining such a person, 
the Act has advertence only to'a mutt or temple (see S. 9) 
(ix). But as there can be no religious endowment, under the 
scheme of the Act, except in connection with a mutt or temple, 
the definition is wide enough to include persons having an 
interest in endowments other than mutts or temples. Therefore, 
even should it be found that the second of the trust is a 
religious endowment under the Madras Act, the plaintiffs are 
not, in my opinion, wholly without remedy under the provi- 
sions of the Act (defective as they are) in respect of that 
endowment. 

I may in conclusion repeat what I said in Vythilinga 
Pandara Sannadhi v. Ranganadha Mudaliar2 (already cited), 
that it is desirable that the legislature should suitably amend 
the Act providing for the cases in regard to which it is now 
defective. 

My order as to the costs of the Civil Revision Petition is, 
that the defendants shall pay to the plaintiffs’ costs and their 
own costs from and out of the trust funds in their hands. The 
counsels’ fee on each side is fixed at Rs. 250. 

K. C. Petition dismissed. 





[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND MR. JusTicE CoRNISH AND MR. JUSTICE 
PANDRANG Row. 


Kaku Chenchuramana Reddi .. Appellant* (Petitioner.) 
v. : 
Palapu Arunachalam .. Respondent (Respon- 
i dent). 


Provincial Insolvency Act (V of 1920), S.9 (1) (c)—Three months period 
—Period of limitation if prescribed—Three months expiring during vacation 





(1929) 58 M.L.J. 104 
2. (1933) LLR. 57 M ad "362: 66 MLJ. 98. 
* C, M.A. No, 101 of 1933. 24th April, 1935. 
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v. 
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Chettiar. 


F.B. 


Chenchu- 
ramana 
Reddi 
v 
Aruna- 
chalam. 


F.B. 
Chenchu- 
. ramańa . 
Reddi; 
v. 
Aruna- 
chalam. 


284 THE MADRAS LAW JOURNAL REPORTS. (vot: 


—Presentation of petition on date of re-opening of Court—Validity—General 
Clauses Act (X of 1897), S.10—A pplicability. 

Where the act of insolvency alleged in a creditor’s petition for adjudging 
the debtor as insolvent was the execution of a sale-deed by the latter on 
28th February, 1931 in favour of a close relation, and though the three 
months’ period ended on 28th May, 1931 the petitioner contended that the 
period having expired while the Court was closed he was entitled to present 
the same on the re-opening day, namely on 29th June, 1931, 

Held, that S. 9 (1) (c) of the Provincial Insolvency Act prohibited the 
creditor from relying on the act of insolvency committed more than three 
months before the filing of the petition and that S. 10 of the General Clauses 
Act could not be relied on so as to extend the time for presenting the petition 
down to the date of the re-opening of the court. 

The three months period prescribed by S. 9 (1) (c) isa condition prece- 
dent and not a period of limitation for the filing of an insolvency petition. 
The petitioning creditor must, on the date when he presents his petition, have 
in view some'act of insolvency which the debtor has committed within the 
preceding three months; and he cannot make use of any act of insolvency 
which has been committed outside the period of three months as that has 
ceased to be an act of insolvency. 

Ex parte Games, In re Bamford, (1879) 12 Ch. D. 314 and In re Maund, 
Ex parte Maund, (1895) 1 Q.B. 194, relied on. 

Narayana Aiyar v. Official Receiver, South Malabar, Calicut, (1933) 39 L. 
W. 449: 150 I.C. 339, disapproved. 


Appeal against the order of the District Court of Nellore, 
dated the 27th day of September, 1932 and made in I.P. No. 20 
of 1931. 


K. Kuppuswamy for Appellant—The lower Court ought to 
have entertained the Insolvency Petition in question which was 
filed on the re-opening day after the summer vacation. S. 9.(1) (c) 
of the Provincial Insolvency Act enacts a rule of limitation in that, 
it lays: down a period of time within which a petition has to be 
filed; if the petition is not filed within the time specified it has to 


be rejected. The rule laid down in Kopparthi Lingayya v. Araveti 


Chinnarayanal and earlier Full Bench cases that the general provi- 


‘sions of the Limitation Act do not apply to special Acts has been 


modified so far as the Provincial Insolvency Act is concerned, by 
subsequent changes in the legislation. Vide S. 78 of the 
Provincial Insolvency Act of 1920 and the amended S, 29 of the 
Limitation Act (Act X of 1922). By virtue of S. 29 of the New 


. Act; S. 4 of the same Act applies. The decision in Narayana Aiyar 


v. Official Receiver, South Malabar, Calicut? supports this point. 
The observations of Reilly, J., in Mariyayee Ammal v. Ponnu- 
sami Chettiar? are in favour of the appellant though the point 





1. (1917) LL.R. 41 Mad. 169: 38 M.L.J. 566 (F.B.). 
2, (1933) 39 L.W. 449: 150 I.C. 339. 
3, (1931) LL.R. 55 Mad. 671 at page 677: 62 M.L.J. 439, ° 
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is finally left open there. The question here relates to the con- 
struction of S. 29 of Limitation Act in which the expression 
“application” includes petitions while Mariyayee Ammal v. Ponnu- 
‘sami Chettiarl had to deal with S. 78 of the Provincial -Insol- 
vency Act, and held that the said statute draws a distinction be- 
‘tween petitions and applications. The decision in Aiyapparaju 
v. Venkatakrishnayya2 relied on by the lower Court does not con- 
tain any discussion of the law on the point and further does not 
advert to the amended S. 29 of the Limitation Act at all. The 
Insolvency Petition under S. 9 (1) (c) is an originating action 
like a suit to be put in within the period of three:months mentioned 
in the section based on an act of insolvency petition.’ S. 29 of the 
Limitation Act has been applied to proceedings under S. 68 of the 
Provincial Insolvency Act, vide Ma Than May v. The Bailiff of 
the Township Court of Kyaunggon8 Further, S.4 of the Limita- 
tion Act which applies to this case does not réally extend the 
period of limitation. It lays down the rule that when the Court is 
closed a Suit or appeal or an application may be instituted on the 
day when the Court re-opens. The holidays.should be considered 
as non-existing days for filing the Insolvency Petition. 

I£ S.9 (1) (c) enacts only a condition precedent and not a 
rule of limitation, the appellant is entitled to claim benefit of the 
rule laid down in S. 10 of the General Clauses Act. Reference was 
made to the following cases: 


Aiyappa Raju v. Venkatakrishnayya2 Narayana Aiyar vy, 
Official Receiver, South Malabar, Calicui4, Ramasami Goundan v. 
Kali Goundan’, Sivaram Pattér Kariakar v. V. Krishna Aiyar6 
‘and Iswarayya v. Subbanna?, The appellant is also entitled to the 
benefit of the rule that parties who are. prevented from doing a 
thing in Court on a particular day, not by act of their own, but by 

.the Court itself, are entitled to do it at the first subsequent 
opportunity, Reference was made to Shooshee Bhusan Rudro-y. 
Gobind Chunder Roy8, Peary Mohun Aich v. Anunda Charan 
Biswas8, Sambasiva Chari v. Ramasami Reddilo, Sivarama Patter 
` Kariakar v. Krishna Aiyar6 and Muhammad Jan v. Shiam Lali, 


P. Chandra Reddy for Respondent —S. 9.(1) (c) of the Pro- 
vincial Insolvency Act lays down a condition precedent and nota 





1. (1931) LL.B. 55 Mad. 671 at page 677; 62 M.L.J. 439. pe oy 
2. (1922) 44 M.L.J. 303. . 3. (1931) IL.L.R. 9 Rang. 150. _ 
4. (1933) 39 L.W. 449: 150 I.C. 339, 
5. (1918) I.L.R. 42, Mad, 310: 36 M-L.J. 571. ; 
6. (1914) 26 M.L.J. 307. - 7. (1934) 67ML]. 380. 
8. (1890) I.L.R. 18 Cal. 231. 9. (1891) LL.R. 18 Cal. 631, 
10. (1898) I.L.R. 22 Mad. 179 : 8 M.L.J. 265. E 
11, (1923) I,L,R, 46 All, 328 (F.B.)s 
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rule of limitation. After three months the alleged act of Insol- 
vency ceases to be one such. S. 10 of the General Caluses Act can 
apply only where a period of limitation is prescribed. The rule 
that a party should not suffer for erroneous procedure followed 
by the Court cannot be applied so as to affect the provisions of a 
statute. Reference was made to Ex parte Games, In re 
Bamford! and In re Maund, Ex parte Maund?, 

K, Kuppuswamy replied. 

The Court delivered the following 


Jupements. The Chief Justice.—This Civil Miscellaneous 
appeal raises an important and interesting question. The 
appellant here presented a petition praying that the respondent 
should be adjudicated an insolvent under the Provincial 
Insolvency act. The chief act of insolvency alleged in the 
petition was the execution of a sale-deed on 28th February, 
1931 in favour of a close relative of the respondent. This act 
of insolvency admittedly occurred more than three months 
before the date of the presentation of the petition which was 
dated 29th June, 1931. The three months’ period ended on 
28th May, 1931 but that was during the lower Court’s vacation 
and the petition was accordingly presented on the re-opening 
day. The question is whether the period of three months 
stated in S.9.(1) (c) of the Provincial Insolvency Act is a 


‘period of limitation or a condition precedent. The learned 
District Judge rightly states that this is a question which is not 
„easy of solution. He, however, felt himself bound by the 


judgment of Spencer, J. in Aiyapparaju v. Venkatakrishnayyas 
and held that the three months stated is a condition precedent 


ito the filing of a petition and is not a period of limitation. The 
-section in question, namely, S. 9 of the Provincial Insolvency 
‘Act reads as follows :— _ 


“(1) A creditor shall not be entitled to present an insolvency petition 
against a debtor unless * * * (c) the Act of insolvency on which the peti- 


„tion is grounded has occurred within three months before the presentation of 


the petition.” P 

‘It was contended here and in the lower Court by the 
petitioner that sub-clause (c) provides a period of three’ 
months from the occurrence of the act of insolvency relied upon 
within which the petitioner can present a petition and therefore 
that period is ‘a period of limitation. Much reliance was 


L (1879) L.R. 12 Ch. D. 314. 2. (1895) 1 Q.B. 194. 
< 3 (1922) 44 M.L.J. 303. 
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placed by the appellant’s counsel ona decision of Krishnan 
Pandalai, J. in Narayana Aiyar v. Official Receiver, South 
Malabar, Calicut}. There, the respondent, the Official Receiver, 
filed a petition under Ss. 4, 53 and 54 of the Provincial Insol- 
vency Act against the appellant to declare his mortgage invalid 
as a fraudulent preference. The mortgage was executed on 
13th March, 1924 and the insolvency petition was presented on 
16th June, 1924 on the re-opening of the Court after vacation, 
that is, more than three months from the date of the mortgage. 
The Subordinate Judge held that S. 10 of the General Clauses 
Act applied to extend the time given by S. 54. The District 
Judge held that there was no warrant for such extension as the 
three months mentioned in S. 54 is not a period of limitation. 
In second appeal, Krishnan Pandalai, J. held (i) that S. 10 of 
the General Clauses Act would not, by the proviso to that 
section, apply to provincial insolvency proceedings after the 
amendment of the Limitation Act in 1922 by the insertion of 
S. 29 (2), (ii) that S. 4 of the Limitation Act applies though 
the effect is the same as if S. 10 of the General-Clauses Act 
applied, (ili) that an insolvency petition which by S. 9 (1) (c) 
of the Act should be presented within three months of the act 
of insolvency—in that.case the mortgage would, if three 
months expited as it did there during the vacation of the 
Court, be validly presented on the re-opening of the Court, (iv) 
that the period of three months mentioned in S. 54 is a period 
of limitation and not a condition precedent incapable of 
extension and a valid presentation under S. 9 of the Act is 
valid for the purposes of the whole Act and (v) that the 
appellant’s mortgage was hence made within three months 
before the presentation of the petition and therefore it had to 
be considered whether in other respects it amounted to a 
fraudulent preference. With great respect to the learned 
Judge, I am unable to agree with his conclusion that S. 54 
‘provides a period of limitation. A transfer which is a fraudu- 
lent preference is also an act of insolvency upon whicha 
petition for adjudication can be founded and S. 54 is, as 
regards the period of three months, in my view, quite definite. 
It means that, if, within three months from the date of the 
transfer, a petition for adjudication is presented upon which 


RN LLL R, 


1. (1933) 39 L.W. 449: 150 I.C. 339, 


F.B. 


Chenchu- 
ramana 
Reddi 

U. 
Aruna- 
chalam. 


Beasley, CJ: 


288. THE MADRAS LAW JOURNAL REPorTS. [vots 


FB. the debtor is subsequently adjudicated an insolvent, the transfer 
_Chenchu. ÍS liable to be impeached as a fraudulent preference. As such, 
.ramana it is also an act of insolvency. A‘debtor making such a transfer 
Beek knows that he is, within three months from the date of his 
-Aruna- transfer, liable to have a petition in insolvency presented against 
ne him; the transferee-creditor knows that he is running a risk. 
Beasley, C.J. within those three months of having the transfer set aside 
thereafter as a fraudulent preference under the Insolvency 
Act; and I see no warrant for supposing that after the expiry. 
of the three months the debtor and the creditor are to be subject 
any longer to their respective risks. As soon as the three months’ 
period has expired, the transaction ceases to be impeachable 
under the Insolvency Act and in my view therefore the transfer 
ceasés.on that day to be an act of insolvency. The object of 
the Act is to prevent a debtor on the eve of his insolvency: 
from intentionally preferring a creditor to his other creditors. 
The Act specifies a period of three months. Krishnan Pandalai, 
J., however, is of the opinion that it can be more than three 
months, namely, that it can be some period just short of three 
months plus the vacation of the Court in whose jurisdiction 
the debtor is. He thinks that any other view would lead to an- 
impossible result because in certain cases it would cut down 
the period of three months from the date of insolvency beyond 
which period no insolvency petition could be presented. He 
regards this as unreasonable. I do not see that it is as unrea- 
sonable as extending the period beyond that stated in the Act™ 
which would have the result of extending the risk of the 
debtor and of the transferee-creditor beyond that stated in 
S. 54. . The conclusion reached by Krishnan Pandalai, J., can 
only be reached by looking forward from the date of the act 
of insolvency and giving a creditor three months’ time from 
that date in which to present his insolvency petition. On the 
other hand, I am of the view that S. 9 (1) (c) is a condition 
precedent to the filing of the petition, that is to say, the peti- 
tioning creditor must, on the day when he presents his petition, 
have in:view some act of Insolvency which the debtor has 
committed within the preceding three months. He has to see 
on that date, and on that date only, what acts of insolvency. 
are available to him; and he cannot make use of any act of 
insolvency which has been committed outside the period of 


three months as that has ceased to be an act of insolvency, 


(s 
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The English case of Ex parte Games, In re, Bamford1. appears Chenchu- 


to me to be in point. There, Thesiger, L.J. on page 324 says: Beddi 
; v. 

“With regard to the other point, I will assume with Mr. Winslow that Aruna- 

the execution of the deed was an act of bankruptcy, and might have been set chalam 


aside as an act of bankruptcy if any creditor had availed himself of it in 
sufficient time. Butno creditor did avail himself of it, and the time for 
doing so has passed by. What, then, isthe position of things under the 
‘bankruptcy law? It appears to me thatno consequence whatever can follow 
from an act of bankruptcy of which the creditors might have availed them- 
selves if they had applied in time, but of which they did not avail themselves 
as an act of bankrupicy within the time limited by the Bankruptcy Act. This 
point was really decided by Lord Justice Giffard in Allen v. Bonnett®, where 
he said at page 582:—‘ It appears to me to follow from this section that where 
there is a deed which cannot be set aside under the statute of Elizabeth, or 
generally as fraudulent—including in the term a fraudulent preference—but 
solely and only as being an act of, bankruptcy, the lapse of twelve months 
‘before any fiat issues validates that which would otherwise be impeachable; 
and thatif a given transaction of this description cannot be treated as a 
ground for adjudication, it cannot be treated as having the consequences 
of an act of bankruptcy in any sense or for any purpose ’.” 


Beasley, C.J. 


The view there expressed is that the act of the debtor and 
his transaction are validated as soon as the period stated has 
expired. Taking a fraudulent preference as an act of insol- 
vency, for the reasons I have already stated, S. 9 (1) (c) does 
not provide a period of limitation. If it does not do so in the 

-case of one act of insolvency, it cannot do so in relation to any 
act of insolvency. J amnot impressed with another argument 
addressed to us, namely, that, where a person is under any act 
__-inrforce entitled to do something, that person is not to be pre- 
` vented from exercising that act by, as in this case, the closing. 
of the Court for the vacation because, in my opinion, general 
principles such as this cannot alter an act which by statute is 
defined as an act of insolvency, namely, a fraudulent prefer- 
ence of a creditor within three months of the presentation of 
an insolvency petition. For these reasons, I am of the opinion 
that the Lower Court’s decision was correct and this Civil 
Miscellaneous Appeal must be dismissed with costs. 

Cornish, J—I agree. I think the language of the Act Cornish, J. 
itself makes it clear that S. 9 fixes the conditions and not a 
period of limitation to a creditor’s right to present an insol- 
vency petition. S. 7 provides that— 

_ «Subject to the conditions specified in this Act, if a 
debtor commits an act of insolvency an insolvency petition may 





1. (1879) 12 Ch. D. 314. 2, (1870) L.R. 5 Ch. App. 577. 
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‘be presented by a creditor and the Court may on such petition 


adjudicate the debtor insolvent.” The conditions are specified 
in S. 9, which says, in sub-S. 1 (c), that a creditor shall not 
be entitled to present a petition against a debtor ‘unless the 
act of insolvency on which the petition is grounded has occured 
within three months before the presentation of the petition”. 
So that, according to the terms of the Act, the debtor’s act of 
insolvency is the foundation of the creditor’s right to present 
a petition to have the debtor adjudicated, and unless the act of 
insolvency took place within three months before the presenta- 
tion of the petition it will not serve to support the petition. 
This is the effect of the ruling in Ex parte Games, In re, 
Bamford1. Again in In re Maund, Ex parte Maund2, 
where it was sought to amend a petition by adding cre- 
ditors after more than three months from the date of 
the act’ of bankruptcy it was held that the amendment 
could not be made, because the Court had no power to 
make a person a petitioning creditor on any other ground 
than was prescribed by the Act itself, namely by S. 6 (c) of 
the Bankruptcy Act, 1883. This section, it may be observed, 
was similar to S.9 (1) (c) of the Provincial Insolvency Act. 
Then, if, as these authorities decide, an act of insolvency 
ceases after the lapse of three months to be a valid ground of 
adjudication, it cannot be made so by S. 10 of the General 
Clauses Act. This section adopts and declares the equitable 
rule that when a fixed period is given for doing a certain act, 
and the party bound to do it within that time is prevented by 
the act of the Court itself in being closed on the crucial date, 
the party may do the act on the Court’s re-opening day. But 
no period is fixed by the Insolvency Act for presenting an 
insolvency petition. What the Act provides is that a creditor 
shall not be entitled to present a petition grounded upon an 
act of insolvency which occurred more than three months before, 
which is quite a different thing from saying that a petition 
may be presented within three months from the commission of 
an act of insolvency. 


Pandrang Row, J.—I agree with my Lord The Chief 
Justice. 


EEY. es Appeal dismissed. 





—— 


1. (1879) 12 Ch. D. 314. 2. (1895) 1 Q.B. 194. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice Cornish AND Mr. JUSTICE 
PANDRANG Row. . 


Janaki Bai Ammal .. Appellant* (Respondent) 
v. 
Sri Tiruchitrambala Vinayakar of 
the temple at Melmandai Cusba 
by Ganapathi Oduvar, minor 
by guardian, Velli Ammai, ap- 
„pointed guardian-ad-litem of the 
minor respondent—Vide Order 
dated 15th December, 1932 on l 
C. M. P. No. 5187 of 1932 .. Respondent (Appellant). 


Civil Procedure Code (V of 1908), S. 92 (1)—Suit by general trustee 

. against specific trustee—Allegation of breach of irust—Prayer for accounts 

and for recovery of sums due—Previous sanction of Advocate-General if 
necessary—Test as to applicability of S. 92. 


‘The plaintiff in the suit was the idol of a temple represented by its 
manager.. The defendant was the trustee of a fund established for meeting 
the expenses of a public worship and other duties including repairs connected 
with the temple. The plaint alleged that a fund called the pillaiyarvari repre- 
senting a tax on the villagers in the locality had been collected by the defend- 
ant on hehalf of the temple, that in respect thereof the defendant had 
committed breach of trust and prayed thatan account may be taken and 
that the defendant be directed to pay to the plaintiff such sums as may 
thereby be found due. 

Held, that the suit was founded upon an alleged breach of trust in respect 
of a public religious trust claiming one of the reliefs mentioned in S. 92 (1), 
Civil Procedure Code, and that it could not be instituted without the previous 
sanction of the Advocate-General. The question whether a suit falls within 
S. 92 of the Code depends not upon the character in which the plaintiff sues 
but upon the nature of the reliefs sought. 

Abdur Rahim v. Mahomed Barkat Ali, (1927) L.R.55 I.A.96: 55 Cal. 
519: 54 M.L.J.609 (P.C.) and Krishna Aiyangar v. Alwarappa Aiyangar, 
(1932) 63 M.L.J. 703, referred to. 

Appanna Poricha v. Narasinga Poricha, (1921) I.L.R. 45 Mad. 113: 41 
M.L.J. 608 (F.B.) and Saminatha Pillai v. Sundaresa Pillai, (1920) 14 L. W. 
238 (F.B.), considered. 


Appeal against the order of the Court of the Subordinate 
Judge of Tuticorin dated 30th September, 1931 and made in 
A. S. No. 78 of 1930 (O. S. No. 65 of 1929, District Munsif’s 
Court, Koilpattt). 
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K. R. Rama Aiyar for appellant.—Though the suit purports to 
be by the idol, it is really by one as the general trustee against a 
specific trustee. In such a case, the suit cannot be brought except 
under S. 92, Civil Procedure Code. Saminatha Pillai v. Sundaresa 
Pillail The decision in Saminatha Pillai v. Sundaresa Pillai has 
been accepted as correct in Appanna Poricha v. Narasinga 
Poricha2, If the suit is really governed by S. 92, Civil Procedure 
Code, the mere fact that the idol is made the plaintiff, cannot 
make any difference. The provisions of S. 92, cannot be 
circumvented by a mere alteration in the frame of the plaint. 
Jambulinga Pattan v. Akilanda Asaris. Darshan Lal v. Shibji 
Maharaj Birajmant, relied on by the lower Court was really a suit 
against alienees to which S. 92 does not apply. The plaint alleges 
a breach of trust in relation to a public religious trust and prays 


‘for reliefs mentioned in S. 92, of the Code. The observations 


of the Privy Council in Abdur Rahim v. Mahomed Barkat Alib, 
lay down that such a suit can be instituted only in accordance 
with the provisions of that section. As laid down in the said 
decision, in case of such alleged breach of trust, the applicability 
of S.92 is not determined by the character of the parties who 
bring the suit, but by the nature of the reliefs sought, This 
decision has been applied by Sundaram Chetty, J. in Krishna 


` Aiyangar v. Alwarappa Aiyangar6 in the case of a suit for the 


settlement of a scheme among co-trustees and the tests for the 
applicability of S. 92 are therein laid down. 


K.V. Sesha Aiyangar for respondent.—The suit is in form 


- and in substance one by the idol as the beneficiary. The idol 


is a juristic person as held in Pramatha Nath Mullick v. Prad- 
yumna Kumar Mullicki, The pujari is only suing as next friend. 
To such a suit S. 92 does not apply. Darshan Lal v. Shibji 
Maharaj Birajmant and Madhavrao Anandrao Raste v. Shri 
Omkareshvar Ghats. 


The decision in Saminatha Pillai v. Sundaresa Pillail, does 
not apply to the facts of this case. S. 92 has no application to 
a suit by a general trustee against a specific trustee. The decision 
in Nellaiyappa Pillai v. Thangama Nachiyar® must be held to 
be still good law and Saminatha “Pillai v. Sundaresa Pillai] must 





` 


1. (1920) 14L. W. 238 (F.B.). 
2. (1921) LL.R. 45 Mad. 113: 41 M.L.J. 608 (F.B.). 
3. (1927) 26 L.W. 274, 4, (1922) LL.R. 45 All. 215. 
5, (1927) L.R. 55 LA, 96: I.L.R. 55 Cal. 519 at 529: 54 M.L.J. 609 (P.C.). 
6. (1932) 63 M.L.J. 703. 
7, (1925) L.R. 52 L.A. 245: LL.R. 52 Cal. 809: 49 M.L.J. 30 (P.C.). 
8. (1928) 31 Bom.L.R. 192. 
9. (1897) LL.R. 21 Mad. 406: 8 M.L.J. 119. 
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be deemed to be overruled by Appanna Poricha v. Narasinga 
Porichal. Saminatha Pillai v. Sundaresa Pillai? is based upon 
Subramania Pillai v. Krishnaswamy Somayajiar8 and Venkata- 
subbamma v. Venkatarangam Chetty4. Both of these cases 
must be deemed to be overruled by the Full Bench in Appanna 
Poricha v. Narasinga Porichal, inasmuch as the construction of 
sub-S. 2 of S. 92, Civil Procedure Code, adopted by Saminatha 
Pillai v. Sundaresa Pillai? is not accepted in Appanna Poricha v. 
Narasinga Porichal. See the observations of Ayling, J. atp. 120 
in Appanna Poritha v. Narasingha Porichal where he seems to go 
back upon his decision in Saminatha Pillai v. Sundaresa Pillai®. 
The decision in Krishna Aiyangar v. Alwarappa Aiyangars as to 
the scope of S. 92 based on the interpretation of Abdur Rahim v. 
Mahomed Barkat Ali® is erroneous. It is opposed to Vythilinga 
Pandara Sannadhi v. The Temple Committee, Tinnevelly Circle 
and Hazarimull Chandukchand v. Vedachala Chettiar8, 


K. R. Rama Aiyar in reply.—Saminatha Pillai v. Sundaresa 
Pillai? is expressly affirmed in Appanna Poricha v. Narasinga 
Porichal which is clearly distinguishable from this case. The ob- 
servations in Nelliyappa Pillai v. Thangama Nachiyar9 are wider 
than what was necessary for the facts of the case. It was a suit 
against the legal representatives of the deceased trustee who were 
. only in the position of third parties, S. 92 having no application in 
their case. Rangasami Naicken v. Varadappa Naickan10 therein 
referred to is no longer law after the enactment of S. 92, Cl. (1) 
(b). Srinivasa Ayyangar v. Srinivasa Swamill which was the 
other case relied on in Nelliyappa Pillai v. Thangama Nachiyar9 
was a suit against trespassers. Madhavrao Anandrao Raste v. 
Shri Omkareshvar Ghat!2 is really against the respondent. It takes 
the same view of Abdur Rahim v. Mahomed Barkat Ali€ as taken 
in Krishna Aiyangar v, Alwarappa Aiyangarš5. The decision in 
Krishna Aiyangar v. Alwarappa Aiyangaré is not inconsisteft with 
either Hazarimull Chandukchand v. Vedachala Chettiar8 or 
Vythilinga Pandera Sannadhi v. The Temple Committee, 
Tinnevelly Circle.% 





1. (1921) LL.R. 45 Mad. 113: 41 M.L.J. 608 (F.B.). 
2. (1920) 14 L.W. 238 (F.B.). 
3. (1919) 42 M. 668. 4. (1916) 31 M. L. J. 280. 
5. (1932) 63 M.L.J. 703. 
6. (1927) L.R. 55 I.A. 96: LL.R. 55 Cal. 519 at 529: 54 M.L.J. 609 (P.C.). 
7. (1931) I.L.R. 54 Mad. 1011: 61 M.L.J. 815. 
8 (1931) LL.R. 55 Mad. 549 at 554: 62 M.L.J. 180. 
9. (1897) LL.R. 21 Mad. 406: 8 M.L.J. 119. 
10. (1894) I.L.R. 17 Mad. 462 (F.B.). 
11. (1892) I.L.R. 16 Mad. 31: 2 M. L. J. 139. 
12. (1928) 31 Bom.L.R. 192. 
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The Court delivered the following 


Jupements. Cornish, J—The plaintiff in the suit from 
which this appeal arises is an idol represented by its manager 
or Kariasthar. 

The defendant, the widow of the late Zamindar of 
Melmandai, was sued as trustee of a fund established for 
meeting the expenses of a public worship and other duties, 
including repairs, connected with the temple in which the idol 
is installed. 

Admittedly this is a public charitable or religious trust. 
The short question is whether the suit is one to which S. 92, 
Civil Procedure Code, is applicable. The District Munsif held 
that it was and dismissed the suit as it had not been instituted 
with the sanction of the Advocate-General. The Subordinate 
Judge held otherwise, and restored the suit. The defendant 
has appealed from this decision. 

The plaint alleges that a fund called the Pillaiyarvari 
representing a tax on the villagers in the Zamin, has been 
collected by the Zamindars for the above-mentioned purposes 
of the temple, under an arrangement that the Zamindar on: 
request by the Kariasthar should pay to the kariasthar the 
money so collected. And it is further stated that the defendant 
and previous Zamindars have been paying the plaintiff’s 
kariasthar and his predecessors at the rate of Rs. 35-2-8 per 
annum. The cause of action is that there is an accumulated 
balance of the collections in the hands of the defendant which 
the defendant has refused to pay to the plaintiff. This appears 
from para. 10 of the plaint which alleges :— 


“ Though the plaintiff’s kariasthar had been asking the defendant several 
times that an account should be taken of the plaintiff’s moneys in the defend- 
ant’s hands and the same should be handed over to him since the plaintiff's 
temple for the past several years has deteriorated and is in a very dangerous 
state and that more amount should be given to him and that the amount 
collected every year as Pillaiyarvari should be handed over to him since the 
amount paid by the defendant was insufficient for conducting the plaintiff’s 
temple affairs owing to difference in the prices of the past and of the present, 
the defendant has been putting off with vain words.” 


This paragraph imputes to the defendant a breach of 
trust. And among the reliefs for which the plaint prays is 
that an account be taken and that the defendant be directed to 
pay to the plaintiff such sum as thay thereby be found due. 
From the frame of the plaint, therefore, it appears that this is 
a suit founded upon an alleged breach of trust in respect ofa 
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public religious trust, claiming one of the reliefs specified in 
S. 92 (1). If such be the nature of the suit it can only be 
instituted with the sanction of the Advocate-General. S. 92 is 
clear in its terms, although the many cases cited in the argu- 
ment show that the section is not always easy of application. 


It has been contended before us that the suit is in reality 
a dispute between two trustees; and the Full Bench decision in 
Appanna Poricha v. Narasinga Porichal has been relied on. 
But that was quite a different case. The plaintiff there was 
suing for a declaration that he was entitled to joint possession 
of the suit property as a co-trustee and for an account from 
the defendants. The Full Bench ruled that the suit did not 
come within the scope of S. 92., Kumaraswami Sastri, J., 
approved of the opinion expressed by Sir John Wallis in an 
unreported case that the section governed suits for the vindica- 
tion of the rights of the public charitable trusts and had no 
application to suits for the vindication of the rights of manage- 
ments by hereditary trustees or to disputes inter se as to their 
terms of management. And the learned Judge himself 
emphasised this view by pointing out that the public had no 
interest in the assertion of personal claims by one trustee 
against another. Indeed, S. 92 reflects the principle upon which 
the Attorney-General’s right in England to interpose on behalf 
of charitable trusts is founded. It is that the Crown as parens 
patriae superintends the administration of public charities, and 
for that purpose acts by the Attorney-General; see Tudor on 
‘Charities, 5th edition, p. 187. 

Mr. Sesha Ayyangar has also sought assistance for his 
contention from the order of reference made by Sir John 
Wallis in Saminatha Pillai v. Sundaresa Pillai2. That was a 
suit in which a temple trustee sued a kattalaidar to enforce 
the performance of his duties under a trust. The learned Chief 
Justice expressed the opinion that S. 92 was applicable to the 
suit, and his opinion was upheld by a Full Bench. But he 
suggested that the section would not deprive the plaintiff of 
any separate cause of action he might have. That suggestion 
confirms with what was said by Kumaraswami Sastri, J., in 
the later Full Bench case to which reference has already been 
made. It does not assist the plaintiff in the present case, who 








1. (1921) I.L.R. 45 Mad. 113: 41 M.L.J. 608 (F.B.). 
2. (1920) 14 L.W. 238 (F.B.). 
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has founded his suit upon an alleged breach of trust by the 
trustee of a public religious trust and seeks as a consequent 
relief the taking of an account. This brings it within the scope 
of S. 92 as interpreted by their Lordships in Abdur Rahim 
v. Mahomed Barkat Alii. Their Lordships said :— 

“ It is urged broadly on behalf of the respondents that all suits founded 
upon any breach of trust for public purposes of a charitable or religious ' 
nature, irrespective of the relief sought, must be brought in accordance with 
the provisions of S. 92. The short answer to that argument is that the 
legislature has not so enacted. If it had so intended, it would have said so 
in express words, whereas it said, on the contrary, that only suits claiming 
any of the reliefs specified in sub-S. (1) shall be instituted in conformity 
with the provisions of S. 92, sub-S. (1).” 

And their Lordships laid it down that the effect of the 
amendment introduced into the section by sub-S. (2) was that 
a suit, founded upon a breach of such public trust, which 
prayed for any of the reliefs mentioned in sub-S. (1) could 
only be instituted in conformity with its provisions. 

The question, therefore, whether a suit falls within S. 92, 
depends, not upon the character in which the plaintiff sues, 
but upon the nature of the reliefs sought. This view is 
supported by the opinion of Sundaram Chetty, J., in Krishna 
Aiyangar v. Alwarappa Aiyangar®. If the suit is in respect of 
an alleged breach of a public charitable or religious trust and 
for any of the reliefs specified in sub-S. (1) of S. 92, the 
Advocate-General’s sanction is necessary to its institution. 


Applying this test to the case before us there is no doubt 
that it could not be instituted without that sanction, and that 
it was on that account properly dismissed by the District 
Munsif. The appeal is allowed with costs here and in the 
lower Court. The order of the Subordinate Judge that plaintiff 
should get a refund of court-fee on his memorandum of appeal 


is set aside. 


The Chief Justice.—I agree. 
Pandrang Row, J.—1 agree. 
B. V. V. Appeal allowed. 


1. (1927) L.R. 55 I.A. 96: I.L.R. 55 Cal. 519 at 529: 54 M.L.J. 609 (P.C.). 
2.. (1932) 63 M.L.J. 703. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VARADACHARIAR. 


Muthukaruppa Pillai alias Muthukaruppa 
Maniam (deceased), Rajagopal Maniam 
and others L. R. of the deceased first 
appellant .. Appellants* (Defen- 
dants and L. R. of 
first Defendant). 
v. 
Annamalai Chettiar, minor, through his 
father and guardian Somasundaram l 
Chetti ` .. Respondent (L. R. 
l of Plaintif.) 
Madras Estates Land Act (IX of 1908,), S. 125—Paitah of suit property Muthu- 


issued to and received by another—Property mortgaged prior to rent arrears epee 
sale by the estate—Whether it was an encumbrance created prior to sale which J 
could not be extinguished—Pattadar—Considerations of. Annamalai 


The intention of S. 125 of the Estates Land Act will be defeated if we Chettiar- 


are to assume that the reservation there must be restricted to encumbrances 
created by the holder of the pattah, independently of the question whether he 
was a person entitled to the land or not. 

When the Estates Land Act made the rent a charge on the holding, it was 
accordingly considered right that all encumbrances created prior to the Act 
should be saved from extinction as a result of any rent sale that may there- 
after take place. The kind of encumbrances thus intended to be saved must 
reasonably be all encumbrances which under the law as it stood prior to 1908 
would have been valid encumbrances. There is no reason whatever to limit 
them to encumbrances created by a person who would satisfy the definition of 
aryot under the Act, because under the prior law it was quite conceivable that 
aperson who had apattah for the land may nevertheless be incapable of 
creating a valid encumbrance therein if he was not really the owner at the 
time. 

Where in a partition between two brothers the suit property fell to one of 
them though the pattas continued to be issued to and received by the other, 
but subsequently the suit property was mortgaged to plaintiff’s husband and 
later the suit property was brought to sale for arrears of rent by the Estate 
and sold to the defendants, on the question whether the Estates Land Act 
was operative to pass the property in the land to the purchaser in rent 
arrears sale and extinguish all rights which any person who was not a regis- 
tered pattadar might possess in the land, ses 

Held, that the mortgage created in favour of the plaintiff’s husband was 
an encumbrance saved by S. 125, though the pattah of the property continued 
to be issued to the mortgagor’s brother. 


Appeal against the decree of the court of the Subordinate 
Judge of Dindigul in A. S. No. 50 of 1928 preferred against 





* S.A. No. 365 of 1931. 8th March, 1935, - 
38 
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the decree of the court of the District Munsif of Dindigul in 
O. S. No. 269 of 1926. 

K. Rajah Aiyar for appellant. 

T. L. Venkatarama Aiyar for respondent. 

The Court delivered the following 


Jupcment.—The only question argued in this Second 
Appeal arises under S. 125 of the Estates Land Act. The suit 
property which is situate in the Kannivadi estate was jointly 


-owned by two brothers Krishnasami Reddi and Ramasami 


Reddi. They seem to have become divided sometime before 1893 
and 1900 and in that partition the suit property is found to have 
fallen to the share of Ramasami Reddi; but as far as the estate 
was concerned, pattahs continued to be issued to and received by 
Krishnasami Reddi as before. In 1901 Ramasami Reddi mort- 
gaged the suit property to the plaintiff’s husband. A suit was 
brought on the mortgage in July 1915 and ultimately the 
plaintiff’s husband became the court auction-purchaser. In 
August 1915, the suit property was brought to sale by the 
Kannivadi estate for arrears of rent and brought in by the 
estate itself and later on it was conveyed to the first defendant 
in this suit in 1917. When the plaintiff’s husband attempted 
to take possession of the properties as court auction purchaser 
in execution of the mortgage-decree he was kesisteg by the 
first defendant and hence this suit. 


On behalf of the defendants, who are the appellants 
before me, it has been argued that as Krishnasami Reddi 
continued to be the pattadar all along, a rent sale under the 
Estates Land Act was operative to pass the property in the land 
to the purchaser and extinguish all rights which any person who 
is nota registered pattadar may possess in the land. This 
contention has been overruled by both the lower courts and 
hence this second appeal. 


S..125 of the Estates Land Act provides that a purchaser 
in a rent sale shall take subject to “any encumbrances created 
before the passing of this Act”. The legislature has not speci- 
fied the person by whom the said encumbrances should have 
been created. It is argued on behalf of the appellants that in 
the“context the words must be read as only saving encumbrances 
created by a ryot and that a ryot as understood according to 
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the definition in the Estates Land Act. I do not see any 
justification for importing these additional ideas into the section. 
Indeed it seems to me. they cannot fairly be imported, when one 
remembers the state of the law before the Estates Land Act 
and the principle underlying this reservation in.S. 125. Before 
the Estates Land Act, rent was not.a first charge on the holding 
and a sale for arrears of rent could only pass the interest of 
the ryot as it stood on the date of the sale. See Ekambara 
Ayyar v. Meenatchi Ammali. When the Estates Land Act 
made the rent a charge on the holding, it was accordingly 


considered right that all encumbrances created prior to the Act’ 


should be saved from extinction as a result of any rent sale 
that may thereafter take place. The kind of encumbrances thus 
intended to be saved must reasonably be all encumbrances 
which under the law as it stood prior to 1908 would have been 
valid encumbrances. There is no reason whatever to limit 
them to encumbrances created by a person who would satisfy 
the definition of a ryot under the Estates Land Act, because 
under the prior law it was quite conceivable that a person who 
held a pattah for the land may nevertheless be incapable of 
créating a valid encumbrance therein if he was not really the 
owner at the time. In the Act of 1908, S. 147 introduced the 
provision that a transferee who does not give notice to the 
estate authorities will be bound by all proceedings taken against 
his transferor. This was not the law before. The prevailing 
view then was that the moment a transfer is made the transferor 
ceased to be a tenant, the transferee became the tenant and it 
was the duty of the landlord to seek out the real tenant, so that 
all proceedings taken against the transferor would be futile at 
any rate if notice of such proceedings had not been given to 
the transferee. See Ekambara Ayyar v. Meenatchi Ammal?, 
Peram Narasigadu v. Machireddi Butchireddi3, Kesavasami 
Aiyar v. Narayana Chetty4. The result is that under the older 
law it was only the real owner of the holding that could create 
any encumbrance on the property and not the person who 
happened to hold a pattah for that holding. It will thus defeat 
the intentions of S. 125 if we are to assume that the reservation 
there must be restricted to encumbrances created by the holder 
of the pattah, independently of the question whether he was a 
person entitled to the land or not. 


1. (1903) LL.R. 27 Mad, 401 at 404. 2. (1903) I.L.R. 27 Mad. 401 at 406. 
3. (1910) 20 M.L.J.7 4. (1912) 24 M.L.J. 228. 


Muthu- 
karuppa 
Pillai 


v. 
Annamalai 
Chettiar. 


Muthu- 
karuppa 
Pillai 
v. 
Annamalai 
Chettiar., 


Sundara 
Ayyyar 
V. 
Varada 
Ayyara 


300 THE MADRAS LAW JOURNAL REPORTS. [voL. 


In this view the courts below were right, in holding that the 
mortgage created in favour of the plaintiffs husband by 
Ramasami Reddi was an encumbrance saved by S. 125, though 
the pattah continued to be issued to his brother Krishnasami 
Reddi. The Second Appeal fails and is dismissed with costs. 

K.C. —— _ Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—MR. JUSTICE VARADACHARIAR. 


Sundara Ayyar and others .. Appellants* (Plaintiffs) 
v. 
Morari Varada Ayyar and others .. Respondents (Defend- 
ants). 


Civil Procedure Code (V of 1908), S.92 (2)—Family members mana- 
ging charities with the consent of all—Dificulty in management—Plaint 
filed for appointment of trustees and for a scheme—-Sutt falling in class of 
cases contemplated under S. 92—No vindication of personal rights. 


Assuming that S. 92 has no application to suits whose object is the- 
assertion or vindication of personal or individual right to be trustees, the- 
mere fact that the plaintiffs may in a sense be trustees will not neces-- 
sarily preclude the application of S.92, if the reliefs in the suit relate 
not to the vindication of their personal rights but to the advancement: 
of the interests of the institution itself by securing more efficient manage- 
ment. It must be remembered that the language of sub-S. (2) of S. 92 is. 
very wide and itis only by attempt to reconcile S.92 and the corresponding 
S. 539 with the pre-existing law relating to private rights that it has some- 
times been held that a suit, though relating to public trust, will not falf 
within S. 92, if it merely relates to vindication of private rights. It will be 
an unwarranted extension of this exception to hold that a suit, whose avowed. 
object is the furtherance of the interests of the institution itself, by the fram- 
ing of a proper scheme amongst the alleged trustees who are not able to 
agree among themselves upon proper management, will also not fall under 
S. 92. y 

Where the plaint proceeded to state that, “as the family has now increas- 
ed and as the members of the family have risen to large numbers and as it is 
likely that the family should still increase, as it would be very difficult to 
carry on the charities continuously as done in the long past with the consent 
of all the members, it is just and necessary that trustees should be appointed 
among the family members, that a scheme should be framed and other 
arrangements should be made”, and the prayers were (1) to pass a decree 
appointing trustees from the family members and (2) framing a scheme for 
the purpose of the charities, 

Held, that the suit was one of the class contemplated by S. 92, Civil 
Procedure Code and as its provisions had not been complied with, it should 
be dismissed. 


Appeal against the decree of the District Court of Salem 
in Appeal Suit No. 249 of 1929, preferred against the decree 





* S.A. No. 1132 of 1932. _ 14th March, 1935, 
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of the Court of the Subordinate Judge of Salem in Original 
Suit No. 41 of 1927. 

C. S. Venkatachariar and K. S. Sundaram for appellants. 

T. M. Krishnaswami Ayyar and K. Sankara Sastri for 
respondents. 

The Court delivered the following 

JupcmMENt.—The only point for decision in this case is 
whether the suit as framed is maintainable, without compliance 
with the provisions of S.92 of the Civil Procedure Code. The 


learned District Judge has held that the suit is one of the class- 


contemplated by S. 92, Civil Procedure Code, and as its provi- 
sions have not been complied with, he has dismissed the suit. 
Hence the appeal by the plaintiffs. 


It is not necessary to refer to the authorities at any 
length. Assuming for the present that S. 92 has no applica- 
tion to suits whose object is the assertion or vindication of 
personal or individual rights, of persons claiming to be trustees, 
the mere fact that the plaintiffs may in a sense be trustees will 
not necessarily preclude the application of S. 92, if the reliefs 
in the suit relate not to the vindication of their personal rights 
but to the advancement of the interests of the institution itself 
by securing more efficient management. It must be remem- 
bered that the language of sub-S. 2 of S. 92 is very wide and 
it is only by an attempt to reconcile S. 92 and the correspond- 
ing S. 539 with the pre-existing law relating to private rights 
that it has sometimes been held that a suit though relating to a 
public trust will not fall within S. 92 if it merely relates to the 
vindication of private rights. It will be an unwarranted exten- 
sion of this exception to hold that a suit whose avowed object 
is the furtherance of the interests of the institution itself, by 
the framing of a proper scheme amongst the alleged trustees 
who are not able to agree among themselves upon proper 
management, will also not fall under S. 92. 

The plaint proceeds on the footing that all the members of 
the family who had entered into the partition of 1874 were in 
the eye of the law trustees and likewise their descendants, 
though quite a large number of them are minors. After setting 
out certain inconveniences and difficulties in the management, 
the plaint states as follows in paragraph 11:*As the family has 
now increased and as the members of the family have risen to 
large numbers and as it is likely that the family should still 
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increase, as it would be very difficult to carry on the charities 
continuously as done in the long past with the consent of all 
the members, it is just and necessary that trustees should be 
appointed among the family members, that a scheme should be 
framed and other arrangements should be made”. It is diffi- - 
cult to see from this paragraph that there is any question of 
the vindication of individual rights. Similarly, in the prayer 
portion also, the prayers are: (1) to pass a decree appointing 
trustees from the family members and (2) framing a scheme 
for the purpose of the charities. I see no reason to differ 
from the learned District Judge on this point. 


Mr. Venkatachariar further raised a contention that as 
the contesting defendants denied that some of the plaint 
properties were trust properties, his clients may have a decla- 
ration to that effect but I do not see how a Court which holds 
that it has no jurisdiction over the suit as constituted can 
make a declaration in the course of that suit. If the plaint 
had specifically asked for a declaration in respect of these 
properties it might be possible to hold that part of the case was 
not covered by S. 92 and a declaration might be given. We 
must take it that the issue as to the trust character of these 
properties was raised only as incidental to the relief by way of 
framing a scheme, because the Court must know what are the 
properties in respect of which a scheme is to be framed. But 
if it is to he held that the suit for a scheme is not maintainable 
in the absence of the Advocate-General’s sanction, I do not see 
how a declaration can be independently granted. 


A further contention was advanced on behalf of the 
appellant that as S. 69 of the Religious Endowments Act of 
1925 (corresponding to the present S. 73) repealed S. 92, Civil 
Procedure Code, the present suit will not be barred by S. 92 so 
far at any rate as it seeks relief in respect of certain Religious 
Trusts, viz., Archana in Srirangam and the worship in Nara- 
simhaswami Temple. But S. 73 now will not help the 
appellants, because Cl. 2 of that section not merely repeals 
S. 92, Civil Procedure Code, but contains a general prohibition 
that no suit in respect of the management or administration of 
any Religious Endowment shall be maintained except in 
accordance with the provisions of the Act. That prohibition 
is fatal to the maintainability of the present suit even in 
respect of Religious Endowments and Trusts. 
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The second appeal therefore fails and is dismissed with 
costs. 

K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice RAMESAM AND MR. JUSTICE 
VENKATASUBBA Rao. l 
Thoppai M. Muthiah Bhagavathar 


and others -.. Appellants* (Defendants 
one to six) 
v. 
T. V. Venkatarama Ayyar and 
others .. Respondents (second Plain- 


tif, sevenih Defend- 
ant and L. Rs. of the 
first Plaintiff). 


Transfer of Property Aci (IV of 1882), S. 82—Two mortgages of pro- 
perties belonging to two persons—Each mortgage comprised of all the items 
—Re-payments and discharge—Claim to contribution—How far contribution 
allowable—Principles underlying ‘ contribution’—Considerations to be enter- 
tained. 

Two mortgages were granted in favour of one S, in 1910 for Rs. 2,500 
and 600 respectively. The mortgages were in respect of four items of pro- 
perty of which items 1 and 2 belonged to defendants 1 to 5and item 4toa 
third person and the mortgage right in item 3 belonged to defendants 
1 to 5 though the ownership was with another. Each of the two 
mortgages comprised all the four items. The owner of the 4th item 
sold it to the second plaintiff. As regards 3rd item the owner of that 
item having deposited in Court the amount due from him, that was 
adjusted towards the mortgage decree obtained by S. Thereafter items 
l and 4 were caused to be sold in execution of the decree and second 
plaintiff by depositing in Court the necessary amount, got the sale of the 
4th item set aside. The second plaintiff had since conveyed the 4th item to 
first plaintiff and the claim made in the plaint was, that the 2nd item having 
borne no share of the payment made, it was liable to contribute in the ratio 
of its value. Out of Rs. 2,500 raised under the first mortgage, the defendants 
had recovered Rs. 1,683-9-0 and the seoond plaintiff’s predecessor-in-title 
about Rs. 800, and out of the sum of Rs. 600 obtained under the second mort- 
gage, each of them received Rs. 300. As the amounts paid back by the two 
parties in discharge of the debt were on different dates, it stood to reason 
thatin order to equalise payments, interest should be computed from the 
dates they were repaid and, on a calculation having been made, it was found 
that the defendants paid back an amount slightly in excess of what was due 
by ‘them, having regard to their share of the borrowing; and it followed 
from this that the payments for which the first plaintiff could get credit, 
were slightly short of the sum repayable, having regard likewise to the 
portion of the loan received by his predecessor. On the question, in those 
circumstances, whether the first plaintiff had a valid claim to contribution, 

. Held, that the plaintiff could not compel the Court to uphold his claim. 








* S. A. No. 1850 of 1927. . Ist March, 1935. 
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There can be no contribution, if the encumbrance is discharged by the 
very person who is liable for the debt; in such a case he merely pays his own 
debt as-he was bound to (Ghose on Mortgage, 5th Ed., Vol. I, p. 400). To hold 
that the same result ensues under the Indian Law, one need not resort to any 
doctrine of equity, for, the right to resist the claim to contribution in such a 
case, is expressly saved by the words“ in the absence of a contract to the 
contrary” occurring in S. 82. The section deals with the rights of owners 
inter se and it would be proper and natural to infer that the contract referred 
to is a contract between them, that is, those liable to contribute. 


Ramabhadrachar v. Srinivasa Atyangar, (1900) I. L. R. 24 Mad. 85, 
dissented from. 


Where one of two persons owning the mortgaged properties, receives the 
whole amount to the exclusion of the other, there arises a contract (the 
contract need not be express) that the other shall not be liable to contribute. 
Similarly when each of them receives an equal moiety, a contract must be « 
implied that they shall bear the burden equally. 


It is well settled that the right to contribution is controlled by the right 
of marshalling as Ss. 56 and 81 of the Act show. 


If there was a contract to the contrary, it would not be within the power . 
of one of the parties to it to deprive the other of the benefit under it, for the 
result of taking a contrary view would be, that either party could frustrate 
the contract by merely assigning his property. 


Ganeshi Lal v. Charan Singh, (1930) L.R. 57 I.A. 189: LL.R. 52 All 358: 
59 M.L.J. 177 (P.C.) and Kamta Singh v. Chaturbhuj Singh, (1929) LL.R. 
8 Pat. 585, referred to. 


Jai Narain v. Rashik Behari Lal, A.I.R. 1931 All. 546, dissented from. 


Section 82 has solely to do with the distribution of burden on the pro- 
perties in a case where no other question as to who had the benefit of the 
money in the beginning or similar complication arises. The question how 
much money one man owes another must be first determined with reference 
to the transaction between them and after that question is decided one has 
next to see on which item it can be made a charge with reference to S. 82, 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura in A. S. No. 30 of 1926 (A. S. No. 784 of 
1925 on the file of the District Court of Madura) preferred 
against the decree of the Court of the District Munsif -of 
Madura Town in O. S. No. 323 of 1922. 


C. S. Venkatachariar, P. N. Appuswami Aiyar, D. Rama- 
swami Aiyangar and A. Nagaswami Aiyar for appellants. 


T. S. Venkatesa Aiyar and K. E Venkatarama Sarma 
for respondents. } 


The second Appéal came on for hearing before the 
Hon’ble Mr. Justice Jackson on Meo the twenty-third 
as of September, 1931. 
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The Court made the following’ 
_ Orver.—Following Mardan Singh v: Thakur Sheo Dayalı 
the date for fixing the value is the date of the mortgage: - 


If the appellant has contributed towards paying off the 
mortgage on his own behalf with no intention of gratuitously 
relieving the other mortgagors or owners of the other mort- 
gaged items, he is entitled to compensation under S. 70 of the 
Contract Act. It would be a curious state of the law if when a 
man clears his holding of an encumbrance it is to be held that 
he must also be clearing the holding of others, and to that 
extent the clearance of his own holding is diminished. That is 
not what “contract to the contrary” in the old S. 82, Transfer 
of Property Act means. 


If three properties of equal value are security for a 
mortgage they are rateably liable 1/3, 1/3, 1/3; but the mort- 
gagor and mortgager may contract if they like that the propor- 
tions run 4,4, $ 


There must be a fresh nding by the District Munsif on 
these issues :— 

“1. Whether the amounts alleged to be paid by Defend- 
ants 1 to 5 towards the mortgage debt are true and if so can 
they be taken into account in ascertaining the respective shares 
of those liable under the mortgage. 

2. Whether the whole mortgage account should be 
debited to Defendants 1 to 5, as they are the only persons who 
benefited under the contract. 


Fresh evidence is allowed. 


Time for submission of finding is 2 pontis; Ten days 
are allowed for objections. 


[In pursuance of the above order the District Munsif of 
Madura Town submitted the DEADE 


Findings. 

* * x * * 

For the reasons discussed above, I find on Issue II that 
| there is no justification for debiting the whole mortgage 


account against the defendants 1 to 5 as they are not the only 
persons who benefited under the contract. ] 





1. (1905) I-L.R. 27 All. 549. 
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The Court delivered the following 


Baesavetiat 4 


Venkata- 
rama Ayyar. 


Ramesam, J. 


JupeĮmenrTs. Ramesam, J.—This Second Appeal originally 
came on before our brother Jackson, J. After hearing the 
appeal, he called for a finding. After the finding was returned, 
he directed the case to be posted before a Bench. Accordingly 
it comes before us for disposal. 


The main facts are not now in dispute. On the ‘27th 
January, 1910 the suit properties of which items 1 to 3 belong- 
ed to defendants 1 to 5 and item 4 belonged to one Sundararaja 
Bhagavathar were mortgaged for Rs. 2,500. Of this sum, 
Sundararaja took Rs. 816-7-0 and the defendants’ drew the 
rest, viz., Rs, 1,683-9-0.. On the 19th May, 1910 the defendants 
and Sundararaja each paid Rs. 500 towards tħe mortgage. On 
the 7th August, 1910 there was another mortgage of the same 
properties by the same mortgagors in favour of the same 
mortgagee for Rs. 600. This amount was taken by the mort- 
gagors in equal halves. The first defendant paid Rs. 588 on 
the 14th September, 1912 and Rs. 100 on the 21st September, 
1912 towards the mortgages. The mortgagee filed a suit 
(O.S. No. 119 of 1916) on the two mortgages and obtained a 
decree. Item 3 consisted of an othi right in favour of the 
mortgagors. The original owners of the property chose to 
redeem that othi. The amount due on the othi at that time 
was Rs. 680 and this was paid on the 9th June, 1917 and the 
third item was redeemed. This payment must also be regarded 
as a payment by the defendants in partial discharge of their 
debt due to the mortgagee. In execution of the morigagee’s 
decree, item 4 was first brought to sale on the 28th April, 1919 
and fetched Rs. 1,270. This amount :goes in reduction of 
Stindararaja’s share of the debt because item 4 belonged to 
him. Here it may be mentioned that item 4 had been sold by 
Sundararaja to the “second plaintiff by a sale deed Ex. A, dated 
the 24th April, 1916 and the second plaintiff deposited a sum 
of Rs. 1,372-9-0 for setting aside the sale of item 4 and got it 
cancelled. On the Ist August, 1919, item 1 was sold for 
Rs. 2,035 and the mortgage debt was completely discharged. 
Afterwards the second plaintiff sold item 4 to the first plaintiff. 
On the ground that, taking the value ofthe various items mort- 
gaged, item 4 is liable to contribute much less than the amount 
actually | realised, from _Sundararaja,.. the present suit was filed 
to recover a sum of Rs. 548-5-6 made up of Rs. 423-5-4 the 
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excess of the proportionate share for which item 4 should be 
liable and interest at one per cent. per mensem from the date 
of the deposit. The District Munsif gave a decree for 
Rs. 482-10-5. In estimating the value of the various items of 
properties, he fixed 9th June, 1917 as the date on which the 
valuation should be made for fixing the amount of contribution. 
There was an appeal by the defendants but it was dismissed 
by the Principal Subordinate Judge of Madura. Hence this 
Second Appeal. 


When the case originally came on before our brother 
Jackson, J., he held that the date of the mortgage should be 
regarded as the date for fixing the proportions to which the 
various items are liable. As there was then some dispute as 
to` which of the defendants made the payments already 
mentioned, the learned Judge called for a- finding on this matter. 
He also called for a finding on another issue which runs thus 
«Whether the whole mortgage amount should be debited to 
defendants 1 to 5 as they are the only persons who benefited 
under the contract”. On the first issue so remitted a finding 
has been submitted, the effect of which has already been stated 
by me. On the second issue the District Munsif found that it 
is not true to say that Defendants 1 to 5 took the whole benefit 
of the mortgage money. It must then have been suggested 
before him by the plaintiffs that there was an agreement 
between the defendants and Sundararaja on the 12th April, 
1912 according to- which the defendants undertook to pay the 
whole debt remaining due under the mortgage bonds, and an 
agreement’Ex: H was produced. At-the first trial before the 
District Munsif: when the plaintiffs’ vakil attempted to adduce 
evidence on this matter, it was objected that such.a case was 
not raised in the pleadings and at the original trial further 
evidence relating to this matter was excluded. But when the 
finding was-called for, the plaintiffs seem to. have again relied 
on Ex. H, and evidence-was taken. The defendants’ case in 
reply to Ex. H was that originally there was an arrangement 
according to which the parties were jointly trading in rubies 
and the whole balance of the stock-in-trade was to be taken by 
the defendants and-also Sundararaja was to pay them Rs. 400 
and in consideration:of this the defendants undertook to pay 
the remaining debt due on the mortgages. But Sundararaja 
never performed his part of the contract i.e., he never paid 
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any amount and the stock-in-trade was not taken by the defend- 
ants. These facts are now found by the District Munsif as 
pleaded by the defendants. The District Munsif practically 
found that Ex. H was never acted upon. Apparently this is 
the reason why Ex. H ‘was not referred to or relied on in the 
plaint. The plaint proceeded solely on the ground that, with 
reference to the value of the various items, item 4 was liable 
only to a particular amount whereas more was realised from 
the owner of that item. It may be observed that the question 
relating to Ex. H does not strictly fall within the second 


issue as drafted by our learned brother Jackson, J. When the 


finding was returned, Jackson, J. observed that the facts were 
clear but that the law presented some difficulty. The appellants 
relied upon Muthurakku Maniagaran v. Rakkappai. The 
correctness of this decision was doubted in Kunchithapatham 
Pillai v. Palamalai Pillai2 relied on by the respondents. Refer- 
ring to these two decisions the learned Judge referred the 
matter to a Bench. 

In my opinion the decision iñ M utherakbu M aniagaran v. 
Rakkappai is not correct and it has been rightly dissented 
from in Kunchithapatham Pillai v. Palamalai Pillai2. It is 
inconsistent with the decision of the Privy Council in Ganeshi 
Lal v. Charan Singh3. Butin my opinion these cases have no 
bearing on the matter before us. 


Both in the Lower Courts and before Jackson, J., the case 
seems to have proceeded solely with reference to S. 82 of the 
Transfer of Property Act but in my opinion the matter in 
dispute between the parties cannot be disposed of solely with 
reference to that section. Where several properties are mort- 
gaged under a mortgage and afterwards the properties 
happened to be owned by different persons the question 
naturally arises how much share of the debt should be borne by 
each item which is the same thing as saying how much portion 
of the debt should be borne by the owner of each item. In 
such a plain case there is no difference between the liability of 
an item of property and the liability of the person owning the 
item of property and the decision of the case will naturally 
turn upon the.application of S. 82. But this does not mean 
that there may not be other facts which have got to be con- 
TTP Ra iat rae | 

1. (1913) 26 M.L.J. 66 2. (1916) 32 M.L.J. 347. 
3. (1930) L.R. 57 LA 189: I.L.R. 52 A. 358: 59 M.L.J. 177 (P.C.).° 
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sidered in deciding the question whether one person has any 
right to recover any amount from another person. If it is 
found that he is entitled to recover some amount from the 
owners of the other items, the question will next arise on what 
item or items of property such amount should be charged. Thè 
latter question has to be decided with reference to S. 82 of the 
Transfer of Property Act but it does not follow that the 
former question has anything to do with that section. Let us 
take a-simple case in illustration of the above statement. 
‘Suppose two persons A and B mortgage their respective pro- 
perties together and raise a loan of Rs. 1,000. B’s property is 
worth three times A’s property. The whole loan was taken by 


A. Afterwards the mortgagee sells B’s property and recovers 


the mortgage amount. Can it be said that B is entitled to 
recover only Rs. 250 from A? If we apply S. 82 only, B’s 
property would be liable for three-fourths and A’s property 
would be liable for one-fourth of the debt but the whole debt 
was recovered from B’s property. Soon the principle of that 
section, B is entitled to recover only the other one-fourth from 
A and cannot recover any further amount. Surely this cannot 
be the law. The truth of the matter is this. S. 82 has solely 
to do with the distribution of the burden on the properties in a 
case where no other question as to who had the benefit of the 
money in the beginning or similar complication arises. It is 
easy to give an example of such a case. Suppose a joint 
family consisting of A and B borrowed’ Rs. 1,000 on a mort- 
gage of two items and spent the money for the family ex- 
penses. Afterwards the family becomes separate and 4 
becomes the owner of one item and B becomes the owner of 
another item the value of the items being in the ratio of 3to 1. 
If they make no specific contract to the contrary, S. 82 says 
that B’s item must be liable for three-fourths of the debt and 
A’s for one-fourth of the debt, and if more is recovered from 
one person he will have the right to contribution. Such a 
case illustrates the application of S. 82 not complicated by any 
other consideration. In other words that section has solely to 
do with the distribution of the burden on the items. The 
question which that section answers is what liability each item 
is subject to. But on the admitted facts of a case it may be 
that the owner of one item has no right to recover any amount 
from the owner of the other item or his only right is to recover 
a far smaller amount than what the proportion will give. The 
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question how much money one man owes another must be first 
determined with reference to the transactions between them 
and after that question is decided one has next to see on which 
item it can be made a charge with reference to S. 82. For 
instance, in the first illustration given above, suppose B had paid 
the whole amount, B is certainly entitled to recover the whole 
money from A because in the beginning he had not the benefit 
of any part of the amount borrowed, but ifthe asks that this 
amount should be charged he can have a charge‘ only for one- 
fourth of the amount on A’s property. ‘because from the 
beginning A’s property was charged only for one-fourth of the 
debt. The fact that, by’reason of S. 82 A’s property was 
subject only to one-fourth of the debt, does not disentitle the 
plaintiff from recovering the whole amount but it only 
‘disentitled him to claim a charge on A’s property for a sum in 
excess of one-fourth of the amount. What is stated above is 
not inconsistent with the decision in Ganeshi Lal v. Charan 
Singhi. What was sought to be done by the plaintiff on the 
‘equities of that case was to get the benefit of a contract to 
which he was not a party and the benefit of which was not 
‘assigned to him. Similarly in Muthurakku Maniagaran v. 
Rakkappa? it cannot be said that the plaintiff stood in the shoes 
of the mortgagor so as to get the benefit-of the contract made 
with him when the contract was made after his own purchase. 
But in the case before us we have nothing to do with the 
question whether one person can get the benefit of a contract 
between other persons to which he is not a party. The First 
question before us is whether the plaintiffs are entitled to 
‘recover any amount from the defendants. Bearing the above 
principles in mind we find on a calculation that the plaintiffs 
have paid less than the amount originally drawn by Sundararaja 
and, they are not entitled to recover any amount from the 
defendants. It is immaterial for us to consider whether the 
defendants have paid more than the amount due by them. As 
a matter of fact they defended the mortgagee’s suit in which 
Sundararaja did not appear and incurred costs. Therefore 
they had to pay the costs and even if they had paid more than 
their share the point is immaterial for they are not now suing, 
The only question before us is whether the plaintiffs are 





_1, (1930) L.R. 57 T-A, 189: LR. 52 All 358: PAR VURE: 
- 2, (1913) 26 MLJ. 6 
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entitled to recover any amount and on an examination of the , Muthiah - 


accounts which it is unnecessary to set forth in this judgment Biseavetner 
and it is merely a matter of arithmetic. I find that the plaintiffs Venkata- 
rama Ayyar. 


are not entitled to recover any amount. — 
Ramesam, J. 


The learned Advocate for the respondents drew our 
attention to a decision in Jai Narain v. Rashik Behari Lal 1. 
‘That decision is a decision of a single Judge. Iam unable to 
agree with that decision as it solely proceeds on S. 82 without 
‘considering the question and ignoring the question raised in 
that case as to who had the benefit of the amount borrowed. 
S. 82 is not an authority on the latter question and does not 
preclude the Court from enquiring into the latter question. Only 
after the latter question is decided and the amount due from 
one party to the other is ascertained we have to resort to S, 82, 
and in its application it is true that only contracts between the 
mortgagors to the contrary should be attended to and other 
‘contracts to which the person seeking contribution is not a 
party cannot be invoked. I am unable to agree with that 
decision. 

The Second Appeal is allowed and the plaintiffs’ suit 
‘dismissed with costs throughout. 


C. M. P. No. 129 of 4935-se-cndexed. moo ir na 


Venkatasubba Rao, J.—The question to be decided in this Venkata- 
case is, whether-the first plaintiff’s claim to contribution Su>baRaoJ- 
under S. 82 of the Transfer of Property Act can be upheld. 

‘The facts that were admitted in'the plaint and regarding which 
there was no dispute, are the following. Two mortgages were 
_ granted in favour of one Subbier in January 1910 and August . 
1910 for Rs. 2,500 and Rs. 600 respectively. The mortgages 
were in respect of 4 items of properties, of which items 1 to 3 
belonged to defendants 1 to5 and item 4 to one Sundararaja 
Bhagavathar. Each of the two mortgages comprised all the 
four items; the third item was a mortgage right possessed by 
the defendants. In 1926, Sundararaja Bhagavathar, the owner 
of item4, sold it to the second plaintiff. As already mentioned, 
in the third item the defendants had only a mortgage right and 
the owner of that item having deposited in Court the amount 
due fromhim, that was adjusted towards the mortgage decree 
obtained by Subbier. Thereafter items 1 and 4 were caused 





1, AJLR. 1931 All. 546. 
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to be sold in execution of the decree and the second plaintiff, 
by depositing into Court the necessary amount, got the sale of 
the fourth item set aside. It may be mentioned that the 
second plaintiff has since conveyed the fourth item to the first 
plaintiff and the claim made in the plaint is, that the second 
item having borne no share of the payment made, it is liable- 


‘to contribute in the ratio of its value. 


The District Munsif passed a decree in favour of the first: 
plaintiff for a certain sum, which was upheld by the 
Subordinate Judge. A second appeal having been filed, it. 
came on before Jackson, J. and on the findings now submitted 
by the lower Court in pursuance of an order made by him, the 
following further facts must be taken to have been established.. 
Out, of Rs. 2,500 raised under the first mortgage, the defen- 
dants received Rs. 1,683-9-0 and Sundararaja Bhagavathar: 
Rs. 816-7-0, and out of the sum of Rs. 600 obtained under the: 
second mortgage, each of them received Rs. 300. As to the 
respondents, the case stands thus: the defendants paid in cash 
three sums aggregating to Rs. 1,188; the amount realised by 
the sale of item 1 was Rs. 2,035; the sum which, as already 
stated, the owner of the third item paid into Court, was. 
Rs. 680. Thus, the total amount for which the defendants. 
can claim credit, is Rs. 3,903. Similarly, the amount paid in 
cash by Sundararaja Bhagavathar was Rs. 500 and the amount: 
deposited by the second plaintiff for the setting aside of the 
sale of the fourth item was Rs.~1,270; that is to say, the 
aggregate amount contributed by the first plaintiff and his. 
predecessor is Rs. 1,770. The following two tables show at 
a glance the proportions.of the sums received and repaid. 

. Rs. A. Pe 
Amount received Rs. 3,100 The defendants received .. 1,983 9 0: 
The first plaintiffs pre- 
decessor (Sundararaja 
Bhagavathar) received .. 1,116 7 6 
Amount repaid Rs. 5,673 The amount the defen- 
dants may have deemed ; 
to have contributed .. 3,903 0 0 
The amount for which the 
first plaintif can take 
credit .. 1,770 0 0 

In the findings submitted, no dates are mentioned showing 

when the repayments in cash were made; but there seems to be 


no ground for doubting the correctness of the statement handed. 
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to us by Mr. D. Ramaswami Ayyangar, the defendant’s learned 
Counsel; at any rate, as regards the dates of the receipts of 
money subsequent to the decree in the mortgage suit, there can 
be no dispute. As the amounts paid back by the two parties 
in discharge of the debt were on different dates, it stands to 
reason that in order to equalise payments, interest should be 
computed from the dates they were so repaid and on a calcula- 
tion being made, it is found that the defendants paid back an 
amount slightly in excess of what was due by them, having 
regard to their share of the borrowing; and it follows from 
this that the payments for which the first plaintiff could get 
credit, were slightly short of the sum repayable, having regard 
likewise to the portion of the loan received by his predecessor. 

In these circumstances the question arises, has the first 
plaintiff.a valid claim to contribution? The defendants, as 
shown above, have repaid more than their share; does the rule 
of contribution enacted in S. 82 require that they should be 
compelled to pay a further sum? Let us take an example. 4, 
the owner of property X, and B, the owner of property Y, 
raise Rs. 1,000 by mortgaging them. The whole amount is 
received by A and he himself in due course discharges the 
mortgage by paying Rs. 1,200, being the debt. then due along 
with interest. Can A claim from B Rs. 600 on the ground, X 
and Y having been equally worth, are liable to contribute to 
the debt in the ratio of value? 


Take yet another example. J is the owner of property X 
worth Rs. 200; B of Y worth Rs. 800. Both the properties 
are mortgaged for Rs. 500 and each of the mortgagors receives 
Rs. 250. The debt with interest in due course amounts to 
Rs. 600, of which 4 repays Rs. 300 and B a similar sum. Can 
A recover from B Rs. 180 on the ground that although the 
mortgagors received equal benefit from the loan, A was liable 
to repay Rs. 120 only but B Rs. 480, the value of X and Y 
having been in the ratio of. 1 to 4? ` 


According to the first plaintiff, the answer in each of these 
cases should be in the affirmative. That this is contrary to 
every principle of justice is obvious; but it is argued that -it is 
the inevitable result of S. 82. I find myself unable to accede 
to this contention. In the first illustration, B’s position is 
no_more than that of a surety, but_it is nevertheless argued 


that by virtue of S. 82 he is liable to contribute. There can 
40 
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be no contribution; points out Rashbehary- Ghose, if ‘ the 
encumbrance is discharged by the very person who is liable for 
the debt; in such a case, he merely pays‘ his’ own debt as he 
was bound‘to do: (Law of Mortgages,’ Sth Edn., Vol. I, 
p. 400). To hold that the same result ensues under thé Indian 
law, one need not resort to any doctrine of equity, for, the 
right to resist the claim to contribution in such’ a case, is ex- 
pressly saved by the words “in the absence of a contract to the 
contrary” occurring in S. 82. The section deals with -the rights 
of the owners inter seand it would be proper and natural to 
infer that the contract:referred to ig a contract between ther, 
i.e., those liable to contribute and I must therefore dissent, with 
great respect, from the view: expressed in Ramabhadrachar v. 
Srinivasa Ayyangari that the contract in the section means 
only a contract .bétween the mortgagor and the mortgagee. 


‘That-being so, from the fact that as between, 4 and B, A 
réceives the-whole’:améunt:to the exclusion of B, arises the 
contract (the contract need not be express) that B shall not.be 
liable to contribute; similarly, when each of them receives an 


equal moiety,-a contract must be implied that they shall bear 
the burden equally. Moreover, it is well-settled that the tight 
to contribution is controlled by the right of marshalling, as 
Ss, 56 and 81 of the Transfer of Property Act show. If 4, 
the owner of two estates X arid Y, mortgages: them .to some 
person and then sells Y to B, both X and Y, if the’ principle 
of contribution is applied, will be liable to contribute rateably 
to the debt; but S. 56 says that B is entitled to have the mort- 
gage-debt satisfied out of X so far as it will extend, that is to 
say, he can have the assets so marshalled as to throw the 
mortgage in the first instance on the property not conveyed to 
him. Again, the right to contribution is excluded and is 
prevented from being given effect to by S. 81, which rests 


-upon the principle ‘that a creditor who has. the means of 


satisfying his debt out of several funds, shall not by the 
exercise of his right, prejudice another creditor, whose security 
comprises only one-of ‘the funds. The conttntion therefore 
that the right to coritribution overrides every other right or 


‘equity and that the literal wording of S. 82 compels the Court 


to uphold'the claim asserted by the plaintiff, is clearly 
untenable. ; 





451900) TL.R.24 Mad. 85. * 
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The question then arises, does the plaintiff stand in a 
better position that his predecessor-in-title Sundararaja 
Bhagavathar, the original owner of the fourth item? There 
having been a contract to the contrary, I fail to see why it 
should be within the power of one of the parties to it to deprive 
the other of the benefit under it, for the result of taking a 
contrary view would be, that either party could frustrate. the 
contract by merely assigning his property. Further, it is some- 
what difficult to conceive that one party can at his will thwart 
the other by enabling his assignee to call in a statutory right, 
which ex hypothesi never came into existence by reason of 
there having been, at the very inception, a contract to the 
contrary. Moreover, there is, I think, a short answer to the 
plaintifi’s claim. If he isnot bound by his predecessor’s con- 
tract, it is, I think, but a necessary corollary, that he should 
not be permitted to take advantage of a payment by his 
predecessor. Ihave said that Sundararaja Bhagavathar made 
a cash payment of Rs. 500 and if that sum is excluded, nothing 
would be due to the plaintiff, indeed, the trial Courts decree 
in his favour was for a sum less than Rs. 500. The plaintiff’s 
claim, as this fact shows, is inequitable and should not be 
recognised. 

Ganeshi Lal v. Charan Singh! (this‘is the most accurate 
report of the judgment of the Privy Council) on which the 
plaintiff relies, scarcely helps him. There, a sum of Rs. 32,000 
was left with the purchaser of property K, i.e., Sher Singh, 
the ancestor of the respondents, to enable him to discharge 
the mortgage. Perfectly true, but the point to note is, that 
the appellants, who purchased the other property M, did not 
pay for an absolute interest in it, but only for the equity of 
redemption; their Lordships of the Judicial Committee 
emphasise this aspect in their judgment. Secondly, the sale 
above referred to in favour of Sher Singh under which he 
retained Rs. 32,000, was superseded by another sale in his 
favour and this fact again their Lordships specially notice. 
The representatives of Sher Singh, who satisfied the mort- 
gagee’s claim, claimed contribution from the owner of M, 
and their Lordships, while holding that the claim was ney 
rejected by the High Court, observe: 

“It would indeed be somewhat surprising if the result were otherwise. 


1. (1930) L.R. 57 LA. 189: LL.R. 52 All. 358 :59 M.L.J. 177 (P.C.). 
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perty on that footing, and their contention really amounts to this, that having: 
paid for the property on the basis of its being subject to the mortgage they 
ought now to be allowed to have the benefit of it free from the 
mortgage. * * 

Incidentally I may mention that this case clearly establi- 
shes that the contract to the contrary mentioned in S. 82 is, 
as I have said, a contract inter se between the several owners. 
liable to contribute, for their Lordships’ statement that the 
benefit of the contract did not pass to the appellants, presuppo- 
ses that the mortgagor, the original party to the contract, 
could have enforced it against Sher Singh, the other party to it. 


But to return to the point with which I was dealing, the- 
judgment shows that it would have been inequitable to allow 
the appellants, who purchased the property M, subject to the 
mortgage and thus paid only for the equity of redemption, to- 
resist the claim to contribution. I think that is what their 
Lordships meant when they observed that the benefit of the- 
original contract did not pass to the appellants “in law or im 
equity”. I underline the words “in equity”. It is also signi- 
ficant ‘that their Lordships, while referring to Muhammad 
Abbas v. Muhammad Hamidi do not disapprove of that decision.. 


There is another case to which I may usefully refer. In: 
Kamta Singh v. Chathurbhuj Singh? the facts were these. The- 
mortgagors sold a portion of the mortgaged property to the- 
defendants, the conveyance containing a declaration that the 
title of the vendors was free from defect and also a covenant 
that they would make good any loss, should the title prove 
defective. Subsequently, the mortgagors conveyed a further 
portion to certain persons referred to as Harbans, for whom 
the plaintiffs were found to be benamidars; the purchasers did’ 
not pay the price but the amount was retained with them for- 
the discharge of the mortgage debt. The plaintiffs paid off 
the amount due under the mortgage and commenced the suit to- 
recove contribution from the defendants, but their claim was. 
disallowed. It will be seen that as between the mortgagors. 
and the defendants, the sale was not subject to the mortgage: 
and that there was a covenant by the former to make good 
any loss. Again, so far as the plaintiffs were concerned, they 
were under a duty, as between them and the mortgagors, to. - 


discharge: the mortgage debt. Although the contract was im 





1. (1912) 9 A.L.J < 499. 2. (1929) I.L.R. 8 Pat. 585. 
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each case with the mortgagors alone and there was no direct 
contract between the plaintiffs and the defendants, the former’s 
claim to contribution based on S. 82 was negatived. This 
amounts to holding, that the benefit under the first contract 
passed to the defendants and likewise, the obligation under the 
second to the plaintiffs. In my opinion, the conclusion of the 
learned Judges was right. This case was taken on appeal to 


the Judicial Committee,. but as the judgment of the High l 


Court was confirmed on another ground, the question relating 
to contribution was not gone into. 

As regards Jai Narain v. Rashik Behari tali, I must, with 
great respect, dissent from it. There, it was found that the 


benefit received by the plaintiff and the defendant, who jointly, 


mortgaged their property, was in the ratio of 8 to 1. The plain- 
tiff paid the mortgage amount and claimed contribution. The 
learned Judge gave him a decree for half the amount paid, on 
the ground that the property belonged to the mortgagors in 
two equal moieties. The reasons given by the learned Judge 
are: (i) there was no contract to the contrary between the 
mortgagors inter se, (ii) at any rate, the mortgagee was not a 
party to that contract. As I have said, I must dissent from 
this decision. oe 

In the result, the plaintiff’s claim fails and his suit is 
dismissed with costs throughout. 


K.-C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Kina. 


Karuppatti alias Thayammal _«» Appellant* 
(Petitioner). 





v. : 
Singaravelu Pillai (Deceased) and Manikkam 
Pillai, L. R. of the deceased first Respon- 
dent. Vide order 610 of 1931 on C. M. P. 
No. 4512 of 1931 .. Respondents 
- (Respondent and 
his L. R.). 


“Civil Procedure Code (V of 1908), S. 60—Hindu joint family—Widow’s 
right of residence—A ttachment and saleif perms iraner of Property 
Act UV of 1882), S. 6 (d). 


1. ALR. 1931 All. 546. 
*Appeal Against Appellate Order No. 178 of 1931. 15th March, 1935 
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The right-of a Hindu: widow under the Hindu Law’ to reside in ‘her 
husband’s family house is a “right restricted in its enjoyment to -her 
personally” within the meaning of S. 6 (d) of the Transfer of Property Act 
and cannot therefore be made the subject of attachment and sale in execu- 
tion of a decree against her. o 

A creditor of one of the members of a joint family attached in execu- 
tion of his decree against that- member the residential'family house and 
purchased it himself, Later, the widow of another member of the family 
obtained a decree against the purchaser declaring her right to reside in a 
portion of the house. The purchaser subsequently obtained a decree as 
against. the widow and in execution thereof sought to attach-her right of 
residence. 

Held, that the widow’s right of residence could not be attached and 
sold in.execution of the decree against her. 

Salakshi v. Lakshmayee, (1908) I.L.R. 31 Mad. 500: 18 M,L.J. 571 ni 


Ramanathan v..Rangammal, (1888) I.L.R. 12 Mad. 260 (F.B.) and Jayanti 
Subbiah v. Alamelu mis (1902) LL.R. 27 Mad. .45: 12 MLJ. 270 
considered.. 

Appeal against the order of the District Court of Madura 
dated 2nd December, 1930 and made in A, S. No. 91 of 1930 
preferred against the Order of the Court of the District 
Munsif of Madura Town dated 27th February 1930 and made 
in E. A. No. 93 of 1930 in E. P. No. 663 of 1929 in O. S. 
No. 307 of 1927. 


K. Swaminatha Ayyar for appellant. 


:K. Chandrasekara Ayyar ir Watrap S.: Subramania 
Ayyar for respondent. 
. The Court delivered the following 


‘JUDGMENT. —The question in this appeal is whether a 
widow’s ‘right to live in two rooms in the family house can be 
made the subject ‘of attachment and sale in execution of a 
decree against her. The decision reported in Salakshi v: 
Lakshmayeei was relied upon in the courts below in favour 
of the proposition that no such attachment and sale could be. 
made. _ This contention was upheld by the District Munsif but 
has been rejected by the learned District Judge on the ‘grounds 
that the facts here were quite different from the facts dealt f 
with i in Salakshi v: Lakshmayeel. 


here i is no doubt a considerable distinction which can be 
drawn between the facts here and the facts in Salakshi v. 
Lakshmayeei, In Salakshi v. Lakshmayee1 the family were 
still living in the family house and part of the argument of the 





A, (1908) L-L.R. 31 Mad. 500: 18 M.L.J. 571. 
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decision :was that if the attachment and sale of the widow’s 
right.of residence were permitted, the result would’ be to 
introduce a stranger into.the house, a contingency which 
Hindu Law cannot possibly have contemplated. In the present 
case on the other hand, the attaching creditor has himself 
already purchased the house and the widow has, subsequent to 
the date of his purchase, obtained a decree as against him 
declaring her right to reside in two of the rooms. It is argued 
that considérations of the convenience of the family need no 
longer stand in the way of the attachment of the widow’s 
rights. There is no doubt this distinction between the two 
cases but it must be pointed out that in Salakshi v. Laksh- 
mayeel considerations of inconvenience to the family were not 
the only reasons for the decision. The decision also depended 
upon an analysis of the natureof the widow’s right. That 
analysis concludes with the words—‘the interest is therefore 
obviously one restricted in its enjoyment to her”. These are 
the very words to be found in S. 6 (d) of the Transfer of 
Property Act where it is enacted that ‘an interest in property 
restricted in its enjoyment tothe owner personally cannot be 
transferred by him’. And when that sub-section is read in 
conjunction with S. 60 of the Civil Procedure Code it will be 
seen that any such interests cannot be the subject of an attach- 
ment. It seems therefore to me that the ruling in Salakshi v. 
Lakshmayee! can be applied to the facts of this case, and it is 
binding: upon me. 

I need only make a brief seferonee to another decision 
upon which reliance has been placed by the learned Advocate 
for the’ Respondent, namely, Ramanathan v. Rangammal. 
That case and another case which followed it, Jayanti Subbiah 
v. Alamelu Mangammas, dealt with decrees obtained by credi- 
tors against the joint Hindu family and the selling of the 
family house in execution of those decrees; and it was held in 
both cases that the right of .a female member of the family to 
reside in the house had to give way before the right of the 
creditor to take the whole house in execution of his decree. 
It is argued before me that these decisions amount to an 
assertion that a widow’s right to residence: is something which 


can be alienated. But that does not appear to me the right” 





: 1, (1908) LLR. 31 Mad. 500:18 M.L.J. 571. 
seers es meee 2) (1888) LLLR. 12 Mad. 260 (F-B.). 
; "3. (1902) I.L.R. 27 Mad. 45: 12 M.L.J. 270. - - 
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way of looking at thé matter. There is no alienation of a 
widow’s right of residence. What happens is that on the exe- 
cution of the decree against her family it becomes entirely 
extinguished. The result is that this ADDA must be allowed 
with costs throughout. 


B.V.V. Appeal allowed. 
IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 
PRESENT :-—Mr. JUSTICE VARADACHARIAR. 


Mutyala Dorayya and another .. Appellants* (Plaintiffs 1 
oo and 2) 
v. 
Marina Mangamma and others .. Respondents (Defendants 
and third Plaintif). 


Hindu Law—Gift of immoveable property to a daughter—Share given 
equal in extent to those of sons—No document evidencing gift—Oral evidence 
not direct as to the daughter's quantum of interest in the property—Presump- 
tion as to absolute right, how far applicable in the circumstances. 

Though the statement that ‘ there is no presumption that properties given 
to a female are given only with limited rights and not with absolute rights’ 
is ina sense indisputable, the exceptions to it are so many that it is perhaps 
not safe to` attempt to lay down any general rule one way or the other. 
Where the matter turns on the construction of a document it is possible at 
this time of the day to say that the Courts have leaned towards giving the 
widest interpretation to the words used, independently of the sex of the 
grantee. 


Where a person becie a widow while she was aged about 11 and that 
ever thereafter she had been living with her father and the allegations were 
that the father at the time of a partition among his sons allotted to her 
certain immoveable properties equal in extent to that of his sons, though he 
did not embody the arrangement in her favour in any document, on the 
question what, in the absence of any direct evidence one way or the other, 
would be-the quantum of interest that she should be taken to possess in those 
properties, 

Held, (1) that the question whether in particular circumstances a person 
took a limited estate or an absolute estate was not a question of fact, 

(2) that the fact that the father allotted to his daughter the same extent 
of land as he gave to the sons was more in favour of the view that she was 


taking the lands only for her life than that she was intended to take them 
absolutely so as to divert the line of inheritance altogether. 


Under the Hindu Law, even the texts which recognise the giving of a 
share to a daughter at the time of a partition only proceed on the footing 
that she takes a qualified interest therein and not an absolute interest. 

Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in A. S. No. 90 of 1928, preferred against 





* S. A. No. 610 of 1931. > 28th March, 1935. 
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the decree of the Court of the District Munsif of Peddapur in 
O. S. No. 309 of 1926. 


V. Satyanarayana for appellants. 
V. Govindarajachari and N. Vasudeva Rao for respondents. 
The Court delivered the following 


Jupement.—This appeal arises out of a suit brought by 
the plaintiffs for a declaration that a deed of gift executed by 
the first defendant in favour of the defendants 3 to 6 on 
12th February, 1925, will not be operative as against the plain- 
tiffs after the death of the first defendant. The first defendant 
is a daughter of one Subbayya who had three sons, namely, 
the first plaintiff, the second defendant and the second 
plaintiff’s father. It would appear that some time before 
1900 there was a partition in the family, not evidenced by 
any document, and that at that time about 24 acres of land 
were allotted to the first defendant. The plaintiffs attempted 
to prove an express arrangement at the time that the first 
defendant was to take only a life interest in the property. 
The Courts below have refused to believe the oral evidence on 
this point and I see no reason to go behind their view in this 
matter. The plaintiffs also relied upon a document, Ex. A, of 
1900 wherein it is provided that this lady should enjoy the 
property for her life and that thereafter it should be divided 
between the plaintiffs and the second defendant. The learned 
Subordinate Judge has held that it has not been proved that the 
first defendant was aware of the contents of Ex. A or that her 
mark was put to it with her consent. With this conclusion 
also I am not prepared to interfere. But the question still 
remains what, in the absence of any direct evidence one way or 
the other, is the quantum of interest that the first’ defendant 
must be taken to possess in these properties. 


The learned Subordinate Judge starts the discussion of 
the question in paragraph 7 with a statement that the burden 
of proving that the properties were given to the first defendant 
only to be enjoyed for her life and not with absolute rights of 
disposition is upon the plaintiffs. Iam not able to agree that 
that is the true position. I am inclined to think that there is 
no question of burden of proof in these matters and the Court 
has to determine the quantum of interest which the first defen- 
dant has, independently of any particular view of burden of 
proof. The learned Subordinate Judge next goes on to say, 
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“There is no presumption that properties given to a female 
are given only with limited rights and not with absolute rights.” 
In a sense that statement is indisputable but the exceptions to 
it are so many that it is perhaps not safe to attempt to lay 
down any general rule one way or the other. Where the 
matter turns on the construction of a document, it is possible 
at this time of the day to say that Courts have leaned towards 
giving the widest interpretation to the words used, indepen- 
dently of the sex of the grantee. But the difficulty in this case 
is not merely that there is no document to be construed but 
that the circumstances are such that it would be scarcely correct 
to speak of any gift or disposition of property having been 
intended in favour of the first defendant. 

The evidence shows that the first defendant became a 
widow even while she was aged about 11 and that ever there- 
after she had been living with her father. If, in those 
circumstances, at a time when the father is dividing the family 
property between his sons, he allots certain property to the 
widowed daughter of his who has been living with him for 
several years and does not think it necessary to embody the 
arrangement in her favour in any document, it seems to me 
much more consistent with probabilities to assume that it was 
intended only as a provision for her maintenance. It is one 
thing to say that she is not legally entitled to maintenance 
though even on this point there are cases in this Court justify- 
ing an allotment of joint family property by a father in favour 
of his indigent daughter. But, apart from any legal liability, 
if the father and his sons agree to make an allotment to the 
daughter in circumstances of the kind above stated, I am unable 
to hold that it could have been intended to be an absolute gift 
in her favour. In Ramaswami v. Papayyai while recognising 
that there is no presumption that a gift in favour of a Hindu 
daughter must be taken to be only of a limited interest, the 
learned Judges laid stress on the fact that the daughter there 
was under coverture-and not a widow. In this case the first 
defendant had become a widow quite early in life, she had no 
children and the gift of an absolute estate to her would merely 
mean that after her death the property will devolve upon her 
husband’s reversioners. Onthe other hand, if all that was in- 
tended was that she should have the useof the property during 








4.. (1893) I. L. R, 16 Mad, 466: 3 M.L.J. 205. 
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her lifetime, it will remain in the family itself after her death. 
I am unable to ignore these considerations, merely out of re- 
gard for the theory that every gift must be presumed to be an 
absolute gift independently of the sex of the grantee. 

It was argued before me on behalf of the respondents that 
the question is one of fact and that I will not be justified in 
differing from the conclusion of the Courts below. I am 
unable to see how the question whether in particular circum- 
stances a person takes a limited estate or an absolute estate can 
be said to be a question of fact. There is no doubt a statement 
in the depositions of D.W’s 2 and 3 that the share was 
given to the first defendant to be enjoyed by her absolutely 
but the lower Appellate Court does not base its conclusion 
upon this statement in the oral evidence. That D.W. 2 knows 
next to nothing of the affairs of the family is clear from the 
fact that according to him first defendant’s husband lived ten 
years after the marriage with the first defendant and that the 
first defendant attained age and lived with her husband for 
three years: a story which is opposed to the Eada of the 
first defendant herself. 

In paragraph 13 of the lower Appellate Court’s judgment 
reference is made to some evidence led on behalf of the first 
defendant to show that Subbayya utilised some properties of 
the first defendant’s husband and that that was the reason 
why he gave these lands to the first defendant. Even if the 
story is held to be proved, I do not see that it bears very much 
on the question of the quantum of interest taken by the first 
defendant. As I pointed out already, Subbayya and his sons 
were under no kind of obligation to make any. provision for 
_ the first defendant and if Subbayya had taken some monies 
belonging to the first defendant’s husband, it may explain a 
life allotment quite as much as an absolute allotment. The 
District Munsif observes that the first defendant states in her 
evidence that the lands were given to her with absolute powers 
because her father acquired Jands with the money brought by 
her husband. I regret to observe that for reasons best known 
to herself D.W. 3 has carefully refrained from swearing to any 
stich statement. In her chief examination she contents herself 
with a statement that before her marriage her father had no 
lands and says nothing more as to her father having taken 
any funds of her husband. In cross-examination she only:adds 
that her husband had no land but only money. It is therefore 
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incorrect to state that the defendant deposed that her father 
utilised any funds of her husband. D.W. 1 takes care to say 
even in chief examination that he does not know under what 
conditions the share was given to Mangamma, though he 
asserts that Subbayya increased his property by the property 
of Mangamma and hence gave her a share. The learned 
Subordinate Judge has not expressed himself very definitely 
as to how much of this kind of evidence he accepts. The only 
two sentences relevant to this subject are “The father would 
not have given a share equal to that of his sons if he had not 
got some property of the first defendant’s husband. The oral 
evidence shows that some property of the first defendant’s 
husband was with Subbayya”. But he bases his conclusion 
against the plaintiff’s case not upon this theory but upon the 
absence of a document at the time of the partition. Even if I 
should understand the learned Subordinate Judge as being of 
opinion that Subbayya had the use of some funds of the first 
defendant’s husband, without any definite knowledge as to the 
quantum thereof, I do not see that that throws much light upon 
the nature of the estate or interest intended to be taken by the 
first defendant. 


Under the Hindu Law, even the texts which recognise 
the giving of a share toa daughter at the time of a partition 
only proceed on the footing that she takes a qualified interest 
therein and not an absolute interest. The fact that the father 
allotted to the first defendant the same extent of land as he 
gave to the sons seems to me more in favour of the view that 
she was taking the lands only for her life than that she was 
intended to take them absolutely so as to divert the line of 
inheritance altogether. 


I would therefore set aside the decree of the Courts below 
and give a declaration that the gift deed dated 12th February, 
1935, is not operative beyond the first defendant’s lifetime. 
In the view I have taken I do not propose to express any 
opinion as to how far the third plaintiff who is not a member 
of the family will get any rights by virtue of this declaration, 
because I have found against the express arrangement put 
forward by the plaintiffs. In the circumstances of the case I 
direct the parties to bear their own costs throughout. 


K. C. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice CURGENVEN AND Mr. JUSTICE 
KING. 


S. Rajagopala Pillai .. Appellant* (in both—peti- 
tioner in O. P. No. 22 
of 1931 and first De- 
fendant in O. S. 
No. 290 of 1929 on 
the file of the Court of 
the District Munsif 
of Ottapalam.) 

v. 
K. Namasivayam Pillai and another.. Respondents (in S. A. 
; Nos. 210 and 211 of 
1933.) 
Malabar Tenancy Act (XIV of 1930), Ss. 33 and 38—Eviction of tenant 


from Kudiyiruppu—O ption of tenant to purchase—“Continnous possession” 
—Meaning—Possession of predecessor-in-interest whether can be tacked on. 


In order to claim the benefit of S. 33 of the Malabar Tenancy Act it is 
necessary that the tenant or members of his family should have been in 
continuous occupation of the Kudiyiruppu for ten years from before the insti- 
tution of the suit by the landlord for eviction. It isnot open to the tenant 
to tack on the possession of his assignor or predecessor-in-interest for the 
purpose of establishing continuous possession for a period of ten years. 

Appeals against the judgments and decree of the Court of 
the Subordinate Judge of South Malabar at Palghat in A. S. 
No. 97 of 1931 (A. S. No. 382 of 1931, District Court, 
Calicut) and of the Court of the Subordinate Judge of 
Ottapalam in A. S. No. 17 of 1932 (A. S. No. 516 of 1931, 
District Court, Calicut), preferred respectively against the 
. order and decree of the Court of the District Munsif of 
Ottapalam in O. P. No. 22 of 1931 and O. S. No. 290 of 
1929 respectively. 

The Second Appeals first’ came up before Madhavan 
Nair, J. who made the following 


Order of reference to a Bench of the High Court :— 


This second appeal arises under the Malabar Tenancy Act. 
The petitioner in O. P. No, 22 of 1931 is the appellant. 

The suit property belonged in Kanom to one Kumaraswami 
Pillai, the deceased father of the respondent. It was being held 
under a lease Ex. B, dated 15th March, 1906. The rights of the 


* S, A. Nos. 210 and 211 of 1933. - 26th March, 1935. 
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lessee were eventually purchased by the first defendant in the 
suit (that is the appellant) under Ex. A on the 15th October, 


1929, The respondent instituted O. S. No. 290 of 1929 on the - 


file of the District Munsif of Ottapalam for the eviction of the 
appellant, his tenant:. This suit was filed on the 4th December, 
1929. S. 33 of the Malabar Tenancy Act says: 

“Tn any suit for eviction relating wholly or in part to a Kudiyiruppu, 
which has been in the continuous occupation of a tenant or the members of 
his family for ten years on the date of the institution of the said suit, such 
tenant shall be entitled to offer to purchase the rights in the Kudiyiruppu, of 
the landlord who seeks to evict him, at the market price on the said date.” 

With a view to purchase the property, availing himself of this: 
section, the appellant filed O. P. No. 22 of 1931 under Ss. 34, 35, 
36,and 470f the Malabar Tenancy Act praying that the Court 
may be pleased to direct the sale of his landlord’s rights in his 
favour. It will be observed that the appellant had been himself 
in possession of the land only for a very short time, from 15th 
October, 1929, to the 4th December, 1929. But if the period of 
his predecessor’s possession is tacked on to his own possession. 
he would be in possession for over ten years. ki 

The landlord (respondent) resisted the claim on the ground 
that the suit land is not a ‘kudiyiruppu’ and that even if it is 
to be held that it is a kudiyiruppu, the appellant not having 
been himself in continuous possession of it for ten years as 
required under S. 33, is not entitled to claim the benefit of that 
Section.’ 

On ‘both the above points the District Munsif accepted the 
contentions of the respondent and dismissed the plaintiff’s peti: 
tion. ‘On appeal the learned Subordinate Judge agreed with the 
District Munsif-that S. 33 gives protection only to such tenants 
as, have. been in continuous possession of the property for ten 
years and held that as the appellant has not had such possession 
he was not entitled to purchase the landlord’s rights. Whether the 
Jand would be kudiyiruppu within the meaning of the Malabar 
Tenancy Act was not considered by the Subordinate Judge. It 
has not been seriously argued before me that the suit land will 
not fall within the meaning of the term ‘ kudiyiruppu ’. 

The only point therefore that arises for determination is 
whether the appellant, though he or the members of his family 
have not been in continuous possession of the suit land for ten 
years, cari claim the benefit of S. 33 by adding to his period of 
occupation the period of his assignor also. The appellant came 
into possession of the property only in 1929. As already stated, 
the previous tenant came into possession in 1906. He wasin 
possession for more than ten years. It is contended in second 
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Appeal that the appellant could claim the benefit of the ten years’ 

continuous enjoyment by his predecessor. It is argued in support 

_ of the lower Court’s conclusion that the object which the legis- 
` lature had in framing S. 33 was only to benefit a tenant who 
by himself or through the members of his own family had been in 
continuous occupation of the kudiyiruppu for ten years on the 
date of the institution of the suit and that the right conferred by 
the section isa personal one. It may be conceded that there is 
force in this argument; but, what we are really concerned with is, 
does the section as it stands, compel us to accept the view that the 
tenant or the: members of his family before he claims the right 
under it should have been in continuous possession of the kudi- 
.yiruppu for ten years? The expression ‘ continuous possession ’ is 
emphasised by the respondent to show that the tenant claiming the 
benefit should himself have been continuously in possession for 

_ten years. For the purpose of the present case we may omit from 
our consideration possession by the members of the family of the 
appellant altogether, for possession by them is not alleged on 
behalf of the appellant. The respondent’s argument if accepted 
would lead to the conclusion that the heir or the legal represent- 
‘ative of a tenant cannot claim the benefit of his possession. 
‘Would such a position have ‘been contemplated by the legislature? 
Similarly, the members of the family of a tenant would not also 
be entitled to claim the benefit of his possession. The definition 
of. the term ‘ tenant’ in the Act is not made to include a transferee 
or an assignee. According to the ordinary rule of construing 
‘statutes, “ tenant” will- include his legal representative and his 
‘assignee also, unless it is clear that on some principle the meaning 
of the term should not be so understood. In Ramakrishnama 
Cheity v: Vuvvati Chengu Aiyar! it was pointed out, that: 

“ A provision in a statute which gives a right or imposes a liability on a 
person must be deemed to confer that right and impose that liability on that 
person’s legal representative and if it confers that right or imposes that 
liability on that person as the owner of a certain property, such right or 
liability is conferred or imposed on the assignee of the property unless the 
‘reason of the rule of law cannot clearly apply to anybody but the original 
owner of the property or the original obligor.” 

Is there any reason why the benefit of S. 33 should be limited 
only to the tenant who has been in actual possession of the kudi- 
yiruppu for ten years? Iam not able to see any. Obviously the 
intention. was not to benefit the members of the family as such 
‘because they cannot claim the benefit of the section. In ‘this 
connection reference is made to S. 38 of the Act which says: : 


“ Thè order or decree under S. 36 shall operate, as a sale to the tenant 
‘of thé landlord’s rights in the kudiyiruppw subject to the condition that in 
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the event of any sale of, the kudiyiruppu, subsequent to the said order or 
decree by the tenant, his heirs, executors, representatives-in-interest or 
assigns or in execution of a decree against them or by a receiver in insol- 
vency, the person who, but for the provisions of this section, would be 
entitled to the landlord’s rights in the said property at the time of such 
subsequent sale, shall be entitled to claim pre-emption.” 


According to this section even after the purchase by the 
tenant of the rights of the landlord, the landlord will have a right 
of pre-emption in case the tenant parts with his rights in the 
property after the said purchase. It is argued that the implication 
of this section is that the intention of the legislature is to benefit 


the actual tenant and nobody else, and similarly that the principle 


governing S. 33 also is to benefit only the tenant who has by 


‘himself or through his family been in possession for ten years. 


This argument overlooks the fact that it is not disputed that a’ 
tenant can will away the rights which he has purchased, his heir 
can claim them, and that he can make a gift of them also. To 
such cases S. 38 will not apply. If it is argued that the principle 
of S. 38 is that it was the intention of the legislature that only 
the actual tenant should be benefited and that such a principle 
underlies S. 33 also, then certainly the tenant’s heir should be 


‘able to claim the benefit of his possession ; but this is not conceded. 


S.38in my opinion does not therefore afford us much help in 
construing S. 33 of the Act. The appellant relies on S. 39 of the 
Act which says, “Subject to the provisions of this Act all rights 
which a tenant has in his holding shall be heritable and alienable”, 
This does not solve the problem as alienability and heritability of 
the tenant’s rights are made by this section subject to the provisions 
of this Act, and so, we are thrown back to a consideration of the 
terms of S. 33 for a solution of our difficulty. No doubt, as I 
have already stated, at the first blush the section seems to support 
the contention of the Counsel for the respondent, but I see no 
reason why the privilege conferred by that section should be con- 
fined to the tenant who has been in actual occupation for ten years 
by himself and ‘why his transferee or his legal representative 
should not be allowed to tack on their period of possession, to his 
period of possession. I cannot see any justification for departing 
from the usual rule of construction that a ‘tenant’ would include 
his legal representative as well as his assignee, 


Mr. Sitarama Rao for the appellant has brought to my 
notice a decision of this Court under the Malabar Tenancy Act 
reported in Achayi v. Parameswaran Nambudripad1 in which the 
Chief Justice and King, J., pointed out that an ‘Inamdar’ would 
LLL LLL LLL LLL ALLL a LT teat 


1. (1934) 68 M. L. J. 53. 
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include the transferee mentioned in the document or his legal 
representative or his assignee. I am not quite sure whether this 
decision is very helpful as we are concerned with the interpretation 
of S. 33 in the light of the language used in it. 

The question raised in the case is a very important one and 
arises for the first time for decision in this Court. Many cases of 
this description are likely to arise in future. In these circum- 
stances, in order to avoid a possible conflict of decisions by single 
Judges, I would refer this and the connected case to a Bench for 
its decision, 

B. Sitarama Rao and N. R. Sesha Aiyar for appellant. 

P. Govinda Menon and P. Narayanan Nair for respondents. 

The Court delivered the following 

JupcMENtT. King, J.—The question at issue in these con- 

“nected appeals is whether the appellant who. came into the 
occupation of a kudiyiruppu in October, 1929 can enforce 
against his landlord the right of purchase granted by S. 33 of 
the Malabar Tenancy Act. That section runs as follows :— 

“In any suit for eviction relating wholly or in part to a kudiyiruppu, 
which has been in the continuous occupation of a tenant or the members of 
his family for ten years on the date of the institution of the said suit, such 


tenant shall be entitled to offer to purchase the rights in the kudiyiruppu, of 
the landlord who seeks to evict him, at the market price on the said date”. 


‘Now the appellant has prima facie no rights under this 
section. His personal occupation at the time of the institution 
of the suit had lasted for just seven weeks, and his predecessor- 
-in-title from. whom he purchased his tenant’s right was not a 
member of his family. But he contends that the kudiyiruppu 
has been in the continuous occupation of himself and his two 
predecessors-in-title since 1906, and that he is entitled to reckon 
this whole period of 23 years in his favour. The word ‘tenant’ 
according to him is used in the section as contrasted with other 
‘possible occupiers for example a landlord or a usufructuary 
mortgagee, and whenever a kudiyiruppu has been in the 
possession of a succession of tenants for ten years the section 
applies. 


This contention amounted in the arguments before us to 
little more than a mere assertion. The only other section of 
the Act which Mr. Sitarama Rao called to his aid was S. 39, 
‘This section no doubt permits a tenant to alienate whatever 
‘tights he has, but- that alienation is expressly made “subject to 
the provisions of this Act” and- if S. 33 provides what is only a 
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personal and conditional and not an absolute right S. 39 cannot 
make it alienable so as to relieve the alienee of the conditions. 
We must therefore go back to S. 33 itself and to us it seems 
apparent that that section can confer no rights upon the 
appellant. Omitting for the moment the words ‘or the members. 
of his family’ what is the meaning of the expression ‘the 
continuous occupation of a tenant’? Only one meaning we 
think is possible without a violent straining of the English 
language, and that is that a single tenant must have been in _ 
occupation for the whole ten years. The section goes on to 
qualify this by the words ‘or the members of his family’. 
What now is the meaning? Surely this, that throughout the 
ten years, no one other than the tenant or members of his 
family must have been in occupation. Ifthe appellant’s con- 
tention is correct, it would surely have been easy to make a 
specific reference in the section to predecessors-in-title, or if 
that were not done, to use the word ‘tenants’ in the plural 
instead of ‘a tenant’ in the singular. The words ‘a tenant’ in 
the section must refer to the tenant, whose eviction is actually 
sought for, it is ‘such tenant’ who shall be entitled to offer to. 
purchase. 


This interpretation of S. 33 is further confirmed, we think, 
by a consideration of S. 38. That section provides that when 
the tenant has become the owner of the landlord’s rights in the 
kudiyiruppu, any sale by him or his representatives of the 
kudiyiruppu shall be subject to the landlord’s right of pre- 
emption. Why should the tenant’s powers of alienation be 
thus restricted? If the object of S. 33 is to benefit tenants as 
a class rather than individual tenants with personal qualifica- 
tions, if a tenant like the appellant with seven weeks’ occupation 
can take advantage of the section on what principles of logic 
can the interference with such a tenant’s rights which S. 38 
creates be justified? But, if on the other hand, the object of 
S. 38 is to bestow special rights on an individual tenant on the 
ground that he and his family have had a long residence in the 
family house, it is obviously just that a tenant should not be. 
allowed to make use of the section for his own personal profit, 
and if he and his family no longer want to retain the family 
house, then the landlord’s rights which have been curtailed by 
the special provisions of S. 33, are enlarged again by S. 38. 
We think that the latter object must clearly have been the 
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object which the legislature desired to attain. It is the-only 
object which is consistent with the language of the two sections, 
or-with the language of S. 33 read by-itself. 

These appeals accordingly fail and are dismissed with 
costs. f f 


B.V.V. a2 Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice MADHAVAN NAIR. 


Kaliyathan Krishnan .. Appellant* in both Appeals (second 
defendant and Plaintiff respec- 

tively in the Original Suits Nos. 

249 of 1928 and 528 of 1928 on 

the file of the Court of the Princi- 

pal District Munsif of Telli- 


We. cherry) 
Akkanisseri Manikkoth 
Kollarath Gopalakurup 
and another .. Respondents in both Appeals, 


(Plaintiff and first defendant in 
O. S. No. 249 of 1928 and De- 


fendants in O.S. No. 528 of 1928 


on the file of do.). 


Mortgage—Mortgagor, lessee himself of property from a previous mort- 
gagee at the time of suit mortgage—Sub-lessee of suit property—Suit by. 
morigagee to recover possession — Suit by sub-lessee for redemption — 
Whether suit could be filed by him by way of resisting mortgagee’s suit for 
recovery. 

Where an assignee of a mortgage sued for recovery of possession of the 
property from the second defendant who had obtained subsequent to the 
mortgage, a lease of the property from the first defendant, who was the jenmi, 
and the second defendant resisted the claim by himself filing a suit to redeem 
the property as a lessee from the mortgagor, on the question whether he had 
the right to redeem and could that right be set up in defence to a suit by the 
plaintiff for recovery of possession of property, 


Held, that from the facts in the case it was clear that the mortgagor 
himself at the time when he granted the lease to second defendant, had taken’ 
the property back on lease from another to whom the property was originally 
mortgaged. Hence the power of the mortgagee (plaintiff) to take back the 
property which had come back on lease to the mortgagor could not be dis- 
puted. The second defendant here was only a sub-lessee from the 
lessee (mortgagor) and as such, not having any interest in the property other 
than that of a sub-lease, he could not resist the suit of the plaintiff-mort- 


gagee by saying that he was entitled to redeem. 





* S, A. Nos. 99 and 1000-1931- © - ‘22nd March, 1935. 
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Paya Matathil Appu v. Kovamel Amina, (1895) I.L.R. 19 Mad. 151: 5 M. 
L.J. 279, Madhva Sidhanta Onahini Nidhi v. Venkataramanjulu Naidu, (1903) 
LL.R. 26 Mad. 662, Altaf Ali v. Lalta Prasad, (1897) I.L.R. 19 All. 496 and 
Abdulla Khan v. Basharat Husain, (1912) I.L.R. 35 All. 48 (P.C.), referred to. 

Appeals against the Decrees of the Court of the District 
Judge of North Malabar in Appeal Suits Nos. 497 and 496 of 
1929 respectively, preferred against the Decrees of the Court 
of the Principal District Munsif of Tellicherry in Original 
Suits Nos, 249 and 528 of 1928 respectively. 

P. Govinda Menon for appellant. 

O. T. G. Nambiar and A. Atchuthan Nammar for respon- 
dents. 

The Court delivered the following 

JupemenT.—The facts are stated in the lower Courts’ 
judgment and need not be restated. 


O. S. No. 249 of 1928 was instituted by the plaintiff who 
was the assignee of a mortgage for recovery of possession of 
the property from the second defendant. The first defendant 
is the jenmi of the property. The second defendant resisted 
the suit on the ground that he has obtained a lease from the 
jenmi subsequent to the mortgage. O.S. No. 528 of 1928 was 
instituted by the second defendant in O.S. No. 249 of 1928, as 
the Plaintiff to redeem the property on the ground that asa 
lessee from the mortgagor he is entitled to redeem it. The 
question is whether he has got the right to redeem and can 
that right be set up in defence to the suit by the plaintiff for 
recovery of possession of the property. 


Mr. Govinda Menon on behalf of the appellant second 
Defendant in O.S. No. 249 and Plaintiff in O.S. No. 528 of 
1928 relied on the decision in Paya Matathil Appu v. Kovamel 
Aminal followed in Raghunandan Prasad v. Ambiga Singh2. 
In Paya Matathil Appu v. Kovamel Aminal was held that a 
lessee from an othidar after othi had been given could bring a 
suit for redemption. The ground on which it was based is this: 
that though the suit is by a lessee still the lease being by the 
mortgagor the lessee has an interest in the equity of redemption 
and this interest is sufficiently large to enable him to redeem the 
property. Having regard to this decision the question for 


[i a acca saséaécas eae 


1. (1895) LL.R. 19 Mad. 151: 5 M.L.J. 279, 
`2. (1907) LL.R. 29 All. 679, 
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consideration in this case is, when the lease was executed in- 


favour of the second defendant by Ramotti’s son who was then 
the owner of the property, was he in the position of the mort- 
. gagor or was he only in the position of a mere lessee as con- 
tended for by the respondent. The facts show that the property 
at that time was under a mortgage in favour of one Beechu and 
the mortgagor had taken the property back on lease. In order 
to bring the case within the scope of the decision in Paya 
Matathil Appu v. Kovamel Amina Mr. Govinda Menon argues 
that the lease and the mortgage, being of even date must be 
treated as one and the same transaction and the mortgagor 
who has taken the lease back is exactly in the same position 
as an ordinary mortgagor is, and therefore when he gave the 
lease to the second defendant it was his right to redeem the 
property that was leased in his favour. Mr. Govinda Menon 
has cited a series of well-known cases of this and other Courts, 
namely in Madhwa Sidhanta Onahini Nidhi v. Venkataraman- 
julu Naidu2, Altaf Ali v. Lalita Prasad’ and Abdullah Khan v. 
Basharat Husain4 etc. to show that the transactions, mortgage 
and lease back, should be taken together when a question 
arises between the mortgagee and the mortgagor for determi- 
nation of rights arising between them. But none of these 
cases lay down the proposition that the mortgagor should 
after the lease had been taken by him be considered to be in 
the position of one who has executed a simple mortgage. There 
is no authority so far as I can’see for that position. The cases 
relied on do not support the contention of Mr. Govinda Menon. 
If the contention is accepted it will mean that the lease is 
altogether to be ignored. It cannot be disputed that after the 
termination of the lease the mortgagee is entitled to get back 
possession of the property from the mortgagor. The mortga- 
_ gor carinot resist that suit by saying “having taken a lease I 
should be considered to be in the position of one who has. 
executed a simple mortgage”. If that is so, then it means that. 
recognition has to be given to his lease and when he subse- 
quently deals with the property he must be considered in law 
to have dealt with it simply as a lessee and the person who. 
gets a lease from him must be considered to be in the position 
of a sub-lessee and not in‘the position of one who has a 

1. (1895) LL.R. 19 Mad. 151: 5 M.L.J. 279. 

2. (1903) L-L.R. 26 Mad. 662. "3. (1897) LL.R. 19 All. 496. 

4. (1912) L.R. 40 LA. 31: LL.R. 35 All. 48:25 M.L.J. 91 (P.C.). 
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mortgagor’s interest ehtitling him to redeem the property. This 
I think is clear on principle and in my opinion no authority is 


needed for this position. The appellant’s argument would 


result in this position namely that the lease back under which 
the mortgagor holds the property in his possession must be 
ignored altogether. This I think cannot be done. Even in 
Madhwa Sidhanta Onahini Nidhi v. Venkataramanjulu Naidut 
which was referred to, the learned Judges say “Taking the 
two together it is clear that the transaction was one entirely 
of mortgage with an express covenant to pay the principal and 


‘interest in instalments, and conferring a power on the mortga- 


gee to take possession of the property mortgaged and apply the 
usufruct in the discharge of the interest and principal”. The 
power of the mortgagee to take back the property which has 
come back on lease to the mortgagor cannot be disputed and 


‘thas not been disputed even in these decisions to which refer- 


ence has been made by Mr. Govinda Menon. I would, there- 
fore, uphold the decision of the lower Courts on the ground 


that the second defendant is only a sub-lessee and as such, not 


having any interest in the property other than that of a sub- 
lessee he cannot resist the suit of the plaintiff-mortgagee by 
saying that he is entitled to redeem. f 

These cases having been set down to be spoken to this 
day the Court made the following 

Order.—The amount of mesne profits to which the Plain- 
tiff will be entitled to from 27th August, 1932 to the date of 
the delivery of possession will be decided by the executing 
Court in the course of execution. 

In the result both the Second Appeals are dismissed with 
costs. ` 


K: C. F Appeals dismissed. 





-1. (1903) IL.L.R. 26 Mad. 662 at 667. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 
PRESENT :—Lorp ATKIN, Sir Joan WALLIS AND SIR 
SHADI Lat. l i 
Babu Homeshwar Singh and others .. Appellants* 
v. 

Maharajadhiraj Kameshwar Singh Bahadur of i 

Darbhanga and another .. Respondents. 


Contract Act, S. 16—Lender and borrower—Undue influence—Plea of 


~-Lender not in a position to dominate—Mere unfair advantage to lender—If 
enough to constitute undue influence—Concurrent findings—What are— 
- Certain evidence excluded by High Court as inadmissible—If findings cease 
to be concurrent. 

Even if it be found that a lender took advantage of the fact that the 
borrower was unable to raise a loan to impose unfair terms upon him, and 
obtained an unfair advantage over him, apart from any relief under the 
Usurious Loans Act, 1918, that will not establish a case of undue influence 
under S. 16 of the Contract Act in the absence of a finding that the lender 
was in a position to dominate the will of the borrower. 

Where the Subordinate Judge and the High Court arrived at the same 
‘finding on anissue, the circumstance that the Subordinate Judge arrived at 
the finding acting also on an evidence, which the High Court held to be 
inadmissible, will not make it any the less a concurrent finding. 


On appeal from the High Court of Judicature at Patna 
against the Judgment and decree, dated the 26th February, 
1932, in F. A. No. 185 of 1927, affirming the decision of the 
Subordinate Judge of Darbhanga, in Suit No. 25 of 1925, 
dated 24th June, 1927. 

De Gruyther, K.C. and S. Hyam for appellants 

Sir Dawson Miller, K.C., Sir Sultan Ahmed, W. Wallach 
and K. J. Jayaswal for first respondent. 

20th June, 1935. Their Lordships’ judgment was deli- 
vered by l ; 

Sır Joan Watxis.—This is an appeal from a judgment 
and decree of the High Court at Patna affirming the judgment 
and decree of the Subordinate Judge of Darbhanga and giving 
the plaintiff the Maharajadhiraj of Dharbhanga a mortgage 
decree against the five defendants (1) Babus Homeshwar 
Singh, (2) Kuleshwar Singh, (3) Chiteshwar Singh, and (4) 
and (5) Padmanandji Singh and Taranandji Singh, the minor 
sons of Kuleshwar Singh, on a mortgage executed by defend- 


ants 1 to 3 in the plaintiff’s favour on the 20th February, 1923 





* P, C. Appeal No. 91 of 1933.. i 20th June, 1935. 
Patna Appeal No. ‘8 of 1932, : ; 
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for Rs. 5,40,506. The consideration for the mortgage was 
Rs. 2,29,214-10-4 owing to the plaintiff as shown in Sch. HI; 
Rs. 2,21,129-10-9 to be paid by the plaintiff to set aside a 
Court sale of the defendants’ properties which were the subject 
of a babuani maintenance grant made by the plaintiff's grand- 
father to the grandfather of the defendants 1 to 3, and were 
stated to be worth 40 lakhs of rupees; and the balance of 
Rs. 90,000 odd as shown in Schedule IV to be paid by the 


‘plaintiff in discharge of the debts of the third defendant, 


Chiteshwar Singh. The defendants’ case was that the mort- 
gage bond which was executed on the 20th February, 1923, 
three days before the expiry of the time limited for setting 
aside the Court sale under O. 21, R. 89 of the Code of Civil 
Procedure was obtained by the plaintiff by undue influence, 
misrepresentation and fraud. 

In support of the case of undue influence the defendants 
alleged that they had entered into negotiations with other 
people who were willing to advance them two lakhs of rupees 
which would have enabled them to set aside the Court sale, 
and that not to borrow from outside people, they had also 
entered into negotiations with the plaintiff who agreed to 
advance them the two lakhs at simple interest not exceeding 
six per cent., and to take separate bonds for one-third of that 
amount from defendants 1, 2 and 3, who had partitioned their 
properties in 1918, to be secured by mortgage of their separate 
properties; and that thereupon they slackened their negotia- 
tions with other persons. The plaintiff kept putting them off, 
and on the 20th February, 1923, two clear days before the 
time limited for the deposit in Court of the purchase money 
and the compensation money payable to the auction purchasers, 
the plaintiff refused to give them a loan except on the terms 
that all the defendants should execute a mortgage bond bearing 
compound interest at twelve per cent. and including, not only 
the sum required for the purpose of setting aside the Court 
sale, but also all the plaintiff’s claims, as to some of which 
suits were pending, and also the debts due by Chiteshwar the 
third defendant to other persons. It was further alleged that 
it had come to the defendants’ knowledge that it was owing 
to the plaintiff’s influence that some of the money-lenders had 
refused to make a loan; and that the plaintiff had thus further 
frightened them, rendered them helpless, and placed them at 
his mercy and that they had no optión but to accept the terms. 
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offered, as if the money was not deposited on the 23rd 
February, they would lose their entire properties and be left 
paupers. The bond contained false statements, but there was 
no time for protest or alteration. The defendants knew very 
little English, and as the bond was only once read out hurriedly, 
they had no opportunity of consulting any one or thinking 
over the terms. By reason of undue influence the plaintiff was 
in a position to dominate the will of the defendants, and took 
advantage of that influence to get them to consent to unfair 
terms which they proceeded to set out. They also claimed a 
reduction of interest under the Usurious Loans Act, 1918, on 
the ground that the interest was excessive or that as between 
the parties the transaction was unfair. 


Both the Courts below found that the defendants’ case 
was false. As early as August, 1922, they had applied to the 
plaintiff to whom they were already heavily indebted fora 


further loan. When their properties were sold in execution ` 


of a decree obtained by other creditors in January 1923, and 
they had thirty days ending on the 23rd February, in which to 
set aside the Court sale, they entered into negotiations with 
several money lenders for a loan of two lakhs which would 
have enabled them to set aside the sale. At some date prior 
to the 5th February they also applied to the plaintiff who did 
not see them himself but negotiated with them through the 
estate officials. On or about the 5th February they went to 
the palace about the rate of interest, and while they were 
waiting there, the plaintiff asked Harnandan Dass, a pleader 
who had been calling on him, to see them and explain to them 
that he was not prepared to accept less than twelve per cent. 
He said he had to pay income-tax and supertax, and that he 
would eventually have to file a suit against them to recover the 
amount of the loan. He had several suits then pending against 
them in respect of previous loans. 


Subsequently to this interview, a draft bond was drawn 
up by the estate officials embodying the terms on which the 
plaintiff was prepared to make the loan, which was to include 
in addition to the money required for setting aside the Court 
sale, the debts owing to the plaintiff, and also the debts owing 
by the third defendant Chiteshwar to other creditors and 
amounting to Rs. 90,000. These debts were not binding on 
the other defendants, as a complete partition between the 
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P.C. three brothers had been effected in 1918, but a power of 
Babu attorney Ex. 8 given to their manager Chandra Bushan Thakur 
Hom Duar on the 10th February shows that the defendants were con- 
a templating raising a loan to discharge all their debts. Under 
gor ried the draft, compound interest at twelve per cent. was to be 


Bahadur. payable: On the 15th February the defendants’ manager and 

SirJohn Harnandan Dass already mentioned had a meeting with the 

Wallis. senior estate lawyer at which a copy of the draft Ex. 6 was 
discussed, and was afterwards initialled as “seen and approved” 
by the estate lawyer, and by Harnandan as “seen”. On the 
following day Harnandan was sent for to the defendants’ 
house. They were in possession of a copy of the draft, and 
the terms were again discussed, and Harnandan was retained 
to negotiate on the defendants’ behalf for the insertion of two 
further clauses reserving their right to cut jungle trees and 
settle rents with the tenants. Harnandan succeeded in getting 
the plaintiff’s consent to. the insertion of these two clauses, 
and his bill for the consultation and for settling the terms of 
the mortgage bond on the 17th and 18th of February was 
paid by the defendants on the 20th February—when the mort- 
gage was executed. 


On or after the 16th February two of the defendants, 
Kuleshwar and Chiteshwar went to Calcutta where apparently 
negotiations with other money lenders were still pending; and on 
the 18th February Chandra Bushan informed them by telegram 
that the terms were settled and the money ready. On the 19th the 
defendant Homeshwar sent a further telegram stating that the 
stamp paper had been purchased (which was not the case) and 
the terms settled and telling them to come immediately. They 
accordingly returned to Darbhanga on the morning of the . 
20th. The schedules which were settled by the agents of both 
parties and were in accordance with the terms of the mortgage 
were not completed until:that morning. The stamped paper was 
then purchased, and some hours were spent in writing out the 
mortgage and the schedules. At about four o’clock the deed 
was ready, and was duly executed by the defendants 1 to 3. 


On these facts both the lower Courts have recorded a find- 
ing that the defendants have failed to establish that in this 
transaction the plaintiff was in a position to dominate -the will 
of the defendants, and this. finding is destructive of the case of 
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undue influence'set up by the defendants, having regard to the 
terms of S. 16 of the Indian Contract Act. 


16.—(1) A contract is said to be induced by “undue influence” where the 
relations subsisting between the parties are such that one of the parties is in 
a position to dominate the will of the other and uses that position to obtain 
an unfair advantage over the other. 

(2) In particular and without prejudice to the generality of the fore- 
going principle, a person is deemed to be in a position to dominate the will 
of another— 

(a) where he holds a real or ‘apparent authority over the other, or 
where he stands in a fiduciary relation to the other; or 


(b) where he makes a contract with a person whose mental te i 


is temporarily or permanently affected by reason of age, illness, or mental 
or bodily distress. 

(3) Where a person who is in a position to dominate the will of another, 
enters into a contract with him, and the transaction appears, on the face of it, 
or on the evidence adduced, to be unconscionable, the burden of proving that 
such contract was not induced by undue influence shall lie upon the person in 
a position to dominate the will of the other. 


- Nothing in this sub-section shall affect the provisions of S. 111 of the 
Indian Evidence Act, 1872. 


Even if there had been a finding that the plaintiff had 
obtained an unfair advantage over the defendants, that would 
not have established a case of undue influence in the absence 
of a finding that the plaintiff was in a position to dominate 
the will .of the defendants, as held by this Board in Rani 
Sundar Koer v. Rai Sham Krisheni. 


Both the lower Courts have also found that the sens of 
twelve per cent. compound interest is not excessive nor the 


transaction unfair within the meaning of the Usurious Loan 
Act, 1918. 


Mr. de Gruyther for the appellants has contended that 
there are not concurrent findings of fact which cannot be 
' questioned on an appeal to His Majesty in Council. In the first 
place he argued, if their Lordships understood him rightly, that 
the findings were not concurrent because the Subordinate Judge 
acted on the evidence of Chandra Bushan already mentioned 
which the. High Court treated as inadmissible. During the 
cross-examination of this witness he was confronted with a 
written statement purporting to bear his signature which it 
was stiggested he had given to the defendants’ law agent some 
two years before the trial. He denied that he had givén any 
such statement and deposed that his signature was a forgery. 


`I (1906) L-R. 34 L.A; 9:0:L.R. 34 Cal. 150:°17 M.L. 43. 
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P.C On objection taken on behalf of the plaintiff, the Subordinate 
Babu Judge ruled, that the defendants’ counsel was not entitled to 
seas id cross-examine him with a view to showing that the statement 
v. was his, or to call evidence to establish this. At the end of 
ee the case a pleader not engaged in the case was called as a court 
Bahadur. witness. He deposed that the defendants’ law agent had sent 


Sir John him to Chandra Bushan’s house with this statement to get him 

Wallis. to sign it, and that Chandra Bushan had signed it in his 

presence. He also said that it looked as if the statement was 
in Chandra Bushan’s handwriting. In the High Court the 
learned Judges being rightly of opinion that the Subordinate 
Judge’s ruling was not in accordance with law, altogether 
-disregarded the evidence of this witness and decided the case 
without it. Now, even if the witness had been found to have 
made this previous statement, that would not have prevented 
his deposition from being evidence in the case, though it would 
have been unsafe to act on it except in so far as it was 
corroborated, as it largely was, by the other evidence in the 
case. Still less would it have made the statements in the 
previous statement evidence in this case. There was ample 
other evidence, both oral and documentary, of the facts deposed 
to by this witness which was accepted and acted on by both 
Courts, and in these circumstances their Lordships are of 
opinion that the facts above stated afford no sufficient reason 
‘for holding that the findings of both Courts were not con- 
current within the meaning of the rule. 


Mr. de Gruyther next contended that the findings of 
undue influence were not concurrent because on the appeal to 
the High Court Wort, J., who delivered the principal judgment, 
held that it was not open to the appellants’ counsel to argue 
that the. plaintiff took advantage of the fact that the defen- 
dants were unable to raise a loan elsewhere to impose unfair 
terms upon them, because that would be inconsistent with the 
case on which they had gone to trial that they were in a posi- 
tion to raise a loan but were misled and prevented from doing 
so by the plaintiff. In their Lordships’ opinion it is unneces- 
sary to examine this ruling, because the terms imposed by the 
plaintiff were found not to be unfair, and even if they were 
unfair, that, as already pointed out would not establish undue 
influence, in view of the finding in which both the lower 
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Courts have concurred that the plaintiff was not in a position P.C. 

to dominate the will of the defendants. Babu 
Lastly, there is in their Lordships’ opinion no sufficient Pome a 

ground for questioning the finding of both the lower Courts EA MN 

that the charge of compound interest at twelve per cent. was po 

not excessive or otherwise open to challenge under the Usuri- pei 

ous Loans Act, 1918. mir Tobi 


In their Lordships’ opinion it is not open to the appellants 
to go behind the concurrent findings in the case, and the appeal 
therefore fails and should be dismissed with costs. They will 
humbly advise His Majesty accordingly. 

Solicitors for appellants : Barron, Rogers & Nevill. 

Solicitor for first respondent: H. S. L. Polak. 

S. V. V. —— Appeal dismissed. 

KTR. 


PRIVY COUNCIL. | 


[On appeal from the High Court of Judicature at Bombay. ] 
PRESENT :—Lorp ATKIN, Sir Joun WALLIS AND SIR 
Sani Lat. ; 
Walter Smith, since deceased (now repre- 
sented by John Bamford Smith and. 


another), and another BN Appellants* 
U. 
Ahmed Abdeenbhoy Peerbhoy .- . Respondent. 
Contract—Consignor and consignee—Consignor consigning on behalf of P.C. 
third parties—Express contract re third party constituents with consignee— — 
Consignor by conduct accepting constituent’s risks—Losses on constituent Walter 
consignments—If consignor personally liable—Estoppel. Smith 
C. S. carried on business in London, doing amongst other activities a Ahmed 


consignment business. The defendant 4.P. carried on business in Bombay in pe 
skins and hides, doing also a commission business. In 1916 4. P. agreed to Sere 
consign goods to the C.S. firm'in London (plaintiff's firm) on terms stated in 

the letter of C. S. to 4. P. “Our commission is 2 per cent. and we are 

prepared to accept your three months’ sight draft for 75 per cent. of the value 

of the produce you may contemplate consigning to our care”. Within a 

couple of months 4.P. began to consign goods on behalf also of named per- 

sons whom he styled his constituents. The address or description of the 

business of the constituent was never given to. the C. S. firm. As usual the 

plaintiffs accepted the drafts, sold the goods and when the sales were com- 

pleted they prepared account sales for each consignment crediting the 
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proceeds and debiting the charges etc. Where they (Plaintiffs) were 
informed that the goods belonged to a constituent, they prepared the account 
in the constituent’s name but despatched them to the defendant. ‘When 

closing each constituent’s accounts, if the balance was in constituent’s favour, 

drafts were drawn on defendant in favour of constituent, crediting the defen- 
dant’s account with the sum but when the balance was against the constituent, 
a draft was drawn on the constituent in favour of the defendant, debiting 

the defendant’s account with the sum. The fate of the drafts was never com- 

municated by the defendant to the plaintiffs. Half-yearly accounts were sent 
regularly showing that the defendant was debited also with the constituent 

balances, and they were accepted by the defendant without demur. On two 

occasions the plaintiffs expressly informed the defendant that he was liable 
for the ‘constituents’. The replies were ‘the contents have been noted with 

attention’ but no demur. In 1923, for the first time the defendant repudiated 

his liability for the constituent’s losses. 


Held, that the true inference was that the parties agreed that the defen- 
dant was to be personally liable for losses on constituent consignments. The 
effects of the correspondence cannot be confined to ‘estoppel’ merely. “If the 
question be whether A has contracted a liability and being charged with it 
he does not demur but says I will send goods towards its discharge, the effect 
of A’s action is not merely to make a representation on which an estoppel 
may be founded; but it is to afford the strongest possible evidence to 
establish the alleged liability”. As between the plaintiffs and defendants, 
business proceeded on the term that the defendant assumed responsibility for 
the debits resulting from the consignments in the constituent’s name. 


J. M. Pringle for appellants. 
M. A. Jinnah for respondent. 


20th June, 1935. Their Lordships’ judgment was 
delivered by 


Lorp AtKin.—This is an appeal from a judgment of the 
High Court at Bombay who reversed a decision of Kemp, J. 
in favour of the plaintiffs, the appellants, at a trial on the 
original side. The claim was for a balance of account. The 
plaintiffs, under the firm name of Clarke and Smith, carried on 
business in the city of London as produce merchants, doing 
amongst’ other activities a consignment business. The defen- 
dant carries on business in Bombay as a dealer in hides and 
skins and other produce, doing also a commission business. The 
parties came into business relations during the war in 1916 on 
an introduction of the defendant to the plaintiffs by Bombay 
correspondents of theirs. No formal agreement was drawn ‘up 
between the parties: and the terms of business are to be derived 
from the letters and accounts passing in course of business. 
The defendant consigned goods to the plaintiffs, and the 
general terms are expressed in the plaintiffs first letter to the 
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defendant of 29th June, 1916. “Our commission is 2 per cent. 
and we are prepared to accept your three months’ sight draft 
for 75 per cent. of the value of the produce you may contem- 
plate consigning to our care.” The first consignment appears 
to have been 10 bales of sheep and goat skins tanned per s. s. 
“Kashmir”. The defendant duly advised the consignment on 
21st August, 1916, drawing for 75 per cent. of the value “as 
per your instructions in your first letter tome”. ‘At the time 
of wiring sale prices you will kindly use the number written 
against the code word in the invoices. It is hardly necessary 
for me to add that henceforth you will direct all letters and 
cables to my above address where I have put up an office...” 
Within a couple of months the defendant began to consign 


‘goods on behalf of named persons whom he styled his 


constituents. The question that arises in this case is whether 
the defendant is personally liable for losses made on these 
“constituent” consignments. No express bargain was made 
and the contractual position has again to be determined from 
the course of business. The first introduction of a constituent 
is to be found, in a letter dated 27th November, 1916, which is 
as follows :— 


Besides confirming my last letter I have to advise you about my shipment 
of 24 bales tanned sheep and goat skins per s.s. “Caledonia” about which you 
must have learnt from the wire to you for war risk. 


This shipment of 24 bales skins per s.s. “Caledonia” comprises as 
follows :— 


9 bales tanned sheep skins: Draft drawn for £1,200. 
1 bale tanned sheep skins: Draft drawn for £75. 

13 bales tanned sheep skins: Draft drawn for £847. 

1 bale tanned goat skins: Draft drawn for £63. 


Hence you will find that against 24 bales of skins I have drawn £2,275 
only. Now the first two lots out of this parcel are my own, i.e., 10 bales 
sheep skins, and I hope you will take care of the same as you have done of 
my previous parcels to you. The remaining two lots, i.e., 13 bales sheep skins 
and 1 bale goat skins tanned, out of this parcel, are my constituents, Mr. V. 
M. Abdul Rehman and I hope you will kindly pay equal attention to the same. 
Ihave allowed my said constituent, Mr. V. M. Abdul Rehman, to draw 
against his 14 bales skins £910 only, which is very considerably below the 
value of the goods, for to be on the safe side. I have accepted his draft for 
£910 and I hope you will kindly accept the same and oblige me. I have to 
request you to be so good as to charge 3 per cent. commission and return to 
me 1 per cent. out of the same at the time of sending account sales of these 
14 B/S of sheep and goat skins belonging to my constituent, Mr. V.M. 
Abdul Rehman. ; ‘ 
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It was accompanied by an invoice, Bombay, 26th November, 
1916, “Invoice No. 17. Code word Rumboses (22). Invoice 
of 13 bales of tanned sheep skins shipped per s.s. ‘Caledonia’ 
from Bombay to London on account and risk of the under- 
signed of Bombay and consigned for sale to Messrs. Clarke 
and Smith of London, E.C., and for returns through A. A. 
Peerbhoy, Eqr., Bombay”. Then follow marks, description, 
weight and value and the signature V. M. Abdul Rehman. 
There followed the introduction of a number of constituents 
about 12 in all. The form of invoice above is a specimen 
invoice. Address or description of the business of the 
“constituent” was never given: at the trial no evidence was 
given by the defendant or any constituent and no books or 
documents were disclosed by the defendant relating to any 
accounts or communications either with the constituents or at 
all. It appears prima facie improbable that the plaintiffs would 
have undertaken consignment business of the kind in question 
on the sole credit of persons of whom they knew nothing but 
the names: and it appears to their Lordships that they did 
nothing of the kind. The business was conducted in the usual 
way. The plaintiffs accepted the drafts: they sold the goods and 
when the sales were completed they prepared account sales 
for each consignment crediting the proceeds and debiting 
charges: and then a statement of account for each consign- 
ment crediting the nett proceeds of the account sales and 
debiting the draft together with interest to date. As was 
proper where they had been informed that the goods were not 
the property of the defendant they prepared the account sales 
and the corresponding statement of account in the name of the 
constituent and despatched them in that form to the defendant. 
But as far as settlements were concerned they kept but one 
account with the defendant which was rendered to him half 
yearly. In connection with each constituent as his transaction 
was closed and a statement of account was prepared if the 
balance was in favour of the constituent, they drew a sight 
draft on the defendant in favour of the constituent, and credited 
the defendant’s account: if the balance was against the consti- 
tuent they drew a draft on the constituent in favour of the 
defendant and debited the defendant’s account. The drafts 
were despatched to the defendant: and the history of the 
drafts ends there: their fate is not reported to the plaintiffs: 
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and it is found later that when drafts drawn upon the consti- 
tuents were about two years old and at the end of that period 
said by the defendant to have been dishonoured, no notice of 
any kind had been given to the plaintiffs by the defendant : nor 
has he ever produced the drafts. 


The transactions which took place during the war appear 
to have been successful and though we have not got the half 
yearly accounts for that period it is probable that remittances 
were made by the plaintiffs to the defendant in respect of the 
half yearly balances. After the war prices fell, the goods 
were difficult to realise, and when realised did not clear the 
original draft. There became balances due, therefore, in 
respect of the “ constituent” consignments. What happened 
in respect of what appears to be the first of these is significant. 
‘On 7th August, 1919, the plaintiffs write “we . . . enclose 
statement for your 1 bale of tanned hides ex s.s. ‘ Manora’ 
and we carry forward the sum of £45 5s. 9d. to your debit in 
general account and if found correct please enter to conform. 
We also cover a letter to your constituent Mr. Esmailbhoy 
Sheriff including a statement dealing with his 10 bales of 
tanned skins ex s.s. ‘Manora’ showing a deficiency of £158 
2s. 1d. for which amount we are issuing our draft in your 
favour. In the ordinary course of business routine we naturally 
are issuing to-day to the National Bank of India, Ld. a Bill 
‘upon your goodself at three days’ sight for a similar amount 
and we leave our signature to the favour of your kind protec- 
tion.” And on Sth September, the defendant acknowledging 
‘the letter of 7th August, writes: ‘I have to inform you that I 
have accepted your draft for £158 2s. 1d., drawn on me 
through the National Bank of India, Ld. and the same has 
been fully paid to the said Bank on the 3rd inst. Please 
therefore you will credit my account with the said amount 
‘under the 3rd inst.” In the “ general account” for that half 
year the defendant is debited under 7th August: “ Our draft 
on E. Sheriff £158 2s. 1d.”: and is credited with the same 
sum “2nd October. Remittance £158 2s. 1d.” 


In the first case therefore of a deficiency on a “ consti- 


tuent ” account, the plaintiffs, while pursuing their practice of ` 


drawing upon either defendant or constituent in favour of the 

other, exact payment of the “ constituent ” debit from the de- 

fendant personally, which he accepts without demur. After this 

the plaintiffs appear to have been content with merely debiting 
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the defendant in the general account with the draft drawn 
upon the constituent or in his favour: and the balances each 
half year arising partly from his own consignments and partly 
from constituent consignments are, of course, reduced by the 
“constituent ” debits, and are accepted without demur. 


By 1920 prices had fallen, there were consignments un- 
realised and the plaintiffs were becoming anxious. There is 
a series of letters pointing out that sums are due or will 
become due and pressing for payments either in liquidation 
of sums due or to reduce prospective liabilities. It would be 
significant enough if the case rested on the half yearly accounts 
above sent regularly, and showing the defendant debited with 
the “constituent” balances and accepted by the defendant 
without demur. But in two instances at least the plaintiffs 
expressly inform the defendant that he is liable for the “ con- 
stituents ”. Thus, on 22nd July, 1920, they write “ In referring 
to your liabilities you have failed to include the amounts which 
we have advanced from time to time tanned skins in connection 
with consignments influenced to us from your constituents, 
and, of course, it is needless for us to remind you that in all 
these cases you are absolutely responsible for any deficiencies”. - 
The answer is on 13th August. “ Your favour of 22nd ultimo 
to hand, the contents of which have been noted with attention.” 
If a business man notes with attention that he is said to be 
absolutely responsible for deficiencies and does not demur, 
what is the just inference? On 24th March, 1921, the plaintiffs 
sent an account purporting to show deficiencies which would 
arise on realisation of consignments, writing as follows: 
‘Finance. In accordance with our previous advices we are 
now enclosing, copies of estimated net proceeds of all your 
consignments still on. hand, as well as those of your constituents 
for whom, of course, you are financially entirely responsible.” 
The account shows an estimated debit of £1,427. There is no 
express acknowledgment of this unless the defendant’s letter 
of 14th April is.such. ‘ Your favour by the last mail to hand 
and the contents noted with care and attention.” The plaintiffs 
keep pressing for a compliance with a request for a remittance 
to meet the situation disclosed by the account: and on Ist July, 
1921, the defendant writes: “ Your favours to hand and the 
contents noted with attention. As regards your anxiety 
regarding the supposed deficiency in my. accounts I-may assure 
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you that the same will be made up by my free shipments. 
Already some free shipments have been made in that direction 
of which you have already acknowledged receipt and more will 
be forwarded soon. And therefore I have to request you not 
to be anxious about the matter. Having nothing further to 
add, yours faithfully.” 


There is further pressure by the plaintiffs: further 
promises by the defendant: and in fact a few small free consign- 
_ ments, ie., consignments of goods unaccompanied by draft, 
by the sale of which the plaintiffs can reduce the indebtedness. 
Finally, on 9th November, 1923, the defendant writes: «As 
regards forcing your claim I may say that the whole account 
is covered by drafts drawn by you on various constituents such 
as Laduck & Co., Rehemtulla Abdulla & Co., and others which 
still remain unpaid to me. I have been doing everything in 
my power to recover the amount of these dishonoured drafts, 
but as you well know owing to bad times I have not as yet 
succeeded in my above efforts.” There is not a scrap of 
evidence in the documents that the plaintiffs had been made 
aware of the fate of any of these drafts which appear in the 
half yearly account of December, 1921. Finally it is not till 
19th December, 1923, that the defendant takes his courage in 
his hands and after stating that the amount of the dishonoured 
drafts more than covered the amount now demanded says, “ I 
regret to state that I am not bound to pay nor am I liable for 
the same”. 


The result is that in respect of the business initiated and 
conducted as described the defendant is charged half yearly in 
account, and persistently by letters with liability for an amount 
which includes large constituent debits. He not only accepts 
the charges without demur but promises to send and does send 
goods to discharge the liability. In their Lordships’ opinion 
it is impossible to differ from the conclusion of the trial Judge 
that the true inference from all the circumstances is that the 
parties agreed that the defendant was to be personally liable 
for losses on constituent consignments. They find it difficult 
to follow the reasoning of the judgments of the High Court 
in appeal so far as they confine the effect of the correspondence 
and documents to a supposed “estoppel”. If the question be 
whether A has contracted a liability and being charged with 
it he does not demur but says I will send goods towards its 
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discharge, the effect of A’s action is not merely to make a 
representation on which an estoppel may be founded: but it is 
to afford the strongest possible evidence to establish the alleged 
liability. l 

The suggested explanation of the defendant’scounsel that 
the drawing of drafts indicates that the defendant was merely 
acting as agent of the plaintiffs to collect or pay the balances 
due from or to the constituents entirely breaks down when 
the facts are examined. There is not any trace in the 
correspondence of the defendant acting in the capacity of an 
agent: no report to his supposed London principals: no account 
kept by the agent. If the defendant were indeed agent his 
conduct in respect of the drafts which for 18 months and 
more according to his story had been dishonoured without any 
notice to the principals would be inexcusable and inexplicable 
apart from exposing him to possible liabilities under law 
relating to bills of exchange. In the absence of any evidence 
of the defendant or the constituents or of any documents 
passing between the defendant and his constituents their Lord- 
ships are satisfied that Kemp, J. was fully justified, in rejecting 
any such view of the defendant’s position. It is not necessary 
to consider what contractual relations if any were established 
between the constituents and the plaintiffs. It is sufficient to 
say that in their Lordships’ opinion it was clearly proved that 


_ as between the plaintiffs and the defendant business proceeded ' 


on-the term that the defendant assumed responsibility for the 
debits resulting from the consignments in the constituents’ 
name. In the result therefore this appeal should be allowed: 


_ the decree of the High Court in appeal should be set aside and 


the decree of Kemp, J., dated 4th April, 1929, should be 
restored. The respondent must pay the costs of the appeal to 
the High Court and to His Majesty in Council. Their Lord- 
ships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Sturton & Sturton. 

Solicitors for repondent: H. S. L. Polak & Co. 


S.V.V. ; Appeal allowed. 
K.J.R. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice Mr. Justice Cornisa AND Mr. Justice PAND- 
RANG Row. 


L. A. Krishna Aiyar .. Appellant* (Petitioner in both 
first Respondent and Peti 

v. tioner) 
Arunachalam Chettiar >.. Respondent in both (Petitioner 


and third Respondent). 


. Civil Procedure Code (V of 1908), O. 21, Rr. 89 and 90—Money paid 
under R. 89 by mortgagee—A pplication to set aside sale under R. 90—Order 
on both the applications on the same day setting aside sale—Effect of—If 
decree-holder entitled to draw out the money from Court—A ppealability. 


In execution of a money decree L (the decree-holder) brought certain 
properties of the judgment-debtor to sale and purchased them himself. The 
judgment-debtor filed an applicatian under O. 21, R. 90 to set aside the sale 
onthe ground that there was no attachment. A few days later, but within 
the 30 days of the sale, a mortgagee of the properties from the judgment- 
debtor prior to the sale, applied under O.21, R. 89 depositing the decree 
amount into Court. The Court on the same day passed orders on both 
the petitions, setting aside the sale on the R. 90 petition on the ground 
that there was no attachment and on the R. 89 petition on the ground the 
mortgagee was an interested person and the deposit amount was correct. 
The decree-holder then applied for payment to him of the amount deposited 
by the mortgagee under O. 21, R. 89. It was contested on the ground that it 
was an involuntary payment and under protest and, in any event, the sale 
having been set aside on R. 90 petition there was no sale to attract the opera- 
tion of R. 89, 


Held, that the judgment-debtor or a person interested could not attach 
any condition to his deposit under O. 21, R. 89and a Court could not accept 
the deposit subject to any condition or protest. 

Once the proper amount has been deposited in time by the person enti- 
tled to make the application, the Court has no option but at once to make the 
order setting aside the sale; and the fact that another application has been 
made by the judgment-debtor under R. 90 and an order setting aside the 
sale made thereon does not make any difference. When an application under 
R. 89 is made, it is the duty of the Court to pass an order setting aside the 
sale, and the Court ought not, after the deposit was made, to have entertained 
the application under R. 90. Tuhi Ram v. Izzat Ali, (1908) I.L.R. 30 All. 192, 
relied on. 

Kummakutty v. Neelakandan Nambudri, (1930) I.L.R. 53 Mad. 943: 59 
M.L.J. 893, Narayan v. Amgauda, (1920) LL.R. 45 Bom. 1094, Raghu Ram 
Pandey v. Deokali Pande, (1927) I.L.R. 7 Pat. 30 and Shankerrao Keshavrao 
v. Vadhilal Mulchand, (1932) 1.L.R. 57 Bom. 601, relied on. 





* A. A. O. Nos. 303 and 304 of 1933. 28th March, 1935. 
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C. R. P. No. 535 and 536 of 1935. 12th April, 1935. 
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Kotla Satyam v. Thommanna Perraju, (1931) 34 L.W. 399: 135 I.C. 24 
and Kanhaya Lal v. National Bank of India, Ltd., (1913) L.R. 401. A. 56: 
LL.R. 40 Cal. 598 at 599==25 M.L.J. 104 (P.C.), distinguished. Ei 


No appeal lies against an order refusing to pay the money in the circum- 
stances, 

Appeals converted into Revision Petitions to revise the 
orders of the Court of the Subordinate Judge of Coimbatore, 
dated 9th December, 1932, and made in E. A. Nos. 196 0f 1931 
and 15 of 1931 respectively in O.S. No. 117 of 1918. 

T. M. Krishnaswami Aiyar and P. R. Ramakrishna Aiyar 
for appellant. 


B. Sitarama Rao and S.V. V enugopalachari for res- 
pondent. - 


The Court delivered the following 
Jupement. The Chief Justice.—The facts in these appeals 


` are that the appéllant L. A. Krishna Aiyar obtained a decree 


against one S. R. Sabramania Aiyar and his mother on 20th 
January, 1919, the suit being upon two promissory notes. 
Previously he had got an attachment of S. R. Subramania 
Aiyar’s immoveable property on 18th October, 1918. Whilst 
this attachment was in force, Subramania Aiyar executed a 
mortgage of his immoveable properties on 7th November, 1918 
for Rs. 50,000 directing the mortgagee to pay Rs. 4,000 to the 
plaintiff-appellant and this sum was allowed as a credit when, 
the decree inthe suit was passed. On the date of the decree, 
the decree-holder, the appellant here, applied for the arrest of 
Subramania Aiyar but that petition was dismissed. He then 
filed a second execution petition for the sale of the properties 
attached before judgment. That petition was also dismissed, 
this time for the decree-holder’s default, on 19th April, 1922. 


` He filed a third execution petition (E. P. No. 35 of 1924) for 


the sale of the properties. No fresh attachment was effected. 
S. R. Subramania Aiyar filed an objection petition saying that 
execution should be not allowed without fresh attachment. 
His objection was disallowed and the sale was held 'on 9th 
February, 1925 and the appellant, the decree-holder, became the 
purchaser of the property in Court auction. S.R.Subramania 
Aiyar appealed to the High Court against the order disallowing 
his objection to the execution. He also applied in E. A. No. 
115 of 1925 under O. 21, R. 90, Civil Procedure Code to set 
aside the sale. A few days later, namely, on 4th.March, 1925 
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the assignee from the mortgagee, Arunachalam Chettiar, 
applied in E.A. No. 181 of 1925 to set aside the sale under 
O. 21, R. 89, Civil Procedure Code depositing Rs. 3,961-3-0 in 
Court. Meanwhile the High Court held that the attachment 
before judgment fell with the dismissal of the decree-holder’s 
petition for default on 19th April, 1922 and that the property 
sold was not under attachment but dismissed the appeal leaving 
the matter to await the decision in E. A. No. 115 of 1925. 
Then the assignee mortgagee Arunachalam Chettiar filed O. S. 
No. 22 of 1924 in the Subordinate Judge’s Court of Coimba- 
tore on the assigned mortgage-and got a decree on 28th August, 
1925 and while the two petitions, already referred to, to set 
aside the sale were pending, Arunachalam Chettiar filed O. S. 
No. 2134 of 1925 in the District Munsif’s Court, Coimbatore, 
for a declaration that he had priority over the rights acquired 
by the auction purchaser and for stopping the execution pro- 
ceedings and preventing the decree-holder from drawing the 
money and on 27th June, 1927; got a decree only in respect of 
the priority claimed, the claim for the injunction and other 
consequdntial prayers being disallowed. There was an appeal 
against that decree by the appellant here but that was 
‘dismissed. Meanwhile on 19th July, 1926 E. A. No. 115 of 
1925 the application under O. 21, R. 90, Civil Procedure Code 
was allowed and the sale was set aside and onthe same day 
E. A. No. 181 of 1925 the application under O. 21, R. 89, 
Civil Procedure Code was ordered, the following order being 
made: 


* This third party is entitled to deposit as he is interested in the property 
sold. Correct amount has been deposited in time. Sale set aside”. 


As regards the third E.P. No. 35 of 1924, the following 
order was made; viz.: 

“ Sale set aside as per E.A. Nos. 115land 181 of 1925, Sale held without 
proper proclamation is not valid. Petition dismissed. See separate 
order”. 

The decree-holder, the appellant, eventually filed E. A. 
No. 15 of 1931 for the issue of a cheque for Rs. 3,961-3-O—the 
amount deposited in Court under O. 21, R. 89, Civil Procedure 
Code—but Arunachalam Chettiar, the holder of the decree in 
the mortgage suit and the depositor of the amount under O. 21, 
R. 89, Civil Procedure Code, filed a similar petition for the 
payment back of the amount deposited by him alleging that 
the sale was set aside under O. 21, R.'90, Civil Procedure 
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Code and that he was therefore entitled to get back the amount 
deposited by him. . The learned Principal Subordinate Judge 
held that the appellant, the decree-holder auction-purchaser, 
had no right to the money and that Arunachalam Chettiar had 
the right ito withdraw, the money deposited by him. Hence 
these appeals. 


The case put forward in the Lower Court and here 
on behalf of Arunachalam Chettiar, the respondent, was that 
hé deposited the money in Court subject to a condition or 
under protest and it was not meant to be there taken by the 
decree-holder unconditionally. In his affidavit in support of 
the petition he stated that he had got an interest in respect of 
the property sold in auction but that, as there had been no 
fresh attachment after the dismissal of the appellant’s execu- 
tion petition and the auction sale was without any fresh 
attachment, it was not legally valid. He further stated: 

“The said legal objection is always valid in my case andI can act upon 
it. Yet I have paid the amount now in connection with the said auction sale”. 

The learned Subordinate Judge has dismissed the 
appellant's execution petition because, when the respondent’s. 
petition under O. 21, R. 89, Civil Procedure Code was filed, 
the lst judgment-debtor had already filed a petition under 
O. 21, R. 90, Civil Procedure Code and he adds: 


“Tf that petition was ultimately allowed, there will be no scope fora 


„petition or’order under O. 21, R. 89. That petition was ultimately allowed 


and the sale ‘was set aside under O. 21, R. 90. It appears that the orders. 
on both the petitions forlsetting aside the sale were passed on the same day 
i.e., 19th July, 1926 and both the petitions were granted but it seems to me 
that after the petition under O.21, R. 90 was allowed, there was no sale 
which should be set aside by the depositing of money and that the ordet in 
E.A. No. 181 of 1925 was a surplusage and was unnecessary. Hence, it may 
be taken that the matters will stand as if there was no petition at all under 
O. 21, R. 89 filed by Arunachalam Chettiar and no deposit made by. him 
under that section”. 


He disallows the petition also upon the ground that the 
deposit made by Arunachalam Chettiar was not a voluntary 
deposit but an involuntary one under protest and says that there 
were indications that Arunachalam Chettiar paid the money 
not with a view to its being drawn by the decree-holder and so. 
the money must be considered to have been paid only under 


_ protest and that “it cannot be said that there was any real 


setting aside of the sale under O. 21, R. 89, Civil Procedure 
Code”. 
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The first question to be considered is whether the Lower 
Court was right in thinking (1) that the money was paid in 
under protest by Arunachalam Chettiar and (2) that he was 
entitled on that account thereafter to get a refund of the 
money so deposited. With regard to (1) I do not understand 
Arunachalam Chettiar’s affidavit to amount to more than a 
reservation of his rights to impeach the validity of the sale 
elsewhere but I am prepared to deal with the case on the 
assumption that there was a deposit under protest. Under 
O. 21, R. 89 the applicant may apply to have the sale set 
aside on his depositing in Court (a) for payment to the 
purchaser a sum equal to five per cent. of the purchase money 
and (b) for payment to the decree-holder the amount specified 
in the proclamation of sale as that for the recovery of which 
the sale was ordered, less any amount which may, since the 
date of such proclamation of sale, have been received by the 
decree-holder. There is nothing in that rule which appears to 
permit any conditional deposit and it is very fairly conceded 
by Mr. Sitarama Rao that the deposit must be unconditional. 
This question has been very clearly and fully dealt with in a 
very interesting judgment of Venkatasubba Rao, J. in 
Kummakutty v. Neelakandan Nambudri1, The head-note is as 
follows: Where .a person, other than the judgment-debtor, 
entitled to apply under O. 21, R. 89, Civil Procedure Code, 
to set aside a sale in execution of a decree, applies and pays the 
amount specified in the rule, the Court has no jurisdiction to 
direct the decree-holder to execute a security bond for 
repayment of the amount to the applicant in the event of the 
latter succeeding in a suit instituted by him to establish his 
right to the property sold in execution; and the security bond 
is not legally enforceable in a suit by the applicant against the 
executant in Narayan v. Amgauda?, followed. On page 947 
Venkatasubba Rao, J. says: 

“The first question that arises is, was it competent to the Court to have 
taken the bond in question? To answer this question, one must have regard 
to the object and scope of O. 21, R.89. The Code, in various sections, 
lays down in what circumstances a judgment-debtor may contest the sale of 
his property. Similarly, there are sections under which, a person claiming 
adversely to a judgment-debtor, may object to attachment and sale., But 
O. 21, R. 89, enacts a special provision. Its object is to put an end to every 


kind of contention and dispute. The judgment-debtor is saved from the 
threatened deprivation of his property; the decree-holder’s claim is satisfied 


1: (1930) LL.R. 53 Mad. 943: 59 M.L.J. 234. 
2. (1920) L.L.R. 45 Bom. 1094. 
45 
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and the auction-purchaser is compensated. The section would be frustrated 
if the person paying money under it is permitted to do so under protest. 


Clause (2) of rule 89 enacts :— 

“Where a person applies under rule 90 to set aside the sale of his 
immoveable property, he shall not, unless he withdraws his application, be 
entitled to make or prosecute an application under this rule.” 

This shows that the two proceedings referred to in this 
clause are utterly incompatible. If the debtor wants to keep a 
dispute open, he cannot claim the benefit of this section. In 
fact, this accords to him a special indulgence. While he is 
thus favoured, care is taken to provide that the interests 
neither of the decree-holder nor of the purchaser are sacrificed. 
It follows from this that, when the judgment-debtor pays the 
amount specified, he pays it unconditionally. 


He further points out that, on such an application and on 


. the deposit required by that rule being made within 30 days 


from the date of the sale, the Court has no option but to make 
an order setting it aside. That is by reason of O. 21, R. 92. 
He is also of the opinion that, supposing such a person happens 
to be not a judgment-debtor but a third party, even then he is 
subject to the same restrictions. Reference is made in that 
judgment to Narayan v. Amgaudal. There it was held that a 
person who applies and makes the deposit under O. 21, R. 89, 
cannot obtain a refund of the amount deposited on the plea of, 


its having been involuntarily paid. The view taken there was 


that the amount must be taken to have been deposited for 


payment to the decree-holder voluntarily and unconditionally. 


and therefore no suit would lie for its recovery. On page 1102 
Macleod, C.J. says: 


“The auction-purchaser is entitled to the benefit of his purchase whatever 
it may amount to, and it is only under certain condition that he can be de- 
prived of that benefit, namely, that he gets, five per cent. for the loss of his 
bargain, and the decree-holder gets the benefit of his execution sale. If the 
Legislature had intended that sales could be set aside if payment was made 
into Court conditionally, then it would have said so.” 


He also says: 

“Tt seems to me that when it is expressly provided that the money should 
be paid for any particular purpose, i.e., under O. 21, R. 89, such money could 
not be treated as assets held by a Court.” 

And Shah, J., says that upon such an application and the 
payment of the deposit of the amount required by the rule, it 
a e 

1. (1920) LL.R. 45 Bom. 1094. 
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is obligatory upon the Court to set aside the sale as provided by 
R. 92 (2). In Raghu Ram Pandey v. Deokali Pande, decides 
that where a property has been sold in execution of a money 
decree and a payment is made under O. 21, R. 89, Civil 
Procedure Code, the person making such payment must accept 
the validity of the sale and cannot, therefore, maintain a suit 
for setting aside of the sale and a refund of the money 
deposited by him. On page 33, Kulwant Sahay, J., says: 

“He cannot make a payment under O. 21, R, 89, and at the same time 
challenge the validity of the sale. A payment under R. 89, must be an uncondi- 
tional payment with the object of the money being paid to the decree-holder. 
Once a payment is made under O. 21, R. 89, it is clear that the person making 
the payment cannot be heard to say that the sale was not a valid sale and 
that the money deposited should not be paid to the decree-holder. The 
judgment-debtor or the person interested is under no compulsion to make 
the deposit under O. 21, R. 89.” 

It is contended on the other side that in Kotla Satyam v. 
Thammanna Perraju2 a decision of Reilly and Anantakrishna 
Aiyar, JJ., is against the appellant. There a certain house 
was attached in execution as that of the judgment-debtor and 
a third party who had purchased it from the judgment-debtor 

‘in a private sale prior to attachment brought, on his claim 
being disallowed, a claim suit and, on the property having been 
sold during the pendency of that suit, he had the sale set 
aside by depositing under protest the amount required by 
O. 21, R. 89, Civil Procedure Code and subsequently succeeded 
in his claim suit and brought a suit against the decree-holder 
and the auction-purchaser, who was merely the decree-holder’s 
benamidar, for recovery of the amount which was paid by him 
into Court and withdrawn by them. It was held that he was 
entitled to get back the sale price as an involuntary payment 
made under coercion within the meaning of S. 72 of the 
Contract Act. The plaintiff’s application there stated that 
‘money has been paid into Court under protest and the first 
defendant-counter-petitioner-may take money for the present” 
and the sale was accordingly stopped and the decree-holder 
drew out the money and in doing so must be assumed to have 
done so on those terms. Anantakrishna Aiyar, J., says on 
page 407: 

“As Ihave already said, the petition filed by the present plaintiff when 


depositing the amount stated in so many words that it was deposited under 
protest and it also gave clear information to the present first defendant of 
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the steps that the person depositing the money was proposing to take in 
respect of the matter.” 


A number of authorities are discussed in the judgments of 
Reilly and Anantakrishna Aiyar, JJ., most of them relating 
to payments made to prevent sales or attachments. The Bench 
decided the case upon the view that although the deposit was 
made and the application purported to be filed under O. 21, 
R. 89, Civil Procedure Code it was not really an application 
under that orđer and rule and that the decree-holder chose to 
accept the money on the terms upon which it was deposited 
and did not choose to object to the application on the ground 
that it contained conditions which were not agreeable to him 
or open to the petitioner. They therefore held that it was not 
a, voluntary payment and could be recovered. The deposit in 
that case was treated as being entirely outside O. 21, R. 89, 
and the Bench under those circumstances did not consider- 
whether a deposit made under O. 21, R. 89, under’ protest 
could be recovered by the depositor. . In the present case, the 
application certainly purported to be one under O. 21, R. 89, 
and the order made upon it by the Court was clearly an order 
made on such an application. It reads as follows: 

“This third party is entitled to deposit as he is interested in the property 
sold. Correct amount has been deposited in time. Sale set aside.” 

That is shown by the reference to the correct amount as 
having been deposited and its having been deposited in time, 
namely, 30 days under Art. 166 of the Limitation Act which 
applies to such an application, and the statement that the 
petitioner is interested in the property sold. There is nothing 
in the order which indicates that the Court accepted the deposit 
as a conditional one even if the Court had power to do so. 
In my opinion, the application must clearly be taken as one 
under O. 21, R. 89, and that distinguishes the present case 
from Kotla Satyam v. Thammanna Perrajui.and Shankerrao 
Keshavrao v. Vadhilal Mulchand? is another case of a deposit 
made under O. 21, R. 89. There a suit was filed for the 
amount which the plaintiffs had deposited in order to set aside 
the sale. The payment by the plaintiffs was a payment made 
to save the property and get it back from the mortgagee- 
decree-holder who had wrongly allowed it to be sold in execu- 
tion of the mortgage’ decree; but, following Narayan v. 





1. (1931) 34 L.W. 399. 2. (1932) LL:R. 57 Bom. 601. 
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Amgaudal it was held that the amount paid must be taken to 
have been deposited for payment to the decree-holder volunt- 
arily and unconditionally and that, therefore, no suit would 
lie for its recovery and that a person cannot be allowed to go 
back on his own act and claim the amount back from the 
decree-holder after he has secured the benefit of having the 
” gale set aside. In Seth Kanhaya Lal v. National Bank of India, 
Lid2a decision of the Privy Council, is of no assistance to 
the respondent. In that case, the plaintiff was the proprietor of 
the Delhi Cotton Mills against which the defendant bank had 
an unsatisfied decree. The latter applied for attachment of 
the property and premises of the mills wrongfully stating that 
they were the property of the Delhi Cotton Mills Company, 
-attached the property knowing it to belong to the plaintiff and 
dispossessed him. The plaintiff, in order to get rid of the 
attachment, was compelled to pay the balance due to the 
defendant under the decree against the Delhi Cotton Mills 
Company and did so under protest. It was held that the 
plaintiff was entitled to recover the money so paid as being an 
involuntary payment produced by coercion, namely, the 
wrongful interference of the defendants with his full and free 
enjoyment of his own property. It was held that the plaintiff 
was clearly entitled to rid himself of that unlawful interference 
with the lawful enjoyment of his property by any lawful means 
without thereby affecting his right.to hold the defendants 
liable for that which they had thus caused him to do, although 
the paying under protest was not the only course to him. At 
page 609 it is stated: 
“He might have taken legal proceedings, by which sooner or later he 
might have rid himself of the interference. But to do so would have involved 
his submitting to the wrong for all the period necessary for those proceedings 


to ‘be effective, and that might have been a serious aggravation of the 
wrong.” 


That case, therefore, was a case of an owner of property 
in possession of it being dispossessed and making an invo- 
luntary payment to prevent dispossession. In Valpy v. 
Manley8 a judgment had been obtained against a firm which 
subsequently became bankrupt and a writ of fi fa issued 
upon that judgment. A warrant was granted and the Sheriff’s 
officer proceeded to the premises of the judgment-debtors. 
Fa ep 


1. (1920) I.L.R. 45 Bom. 1094, 
“2. (1913) L.R. 40 LA. 56: LL.R. 40 Cal. 598 at 599: 25 M.L.J. 104 (P.C.). 
3. (1845) 1 C.B. 594: 135 E.R. 673. 
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They, however, had previously on the same day executed a 
deed conveying all their property and effects to trustees in 
trust for the benefit of their creditors. The Sheriff’s officer, 
therefore, did not make any actual seizure but said that he con- 
sidered himself in possession. Later on, a fiat in bankruptcy 


` issued against the judgment-debtors and a messenger entered 


and remained in possession. The next day an inventory of 
the property was made under the Sheriff’s warrant and a cart- 
shed was broken open and a waggon taken out. The assignees 
of the bankrupts on learning that the sheriff intended to sell 
through a clerk paid the amount claimed on the writ under 
protest. They were held entitled to recover the money so paid 
in an action for money had and received to their use on the 
ground that the payment was not voluntary but was made for. 
the purpose or averting a threatened evil and the money was 
paid not in satisfaction of the writ but to induce the Sheriff’s 
officer to refrain from putting into execution his threat to sell 
the property. That case also, in my opinion is distinguishable 
by reason of the order in question here. The deposit is made 
on the footing that there has been a valid sale and is made in 
satisfaction of the decree. In my view, the reported cases 
where claimants made payments to avert sales of property and 
the payments were therefore payments made under coercion 
are of no real assistance in this case. The judgment-debtor 
or a person interested in the property cannot attach any 
condition to his deposit under O. 21, R. 89, and the Court 
cannot accept the deposit subject to any condition or protest. 
Once the proper amount has been deposited in time by the 
person entitled to make the application, the Court has no option 
but.at once to make the order setting aside the sale; and the 
fact that another application has been made by the judgment- 
debtor under R. 90 and an order setting aside the sale made 
thereon does not make any difference though the contention 
put before us was that it did because we were invited to assume 
that the order made on the application under R. 90 was made 
before the order under R. 89; but there is nothing to show. 
which was prior in time and certainly no inference that the 
former was can be drawn. On the contrary, in Tuhi Ram v. 
Izzat Alii in the opinion of Stanley, C. J. and Burkitt; J. as 


` soon as the application was made and the money deposited in 








1, (1908) LL.R. 30 All. 192, 
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Court under the Rule (the old rule which is similar to the 
present) it was the duty of the Collector to pass an order 
setting aside the sale and ought not, after the deposit was 
made, to have entertained the application put in to set aside the 
sale on the ground of material irregularity. I agree with that 
opinion which I think is obviously right because R. 89 involves 
no enquiry at all but R. 90 does and that enquiry may result in 
the dismissal of the application, whereas the former rule gives 


neoption to the Court but to set aside the sale. The respon-~ 


dent allowed the order to be made. He did not ask for his 
deposit back and it was an advantage to him to retain the order 
on his application because, in the event of an appeal against 
the order made on the R. 90 application being successful, he 
would still retain the benefit of his order against which there 
cottld be no appeal. In my view, the lower Court’s order was, 
therefore, wrong. 

But it was contended that no appeal lies against the lower 
Court’s order as it is not an appealable one as it does not come 
within the terms of S. 47 of the Code of Civil Procedure. In 
my view, that contention is sound but the appellant asks to be 
allowed to convert the appeals into Civil Revision Petitions 
and that, in my view, he ought to be allowed to do because, in 
- view of my opinion on the main question, the lower Court had 
no jurisdiction to entertain the respondent’s application for the 
payment out of the money to him in which view a Civil 
Revision Petition would clearly lie. The appeals will accor- 
dingly be converted into Civil Revision Petitions which will be 
allowed and on them the order will be made setting aside the 
order of the Lower Court and giving a direction to the Lower 
Court to order repayment of the money in question into Court 
the respondent having taken it out to pay it out to the 
appellant. As this is a case of restitution the amount will be 
repaid with interest at 6 per cent. The appellant will get his 
costs in the lower Court in both the appeals and his costs here 
in C.M.A. No. 303 of 1933 and there will be no order as to 
costs here in C.M.A. No. 304 of 1933. The appellant will pay 
court-fees in respect of the Civil Revision Petitions. 

Cornish, J.:—I agree. 

Pandrang Row, J.:—I also agree., 

K.C. : Appeals converted into Civil Revision 

Petitions and allowed. 


F.B. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MOCKETT. 


The Official Assignee of Madras .. Applicant* 
` v, 
A. Kanniah Naidu .. Respondent. 


Presidency Towns Insolvency Act (IH of 1907), S. 55—Insolvent’s 
remission of a debt due to him by the respondent for no consideration—: 
Whether such an Act was a ‘voluntary transfer’ under S. 55—Contract Act 
IX of 1872, S. 63—Whether can override, S. 55 of Insolvency Act, 

The remission of a debt by an insolvent without consideration is as much 
a ‘voluntary transfer’ in India as in England and as such against the insol- 
vency law. ' 

Section 55 does not limit the expression ‘voluntary transfer’ to any 
particular form of alienation of his property by the insolvent. The expres- 
sion is wide enough to cover all sorts of devices that may be practised or 
suffered by the insolvent to deprive the creditors of the benefit of his 
property. í 

Kanaya Lal v. Official Receiver, (1928) 110 I.C. 742 (1); relied on. 

Namagiri Lakshmi Ammal v. Srinivasa Aiyangar, (1914) 27 I.C. 269, 
referred to. 

Where the respondent alleged that the insolvent and himself were 
doing business together and on a certain date specified in the case he 
had certainly owed the insolvent a sum of Rs. 2,453 of which by settlement an 
amount of Rs. 1,540 was waived, the remaining alone having been paid to him 
and the documentary evidence could not prove beyond the remission any 
threat of legal proceedings by the respondent against the insolvent, 

Held, that the Official Assignee in whose hands the insolvent’s estate 
vested had a right to get a declaration that the remission of the debt due to 
the insolvent by the ‘respondent was a voluntary transfer under S. 55. 

Held further, that S.55 of the Presidency Towns Insolvency Act would 
override in an insolvency matter the provisions of S. 630f the Contract 
Act. 


Insolvency Jurisdiction. 

V. Varadaraja Mudaliar for applicant. 

C. Veeraraghava Aiyar and P. Sitaram Pantulw for res- 
pondent. 

The Court delivered the following 


Jupement.—The Official Assignee by this Notice of 
Motion seeks for a declaration that the settlement of a debt of 
Rs. 2,453 due to the insolvent by the respondent alleged to have 
been effected on the 17th of February, 1934 by the payment of 





*Appln, No. 336 of 1934 in LP. No. 221 of 1934. 13th November, 1934. 
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Rs. 913 i is a voluntary transfer under S. 55 of the Presidency- 
towns Insolvency Act’so far as the balance Rs. 1,540 is 
concerned. The facts are these. The Insolvent and the 
respondent have been doing business together and on the above 


date the respondent admittedly owed to the insolvent a sum of - 


Rs. 2,453. This debt was ‘settled by payment in cash of 
Rs. 713 and a promissory note for Rs. 200 making Rs. 913 
and by the balance of Rs. 1,540 being waived. The respon- 
dent’s story is that this amount was remitted because the 
insolvent had been supplying to him (thé.respondent) tobacco 
of a low quality over a period of four years and that at the 
time of settlement he requested the insolvent to show him some 
consideration. His exact words are, “I complained and he 
said he would make an allowance”. It should be noticed 
that the respondent does not suggest that he threatened the 
insolvent with an action in respect of the quality of the tobacco. 
He says that Kotayya (the insolvent) sent him a demand 
_notice for the Rs. 2,453, but has not produced the notice, and 
I am inclined to think that the story is an after-thought with a 
view to assist his case in some way which I do not-quite 
follow, It would have been more relevant of course if a 
demand had been made upon the insolvent by the respondent. 
This version of the facts given by the Respondent is used by 
him in this way. He says this transfer, assuming it to be a 
transfer, which he denies, was in favour of a purchaser in good 
faith and for valuable consideration. As to this, as I have 
pointed out the only evidence on the record is that the respon- 
dent requested the insolvent to make an allowance. There is 
no suggestion that there was.any compromise of a claim. But 
on the respondent’s story I think I might have held that this 
was a settlement of a difference between the respondent and 
the insolvent and it was protected by the saving clause in S. 55; 
that is to say, had I considered that his story was true. But in 
order to test the veracity of a story such as this, the only 
valuable evidence is as a rule documentary, that is, records of 
the transaction made at the time. Now the only record of this 
transaction is found in the respondent’s own book, Ex. III 
under ‘the insolvent’s account. This reads—“17th February, 
_ 1934. Debit owing to inability.to pay the amount due, amount 
given up as an act of grace as per order of P. K. 
Rs. 1,590-0-10”.. That is an entry.in the handwriting of the 
insolvent’s clerk. There is not a word about any dispute as to 
46 j 
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The the quality of the tobacco. The respondent’s explanation is, 
feces “that is the usual way to write such transaction. They must 


of Madras write only like that. There is no other reason”. Then, in the 
Kanniah promissory note, the Rs. 200 is stated to be “for value received 
Naidu. in cash”, ‘and there is nothing there about the compromise. 
None of the attesting witnesses to the promissory note have 
been called, and it is admitted that none of them objected to 
the form of the promissory note which was clearly not 
accurate. The respondent kept no account of the damaged 
goods. Thus, finally, it comes to this, that the only record, 
that is Ex. III, exactly bears out the Official Assignee’s case 
and contradicts the respondent’s. I cannot therefore accept the 
story about the tobacco dispute and I think that this remission 
of Rs. 1,590-0-10 was for some other reason. Rs. 1,590 is a 
very large sum to remit out of Rs. 2,453. The whole.story is 

unconvincing read with the book entry. 

[His Lordship then dealt with the evidence and con- 
tinued. ] . 

_ The result of these facts, in my view, is as follows: On 
the 17th of February the insolvent remitted without considera- 
tion to the respondent the sum of Rs. 1,590 by receiving, in 
payment of a debt of Rs. 2,453, cash and a promissory note for 
Rs. 913 only. There was no dispute about tobacco; there was 
no threat of any proceedings by the respondent against thè 

insolvent. l 

The learned Counsel for the respondent says that, even if 
that is so, remission of a debt is not a voluntary transfer, but 
Iam against him on this. I respectfully, agree with the 
following observations of Jai Lal, J. in Kanaya Lal v. Official 
Receiveri, ` “In my opinion S. 53 (Provincial-Insolvency Act) 
does not limit the expression voluntary ‘transfer’ to any, 
particular form of alienation of his property by the insolvent. 
The expression is wide enough to cover all sorts of devices 
that may be practised or suffered by the insolvent to deprive 
the creditors of the benefit of his property”. In Namagiri 
Lakshmi Ammal v. Srinivasa Atyangar? Seshagiri Aiyar and 
Kumaraswami Sastri, JJ. state; “It would open a wide door to 
fraud if the remission of a debt is placed on a different footing 
from a transfer”. This is manifest for the reason that such a 
process would enable an insolvent to leave a greater part of his 





1. (1928) 110 I.C. 742. é 2. (1914) 27 I.C. 269, 
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assets in the hands of complacent debtors who could thus hold 
them for the benefit of the insolvent. 

It is however argued by the learned Counsel for the res- 
pondent that there is good consideration in this case by reason 
of S. 63 of the Contract Act, and that, in the absence of 
proof of mala fides, there is a contract recognised by the Indian 
Law and that S. 55 of the Presidency-towns Insolvency Act 
cannot override it. I think the answer to that is that, in the 
first place, 1 do not consider this transaction was bona fide. 
It is covered up by a lot of evidence that I have found to be 
untrue and I think I am entitled to infer, having regard to the 
relations between the Insolvent and Kuppuswami Naidu and 
the state’ of the insolvent’s finances at the relevant time, that 
this remission, standing as it is totally unexplained, was for 
the purpose of leaving substantial sums in Kuppuswami 
Naidu’s hands, although nominally in his son’s hands. If I am 
wrong as to that finding of fact, I think that S. 55 would 
override in an insolvency matter the provisions of S. 63 of the 
Contract Act, and it has to be noted that the Presidency-towns 

. Insolvency Act is later than the Contract Act. 
The English cases, of which In re Vansittart. Ex parte 


Brown! is an example, establish that something must have ` 


moved from the transferee in order that he might get some- 
thing from the transferor and in order to constitute a 
compromise there must have been some threat or at least some 
claim against the transferor; (see Miles v. New Zealand 
Alford Estate Co.)2. As I have said, there is no evidence of any 
claim in this case. The most that is proved is that the 
insolvent was requested to make some concession. I do not 
lose sight of the fact that S. 63 of the Contract Act effected a 
change from the Common Law, but, with the provisions of 
S. 55 of the Presidency-towns Insolvency Act before me, I 
have no doubt that a remission of a debt without consideration 
is as much a ‘voluntary transfer’ in India as in England and 
as such against the Insolvency law. The cases to which I have 
referred seem to lead to this conclusion. 

For these reasons I think that the Official Assignee 
succeeds and that there should be a decree in terms of this 
Notice of Motion with taxed costs. _ 

K.C. . 


1. (1893) 1 Q.B. 181, 2. (1886) 32 Ch. D. 266, 


`- Order made. 
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E oe ' [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


" PRESENT :—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND Mr. Justice KING. 


Moturi Veerayya . .. Appellant* in A. A. A. O. No. 
135 of 1931 and petitioner 
in C. R. P.[No. 1194 of 
; 1931 (11th Respondent in 
ces | ph 7G I. A. No. 726 of 1928) 
Rao Bahadur P. V. Srinivasa 
Rao, The Official Receiver 
of Guntur and 12 others .. Respondents in both. (Peti- ` 
ao ; tioner, Respondents 1 to 3 
5 to 10, and 12 to 14 in 
I.4. No. 726 of 1928). 


Provincial Insolvency Act (V of 1920), Ss. 37, 43, 53 and 54—Annulment 
of adjudication—Order vesting properties in O ficial Receiver'or other person 
—Continuance of administration in insoluency—Powers of appointee—Initia- 
tion-and continuance of proceedings under Ss. 53 and 54. 


Where the Insolvency Court annuls an adjudication order under S. 43 of 
the Provincial Insolvency Act and chooses to pass an order under S. 37 
vesting the properties of the quondam insolvent in an appointee, Official 
Receiver or any other person, the administration in insolvency can be con- 
tinued for the realisation and distribution of the assets of such a person 
despite the annulment of the adjudication itself. The Insolvency Court will 
in such a case retain full power to give directions to the appointee as to 
the realisation and disposal of the debtor’s assets. The power should not, 
however, be used arbitrarily, and should be used in the interests not of this 
or that individual creditor, but of the whole body of creditors which means, 
in other words, that the only proper order for the Court to pass is that the 
appointee should continue to realise and distribute the debtor’s property in 
accordance with the provisions of the Insolvency Act. ° 


Arunagiri Mudaliar v. Official Receiver, North Arcot, (1926) M. W. N. 950 
and Panta Lalv. Oficial Receiver, (1930) I.L.R. 53 All. 313, disapproved. 


Somasundaram Chettiar v. Periakaruppan Chettiar, (1929) 58 M.L.J. 658, 
Jetiaji Perraji Firm v. Krishnayya, (1928) LLL.R. 52 Mad. 648: 57 M.L.J. 116 
and Jaing Bir Singhv. The Oficial Receiver, (1933) I.L. R. 11 Rang. 287 
CF.B.), referred to. 


A person appointed under S. 37 of the Provincial Insolvency Act is com- 
petent to continue applications under Ss. 53 and 54 of the Act which are 


pending when the order of annulment is passed under S, 43, but he cannot 
initiate similar proceedings after the annulment. 





` * A. A; A. Q. No, 135 of 1931... -29th January, 1935: 
; i and : eos 
C. R. P, No, 1194 of 1931. 
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A. A. A. O. No. 135 of 1931.—Appéal against the order 
of the District Court of Guntur, dated 8th November, 1930, 
passed in C. M. A. No. 31 of 1929 preferred against the order 
of the Court of the Subordinate Judge of Bapatla, dated 2nd 
February, 1929 and made in I.A. No. 726 of 1928 in I. P. No. 
29 of 1925.. l 


. C. R. P. No. 1194 of 1931.—Petition under S. 115 of Act 
V of 1908 and S. 107 of the Government of India Act praying 
the High Court to revise the order of the District. Court of 
Guntur, dated 8th November, 1930, and passed in C. M. A. No. 
31 of 1929 preferred against the order of the Court of the 
Subordinate Judge of Bapatla, dated 2nd February, 1929 and 
made in I. A. No. 726 of 1928 in I. P. No. 29 of 1925. 


V. Suryanarayana and B. V. Srinivasa Rao for appellant. 


N. Rama-Rao, T. V. Ramanathan and Kasturi nee 
Rao for Respondents. 


The Appeal and Revision Petition first came up before 
their Lordships Sundaram, Sheriy and Pakenham Walsh, JJ. 
who made the following 


Order of Reference to'a Full Bench :— 


Sundaram Chetty, J—This appeal and the Revision Petition 
have been filed by one of the creditors of Gavini Nayudamma 
who was adjudged an insolvent in I. P. No. 29 of 1925 on the file 
of the Subordinate Judge of Bapatla. The time fixed for the 
application for discharge expired in 1926. By reason of the 
failure of the insolvent to apply for discharge within the pres- 
cribed time, the Court passed an order under S. 43. of the 
Provincial Insolvency Act, V of 1920 on 22nd September, 
1927 annulling the order of adjudication. At the same 
time it passed an order under S. 37 of the Act that the 
properties of the quondam insolvent should vest ‘in the Official 
Receiver. Thereupon, the present appellant who was one of the 
creditors filed O. S. No. 119 of 1927 against the debtor upon two 
promissory notes and obtained a decree. The Official Receiver 
was not made a party to that suit. In execution of the decree 
obtained in that suit, some of the immoveable properties of the 
debtor were attached, At that juncture; the Official Receiver filed 
a claim under O. 21, R. 58, Civil Procedure Code, for raising the 
attachment, as the properties had vested in him under S. 37 of Act 
V of 1920. That: petition was dismissed on 27th August, 1928 
by the Subordinate Judge. He held that the Official Receiver had 
no locus standi to maintain the claim petition, by reason of the 
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annulment of the adjudication order. His view is to the effect, 
that if the Official Receiver by reason of the vesting order under 
S. 37 should be allowed to exercise all the rights which he had 
during the pendency of the insolvency proceedings, the position 
would be just the same as if there was no annulment of adjudica- 
tion at all. Following the decision of this High Court in Aruna- 
girt Mudaliar v. Official Receiver, North Arcot! he held that the 
Official Receiver must be deemed to be in possession in trust for 
or for the benefit of the judgment-debtor. Subsequently the 
Official Receiver filed I.A. No. 726 of 1928 on 18th December, 
1928 under Ss. 4, 5 and 37 of Act V of 1920, in which he asked for 
an order that the properties of the debtor should be sold by him 
and the proceeds distributed to proved creditors after asking a 
schedule for such debts. The Subordinate Judge held that the 
effect of passing an order as required would be to virtually set 
aside the order of annulment of adjudication. He accordingly dis~ 
missed the application. An appeal was filed by the Official Receiver 
against that Order and the learned District Judge, after some 
discussion of the authorities bearing on the question preferred to 
follow a later decision of our High Court reported in Somasun- 
daram Chettiar v. Periakaruppan Chettiar? and reversing the order 
of the Subordinate Judge passed an order authorising the Official 
Receiver to receive the net proceeds of the properties sold in exe- 
cution of the decree in O.S. No. 119 of 1927, for the purpose of 
distribution among the creditors legally entitled under the Insol- 
vency Law. Against that order the present C.M.S.A. and C. R. P. 
have been filed by a creditor who was the decree-holder in the 
aforesaid suit and was added as the eleventh respondent in the 
petition filed by the Official Receiver. It may be here mentioned 
that before the annulment of the adjudication the debts of the 
eleventh respondent (the present appellant) and some others were 
rejected by the Official Receiver as not proved. The petitions filed 
by them to the Court by way of appeal were simply dismissed as 
having abated on account of the annulment of the adjudication. 


The main question involved in this appeal is one upon which 
there is divergence of judicial opinion. On behalf of the appel- 
lant it is contended, that the scope of the order vesting the proper- 
ties in the Official Receiver under S. 37 of the Act after annulling 
the adjudication under S.43 for the failure of the insolvent to 
apply for discharge within the time prescribed, should not be 
unduly extended as to virtually turn the order of annulment into a 
dead letter. Whereas, on behalf of the Official Receiver (first 
Respondent) it is urged, that by reason of the vesting order under 





1. (1926) M.W.N. 950. 2. (1929) 58 M.L.J. 658, 
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S. 37, the Official Receiver must be deemed to have all his original 
powers for the realisation and distribution of the assets as if the 
state of insolvency continues even after the annulment of the 
adjudication. The failure of the insolvent to apply for discharge 
within the period specified by the Court entails a punishment in the 
form of annulment of the adjudication. But S. 43 declares also 
that the provisions of S. 37 shall apply to the case of such annul- 
ment. S.37 declares that when an adjudication is annulled, all 
sales and dispositions of property and payments duly made, and all 
acts theretofore done by the Court or the Receiver shall be valid. 
This section enables the Court to pass an order vesting the proper- 
ties of the debtor in such person as the Court may appoint, but in 
default of any such appointment, the properties should revert to 
the debtor on such conditions (if any) as the Court may, by order 
in writing, declare, It is clear from the wording of this section 
that the Court may or may not vest the properties in a particular 
person, It may choose the Official Receiver himself as the 

appointee or choose any other person. In default of any such 
` appointment, the properties should revert to the debtor either 
unconditionally or on any conditions which the Court may think 
fit to impose. The real difficulty lies in finding out the true scope 
of the vesting order under S. 37, so as to make it consistent with 
the order of annulment of adjudication passed under S. 43. If 
the contention put forward on behalf of the Official Receiver is to 
be accepted, we should hold that the Official Receiver in whom the 
properties became vested by an order under S. 37 could continue 
the administration in insolvency, despite the annulment. He must 
have all the powers for the realisation and distribution of the 
assets which he would have under the special provisions of the 
Insolvency Act. For the purpose of distribution of the assets he 
will have to call for proof of the claims of the several creditors 
and adjudicate on those claims. After the determination of the 
claims he should prepare a schedule of creditors who have proved 
their debts (S. 33). He should also have the right to check the 
proceedings in execution of decrees obtained by one or more of 
the creditors and get delivery of possession of the attached 
properties so as to enable him to effect a sale thereof for the 


realisation of the assets (vide Ss. 51 and 52). He should exer- ' 


cise the functions set forth in S. 59 for the purpose of realising 
the properties of the debtor and distribute dividends among the 
creditors, entitled thereto, In the distribution of the property of 
the debtor, the priority of certain debts as mentioned in S. 61 


should be given effect to. If any of the properties of the debtor 
is found to have been fraudulently alienated to a third party, he 
should have the power to apply for: the annulment of such 
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transfer by filing applications under S. 53 and S. 54 in order to 
realise fully all the assets to which the debtor is legally entitled, 
All the aforesaid powers, are incidental to and would even be 
necessary for the realisation of the assets and distribution of the 
same among the creditors. If the scope of the vesting order 
under S. 37 is deemed to confer on the Official Receiver the 
power of distributing the assets according to the insolvency law, 
he has to exercise all the special powers under the several condi- 
tions set forth above for a proper realisation and distribution of 
the assets. If an: administration in insolvency should continue 
by reason of such a vesting order, it would be illogical, when 
he invokes any of the special powers aforementioned to say, “ you 
can go thus far and no further.” The result should be, that 
despite the order of annulment of adjudication the assets of the 
debtor are subject to the jurisdiction of the Insolvency Court in 
the same manner as if the proceedings in insolvency subsist. The 
only effect of the annulment under S. 43 if at all, would be the 
deprivation of the immunity from arrest which the debtor might 
have obtained by a protection order. However, the-creditors of 
the quondam insolvent would still be subject to all the limitation 
imposed by the insolvency law on their exercise of the remedies 
open to them under the general Civil Law for the realisation of 
their debts. The question for consideration is whether the legis- 
lature could have meant to give such-a wide and unrestricted 
scope for a vesting order passed under S. 37, after the annul- 
ment of the adjudication order under S. 43. 


The contention put forward by the appellant is, that the annul- 
ment of adjudication under S. 43 has the effect’ of terminating 
the insolvency jurisdiction of the Court, and all powers which the 
Official Receiver had under the Act before the annulment cannot 
be deemed to have revived by reason of the vesting order under 
S. 37. It is argued that by reason of such vesting, the Official 
Receiver or any other appointee would only be a trustee holding 
the property for the debtor and the creditors are at liberty to 
proceed against those properties in enforcement of their rights ac- 
cording to the ordinary Civil Law. The special powers conferred 
on the Official Receiver by the Insolvency Act could not be invoked 
by such an appointee after the annulment of the adjudication. 


Coming now to the authorities bearing on the question, we 
shall first advert to the decision of a Bench of this High Court 
reported in Arunagirt Mudaliar v. Official Receiver, North Arcotl. 
After the annulment of adjudication there was a vesting order 
under S. 37 in respect of a certain amount in Court deposit for 
pemen a ae 

' 1. (1926) M. W. N. 950. 
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disttibution among all the creditors who had proved their debts. 
The legality of such an order was questioned in the appeal pre- 
ferred to the High Court. It was’ held that the adjudication 
having been annulled, the property of the quondam insolvent could 
not be distributed by the Official Receiver amongst the creditors. 
Such distribution could only take place in insolvency, but after 
the annulment of the adjudication, the Official Receiver should 
simply hold the amount for the benefit of the debtor and as the 
property of such person. The view taken in this decision seems 
to be that the vesting order is primarily to prevent the debtor after 
the’ annulment of the adjudication from disposing of his pro- 
perties, from placing them beyond the reach of his creditors, and 
that the creditors should be ina position to proceed according to 
the general Civil Law against the properties vested in the appointee 
as trustee. In one sense, such a vesting order is for the benefit of 
the creditors also. That should not however be extended so as to 
give the creditors all the privileges conferred on them by the 
special provisions of the Insolvency Act. There is, however, no 
elaborate discussion in the aforesaid decision of the pros and cons 
of the question. The view expressed in that decision is also the one 
taken by the Allahabad High Court in a later decision reported in 
Panna Lal v. Official Receiver1. That was also a case of annulment 
of adjudication under S. 43 coupled with an order under S. 37. 
The learned Judges have held that S. 37 does not allow an Insol- 
vency Court on annulling an insolvency to proceed to distribute the 
assets of the insolvent among the creditors, They state that the 
distribution of assets is a proceeding in insolvency, and by annulling 
the insolvency the Court comes to a conclusion that it will not pro- 
ceed with the insolvency. They hold that the vesting under S. 37 is 
only for the purpose of apparently making the properties available 
to the creditors to proceed through the ordinary Civil Courts. The 
conclusion arrived. at in that decision is, that any order passed by 
the Court under S. 37 for the purpose of distributing the assets 
among the creditors should be one passed without jurisdiction, 


Coming now to the decision of a division Bench of our High 
‘Court in Jethaji Peraji Firm v. Krishnayya2 it should be stated 
that the view taken in Arunagiri Mudaliar v. Official Receiver, 
North Arcot® did not meet with acceptance. In that case, the 
question which directly arose for determination, was, whether an 
application by the Official Receiver for setting aside a mortgage 
under S. 54 of the Act made during the pendency of the insolvency 
proceedings could be continued and prosecuted by him subsequent 
a L 
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to the annulment of: the adjudication under S. 43. For this 
purpose, the scope of S. 37 had to be considered at some length. 
In so far as the power of the Official Receiver in whom the pro- 
perties became vested for the distribution of the assets is. 
concerned, it would appear that such a power was not disputed in 
that case and the existence of such a power was conceded. This. 
has to be gathered from the following observations of Reilly, J. 
at page 666 in Jethaji Peraji Firm v. Krishnayyal, 

“Tnacase such as the present one, the obvious course is that the Court 
should order the property to vest in the Official Receiver. It has not been 
contended before us for the respondents that that would not be a proper 
order in this case or that, when the debtor’s property has so vested in the 
Official Receiver, he wøuld not be able to realise it by sale and suit and to. 
distribute it rateably among the creditors.” 

The view taken in that case is that if the Court passes an 
order under S. 37 that the property of the debtor shall vest in a. 
receiver, the insolvency proceedings will continue during the. 
period of the receiver’s work for realisation and distribution of 
the assets. Iri this view the receiver was held to be competent to- 
continue an application under S. 54 of the Act even after the 
adjudication was annulled under S. 43. The presentation of such. 
an application by the receiver before the annulment of adjudica- 
tion was also deemed to be an act done by him prior to the annul- 
ment, and as such, it must be deemed to be valid according to S. 37.. 
The question regarding the power of the receiver for the realisa- 
tion and distribution of assets among the creditors of the quondam 
insolvent by reason of the vesting order under S. 37 came directly 
for consideration ina later case reported in Somasundaram Chettiar: 
v. Periakaruppan Chettiar?. Venkatasubba Rao, J. was a party 
to both the aforesaid decisions. The question was considered in the- 
light of the corresponding provisions of the English Bankruptcy 
Act, and on a comparison of the wording of Ss. 35 to 40 and 43 of 
the Provincial Insolvency Act. Referring to the decision ‘of a. 
Bench of this Court in Arunagiri Mudaliar v. O ficial Receiver, 
North Arcot8, Venkatasubba Rao, J. expresses his dissent in the 
following terms at page 666: 

“Tn that, there is no discussion of the cases or the points involved; and. 
the distinction is ignored between unconditional annulments and those made 
subject to stated terms. With very great respect, I feel constrained to dissent 
from that decision, which in my opinion, is opposed to all authority, both. | 
English and Indian.” 

There is no provision in the English Bankruptcy Act corre- 
sponding to S. 43 of the Provincial Insolvency Act V of 1920 
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whereby the adjudication can be annulled on account of the failure 
of the insolvent to apply for discharge within the prescribed time. 
But in the case of compositions and schemes of arrangement, the 
Court can after approving those proposals annul the order of 
adjudication and still carry on the administration of the estate in 
another form for the purpose of carrying out.the terms of the 
composition or scheme of arrangement. This is clear from S. 39, 
of the Provincial Insolvency Act and also the corresponding section 
in the English Bankruptcy Act. The provisions of S. 37 are made 
applicable even to a case of annulment of adjudication after 
approving the composition or scheme of arrangement. It must 
be remembered that besides declaring that the provisions of S. 37 
shall apply. S. 39 directs that the Court shall frame a schedule in 
accordance with the provisions of S. 33 and the composition or 
scheme shall be binding on all the creditors entered in the said 
schedule so far as it relates to any of the debts entered therein. 
If any default is made in the payment of any instalment due in 
pursuance of the composition or scheme, or if it appears to the 
Court that the composition or scheme cannot proceed without 
injustice or undue delay, or that the approval of the Court was 
obtained by iraud, the debtor may be re-adjudged an insolvent, 
annulling the composition or scheme (vide S.40). In the face of 
those sections it is a point for consideration whether in the case 
of an annulment of adjudication after approving a composition, 
the continuance of the proceedings by way of framing a schedule 
and distribution of assets among the creditors as per the composi- 
tion scheme is in accordance with the special provisions of S. 39 
rather than as a necessary consequence of the mere vesting order 
under S. 37. That being so, the mere fact that in the cases of com- 
positions and schemes of arrangement approved by the Court the 
distribution of assets after framing a schedule can be exercised 
by the Official Receiver in spite of the annulment of the adjudica- 
tion, may not be taken to be a criterion for determining the scope 
of the vesting order under S. 37 in case of an annulment of 
adjudication under S. 43. It has been held in the aforesaid decision 
that the Court has ample jurisdiction to make an order vesting the 
properties of the insolvent in the Official Receiver or any other 
person for distributing the assets among the creditors of the 
insolvent. According to the view taken in this decision, it must 
be deemed that there is a continuance of the bankruptcy in another 
form which enables the Insolvency Court to pass all the necessary 
orders in respect of the assets, in favour of the creditors. To the 
same effect is an earlier decision of another Bench of this High 
Court reported in Kamireddi Timmappa v. Devasi Harpali. That 
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was a case of composition scheme approved by the Court. It was 
held that although the annulment of adjudication puts an end to 
the state of insolvency, it does not, in cases such as are contem- 
plated by S. 37 where the Court still remains control of the 
insolvent’s assets, put an end to the insolvency proceedings within 
the meaning of S. 28 of the Act. If by reason of the vesting order 
under S. 37 such a consequence should follow, it may be argued 
that there would be no need for the special provisions of Ss, 39 
and 40 in the case of compositions. Ina later decision reported 
in Bhadramma v. Parvateesam Atyavarul, Wallace, J., sitting as a 
single Judge, had to consider some of the previous decisions of 
this High Court. That learned Judge is of opinion that the original 
vesting in the Official Receiver before the annulment does not 
continue after the annulment, but automatically comes to an end, 
Therefore, it has to be renewed by a direct order under S. 37, if 
the Court wishes it to continue. He expresses a doubt as to 
whether the fresh order vesting the property in the Official Receiver 
implied a direction to him to continue any proceeding to avoid a 
fraudulent alienation on which he had already embarked. He is 
of opinion that an express direction for the continuance of that 
proceeding by the Official Receiver would be more satisfactory. 


Turning now to the decisions of other High Courts, we should 
refer to a Fuil Bench decision of the Rangoon High Court reported 
in Jaing Bir Singh v. The Official Receiver2, The decisions in 
Jethaji Peraji Firm v. Krishnayya3, Somasundaram Chettiar v. 
Periakaruppan Chettiart and Bhadramma v. Parvateesam Aiya- 
varul have been dissented from. The difficulty in dealing with this 
question has been felt, as would appear from the following passage 
in the judgment of Page, C. J.: 

“Now, the language in which Ss. 43 and 37 of the Act are couched is 
neither clear nor free from difficulty, and different views have been expressed 
by the various High Courts in India as to the conditions which the Court may _ 
impose when it vests the property of the debtor in an appointee under S. 37”, 
(Vide page 300). 

Dissent is expressed from the opinion stated in Jethaji 
Peraji Firm v. Krishnayya3 that because on the insolvency 
being annulled under S. 43 an order was passed vesting the 
property in the person who during the subsistence of the 
insolvency had been the receiver of the debtor’s estate in 
insolvency, the Receiver after the property was vested in him 
under S. 37 retained the right to function as a receiyer in insol- 
vency. The conclusion arrived at by the Full-Bench of the Rangoon 
High Court is, that after an order of annulment under S. 43 the 





1:- (1932) 63 M. L: J: 414:---- 2. -(1933) I. L. R11 Rang.-287 (F.B.). 
3. (1929) LL.R. 52 Mad..648:57M.L.J.116.. 4. (1929) 58 M.L.J. 658. 
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Insolvency Court ceases to have jurisdiction to entertain, hear or 
determine an application by the receiver under S. 53 or 54 of the 
Act, whether such an application was presented before or after 
the order of annulment. It has also been held that in making a 
vesting order under S. 37, the Court cannot order that the receiver 
should continue the liquidation of the debtor’s assets on the same 
terms and conditions as those on which the receiver in insolvency 
“would have been entitled to carry out the liquidation. The view 
taken by the Allahabad High Court in Panna Lal v. Official 
Recewer! appears to have been followed in the Full Bench decision. 
A different view appears to have been taken by the Patna High 
Court in the case reported in Chouthmal Bhagirath v. Jokhiram 
Surajmal2, It is stated that even subsequent to the order of 
annulment of adjudication under S. 43, a vesting order may be 
passed under S. 37. By reason of such vesting order, the insol- 
vency proceeding should be deemed to continue and it is open to 
the receiver 10 proceed to realise the assets vested in him. The 
decision in Jethaji Peraji Firm v. Krishnayya8 has been followed 
by the Calcutta High Court in a decision reported in In re 
Keshablal Dhar4, It is a decision of a single Judge. It was held 
that the fund so vested in the Official Assignee was for the 
benefit of the creditors and could be dealt with as if the fund was 
being dealt with in the insolvency. The view taken by the Lahore 
High Court, in Bagi Ram v. Channan Malë is to the same effect. 


The scope and effect of the vesting order under S. 37 on the 
annulment of adjudication under S. 43 are enshrouded in 
obscurity owing to the use of the mere expression “vest” in 
S. 37, without the addition of any words or expressions throwing 
clearer light on the intention of the legislature as to what all is 
implied in such a vesting order. There is also a good deal of 
conflict of judicial opinion on the interpretation of S. 37. The 
matter is in our opinion one of general importance and of frequent 
occurrence in Courts of law. We have therefore thought it neces- 
sary to refer the following questions for the decision of a Full 
Bench for an authoritative ruling on the points involved in them. 


Question No. 1,.—Where the Insolvency Court annuls an 
adjudication under S. 43 of the Provincial Insolvency Act V.of 
1920 and chooses to pass an order under S. 37 vesting the pro- 
perties of the quondam insolvent in an appointee (Official 
Receiver or any other person) is the administration in insolvency 
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to continue for the realisation and distribution of the assets by 
such a person, despite the annulment of the adjudication itself? 


Question No. 2—If not, what is the scope of his functions 
as a trustee by reason of the vesting order under S. 37? 

V. Suryanarayana and B. V. Srinivasa Rao for appellant. 

N. Rama Rao, T. V. Ramanathan and Kasturi Seshagiri Rao 
for respondents. 

The opinion of the Full Bench was pronounced by 

King, J.—The following two questions have been referred 
to us :— 

(1) (i) Where the Insolvency Court annuls an adjudica- 


` tion under S. 43 of the Provincial Insolvency Act V of 1920 


and chooses to pass an order under S. 37 vesting the properties 
of the quondam insolvent in an appointee (Official Receiver or 
any other person), is the administration in insolvency to con- 
tinue for the realisation and distribution of the assets of such 
a person despite the annulment of the adjudication itself? and 
(it) if not, what is the scope of his functions as a trustee 
by reason of the vesting order under S. 37? 

The two sections referred to in these questions run as 
follows :— 

Section 43 (1): If the debtor does not appear on the day 
fixed for hearing his application for discharge or on such sub- 
sequent day as the Court may direct, or if the debtor does not 
apply for an order of discharge within the period specified by 
the Court, the order of adjudication shall be annulled, and the 
provisions of S. 37 shall apply accordingly. 

(2) Where a debtor has been released from custody under 
the provisions of this Act and the order of adjudication is 
annulled under sub-S. (1), the Court may, if it thinks fit, re- 
commit the debtor to his former custody, and the officer in 
charge of the prison to whose custody such debtor is so re- 
committed shall receive such debtor into his custody according 
to such re-commitment, and thereupon all processes which were 
in force against the person of such debtor at the time of such 
release as aforesaid shall be deemed to be still in force against 
him as if.no order of adjudication has been made. 

Section 37 (1): Where an adjudication is annulled, all 
sales and dispositions of property and payments duly made, 
and all acts theretofore done, by the Court or receiver, shall be 
valid; but, subject as. aforesaid, the property of the debtor . 
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who was adjudged insolvent shall vest in such person as the 
Court may appoint, or, in default to any such appointment, 
shall revert to the debtor to the extent of his right or interest 
therein on such conditions (if any), as the Court may, by order 
in writing, declare. 

(2) Notice of every order annulling an nad diction shall 
be published in the ‘local official Gazette and in such other 
manner as may be prescribed. 

What then is the situation when an insolvency Court 
annuls an -adjudication under S. 43 and also vests the 
insolvent’s property in an appointee under S. 37? 

Three points of view are possible. The first is that with 
the annulment the insolvency proceedings come to an abrupt 
and final conclusion. The Insolvency Court has no longer any 
power to pass any orders in regard to the insolvent’s property, 
its order vesting that property in the appointee being its last 
expiring act. The appointee is a mere custodian of the 
insolvent’s property. No doubt he should carry on the ordinary 
work of administering and preserving the property in his 
hands, but he has no further control over it, and must merely 
. hold it subject to any orders as to ‘attachment and sale which 
he may receive from any Court entertaining an application in 
execution against the insolvent. The insolvent’s creditors, 
subject to anything which may have been validated by S. 37, 
ate restored to the position in which they found themselves 
before the insolvency proceedings began, and all must pursue 
afresh their remedies by execution or by suit in the ordinary 
way, which will méan in practice that the insolvent’s property 
will go to some and some only of his creditors. The second 
view is that if a vesting order is made the insolvency procee- 
dings are continued for all purposes. The third view is one 
intermediate between these two, and we think, is the view 
which must prevail. It is this, that the appointee continues to 
be subject to the directions of the Insolvency Court which 
appointed him, that these directions relate to the property of 
the insolvent, and that they should be given in accordance with 
the policy and provisions of the Insolvency Act. It will be 
found.on our further examination that this is not in all 
respects equivalent to the actual continuation of the insolvency 
proceedings. © eee SG, | Ge. a 

For the first point Of view authority is meagre. ‘Only two 
“cases can be cited in. its support. The first, reported in 
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‘Arunagivi Mudaliar v: Oficial Receiver of North Arcoti goes 


to the extreme length of saying that the insolvent’s property 
should remain in the hands of the appointee for the insolvent’s 


‘own benefit. The second, reported in Panna Lal v. Official 


Receiver? lays it down that the vesting order is ‘only for the | 
purpose apparently of making the property available to credi- 


‘tors to proceed through the Civil Court’. Neither of these 


rulings makes the slightest reference to any authority in 
support of any different view. They seem to us to concentrate 
unduly upon the meaning of the word ‘annul’, and not to 
consider adequately those provisions in the Insolvency Act, 
including that under S. 37 itself, which indicate that. annul- 
ment cannot be equivalent to a complete cessation of all 
insolvency proceedings. 


In the first place such an interpretation seems to us clearly 
against the principle underlying the provisions of S. 43 itself. 


It is obvious that the only reason for the annulment under that 


section is the conduct of the insolvent himself, and from sub- 
S. (2) of that section that its primary object is to punish the 
insolvent by depriving him of any protection which he may 
hitherto have been enjoying under the Insolvency Law. Why 
should the negligence of the insolvent have the necessary effect 
of upsetting the rights of his creditors inter se, for if this first 
view is to be upheld these -creditors can no longer expect the 
fair and equal treatment which had been assured to them by 
the insolvency.. Those who have got no decree will be hope- 
lessly handicapped as against those who may proceed 
immediately to execution, and those who are aware of the 
annulment will have an advantage over those who are not. 


Again, as has been pointed out by the learned Judges who 
decided Somasundaram Chettiar v. Periakaruppan Chettiar3 
an insolvency can also be annulled under S. 39 of the Act 
when the Court has approved a proposal for composition, and 
yet in spite of that annulment the Court still retains power 
under S. 40 to re-adjudge the debtor insolvent if certain facts 
are proved. Clearly then an annulment under S. 39 does not 
terminate for all purposes the proceedings of the insolvency 
Court. 
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Then we come to S. 37 itself, and the first point to be 
noticed is the antithesis between the vesting order and the 
reversion of the debtor’s property to himself. Now itis true 
that under the first view according to which the appointee is a 
trustee or custodian of the debtor’s property, the debtor’s 
freedom to dispose of it as he wishes after the annulment is 
restricted, but in every other respect the legal effect of the 
vesting order will be no different from the legal effect of the 
reversion of the property to the debtor. Surely this can never 
have been intended. The whole significance of the Court’s 
action in vesting the insolvent’s property in some one else seems 
to us to be that the Court is intended to preserve its control 
over that property, just as a similar control is always retained 
` when a receiver is appointed to administer the property which 
is the subject-matter of a suit. The truth of this proposition, 
it is interesting incidentally to find, was so self-evident when 
the case reported in Jethaji Peraji Firm v. Krishnayya! was 
being heard, that no argument was put forward against it (see 
p. 666). The learned Judges who decided Somasundaram v. 
Periakaruppan? also hold that the Insolvency Court has juris- 
diction to direct that the debtor’s property shall be sold by the 
appointee and the sale-proceeds distributed proportionately 
amongst all the creditors. Even in Jaing Bir Singh v. The 
Official Receiver3 which is strongly relied upon by the Appel- 
lant’s learned Advocate it is not held that the Insolvency Court 
has no power to give directions to the appointee under S. 37. 
We think therefore that the Insolvency Court retains full power 
to give directions under S. 37 asto the realisation and dispo- 
sal of the debtor’s assets. That power should not, of course, 
be used arbitrarily, but should be used in the interests not of 
this or that individual creditor, but of the whole body of 
creditors, which means, in other words, that the only proper 
order for the Court to pass is that the appointee should 
continue to realise and distribute the debtor’s property in 
accordance with the provisions of the Insolvency Act. 


This opinion, however, does not involve our acceptance of 
the second view, for that view clearly ignores altogether the 
meaning of the word ‘annul’. The fact that not only the 
Official Receiver but any other person may be appointed under 
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S. 37 is against the view that an order under S. 37 continues 
the insolvency proceedings for, all purposes. The person 
appointed under S. 37 has no longer by the mere fact of his 
appointment the powers which a receiver has under the Act. 
He has only such powers as are necessarily implied by the 
vesting order which are, as we understand them, to carry out 
the directions of the Court, and those directions, as we have 
said, should, so far as the realisation and distribution of the 
debtor’s property are concerned, be in accordance with the 
provisions of the Insolvency Act. To this extent then we 
would answer the first question in the affirmative. 


A second matter, however falls, we think, to be decided 
by the terms of the reference to us, even though on the facts 
of this particular.case it does not directly arise. It might be 
argued that the ‘assets’ of the debtor, and ‘assets’ is the word 
used in question 1, include property which though nominally 
alienated by him is property to which he is really entitled. The 
question then arises as to the powers of the person appointed 
under S. 37 in respect of applications under Ss. 53 and 54, 
We must consider two separate situations (i) where such an 
application is already pending when the order of annulment is 
passed under S. 43, and (ii) where it is sought to be made 
after that order is passed. And in considering these situations 
we must presume that the person appointed under S. 37 is the 
Official Receiver who was receiver under the Act before the 
annulment. 


On the first of these situations there are two important 
rulings in Jethaji Peraji Firm v. Krishnayyai and Jaing Bir 
Singh v. Official Receiver2. They approach the matter so 
far as S. 37 is concerned from two distinct points of view. Jaing 
Bir , Singh v. Official Receiver? considers the terms of the 
vesting order and holds that it cannot possibly apply to the pro- 
perty of a person other than the debtor. The property concerned 
in applications under Ss. 53 and 54 isthe property of an alienee 
and therefore once the Court has annulled the adjudication it 
has no power to vest this property in any one. In Jethaji 
Peraji Firm v. Krishnayya1 reference is made to that portion 
of S. 37 which validates all previous acts done by the receiver, 
and includes his application under either of these sections 
among the acts which are validated. It is then said that if 
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this Act remains valid after the annulment it is unreasonable 
to suppose that the receiver cannot continue to pursue his 
remedy. We agree with this view. If once the making of a 
` claim by the Receiver to certain property as being in essence 
the property of the insolvent has been validated we can see no 
logic in the view that would prevent the adjudication of that 
claim. 


Finally there is the case of the initiation of proceedings 
under S. 53 or 54 after the annulment. No authority has 
laid it down specifically that the appointee under S. 37 has any 
` such power, and we think that under the terms of the vesting 
order he clearly could not have it. There is no question here 
of the validation of any act and the property alienated by the 
insolvent cannot be his property within the meaning of S. 37. 


We accordingly answer the first question in the affirma- 
tive subject to the qualifications which we have made. No 
answer is required to the second question. 


_ After the above expression of opinion the appeal and the 
‘Civil Revision Petition came on for final hearing before their 
Lordships Pakenham Walsh and Varadachariar, JJ., and the 
Court delivered the following 


JUDGMENT. Pakenham Walsh, J—An objection has 
been raised before us that under Schedule I of the Act no 
appeal lay to the District Judge but Schedule I deals with 
appeals under S. 75 (2) and the Section which governs this 
appeal is S. 75, Cl. (1) which says that an appeal is competent. 
As regards the merits, the main argument was that the learned 
District Judge misconceived the discretion he had in the matter 
of passing an order, but the Full Bench ruling since delivered 
shows that he could pass no other order than that which he 
did. The learned Judges say “The only proper order for the 
Court to pass is that the appointee should continue to realise 
and distribute the debtor’s property in accordance with the 
‘provisions of the Insolvency Act”. They also say that “the 
power should not of course be used arbitrarily but should be 
used in the interests not of this or that individual creditor, but 
of the whole body of creditors”. They also repel, in another 
portion of the judgment, the view that the annulment of the 
Insolvéncy under S, 43 puts a total end to the insolvency pro- 
ceedings and say “If this view is to be upheld those creditors 
can no longer expect the fair and equal treatment which. had 
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been assured to them by the insolvency. Those who have got 
no decree will be hopelessly handicapped as against those who 
may proceed immediately to execution and those who are 
aware of the annulment will have an advantage over those who 
are not.” In the light of those remarks, it is clear that the 
learned District Judge could have passed no other order than — 
the one he did. The appeal therefore fails and is dismissed 
with costs. 

The Civil Revision Petition is dismissed but without costs. 


_C.M. A. No. 456 of 1929 is not pressed and is therefore 
dismissed. No order as to costs. 


B. V. V. Question answered in the afirmative. 
Appeal and Revision Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
Present.—Lorp THANKERTON, LorD WRIGHT AND SIR 
SHADI LAL. 
Seth Lakhmi Chand, since deceased 
(now represented by Musammat 


Chajia Kunwar) si A ppellant* 
v. 
Musammat Anandi 5% Respondent. 


Deed—Consiruction—Two undivided Hindu brethers—Family arrange- 
meni—Document providing for disposal of estate—Nature of—Estate taken 
by the widow under it—If defeasible on unchastity or residence abroad. 


Two brothers B and L who constituted a joint Hindu family executed a 
document which provided that in the event of one brother dying without 
leaving male issue, his widow’s name should be substituted in the public re- 
cords relating to the estate in the place of her husband’s and that the manage- 
ment of the estate should be done by the surviving brother, who should pay 
the widow her share of the profit less expenses. The deed allowed the widow 
to live “ in any house she might choose” situated in a specified enclosure and 
enjoined L not to “ turn her out of it”. B died in 1915 leaving hig widow and 
without issue. The surviving brother L refused to pay her her share of the 
profits contending that she forfeited her claim to it (1) by unchastity and (2) 
by failure to live in the house allotted to her. 


Held, that the onus of proving unchaslity rested upon the plaintiff. Even 
if it were established, it would not cause forfeiture of the estate she got 
under the document because (i)it was not a widow’s maintenance estate but a 
vested estate in property and (ii) there was no provision in the document. 
making chastity a condition of the enjoyment by her of the estate bestowed. 








` * PIC, Appeal No. 100 of 1932. 15th July, 1935. 
Allahabad Appeal No. 32 of 1931. ; 
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upon her. Under the Hindu Law a widow having inherited a widow’s estate 
is not liable to forfeit it by reason of. her, subsequent unchastity. As for 
residence, it was a right given to her and not an obligation iznposed upon her 
to live in the house and moreover there was no provision in the document 
‘which would warrant a forfeiture of her estate on that ground. 


J.C. Durai and Miss Miles for appellant. 

K. P. Jayaswal for respondent. 

15th July, 1935. Their Lordships’ judgment was deli- 
vered by , 

_ Sir Sman Lar.—On the Sth June, 1915, two brothers, 
Baldeo Sahai and Seth Lakhmi Chand, who constituted a 
joint Hindu family governed by the Mitakshara school of 
Hindu law, executed a document providing for the disposal 
of their estate. It was presented for registration, on the 
8th June, at the office of the sub-registrar, and was duly 
registered on the 9th June. 

This document, which has been variously described as an 
agreement or a joint will of the two brothers, stated, inter alia, 
‘that, in the event of one brother dying without leaving a 
male issue, his widow’s name should be substituted for that 
of the deceased husband in the public records relating to the 
estate. Her interest in the estate was defined in the eighth 
paragraph of the instrument, and, as there is a controversy 
between the parties about the interpretation to be placed upon 
it, itis necessary to set it out in extenso: 

“ (8) We, both the parties, have, up to this time, been jointly managing 
all the estate affairs and shall continue to manage it in the same way, provided 
no partition takes place. After the death of one party all managements 
relating to the estate shall be made by the surviving party. The wife ofa 
deceased party shall have no right to get the property partitioned in the life 
of the other party, but shall continue to get her share of the profit from the 
other party after deducting the expenses relating to the estate. If the other 


party evades the payment of the profit, she shall be entitled to seek remedy 
in court only for recovery.of profit.” 


Before discussing the question raised on this appeal, it 
is desirable to state the circumstances which have led to the 
present litigation. It is common ground that Baldeo Sahai 
died on the 10th June, 1915, without leaving male issue; and 
that the name of his widow, Musammat Anandi, was entered, 
instead of the name of the deceased, in the relevant revenue 
records. Lakhmi Chand did not, however, give her the profits 
to which she was entitled under the paragraph quoted above, 
and brought, in 1918, an action fora declaration that the 
transaction embodied in the document amounted to.a testa- 
mentary disposition of the co parcenary estate and could not 
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take effect, as on the death of Baldeo Sahai, his brother became 
the sole owner of the entire joint estate by the rule of survi- 
vorship. This claim was rejected, not only by the trial Court, 
but also by the High Court. The plaintiff then preferred an 
appeal. to His Majesty in Council, but that appeal too was 
dismissed on the 15th March, 1926. The judgment of the 
Privy Council dismissing the appeal is reported in Lakshmi 
Chand v. Anandil and will be referred to presently. 


In the meanwhile, Musammat Anandi, who had not 
received any profits from her brother-in-law, had commenced, 
in 1920, a suit to recover her share of the profits for the period 
of five years, from 11th June, 1915, to 10th June, 1920. The 
progress of the suit was considerably delayed, and it was not 
until March, 1928, that the Trial Court granted her a decree 
tor Rs. 81,423-12. The appeal brought by Lakhmi Chand 
against this decree was dismissed by the High Court in 
February, 1929. 

Though defeated in his suit to impeach the validity of the 
deed of 5th June, 1915, Lakmi Chand made no payment of 
the profits even after the judgment pronounced by the Privy 
Council, with the result that Musammat Anandi had to bring, 
in August,'1926, another suit for profits for the period from 
the 15th June, 1920 to the 30th July, 1926. In this suit she 
obtained a decree for a sum exceeding one lakh of rupees. 

The above narrative does not, however, exhaust the list 
of the cases between Lakhmi Chand and his sister-in-law. In 
May, 1929, he instituted the present suit to defeat her right to 
recover profits, and the ground of attack put forward this time 
was that she had forfeited her right by reason of her re- 
marriage and unchastity with one Tara Chand. The trial 
Court and the High Court have concurred in holding that there 
was no re-marriage, and that point cannot be, and has not 
been, re-agitated before their Lordships. 


On the question of unchastity, the Subordinate Judge 
found in favour of the plaintiff, but the High Court, after a | 
survey of all the relevant circumstances, felt no hesitation in 
deciding that the charge of unchastity was false. The 
learned judges rightly held that the onus of proving un- 
chastity rested upon the plaintiff, and they observed that the 
a i ce a 

1. (1926) L.R. 53 LA. at 126-133=LL.R. 48 A. 313 (B.C). 
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trial Judge “in dealing with this issue has not always kept this 
fact in view that the onus in the matter lay upon Lakhmi 
Chand and not upon Musammat Anandi”. The High Court 
ålso decided that Musammat Anandi could not, by reason of 
unchastity, be divested of the estate which was conferred upon 
her by the document executed by both the brothers. 


On this appeal against the judgment and the decree pro- 
nounced by the High Court, the plaintiff again repeats the 
charge of unchastity and maintains that her misconduct has 
deprived her of the right to recover the profits. Their Lordships 
do not think that it is necessary to discuss the evidence on the 
issue of unchastity, as they are clear that the appeal must fail 
on the ground that the charge of unchastity, even if it were 
established, would not cause a forfeiture of the estate she had 
got under the document. 


It is true that the right of a Hindu widow to maintenance 
is conditional upon her leading a life of chastity, and that she 
loses that right if she becomes unchaste. The argument 
advanced for the appellant, proceeding as it. does upon this rule 
of the Hindu law, is, however, irrelevant to the question before 
their Lordships. What the widow has been given in the present 
case is not maintenance but the income of an estate specially 
created for her by the-two brothers. The nature of that estate 
has already been determined by this Board in the previous case 
between the parties, and it is sufficient to say that it was then 
decided finally that the instrument in question contained an 
agreement between the two brothers that :— . 

“Musammat Anandi should, on the death of Baldeo Singh, have and 
enjoy for her life an interest in a moiety of the joint property equivalent to 
the interest which the widow of a sonless and separated Hindu would have in 
her deceased husband’s estate, and that the interest which she obtained by the 
mutual agreement of Baldeo Sahai and Lakhmi Chand should continue for 
her benefit for her life, notwithstanding the birth, if it should happen, of 
‘male issue’ to Lakhmi Chand”. 

This is the estate she took under the instrument, and it is 
clear that the right to receive maintenance is very different 
from a vested estate in property. Under the Hindu law a 


widow having inherited a widow’s estate is not liable to forfeit‘ 


it by reason of her subsequent unchastity, and there is no pro- 
vision in the document making chastity a condition of the 
en joyment by her of the estate bestowed upon her. 

The learned counsel for the appellant urges another ground 
for terminating Mtsammat Anandi’s estate, which was not 
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mentioned in the Courts below. He maintains that, while the 
deed: required her to live in a dwelling-house in Khatauli, she 
gave up her residence, there and migrated to a place called 
Paswara in order to prosecute her.intrigue with her paramour; 
and that this circumstance should operate as a forfeiture of her 


estate. The deed no doubt allowed her to live “in any house 


she might choose” situated ina specified enclosure at Khatauli, 
and enjoined Lakhmi Chand not “to turn her out of it” 
But this was a right given to her, not an obligation and 
upon her. She was not bound always to live in the house in 
question. She, however, lived in it continuously for more ` 
than eleven years after. the death of her husband, and left it 
only when she apprehended violence from the appellant. 
Moreover, there is no provision iñ the document which would 
warrant a forfeiture of her estate on that ground. 

The appellant has, in their Lordships opinion, failed to 
show any reason for avoiding his liability to pay the income 
of a moiety of the entire estate to the respondent. They will, 
therefore, humbly advise His Majesty that the appeal be 
dismissed with costs. 

Solicitors for appellant: Douglas, Grant and Dold. 

Solicitors for respondent: Nehra & Co. 

S. V. V./K. J. R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VARADACHARIAR. 
Kallepalle Krishnamurthi and, 
another .. Petitioners* (Petitioners) 
V. 2 
The Madras Hindu Religious 
Endowments Board,. and ; l 
others .. Respondents (Respondents). 





Madras Hindu Religious Endowments Act (II of 1927), S.9 (5)—Excep- 
ted temple—Hereditary trusteeship—Evidence — Actual exercise of right 
down to date of proceeding necessary — Presumptive right as being 
insufficient. 


In order to find out whether a temple is an “excepted” temple within the 
meaning of the Madras Hindu Religious Endowments Act the Court has to 
consider-not only whether the trusteeship is hereditary but also whether in 
fact such right has been exercised by the founder’s family. The words “has 
been hereditary” in S. 9, Cl. (5)of the Act suggest that the right contemplated 





* C. R. P. No. 749 of 1933. C 29th April, 1935. 
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is the de-facto exercise of hereditary right up to the ‘date of the proceed- 
‘ing, and not merely a presumptive right not exercised for several 
generations. 


Petition under. S. 115 of Act Vv of 1908, praying the 
High Court to revise the order of the District Court of 
Ganjam, dated 8th November, 1932 and made in O. P. No. 53 
of 1931. 

B. Jagannadha Das for petitioners. 

S. Subramania Sastri and P. Venkataramana Rao for 
_réspondents. 

The Court delivered the following 


JUDGMENT. —This Revision Petition raises a itestion of 
some little difficulty. It arises out of an application, made by 
the petitioners under S. 84 of the Madras Religious Endow- 
ments Act, to have an order passed by the Religious Endow- 
ments Board on 8th September, 1930, set aside and to have it 
declared that the suit temple is an “excepted” temple whereof 
the petitioners are the hereditary trustees. 


The learned District Judge has found that the suit temple 
.was founded by one of the ancestors of the petitioners, that 
properties were purchased by the petitioners’ ancestors and 
endowed to the temple, that there were also endowments by 
the Mohiri Zamindar’s family but that all the properties were 
registered in the name of the temple represented by its archaka 
for the time being. He has also found that there is no 
evidence to show that the petitioners and their ancestors were 
acting as trustees of the temple. On these findings, he dismis- 
sed the-petition. . 


Mr. Jagannadha Das, on behalf of the petitioners before 
me, contends that the learned District Judge has not addressed 


himself to what is really the material question for decision in ` 


the case, because in finding whether a temple isan excepted 
‘temple or not the Court has only. to consider whether the right 
to the-trusteeship is hereditary and not whether in fact such 
right has been exercised by the members of the founders’ 
family. In the litigation which immediately preceded the 
present proceedings that isin-O.S. No. 12 of 1928 on the file of 
the District Court of Ganjam a claim was put forward by the 
Bairagi Archaka that he and his predecessors were the heredi- 
tary heads of this institution on the footing that it was a Mutt 
and not a temple.: That claim was found against, the Court 
49 
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holding that the institution was a temple and not a Mutt and 
that the Bairagies were only Archakas and had no hereditary 
right to the trusteeship. Mr. Jagannadha Das is of course 
right in his contention that any observations made by the 
District Judge in that judgment as to the loss of rights by the 
petitioners’ family as the result of non-user do not constitute 
the matter res judicata. 


f The question still remains, what exactly is the test to be 
applied for the purposes of the definition in $.9, Cl. 5 of the 
Religious Endowments Act. 


A long line of cases out of which it is sufficient to refer 
to the decision of the Privy Council in Gossami Sri Gridharijt 
v. Romanlalji Gossami1 has established that when a person 
founds a religious institution, the office of trusteeship thereof 
is held to be vested in him and his heirsin default of evidence 
that he has disposed of it otherwise. Mr. Jagannadha Das 
contends that reading S. 9, Cl. 5 of the Religious Endowments. 
Act in the light of this line of authority, it must be held that 
wherever a religious institution is shown to have been founded 
by an ancestor of the claimant it must be held to be an institu- 
tion the trusteeship whereof is hereditary within the meaning 
of that definition and it is therefore an excepted temple. 
According to the learned Counsel it is immaterial whether 
members of the family have up to date been exercising the 


‘right of trusteeship or not, because their prima facie right 


could be lost only by some other line of trustees acquiring the 
right by grant or prescription and if so, that will in turn bring 
it within another portion of the definition itself so that in 
either view the institution will remain an excepted temple, 
whomsoever the trusteeship might vest in. He further con- 
tends that as in O.S. No. 12 of 1928 it has been found that the 
Bairagies have acquired no hereditary right to the management 
of the institution, the prima facte hereditary right of the 
present petitioners’ family must be taken to bring the case 
within S. 9, Cl. 5, independently of the question of actual 
management by the members of the petitioners’ family. 


I am free to admit that there is considerable force in this 
argument, but having given the matter my best consideration, 
J am not sure whether the framers of the definition in S. 9, 
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Cl. 5 really had in their mind the kind of presumptive right 
that the Privy Council speak of in Gossami Sri Gridhariji v. 
Romanlalji Gossamii. The language of the Clause is “the 
tight of succession to the office of trustee... .. whereof has 
been hereditary”. The words “has been” seem to me to suggest 
that the right contemplated is one which has continued to be 
exercised up to date. It is common knowledge that most of 
the minor temples in villages in this Presidency have at one 
time or another been founded by private individuals and in 
theory the presumption laid down in Gossami Sri Gridha- 
riji v. Romanlalji Gossami1 would apply to all of them. But 
if the course of enjoyment for all the time known has been 
such as to negative the exercise of trusteeship rights by the 
members of the founders’ family, it could hardly have been the 
policy of the legislature to exclude such institutions from the 
control given to the Board over non-excepted temples merely on 
the basis of a presumptive right in the founder’s line. No 
doubt the classification in this Act has to some extent followed 
and to some extent departed from the classification adopted in 
the Religious Endowments Act of 1863, but I am inclined to 
prefer that interpretation of the clause which would take 
account of the de facto exercise of hereditary right and not of 
a mere presumptive right not exercised for several generations. 
The question really is, not whether the theoretical hereditary 
tight of the family could have been lost by non-user until and 
unless it has been acquired, by some other set of trustees by 
prescription but whether the legislature contemplated a right 
in actual exercise at the present day or a mere theoretical 
right. aS Sy 


In this view, I am not disposed to interfere with the order 
of the lower Court, but I must add that there is some point in 
Mr. Jagannadha Das’s statement that the temple is too poor to 
afford the luxury of a paid trustee. The very fact that the 

-Board has appointed one of the petitioners as an honorary 
trustee shows that there is nothing to be said against him. 
The record shows that it was at his instance that the second 
respondent was appointed paid trustee. It does not appear 
whether apart from their legal objection to the jurisdiction of 
the Board.or the committee the petitioners ever offered to 
accept appointment as honorary trustees without any body else 
CL n 
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being associated with them. Ihave no doubt that .any such 
offer made by them when an opportunity arises will be duly 
considered by the Board or the Committee as the case may be. 

The Revision Petition is dismissed; but as the question is 
not free from difficulty and I do not find anything blame- 
worthy suggested against the petitioners, I do not propose to 
make any order as to the costs of this petition. 


B. V. V. ———— Petition.dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 
PRESENT :——Lorp MERRIVALE, Lord ALNEss, Sir LANCE- 
LOT SANDERSON, SIR GEORGE LOWNDES AND SIR SHADI LAL. 
Sri Rajah Ravu Sri Krishnayya Rao alias Sri 
Rajah Ravu Venkata Kumara Mahipathi 
Krishna Surya Rao Bahadur Garu and 
another .. Appellants* 
v. 
Rajah Saheb Meherban-I-Dostan Sri Rajah . 
Ravu Venkata Kumara Mahipathi Surya 
Rao Bahadur Garu, Raja of Pittapur .. Respondent. 


Hindu Law—Adoption—Widow’s power in Madras—Consent of sapin- 
dus—Formalities—Duty of sapindas—Capricious refusal by one sapinda— 
Adoption in disregard of—Validity—Arrangement for discharge of debts of 
widow—If invalidates adoption—Motive of widow — Relevancy—Evidence 
Act, S. 112—Question as to legitimacy—Evidence of impotence—Admissibi- 
lity. > 

A letter sent by a Hindu widow to her husband’s sapinda stating that she 
was anxious to adopt ason to her late husband and that she intended to 
adopt a particular person (named) and requesting the sapinda’s permission 
to the said adoption is a sufficient compliance with the requirements of the 
Madras law. 


In giving or withholding their consent to a proposed adoption ‘by a 
widow, itis the duty of the sapindas, who are to be regarded as a family 
council, the tiatural guardians of the widow and the protectors of her 
interests, to form an honest and intelligent judgment on the advisability or 
otherwise of the proposed adoption in, and with reference to, the widow’s 
branch of the family. 

Where one of two sapindas, whose consent is sought, refuses to consent 
to the adoption, being actuated by purely personal motives, his dissent may 
be disregarded; and if the only other sapinda in the same degree accords a 
bona fide consent, the adoption made with such consent is valid. 


Collector of Madura v. Moottoo Ramalinga, (1868) 12 M.I.A. 397, Vel- 
lanki v. Venkatarama, (1876) 41. A. 1, Kristnayya v. Lakshmipathi, (1920) 


een Rt NN ep 
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L.R.47 I.A. 99: 'IL.R. 43 Mad. 650: 39 M. LJ. 70 (P.C.) and Parasara v. 
Rangaraja, (1880) I.L.R. 2 Mad. 202, referred to. 


The mere fact that the proposed adoptee happens to be a son of T 
consenting sapinda is no ground for holding that he is disqualified from 
assenting to the adoption. Nor is the adoption invalidated by reason of the 
fact that the widow making the adoption stipulates that the adopted son 
should discharge her debts or that an arrangement is entered between the 
widow and the adopted son by. which the widow takes a portion of the 
estate for discharging the debts, and the adopted son takes the rest of the 
estate freed from the obligation to pay the debts. 

Quaere: Whether the motive of the adopting widow is relevant where 
the consent of the sapindas has been obtained. 

Quaere: Whether on an issue as to the legitimacy of a person, under 
S. 112 of the Evidence Act, evidence of impotence is admissible. ` 


_ On appeal from the High Court of Judicature at Madras 
against the judgment of their Lordships Kumaraswami Sastri 
and Odgers, JJ., dated 7th March, 1928, reported as 51 Mad. 
893: 55 M.L.J. 894. 

Dunne, K.C. and Subba Rao for appellants. 

Upjohn, K.C., De Gruyther, K.C., C. Smith and Samba- 
siva Rao for respondent. 

28th June, 1935. Their Lordships judgment was deli- 
vered by l 

Sır GEORGE LownpEs.—This appeal was before the Board 
in June, 1933, when a preliminary point was considered as to 
the admissibility of certain evidence which had been rejected 
by the Indian Courts. As the result of that hearing an order 
of His Majesty in Council was promulgated by which the 
evidence in question was declared to be admissible, and the 
case was remanded to the High Court for fresh findings upon 
certain of the issues to which the evidence related. It now 
comes back to the Board, with the findings of the High Court, 
for final disposal- of the appeal.- 

The relevant facts are set out at length in the judgment 


delivered by Lord Russell of Killowen on the 30th June, 1933: 


Krishnayya Rao v. Rajah of Piitapuri and it is only necessary 
now to summarise them very briefly. 


The suit out of which the appeal arises was brought by 
the respondent praying for a declaration that the adoption of 
the first appellant by the first defendant, since deceased, and 
now represented by the second appellant was invalid. The 
adoption involved the right of succession to the Gollaprolu 
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P.C, estate which had formed part of: the Pittapur Raj, an important 
Sri zemindary of the Madras Presidency. This estate had been 
aa granted in 1869 by the then Raja of Pittapur, Gangadhara 

Rama Rao (hereinafter, as inthe former judgment, referred 
Surya Rao to as the late Raja) to his brother Venkata Rao, who died 





ahadur 
Garu, childless some two years later, and at the time of the disputed 
Sir adoption was in the possession of his surviving widow the first 


BiA defendant. She adopted the first appellant on the 15th of 
February, 1914. 


The respondent has been, since the late Rajah’s death in 
1890, the owner of the Pittapur Raj, and claims to be the 
aurasa son of the late Raja. His legitimacy has been in dis- 
pute for over 40 years, and though the question has been 
‘formally raised by litigation in the family it has never hereto- 
fore been finally decided. Before the respondent’s birth the 
late Raja, having then no son, duly adopted one Ramakrishna, 
who in 1891 claimed the estate as adopted son, denying the 
legitimacy of the respondent. The result of his suit, which 

‘ eventually came up to the Board Ramakrishna Rao Bahadur v. 
Court of Wards! was that the respondent was held entitled to 
the estate under the will of the late Raja, the question of his 
legitimacy, upon which a large body of evidence had been 
given at the trial, being left undecided. It was this evidence 
which formed the subject of the previous judgment of. the 
Board. Relying upon it the appellants contended that the res- 
pondent was not the aurasa son of the late Raja, that he 
accordingly had no reversionary interest in Gollaprolu, and 
that his suit was therefore incompetent. 


The case was heard upon the remand by a bench of three 
Judges of the Madras High Court, who after considering the 
further evidence at great length came to the unanimous conclu- 
sion that the respondent’s legitimacy was established. The 
correctness of this conclusion is strenuously denied by. the 
appellants and is the first question which. their Lordships have 
now to decide, as upon it adarei depends the respondent’s 
right to sue. ; 

The evidence is voluminous and unpleasant. Their Lord- 
ships have listened to its recital by counsel and the review of it 
by the High Court for the greater part of six days. They 
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think it unnecessary to say more than that they are not prepared 
to disagree with. the findings of the High Court upon it. They 
only wish to add on this part of the case that having regard to 
_ the terms of S. 112 of the Indian Evidence Act, it was sugges- 
ted in the course of argument that it may be doubted whether 
on such an issue evidence of impotence is not admissible. 
They have not thought it requisite to hear counsel for the 
respondent on the legitimacy question, and they therefore make 
no pronouncement upon the section. Assuming but not affirm- 
ing the evidence to be admissible they think it is not sufficient 
to establish that the respondent cannot be the aurasa son of the 
late Raja, as contended by the appellants’ counsel. 


The result so far is merely that the respondent was 
entitled to bring his suit, and his claim that the adoption 
was invalid must now be considered —a question on which 
there has been considerable difference of ORMON expressed in 
the judgments below. ` 

The trial judge held in the spondi s favour. On 
appeal to the High Court the two learned Judges before whom 
it came differed, and the judgment of the trial Court stood. A 
Letters Patent appeal followed, which was heard by a bench 
of three Judges, the majority holding that the adoption was 
invalid, and granting the respondent thé relief he prayed. No 
further discussion of this part of the case took place on the 
remand, 

_ There is really very little dispute as to the law, but much 
as to its application to the facts. The first defendant did not 
claim in the present proceedings that she had the authority of 
her husband to adopt, but that she had a sufficient consent of 
his sapindas to validate her act, it being the well established law 
of the Madras Presidency that such consent is the equivalent 
of the husband’s authority. It is unnecessary to examine the 
case-law on this question in detail, as the doctrine is not 
disputed. It was laid down by the Board in,the Ramnad case 
(Collector of Madura v. Moottoo Ramalingat) and has been 
elaborated in many later judgments of this Committee. Nor 
is there any. difficulty in the present case, as to who were the 
sapindas whose consent ‘was necessary. It is agreed that they 
were the respondent and his brother.by adoption, Ramakrishna. 
They were both formally asked by the first defendant for 
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their consent : the respondent refused : Ramakrishna, apparently 
after some hesitation, consented, the first appellant whom it 
was proposed to adopt being one of his sons. The respondent’s 
refusal was ignored and the adoption was made: the factum 
is not disputed. The question for their Lordships’ determina- 
tion is whether under these circumstances the adoption was 
valid. ; 

The respondent contends (1) that the application by the 
first defendant to him for his consent was not a genuine 
application: (2) that his consent was rightly withheld, and 
without it no adoption could be made: (3) that Ramakrishna’s 
consent was in effect fraudulent: and (4) that the motive of 
the first defendant in making the adoption was corrupt. The 
appellants join issue on all points. They say that the first 
defendant’s application to the respondent was perfectly genuine 
and satisfied the requirements of the law: that the respondent’s 
refusal of his consent was capricious and based on purely 
personal considerations, and was rightly disregarded: that 
Ramakrishna’s consent was bona fide, and under the circum- 
stances sufficient to validate the adoption: and that if the first 
defendant’s motive was relevant, which they did not admit, it 
was proper and not corrupt. 

Before dealing with these contentions their Lordships 
think it necessary to set out in some detail the circumstances 
under which the adoption was made. 


The first defendant was an elderly lady in bad health. 
She had made a previous attempt to adopt a boy from her 
own family, alleging authority from her husband. This adop- 
tion was set aside by the courts. It is, their Lordships think, 
sufficiently established that she had again been considering the 
question of adopting for some little time before the end of 
1913. That she should do so, when the natural span of her 
life was drawing to a close, was, they think, not unnatural. 
She had been living during widowhood with her brothers, and. 
much of her ample income had undoubtedly been spent on 
them. She had apparently been on friendly terms with the 
respondent, though the doubt as to his legitimacy, which was. 
evidently widespread in the family and neighbourhood, may 
have made their relations somewhat difficult. 


The first appellant, whom she proposed to adopt, was a 
son of Ramakrishna, who was, owing to his adoption by the 
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late Raja, her husband’s nephew, and therefore in every sense 
a proper person for her to select. He was no doubt a major 
at the time, but this, the parties being Sudras, was no objection. 
Having regard to her age, and the estate of which she was 
possessed, she may have thought it desirable to bring into her 
husband’s family someone who could relieve her of the burdens 
of estate management, rather than an infant whom she might 
never see in manhood. 


In order to obtain the consent of Ramakrishna to the 
giving of his son, she sought the services of one Krishna- 
swami Chetty, who is described by one of the learned Judges 
of the High Court as having been “a great figure in legal 
circles at Madras”. He was the standing Vakil of the 
Maharaja of Venkatagiri, the natural brother of Ramakrishna, 
and it was through his intervention, and on the advice of the 
Maharaja, that Ramakrishna on the 30th January, 1914, agreed 
to give his son. It was also on Krishnaswami’s advice that 
the first defendant wrote to the respondent asking his formal 
consent to the adoption, and it was he who suggested the form 
in which the application should be made. Her letter was dated 
the 2nd February, 1914, and was in the following terms :— 


Iam very anxious to adopt ason for securing a good end to my late 
husband, performing his ceremonies, etc., and perpetuating the progeny 
(line). “Further, in adopting, I intend adopting Sri Krishnamma, the fourth 
son of Sri Rajah Rao Venkata Surya Mahipathi Ramakrishna Rao Badadur, 
the adopted son of the late Rajah of Pittapuram. But under the decree in 
O. S. No. 30 of 1886 on the file of the Sub-Court, Cocanada, and under the 
decree in the appeal against it in the High Court, it has been found that I 
have no authority from my husband ‘to adopt. I therefore write this letter 
to you earnestly requesting your permission for me to adopt the said boy. 
Please to consider and reply soon. 


_ It may be that owing to her friendly relations with the 
respondent she expected a favourable reply, or, as counsel for 
the respondent suggested, that she had made up her mind to 
carry out the adoption in any case. She came down from her 
residence to Madras where Ramakrishna was living, a sick 
man at the time, and preparations for the ceremony were put 
in hand. On the 7th February, no reply having been received 
from the respondent, she wrote again ‘giving. her Madras 
address, and asking that the reply should be sent there. On 
the eleventh, the respondent replied refusing his consent. The 
terms of his letter are important and their Lordships set them 
out in full:— 

50 


P.C 

Sri 
Krishnayya 

Rao 


v, 
Surya Rao 
Bahadur 
Garu, 


Sir 
George 
Lowndes. 


PC. 

Sri 
:Krishnayya 

Bao 


Surya Rao 
-Bahadur 
Garu. 


Sir 
George 
Lowndes. 


394 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


The letter written by you on 2nd February, 1914, reached me on 
4th February, 1914. 


I have come to know that you are not adopting with an honest purpose 

either for the spiritual salvation of your deceased husband or for the 
perpetuation of his line, but bearing spite against me for my not rendering 
pecuniary help to your brothers as requested by them and you, and witha 
view to put me to loss and for the selfish gain of all of you, you have 
intrigued with Rajah Rao Venkata Surya Mahipathi’ Ramakrishna Rao 
Bahadur Garu who has been my long-standing enemy and arranged to adopt 
his son. 
f (2) That you have resolved upon making the adoption with the motive 
mentioned in paragraph 1 supra and have not ‘applied for my consent with‘an 
honest mind will be evident from the very fact that, instead of asking for 
permission to adopt a suitable boy, you wrote to me to say that you wanted 
to take in adoption the fourth son of Sri Rajah Rao Venkata Surya 
Mahipathi Ramakrishna Rao Bahadur Garu and were very desirous of 
having my consent for the same. 


(3) Had you come to me and told me the necessity that has arisen for 
you to make an adoption and the reasons for adopting that boy, I would have 
been in a position to discuss with you about it in person and express my 
opinion to you. 


(4) You, your brothers and Sri Rajah Rao Venkata Surya Mahipathi 
Ramakrishna Rao Bahadur Garu having joined hands in the manner set forth 
above in order to put me to loss, you and your brothers having made some 
arrangements for yourselves, as consideration for your agreeing to adopt his 
son, and you having given him some consideration for his according consent 


-to you to make an adoption, and having thus decided upon the arrangements, 
you and your brothers went to Madras and being bent upon adopting that boy, 
-you wrote to me the letter merely for the sake of formality and not with an 


honest desire to obtain my consent. 


(5) In pursuance of the arrangement that was made by your late husband 


-and my father, the late Sri Rajah Rao Venkata Mahipathi Gangadhara 


Rama Rao Bahadur Garu, you were precluded by your husband from making 
an adoption. 


(6) The consent given by Sri Rajah Rao Venkata Surya Mahipathi 


_ Ramakrishna Rao Bahadur Garn, for his own gain, to your adopting his son 


is not valid. 
(7) Further, I being the aurasa son, Sri Rajah Rao Venkata Surya 


.Mahipathi Ramakrishna Rao Bahadur Garu, who is an adopted son, has no 


authority to give the consent. It is therefore not possible to give you consent 


‘as desired in your letter. Please to consider. 


The respondent’s refusal of consent was, as already stated, 
disregarded, and the adoption took place a week later. 


In the meantime, however, negotiations had taken place 
between the first defendant and the first appellant which create - 


the principal difficulty of the case. The first defendant had 
incurred debts amounting, it was:said, to about 2 lakhs of 
rupees, which would not have been binding on the estate in the 


hands of the adopted son. They were no doubt to a large 
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extent incurred in the interests,of her brothers, but their Lord- 
ships are satisfed that there were debts for a considerable sum 
‘for which the lady was, or at all events considered herself to 
be, liable, and she was not unnaturally anxious about- their 
‘payment. She accordingly sent an intermediary to Rama- 
‘krishna to arrange for this. He replied that his son was of 
age and it was for him to decide. When the matter was put 
before the first appellant he was evidently unwilling to under- 
take what might well prove to be an indefinite liability, and 
‘said that it would be better that she should take half the estate 
and discharge the debts herself.’ This was agreed to, and their 
Lordships have no doubt that the adoption was made on this 
understanding. The agreement was duly carried out by a deed 
executed by the first appellant the day after the ceremony, and 
by another contemporaneous deed he bound himself to pay 
maintenance to his adoptive mother at the rate of Rs. 500 per 
mensem. “The maintenance deed isnot attacked, but the con- 
veyance of half the estate to the lady is claimed by the 
respondent to be clear evidence of a corrupt bargain on her 
part, and Ramakrishna is charged with being a party to the 
“conspiracy”. 

Their Lordsbips are now in a position to deal seriatim 
‘with the contentions of the respondent enumerated above. 

The first contention, that the first defendant never really 
sought the consent of the respondent at all, is, in their Lord- 
ships’ opinion, without foundation. The lady was in a 
difficult position, as there were obviously very real doubts in 
the family as to the legitimacy of the respondent, and it was 
only if he was the aurasa son of the late Raja that his consent 
was necessary. She consulted a well-known Vakil, and he 
evidently advised that her only safe course was to make a 
formal application to the respondent for his consent, and her 
detter (quoted above) was drafted on his advice. Their Lord- 
ships have no hesitation in holding that it is a sufficient 
compliance with the requirements of the Madras law. 

.The seeond contention urged by the respondent, that this 
consent was rightly withheld, must also, their Lordships think, 
fail. The sapindas are to be regarded as a family council 
Vellanki v. Venkata Ramal the natural guardians of 
the widow, and the protectors of her interests 


Seer 
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P.C. Krisinayya v. Lakshmipathit, In giving or withholding 
Sri their consent it is their duty, in this capacity, to form 
Kenney an honest and intelligent judgment on the ‘advisability 
or otherwise of the proposed adoption in, and with reference 


YV. 
Sarya Bae to the widow’s branch of the family. In their Lordships’ 








Garu. opinion the reply of the respondent shows that he did not carry 

Sir out this duty. Most of the reasons stated in the letter for his 

7 eeorge refusal are admittedly untenable, and have been abandoned. 
own 2 


He now pins his faith to the suggestion that the real object of 
the widow was to secure a substantial portion of the estate for 
herself and her brothers, and it is said that this is sufficiently 
stated in paragraph (4) of his letter. Their Lordships do not 
so read the paragraph. The respondent knew nothing of the 
proposal for liquidation of the lady’s debts, and made no 
enquiry from her about it. The whole letter is instinct with 
the idea of personal loss to himself, and his personal enmity to 
Ramakrishna, who is in effect charged with corruption. There 
is nothing in the paragraph referred to which suggests that the 
respondent considered that the terms attached to the adoption 
would be detrimental to the estate: it in effect only alleges that 
the first defendant was conspiring with her brothers and with 
Ramakrishna to bring in the son of his lifelong enemy and to 
deprive him of his right of succession to the estate. Their 
Lordships have no hesitation in holding that where a sapinda 
whose consent to an adoption is sought is actuated by motives 
such as these, his dissent may be disregarded, and they think 
it follows that if the only other sapinda in the same degree 
accords a bona fide consent, the adoption will be valid: see in 
this connection Parasara v. Rangaraja® and the remarks of 
Viscount Cave in the Adusumulli case cited above, at p. 102. 


The third contention of the respondent is that Rama- 
krishna’s consent was invalid. He was at first charged with 
having been bribed by the first defendant, but this allegation is 
now dropped. Then in the respondent’s plaint he was said to 
have been in such a state of body and mind that he was incapa- 
ble of consenting. This was clearly disproved at the trial, and 
has also been dropped. The next suggestion was that 
Ramakrishna being only an adopted son was not entitled to 
give assent. This again has been dropped. Then it was 
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argued that the fact that he was giving his son disqualifed him 
from assenting, but no authority could be found for this 
contention, and it also now disappears. Before the Board it is 
said that he was a party to the corrupt bargain by which half 
the estate was to go to the lady’s family for the benefit of her 
designing brothers. Counsel for the respondent calls it a 
“conspiracy ”—the suggestion being that Ramakrishna in order 
to get one-half of the estate for his son was a party to the 
agreement by which the other half should go to the lady. Their 
Lordships do not think that the evidence bears out this 
suggestion. The atrangement about debts was not before him 
when he gave his assent, and when asked about the debts, he 
merely referred the matter to'his son and left it to his decision. 
In their Lordships’ opinion Ramakrishna’s consent was given 
by him bona fide and was sufficient under the circumstances to 
validate the adoption. 


The last objection urged by the respondent is based on the 
motives of the first defendant. She is said not to have made 
the adoption for the benefit of her husband or upon religious 
grounds, but merely in order to get hold of a substantial part 
of the property. Their Lordships doubt if, where the consent 
of the sapindas has been obtained, the motive of the adopting 
widow is relevant. They do not, however, consider it neces- 
sary to decide this question in the present case, as assuming it 
to be so, they think that there is no ground for imputing a 
corrupt motive to the lady. They have already stated that she 
was indebted in a considerable sum, and it was, they think, 
only natural that she should be anxious to have its payment 
secured. It is said that though in the case of a man unpaid 
debts are a burden in the after-life, the doctrine had no 
application to women. Whether this may be so or not on a 
strict reading of the ancient texts, their Lordships have little 
doubt that the ordinarily pious Hindu widow would not look 
upon the matter from this point of view. Indeed, Kumaraswami 
Sastri, J., who is well qualified to speak on such a matter, says 
that according to Hindu notions unpaid debts are regarded as 
sins as much in the case of a womanasin that of a man. It 
is, their Lordships think, clear on the evidence that the first 
defendant would have been satisfied if the first appellant had 
merely undertaken the responsibility of her debts, and that it 
was his choice to give her a half of the estate instead. Their 
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P.C; Lordships agree with the learned . Judge to whom they have: 
“Sri just referred when he says “I do not think that a widow who 
Xrishnayya makes an adoption and stipulates that the adopted son should, 


pay her debts is doing anything corrupt or immoral”. 


v. 
S R 
Bahadur It was also rather fàintly suggested that the adoption of: 
Garu, the enemy’s son was planned to spite the respdndent because he 
Sir had refused a loan to the lady’s brothers in which she had’ 


G 3 # A : 5 
rt interested herself. Their Lordships do not consider it neces- 


sary to-go into this suggestion-at length. They think it 
sufficient to say that in their opinion it is not borne out ‘by the. 
evidence. 


It only remains to deal briefly with the six judgments in, 
which the validity of the adoption has been discussed. They 
disclose a remarkable divergence of opinion on almost every 
question involved. 


The trial judge held that the application by the ane 
defendant for the respondent’s consent was not bona fide, 
and was prepared to disallow the adoption on this ground: 
alone. In this he does not appear to be supported by any 
of the judgments in the High Court. He further thought. 
that the respondent’s refusal was proper both on the ground’ 
that the adoption would introduce a “stranger” into the family,’ 
and that he was entitled to object to the first appellant as the 
son of a man who had consistently denied his legitimacy. Their 
Lordships are unable to understand how a son of Ramakrishna, 
the respondent’s brother by Hindu law, could be regarded as a’ 
stranger to the family, nor can they agree that the fact that 
the first appellant refused to recognize the legitimacy of the 
respondent, was a valid reason for refusing to allow his adop- 
tion into the Gollaprolu branch. 


Dealing with the’ question of Ramakrishna’s consent, he 
was of opinion that there was no ground for impugning its 
bona fides: it was only insufficient by reason of the respondent’s, 
refusal. If this could be disregarded he had no doubt that the 
consent of Ramakrishna alone would be sufficient. 


.. On the first appeal to the High Court, Krishnan, J. and | 
Venkata Subba Rao, J. differed only as to the validity of the 
respondent’s refusal. The former learned Judge thought that 
though the first defendant might well be- credited with an in- 
tention to-benefit-her deceased husband’s soul, as that is always 
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a consideration for an adoption, her main object was 
undoubtedly to get her husband’s property or as much of it 
as she could get, into her own hands absolutely. He was not 
` prepared to hold that this of itself would entitle the Court to 
declare the adoption invalid, but he thought that it was a proper 
matter for the sapindas to consider, and that the respondent’s 
refusal of assent was justified on this ground. He agreed with 
the trial judge that if the respondent’s dissent was shown to be 
“unreasonable” it could be ignored, and that in that case 
Ramakrishna’s consent would be sufficient. 


Venkata Subba Rao, J. held that the first defendant was 
not actuated by any.corrupt motive. He thought that the 
arrangement by which she got half the estate for the payment 
of her debts played no part at all as an inducing factor in 
bringing about the adoption. He continued :— 


I find it difficult to arrive at any other conclusion on the evidence on the 
record, which, as I have said, is practically all one way. But the contention 
of the Plaintiffs learned Vakil amounts to asking us to base our finding on 
speculative reasoning, rejecting the whole body of positive and direct 
testimony. He asks us to say that it is more probable that the widow’s act 
was selfish and she was actuated by fraudulent motives. I fail to see why we 
should refuse to act upon the evidence in the case, and in the absence of 
compelling circumstances, assume without warrant, that the widow was 
actuated by improper motives. 

On the question of the respondent’s refusal of his consent 
the learned Judge came to the conclusion that he had 
“approached the question with a biassed mind and rendered 
himself incapable to be a proper judge of the transaction”, 
that “the was influenced by improper and selfish motives in 
tefusing consent, and that the reasons on which he seeks to 
justify his refusal are utterly unsound”. 


When the case came before the High Court again on the 
Letters Patent appeal, Kumaraswami Sastri, J. agreed with 
Venkatta Subba Rao, J.: and held the adoption to be valid. 
He came to the conclusion that there was no corrupt motive in 
the mind of the widow. He emphasised the sacramental view 
of adoption among Hindus, as to which he was ,well qualified 
to speak, and expressed the opinion that even if it was shown 
that the first defendant wanted to get a personal benefit for 
herself, the adoption could not be set aside on that ground. 
He said :-— 


Secular motives do come into play and influence persons in making adop- 
tion. Where an adoption is made by a widow both in fulfilment of her 
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religious duties and also for the purpose of getting a gain for herself, it 
seems to me the proper thing is to hold that the adoption would be valid 
while any arrangement for her personal benefit, if not within the limits 
actually allowed by law, would be void. No case has been cited where in 
such cases the adoption has been set aside; but the Court always confined 
itself to declaring the arrangement limiting the adopted son’s rights voidable 
at his instance. 

Their Lordships do not find it necessary to decide this 
important question in the present case, but they think that this 
dictum of the learned Judge may require serious consideration 
on some future occasion. 


He also held that the respondent’s refusal to consent to 
the adoption was “influenced by purely personal motives’, 
and was not justified. 


His learned colleagues, Odgers, J. and Jackson, J. took the 
opposite view. Neither of them seem to have taken much 
account of the religious aspect of adoption in the eyes of a 
Hindu widow, and they both held that the sole motive of the 
first defendant was a mercenary one. Odgers, J. thought that 
this was sufficient in itself to invalidate the adoption, but he 
went on to consider the grounds of the respondent’s refusal 
and held that it was justified. He was “unable to say on the 
best consideration he could give to the terms of the respon- 
dent’s letter that he had refused his consent from dishonest or 
improper motives or without a fair exercise of discretion”. 
Jackson, J. came to the same conclusion as to the respondent’s 
letter of refusal and thought that it was justified by the bargain - 
between the first defendant and the first appellant. He also 
found that Ramakrishna colluded with the first defendant and 
one of her brothers, who had been a witness in the case, “in 
order to alienate half the estate in the [respondents] despite”, 
but the reason he gives for this finding is not, their Lordships 


_ think, very convincing. 


In the result their Lordships are of opinion that the 
appeal should be allowed ; and that the respondent’s suit should 
‘be dismissed. On the question of costs they think that the 
defence based on the legitimacy issues, though these have 
failed, was not under the circumstances unreasonable, and the 
appellants were entitled to the decision of the Court upon 
them. They do not think, however, that an appeal to His 
Majesty in Council was justified on this part of the case, and 
that this must be recognized in dealing with the costs. 
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_ Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and the respondent’s suit. 
dismissed. with half the costs incurred in the Indian Courts, 
and that the appellants should have half their costs before this 
Board. 

Solicitor for appellants: H. ‘Ss. L. Polak. 
Solicitors for respondent: Douglas, Grant and Dold. - 

K. C. : a 
K.J. R. . Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :—MR. Justice Mapwavan Nair. . 


Keesari Santamma .. Appellant* (Plaintiff) 
i v. i 
Kanumathareddi Venkatramireddi 
and others ` .. Respondents (Defendants 


1 and 3 to 8). 


Civil Procedure Code (V of 1908), O. 23,R.1—Suit for partition—Con- 
tinning right of plaintiff—Prior suit withdrawn as adjusted—Permission ito 
institute fresh suit not reserved—Adjusiment not carried out by defendants— 
Fresh suit for partition if barred. 


‘| A suit for partition is a continuing right and with respect to the applica- 
tion of O. 23, R. 1, Civil Procedure Code, such a suit should þe treated 
differently from other suits; and a subsequent suit for partition of the same, 
property involved in the previous suit is not barred ` under O. 23, R. I by the 
dismissal of the previous suit, even though no permission to institute á fresh’ 
suit was obtained. when the previous suit was dismissed ‘on’ the ground of. 
compromise. 


The plaintiff instituted his first suit - against the Ptas in order to 
establish his right for partition, Subsequently, however, he allowed the suit 
to be dismissed even without serving the defendants with summons. The 
order of the Court was “suit is reported adjusted. Itis hence dismissed 
without costs”, and permission to institute a fresh sujt was not reserved 
therein. The plaintiff instituted his second suit against thé ‘defendants 
alleging that they did not carry out their promise under the adjustment and 
prayed for partition and delivery of her share of the property. .The defen- 
dants contended that the suit was not maintainable as the previous suit was 
withdrawn without permission to bring a fresh suit. 

Held, that the right to claim partition arose from time to time, and that 
the second suit for partition was not barred by reason of the withdrawal of 
the previous suit. 


T. C. Mukerji v. Afzal Beg, (1914) LL.R. 37 All. 155 and Radha Laly. 
Mulchand, (1924) I.L.R. 46 All. 820, relied on. 


| Srinivasa Dikshatulu v. Venkatramiah ie. (1913) 20 I.C. 908, con- 
sidered, 
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Santamma Appeal against the decree of the Court of the Subordinate 
Venkerami: Judge of Ellore, dated 14th December, 1929 and passed in 


reddi. A. S. Nos. 74 and 90 of 1928 (A. S. Nos. 140 and 164 of 1928, 
i District Court) preferred against the decree of the Court of 
the District Munsif of Ellore, dated 26th December, 1927 and 
passed in O. S. No. 261 of 1926. 
V. Suryanarayana for appellant. 
V. Govindarajachari for respondents. 
The Court delivered the following 


JupcmMent.—The plaintiff is the appellant. She is the 
daughter of one Rami Reddi, a divided brother of defendants 
l and 2 and another Seethareddi deceased. The suit out of 
which this second appeal arises was instituted by her for 
partition and recovery of possession of half a share of various 
items of properties. In this second appeal we are concerned 
only with her right to certain portions of items 1 and 2. 

The plaintiff’s case is that her father and his brothers 
became separated about thirty years ago, that the properties 
of her father and Seethareddi were kept joint and that she is 
now entitled to get half a share in the suit properties. It is 
not necessary for the purpose of this second appeal to state 
anything about the merits of the plaintiff’s case or of the case 
of the defendant: for, the case of the plaintiff has been 
dismissed by the lower appellate Court on the ground that the 
suit is not maintainable except in so far as her claim was 
admitted by the defendant. 

In the first Court, the plaintiff obtained a decree parti- 
tioning the property in certain definite shares. In appeal the 
learned Judge agreed with the findings of the District Munsiff 
on the merits, but in his opinion the entire suit was liable to 
be dismissed as he held that the suit was not maintainable. 
However, as the defendants admitted the plaintiff’s claim to a 
certain extent the decree in plaintiff’s favour given by the 
District Munsiff was: allowed to stand with the modifications 
indicated in paragraph 14 of his judgment. 

The only question for determination in this second appeal 
is whether the suit is maintainable. 

The above question arises on the following facts. Rami 
Reddi died in or about 1921. Some of the properties belonging 
to him were divided in 1924, There was a dispute regarding 
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some others, amongst which were included the present suit 
properties also. In respect of them, the plaintiff instituted 
O. S. No. 552 of 1925, for establishing her right and for 
partition against the present defendants in the District Munsiff’s 
Court of Ellore. It was dismissed as “ adjusted ” in September, 
1925. The order dismissing the suit is as follows: 

“The suit is reported adjusted. It is hence dismissed without costs.” 

(See Ex. V.) It will be observed that no permission to 
institute a fresh suit was reserved in the order. Alleging that 
the defendants did not carry out their promise and give her 
all the properties she was entitled to get under the adjustment 
the plaintiff instituted the present suit for partition and delivery 
of her full share of the property. The question of the main- 
tainability of the suit arises with reference to the order 
dismissing the previous suit, O. S. No. 552 of 1925. The 
question was raised in the Munsiff’s Court in two issues, 
namely, issues 3 and 4. Issue 3 is “ whether the suit is barred 
by res judicata by virtue of the decision in O. S. No. 552 of 
1925”. Issue 4is “ whether the suit is maintainable without 
setting aside the said decree ”. 

In the District Munsiff’s Court both the above issues were 
dealt with together, apparently on the basis that though there 
were two issttes both of them refer to the same question 
whether the decree in O. S. No. 552 of 1925 would operate as 
a bar by res judicata to the present suit. In paragraph 11 of 
his judgment, the District Munsiff held that the dismissal of 
O. S. No. 552 of 1925 did not operate as res judicata. On 
this plea of res judicata, the learned Subordinate Judge agreed 
with the District Munsiff, but he held that the suit was not 
maintainable on the ground that, as the previous suit was 
withdrawn without permission to bring a fresh suit, O. 23, 
R. 1 of Act V of 1908 operated as a bar to the present suit. 
He also held that the proper remedy for the plaintiff is to 
institute a suit to enforce “such rights as spring out of the 
adjustment ” which would give the plaintiff a different cause 
of action unaffected by the dismissal of the previous suit. 

_ In second appeal it is argued that the suit is not main- 
tainable on account of the provisions of the O. 23, R. 1, Civil 
Procedure Code, is a new point and should not have been 
allowed to be raised for the first time in the lower appellate 
Court. It is also argued that the decision of the question by 
the learned Judge is wrong. It is clear that issues 3 and 4 
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contemplated only one question, namely, whether the suit is 
barred by res judicata by reason.of the decision in O. S. 
No. 552 of 1925. At any rate in the District Munsiff’s Court, 
there was no doubt about it’ because nowhere in the judgment 
is there any reference to O. 23, R. 1, Civil Procedure Code.: 


. Both issues 3. and 4 refer in my opinion to the bar created by 


thé.decree in O. S. No. 552 of 1925 and to no other bar. ` If 
the defendants wanted to put forward O. 23, R. 1 asa bar, a 
specific issue would have -been raised about it, or a reference 
to the order withdrawing the suit as distinguished from the 
decree in ©. S. No. 552 of 1925 would have been made in 
issue 4. . Issue 4 might well have been worded thus: 


“Whether the suit is maintainable without setting aside that decree or in 
view of the order withdrawiug the suit.” 


_ In‘ paragraph 9 of the written statement where the legal 
objections to the maintainability of the suit are mentioned 
after stating-that the suit is barred by res [CEES this is what 
the défendarits says: 


“ This-suit for. partition is not maintainable unless the plaintiff got ibe 
decree i in O. S. No. 552 of 1925 set aside in a suit.” 


It is the decree in the suit that the parties have in view 
and: not the order withdrawing the suit as distinguished from 
the decree, In these circumstances I am not quite sure whether. 
the lower appellate Court was right in allowing the defendants 
to raise the question whether the suit is not barred by O. 23, 
R. 1, Civil Procedure Codé. However as'the question has 
been dealt with, and as the facts bedring on it are not much in 
dispute, I will now proceed to discuss it. 

. -As already. mentioned, Ex. V, the order dismissing O. S. 
No. 552-of 1925 says that the “ suit is reported adjusted. It is 
hence dismissed without costs”. . It may be mentioned here 
that the plaintiff allowed the suit to be dismissed without even 
serving the defendants with summonses. This is clear from the 
judgment of the learned District Munsiff. In paragraph 7 he 
says? l l l 

“Even the defendants in that case were not served. No summonses were: 
taken out to the defendants.” 

. In paragraph 11, the learned District Munsiff again says: 


“Tt is admitted by the defendants that they had no knowledge of the 
suit, and it appears to have been’ dismissed without defendants summons 


being taken out in that case.” 


io Mr. Govindarajachari on behalf of the respondents disputed 
this fact somewhat: faintly, in view of the statement of the 
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learned Subordinate Judge in the first. sentence in paragraph 6 
of his judgment: 


“Tt is not plaintiff's case now that an incorrect representation was made 
to the Court and really no adjustment was made at all, and that the non- 
payment of batta for service of suit summonses on certain: of the defendants 
was due to an ‘accident or involuntary omission.” 


„In my opinion from this it cannot be inferred that sum- 
monses must have been served on, some defendants. It is 
nowhere stated in the appellate Court’s judgment that, before 
the suit was dismissed, summonses were served on the defen- 


dants. The written statement of the defendant leaves the- 


` matter beyond any doubt. In paragraph 9 the defendant says: 

‘On enquiry made by these defendants regarding these facts, it is mows 
that the said suit was dismissed”. 

Obviously they discovered, ‘according to their case, that 
the suit, O.S. No. 552 of 1925, was dismissed, on enquiry. On 
reading the plaint and the written statement. together . there is 
nothing to show that summonses were actually served on the 
defendants. .However in view of the statements contained in 
the District Munsiff’s judgment, which are very clear it must 
be taken that the plaintiff got O. S. No. 552 of 1925 dismissed 
without even serving the defendants with notice of the suit. 
No case directly deciding the question whether in such circum- 
stances. the withdrawal of the suit without obtaining permis- 
sion from the Court to institute a fresh suit would be.a bar to 


a subsequent suit, has been brought to. my notice. But. the. 
question has been decided impliedly in favour of the appellant. 


in a few decisions of the Allahabad High Court on facts 
precisely similar to those of the present case. 


In T. C. Mukerji v. Afzal Beg the facts were as follows. 


In the year 1905 the plaintiff brought a suit for partition ofa 
house held in joint tenancy. This suit was dismissed as it 
was compromised. On the fact “of the compromise being 
intimated to the Court, the Court ‘passed the following order: 


“Parties have executed an. agreement by which defendant agrees to 
transfer to plaintiff all his rights and title in the property in dispute, and 
they ask accordingly that the suit be dismissed. Parties to bear their own 

costs. Suit therefore dismissed”. 
It may be observed that in this case the defendants had 


official notice of the suit for both the parties joinedyin getting ` 


it. withdrawn, and that the order dismissing it states the gist of 
the compromise. The question was whether this order would 
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operate as a bar under S. 373 of Act XIV of. 1882 (corre- | 
sponding to O. 23, R. 1 of the present Code of Civil Procedure) 
to a subsequent suit instituted by the plaintiff for a partition of 
the same house on the ground that the compromise was not 
carried out. The lower Court held, following a previous deci- 
sion of the Allahabad High Court, reported in Gulkandi Lal v. 
Manni Lali that as no leave was granted for a fresh suit when 
the previous suit was withdrawn, the subsequent suit was 
barred. This decision was set aside by the High Court on the 
following ground: 

“As soon as the defendants or their predecessor in title failed to carry 
out the compromise, the parties were relegated to their rights as they existed 
prior to the compromise. The right to bring a suit for partition unlike other 
suits is a continuing right, incidental to the ownership of joint property. It 
may be that atone time the desire for partition may cease, circumstances 


may again occur which make it desirable or necessary that partition should 
take place.” 


Assigning this reason, the learned Judges refused to 
follow the decision in Gulkandi Lal v. Manni Lali and held 
that the second suit was not barred. In doing so, they 
followed an earlier decision in Nasrat-ullahv. Mujib-ullah2 
and a subsequent decision of the same Court in Bisheshar Das 
v. Ram Prasad3 and also a decision of the Calcutta High Court 
Madon Mohon Mondul v. Baikanta Nath Mondul4 which 
followed the decision in Nasrat-ullah v. Mujib-ullah®. In 
Gulkandi Lal v. Manni Lali which the learned Judges overruled 
in T. C. Mukerji v. Afzal Begs before the suit was dismissed, 
“the parties came to Court and represented that the matter in 
dispute between them had been adjusted”—The Court set forth 
in its order that both the parties before it expressed the wish 
that the suit should be struck off and proceeded to strike off 
the case in accordance with this wish. The learned Judges 
held that the subsequent suit brought by the plaintiff, after 
some ineffectual efforts to enforce the compromise, was barred 
by S. 373 of the Code of Civil Procedure (Act XIV of 1882), 
as no permission to institute a fresh suit had been obtained 
when the previous suit was dismissed. It was this decision 
that was overruled in T. C. Mukerji v. Afzal Beg’. It is not 
disputed that the facts of the case before us are similar to the 


` facts of this ĉase. The present case is, if anything, stronger 


1. (1901) LL.R. 23 All. 219, 2. (1891) LL.R. 13 All. 309. 
3. (1906) I.L.R. 28 All, 627. 4. (1906) 10 C.W.N. 839. 
5. (1914) LL.R. 37 All. 155. 
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than these cases, because the dismissal of the previous suitin Santamma 
the case before us, was before notice was even served on the Venksirami- 
defendants. The decision in T. C. Mukerji v. Afzal Begi was reddi. 
followed in Radhe Lal v. Mul Chand2. In that case, the 
previous suit with respect to the same cause of action which 

was the basis of the subsequent suit, was dismissed by the 
following order: “It is ordered and decreed that according to 
compromise, this case is struck off. The parties to bear their 

own costs”. The terms of the compromise are not given. The 
learned Judges held, following the previous decisions in Nasrat 

Ullah v. Mujib Ullah8, Bisheshar Das v. Ram Prasad and 

T. C. Mukerji v. Afzal Beg1 that the subsequent suit was not 
barred, though when the previous suit was withdrawn, no 
permission to institute a fresh suit had been given. All these 

are cases in which both the suits were for partition of the 

same property. The proposition of law established by these 

cases is that, with respect to the application of O. 23, R. 1, 

Civil Procedure Code a suit for partition should be treated 
differently, and that a subsequent suit for partition of the 

same property involved in the previous suit is not barred 
under O. 23, R. 1 by the dismissal of the previous suit, even 
though no permission to institute a fresh suit was obtained 
when the previous suit was dismissed on the ground of com- 
promise, the reason being as mentioned in T. C. Mukerji v. 
Afzal Beg! that the right to bring a suit for partition unlike 
other suits is a continuing right, and as soon as the defendant 
failed to carry out the compromise, the parties are relegated to 

their rights as they existed prior to the compromise. If this 
principle is given effect to, the appellant should succeed, 
especially so, having regard to the fact that the withdrawal of 

the previous suit was even before the defendants had notice 
through Court. It is very doubtful whether the prohibition 
contained in O. 23, R. 1, Civil Procedure Code, can apply to 
eases where both the parties are not before Court. However 

that- may be, if the Allahabad decisions lay down the correct 

law, the dismissal of the previous suit in the case before us 
cannot operate as a bar to the plaintiff’s suit. In this connec- 

tion I may also state the decision in Madon Mohan. 
Mondul v. Baikanta Nath Mondulé relied on in T. C. Mukerji 


Ee ħ 
1. (1914) I. L. R. 37 All. 155. 2. (1924) I.L.R. 46 All. 820. 
3. (1891) -LL.R. 13 All. 309, 4. (1906) LL.R. 28 All. 627, 
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v. Afzal Beg! is referred’ to with approval in Madhura 
-Gramani v. Sesha Reddi2, wherein itis stated that a right to 
partition is a right which accrues from time .to time and the 
principle on which the decision in T. C. Mukerji v. Afzal Beg) 
is based. Mr. Govindarajachari argues that the decision in 
T..C. Mukerji v. Afzal. Beg! should not be followed. His 
contention is that, whether a suit is in the natureof a partition 


‘suit or not, once it is compromised and a new cause of action 


arises, the remedy of the aggrieved party is only to institute a 
suit for the enforcement of the compromise and not to enforce 
the rights which the parties had before the compromise. In sup- 
port of his contention he relied on two cases, namely, Ram Sahae 
Singh v. Dhunookdharree Singh’ and Bishnu Coomar Roy v. 
Moharaj Joy Hurish Chunder Deb Roy4 of which only the 
former dealt with a case of partition. In both the cases it 
was held that, if the compromise which terminated the previous 
suit was not performed by one of the parties, the other party, 
should sue for its enforcement. In neither of them was the 
question whether the subsequent suit was barred by the with- 
drawal of the previous suit, raised or considered; and further, 
in both the cases we know the full terms of the compromise 


- which terminated the previous suit though those terms had not 


been embodied in the order of the Court. This was not done 
in Ram Sahae Singh v. Dhunookdharree Singh’ as stated in it 
probably to get a refund of the Stamp duty having regard to 
the proviso to S. 98 of the Code of Civil Procedure (Act VIIL 
of 1859). For practical purposes the previous order in that 
case was treated as decree which contained the terms of the 


compromise and it was held that a breach of the term of 


the compromise does not enable the parties to rescind 


‘the arrangement and revert to their original rights. In 


Vadlamaneti Srinivasa Dikshatulu v. Vadlamaneti Venkat- 
ramiah Pantuluš a decision of our own Court which followed 
Ram. Sahae, Singh v. Dhunookdharree Singh3 and Bishnu 
Coomar Roy v. Moharaj Joy Hurish Chunder Deb Roy the 


- partition of the properties in the previous suit was carried out 


by the order of the Court by a Commissioner and the allot- 
ment made by him was approved also by an order of. the Court: 
1. ` (1914) LL.R. 37 All. 155. 2. (1926) LL.R. 49 Mad. 939, 


3. (1864) 1 W.R, 266. 4. (1865) 2 W.R. .209. 
i S 5. (1913) 20 I.C. 908. 
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The only omission was a final decree had not been passed by-’ Santamma 
the Court. It was held that the order already passed was yenkatiami- 
binding on the parties and that they cannot go back upon it. reddi 
No case of bar by the withdrawal of the previous suit seems to 
have arisen in that case. No doubt the learned Judges state 
as a supplemental reason in support of their order that the rule 
that in case of-mere contracts specially where the rights and 
obligations of both the parties are in future a repudiation of 
the contract by one party assented to by the other might be 
sufficient to put an end to the contract is not applicable to 
rights of property, but the facts. show that in the case before 
them rights of property had already been clearly settled by the 
previous order of the Court and this is, the true basis of the 
decision, for the learned Judges say that: 

“ Mere repudiation by any of the parties of the allstuent already con- 
firmed bythe Court would not be sufficient to extinguish the rights created 
by the Court’s order.” 

No such binding order by the Court dividing the properties 
and setting the rights had been passed in the case before us. 
The order Ex. V was simply “the suit reported adjusted” and 
nothing more. We know nothing about theterms of the adjust- 
ment. In Krishna Venamma.v. Venkata Mukunda Row, refer- 

red to in Vadlamaneti Srinivasa Dikshatulu v. Vadlamaneti 
Venkatramiah Pantulu2 the Court held that the parties were’ » 
bound by the terms of a previous compromise embodied in a 
document and the-conduct on the part of the executant incon- 
sistent with it does not justify the plaintiff i in repudiating it.. 
The present case is, on the facts, totally different from the- 
cases relied on by Mr. Govindarajachari. Except the vague 
allegation contained in the order, Ex. V, that the suit had been 
adjusted, we do not know what the terms of the adjustment 
were. Itisnow said on behalf of the defendants that some of 
the terms of the compromise were carried out subsequently and 
teference is made in support of the statement to some portions 
of the judgment, but that is not the ground on which the lower 
Court had disposed of the case. The plaintiff’s suit is admit- 
tedly not to enforce the terms of the compromise. Her case is 
that the defendant persuaded her to withdraw the case, telling 
her that they would divide the properties, but declined to carry 
out their promise in full, and that she should now be given 


iv 
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‘the full relief which she is entitled to on partition.of the pro- 


perties. 

On the whole I am inclined to hold that the present suit 
should be decided on the principle of the decisions in. 
T. C. Mukerji v. Afzal Begi and Radhe Lal v. Mul Chana2, 
which as I have already stated are precisely similar to this. 
case, especially so, as the specific point on which the lower 
Court based its decision was not raised in the first Court ‘by 
the defendant, and as the withdrawal of the previous suit was. 
carried out at a very early stage even before summonses 
were served on the defendants. In the result the lower Court’s 
decree is set aside and the District Munsiff’s decree is restored 
with costs here and in the Court below with the direction 
added to it that the half share of defendants 1 and 2 in item 2 


` maybe so allotted as. to include the two godowns recently 


constructed in defendants’ share if possible. 
B. V. V. —— . Appeal allowed, 
THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice VARADACHARIAR AND Mr. 
Justice Burn. 
Venkateswara Pattar (insane) and 


others .. Appellants* (Plaintiffs) 
v 


K. Mankayammal and others .. Respondents (Defendants 


Nos. 1 to7, 16, 22 to 
28, 30, 29 and 31). 

Hindu Law—Partition by father—Son, a lunatic—Lunacy not congenital’ 
—Absence of any other co-parcener—Lunatic’s wife living separate—Luna- 
tics wife enceinte at the date of partition—Validity of partition—Wheiher 
partition with a lunatic son possible. 

One K had a son P (first plaintiff) who became a lunatic since 1920. K 
made a willin July, 1920, for making arrangements for the management of 
his properties after his death. The lunatic had ason who died some time 
later. The lunatic’s wife and father-in-law fell out with K, with the result. 
K left his house in the possession of the lunatic son’s wife and her people 
and lived with his lunatic son and two daughters, the main defendants in the 
suit. Afterwards K took legal advice and executed on. 9th January, 1923- 
two documents Exs. I and II purporting to be a deed of partition and a testa- 
mentary disposition of his own share respectively. On the same day he 
seems to have executed a trust deed (Ex. VI) setting apart some properties. 
out of his own share under the partition for charity. The lunatic had a son 
born later in March, 1924 (second plaintiff) who therefore had been in the. 
womb at the time of the death of K in September, 1923. The question arose: 
if Exs. I, II and VI were valid. 





1. (1914) LL.R. 37 Allr155:° 2. (1924) LL.R. 46 All. 820. 
* A. S. No. 280 of 1930. _ dist August, 1934.. 
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H eld, that the first plaintiff became divided from K by reason of Ex. I 
but as the transaction could not be upheld as a partition of specific shares, the 
plaintiffs were entitled to a division of the properties into two equal shares 
and delivery of one share to themselves. 

The conclusion in favour of a division of status in the present case could 
be.rested on the ground that when a father brings about a division between 
himself and his sons as recognised in Kandasami v. Doraisami Aiyar, (1880) 
LL.R. 2 Mad: 317 such an act is done in the exercise of a special power which 
he has under the texts and which is independent of the doctrine of severance 
of status among co-parceners generally by a declaration of intention to 
become divided. a 

It may be there could be no partition as against future co-parceners 
except through a living co-parcener, but it cannot be said that P, was not in 
any sense a co-parcener. There is a dormant co-parcenership in the dis- 
qualified co-parcener and there is no reason why a severance of status as 
would put an end to the rightof succession by survivorship should then 
be denied, f 

Muthusami Gurukkal v. Meenammal, (1918) I.L.R. 43 Mad. 464: 38 M.L. 
J. 291, discussed and followed as more in consonance with Krishna v. Sami, 
(1885) I.L.R. 9 Mad. 64 (F.B.) and the well established rule that an interest 
once vested ought not to be divested. 

Comment of Seshagiri Atyar, J., in Muthusamiv. Mecenammal, (1918) 
LL.R. 43 Mad. 464 at 474 on Tirbeni Sahai v. Muhammad Umar, (1905) I.L.R. 
28 All. 247, not approved. 

It cannot be said that as a rule there is no right of partition where there 
can be no right to take by survivorship. It has several exceptions, viz., 
impartible estate cases (see Shibaprasad Singh v. Prayagkumari Debee, 
(1931) I.L.R. 59 Cal. 1399 at 1413 (P.C.) and Collector of Gorakhpur v. Ram 
Sunder Mal, (1934)-67 M.L.J. 274 at 284 (P.C.). 

Rama Rao v. Rajah of Pittapur, (1918) L.P.. 45 I.A. 148: I.L.R. 41 Mad, 
778 at 784: 35 M. L. J. 392 (P.C.), explained. 

Pudiava Nadar v. Pavanasa Nadar, (1922) I.L.R. 45 Mad. 949 (F.B.). 
distinguished. 
`” Quaere: Maybe intimation of the intention to .become divided must be 
given to the other co-parcener or his natural guardian and that in a transac- 
tion with himself a father could not be the guardian of his disqualified son 
[Rangasayi v. Nagarathnamma,(1933) 65 M.L.J. 620 at 659] ; but whereas here, 
there is no natural guardian or even de facto guardian other than the father, 
why should the co-parcener who was anxious to become divided suffer 
because there was no lawful guardian to receive notice on behalf of the 
disqualified co-parcener. i 

Held further, that Ex. II could not be sustained in so far as it disposed 
of by will of specific properties and not of an undivided share [Natesa Aiyar 
v. Subramania Aiyar, (1918) M.W.N. 703] but as there were also general 
words of devise of the father’s share, it could be given effect to. 

Held also that since Ex. VI the trust deed had: been executed by K as a 
divided member of the family, it would not bind the plaintiffs, 

_ Appeal against the decree of the Court of the Subordinate 
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S. Srinivasa Aiyangar and C. V. Harihara Aiyar for 
respondents. oe 


The judgment of the Court was delivered by 


Varadachariar, J.—Thisis an appeal by the plaintiffs, who 
sued in the lower Court for the recovery of certain properties 
or in the alternative, for partition. The first plaintiff has 
admittedly been a lunatic since 1920. The second plaintiff is 
his son, born in March, 1924. The third plaintiff is another son, 
born pending the suit. The first plaintiff’s father (Krishna 
Josier) died on the 26th of September, 1923, leaving him 
surviving (besides the first plaintiff) two daughters who are 
defendants 1 and 2 in the case. The third and fourth defend- 
ants respectively are their husbands. 


In view of first plaintiff’s unfortunate condition, Krishna 
Josier, who was possessed of a decent extent of property, was 
naturally anxious to make some satisfactory arrangement for 
the management of his property after his death. His first 
attempt in this direction was Ex. A a will dated 6th of July, 
1920. The first plaintiff had then an infant son about a year . 
old, and the scheme of Ex. A is based on that circumstance. 
That child died sometime later, and to add to thé misfortune 
of the parties, relations between Krishna Josier and first 
plaintiff’s father-in-law became strained, so much so that, early 
in 1922, Krishna Josier left his old house and thereafter lived . 
in a new house of hisown. The result of this step was that 
Krishna Josier’s daughters were more with him than before, 
while the first plaintiff’s wife and her father stayed in the old 
house. The wife had not even attained majority by that time, 
and as the first plaintiff required care and attention, he would 
appear to have been living generally with his father and sisters. 
These circumstances necessitated a change of the scheme of the 
original will (Ex. A) and Krishna Josier accordingly executed 
a new will, Ex. B on 3lst December, 1922. The relations 
between Krishna Josier and the first plaintiff's father-in-law 
grew worse day by day, and at the time of the registration 
of Ex. B there seem to have been very unpleasant manifesta- 
tions of protest on the part of the first plaintiff’s wife. It 
is also not unlikely that Krishna Josier was made to feel, in 
an increasing degree, the reasonableness of making some 
provision for his daughters, and for the performance of his 
obsequies and shraddhas. There was also the continuing problem. 
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of making provision for the lunatic son and his wife, and also 
for the contingency of their having sons and daughters. The 
old man took legal advice and according to that advice, 
executed two documents Exs. I and H on the 9th of January, 
1923, the first purporting to be a deed of partition, and the 
second a testamentary disposition of most of the properties 
which ‘under Ex. I Krishna Josier reserved for his shares. 
The validity and effect of these documents is the principal 
question for determination in the appeal. On the same day 
Krishna Josier also executed Ex. VI, a deed of trust setting 
apart certain properties, out of his share, for certain charities. 
The validity of this document is also in question. 


The second plaintiff, was born in March, 1924, and was 
thus’ in the mother’s womb at the date of Krishna Josier’s 
death (September, 1923). This makes it possible for the second 
plaintiff to contend that if there had been no valid partition 
under Ex. I he would be a co-parcener, and that the will Ex. IT 
would be invalid as also the trust deed. This suit was therefore 
instituted on his behalf, within a few months of his birth, to 
have it declared that Ex. I could not and did not effect a 
partition between Krishna Josier and the first plaintiff, that the 
second plaintiff is accordingly a co-parcener, and is as such 
entitled to all the properties of Krishna Josier. It suited his 
case to say, that the first plaintiff, by reason of his insanity, had 
ceased to be a co-parcener at least from 1920, and to rely on 
the fact that Krishna Josier himself distinctly asserted in Ex. I 
that the first plaintiff was not entitled to any share. The plaint 
also made a point of the fact that Ex. I, though purporting 
to be a deed of.partition, is in substance a disposition by 
Krishna Josier, on the footing.of his being absolute owner of 
all the properties, and no share is in fact allotted to the 
first plaintiff himself. Anticipating however, the possibility 
that Ex. I may be construed as an exercise of the father’s 
power to effect a severance of status between himself 
and the son, the plaint also alleged that the division of proper- 
ties into Schs. A and B in Ex. I was not fair and equal, and it 
contained an alternative prayer that all the family properties 
might be divided into two equal shares and one share might be 
given to the plaintiffs. 


Krishna Josier’s two daughters, their husbands and their 
children were impleaded as the main defendants, as they took 


Venkates- 
wara Pattar 


v, 
Mankay- 
ammal. 


Varada- 
chariar, J. 


. Venkates-, 
wara Pattar 


oe ae. 
Mankay- 
ammal.’ 


Varada- 
“chariar, J. 


414 THE MADRAS LAW JOURNAL REPORTS. [vor. 


benefits under Exs. I and II, and some of them had been 
appointed trustees under Ex. VI. They contended that Exs. I, 
II-and VI were operative and that Ex. I, brought about a 
severance of status and also embodied a fair and equal 
division of the family properties, though, in view of first 
plaintiff’s mental condition, the property set apart for his 
share was placed under competent management to be handed 


.over to first plaintiff’s sons, if any. The contentions thus 


raised formed the subject-matter of issues 6, 7, 8 and 11. 


The plaint also adopted another line of attack on Exs. I, II 
and VI, by suggesting that they were brought about by undue 
influence and that owing to age, illness and other causes, 
Krishna Josier was not, at the time, in a fit condition to 
conceive of such an arrangement and execute the documents of 
his own accord or with sufficient knowledge of their nature 
and effect. These allegations were denied by the defendants 
and this question formed the subject-matter of issues 10 
and 11. i i ' 

‘For some reason, the defendants thought fit at one stage to 
contend that the first plaintiff was congenitally disqualified, but 
in the course of the suit they were better advised and preferred 
to rest their case on the ground that though the first plaintiff 
was from early years defective in mental capacity, it was not 
such as to disqualify him in law till he became insane in 1920, 
The argument before us had proceeded on this basis. _ 


The learned Subordinate Judge found against the plaintiffs 
on all material issues, and merely directed the defendants to 
surrender to the plaintiffs the properties which by the terms of 
Ex. I had been placed under the third defendant’s management 
for the benefit of the first plaintiff and his children. He 
directed the third defendant to account to the plaintiffs for 
the income of these properties from the date of Krishna 


_Josier’s death. As the plaintiffs practically failed in their suit, 


he directed them to pay 1 and 2 defendants three-fourths of 
their costs. The argument in the appeal mainly related to the 
questions raised by issues 6,7 and 8. The point of undue 
influence was.also touched on, but in the face of the evidence, 
especially of D. W. 10 Mr. Venkatarama Sastriar (for the 
appellants) could only say that the changes in the dispositions 
and arrangements respectively made by Exs. A, B and I, suff- 
ciently indicated thatthe old man must: have come more and 
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more under the influence of the daughters and their husbands. 
It is sufficient to say, in answer, that the changes in the scheme 
of the documents are legitimately explained by the changes in 
the circumstances of the family and in the relations between 
the various members, as already set out, and need not be 
attributed to any improper influence exercised over Krishna 
Josier. Even assuming that the daughters had pleaded with 
the old man for some benefits for themselves and he had 
yielded to their importunity, Mr. Sastriar conceded that that 
would not amount to undue influence. Whatever may be the 
legal.effect of Ex. I, there is nothing in it that is so unnatural 
or unreasonable as, by itself, to suggest undue influence. We 
see no reason to differ from the lower Court’s conclusion on 
this point. Incidentally, we would only correct a slight error in 
para. 9of the lower Courts judgment. It is not to the 
daughter’s house that Krishna Josier went in January 1922, 
but to a new house of his own, and there the second defendant 
seems to have come and lived with him. 


In dealing with the question of partition, Mr. Venkatarama 
Sastriar stated his argument as follows: (i) If Krishna Josier 
was anxious to obviate the possibility of any future sons of 
the first plaintiff asserting rights by survivorship, he could not 
successfully do so by the device of a partition, because there 
could be no partition as against future coparceners except 
through living co-parceners. (ii) At the date of Ex. I, the 
first plaintiff was not in any sense a co-parcener, and therefore 
there could be no partition between him and his father. (iii) 
Even if a partition between the first plaintiff and his father 
were legally possible Ex. I could not, in view of its terms, be 
construed as a partition or even as effecting a severance of 
status between them. 


The first proposition is unexceptionable. As to the second, 


the learned Counsel admitted that the decision of a Bench of 
this Court reported in Muthusami Gurukkal v. Meenammali 


is against him. But he contended that it rests upon a mis- . 
apprehension of certain passages in the Mitakshara and there- ` 


fore ought not to be followed. He also maintained that, 
taking Muthusami Gurukkal v. Meenammali to. lay down 
that there may be a ‘ co-parcener ’ who can take by survivorship 





1. (1919) LL.R.-43 Mad. 464: 38 M.LJ. 291. 
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but cannot demand partition, such a person cannot be held 
entitled to a share and there could be no partition with him. 

The alternative interpretations of the relevant passages 
of the Mitakshara are set out in the judgment of Seshagiri 
Aiyar, J., in Muthusami Gurukkal v. Meenammall. As 
pointed out by the learned Judge himself, a great deal 
could be said in favour of either contention. Having heard 
the matter fully argued in view of its importance, we do not 
see sufficient reason to dissent from that decision. It is certainly 
more in consonance with the principle underlying the decision 
of the Full Bench in Krishna v. Sami? and the well-established 
rule that an interest once vested ought not lightly to be held to 
be divested. We do not propose to cover the same ground 
over again. 

Looking at the matter from another point of view, the 
following considerations seem to us to lead to the same 
conclusion. Both in Manu and in Yagnavalkya, the texts 
relating to exclusion from inheritance occur after the verses 
dealing with ‘obstructed’ heritage in the Mitakshara sense. 
The original texts themselves do not provide for a case in 
which the disability may subsequently cease. It is therefore 
no wonder that they give us no guidance in determining the 
exact legal status of a man under disability, with reference to 
joint family property. Further, though a text of Yagnavalkya. 
postulates equal rights of father and son in the paternal 
grandfather’s estate, the development of this conception into. 
the doctrine of right by birth, with the incidents of right to 
demand partition and the right to interdict alienation is found 
only in the Mitakshara; and even under the Mitakshara the 
right of survivorship is more a result than an expressed 
incident. Introducing the sloka of Yagnavalkya relating to 
exclusion, Vignaneswara (by way of Avatarika) premises that 
it is an exception to what was already been stated respecting 
the succession of (1) the son, (2) the widow and other heirs, 
(3) the reunited parcener. It is obvious that the principles 
of succession are different as amongst these three groups. 
In the first, it is by survivorship (even in respect of the 
father’s self-acquired property, according to the scheme of the 
Mitakshara). In the second it is by inheritance pure and 
simple. In the third group it is an anomalous rule of succes- 


pan 





1. (1918) I.L.R. 43 Mad. 464: 38 M.L.J 291. 
2. (1885) LL.R. 9 Mad. 64 (F.B.). 
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sion which has now been assimilated to the principle of 
survivorship. When in placitum 6, Vijnaneswara goes on to 
draw a distinction between disqualification prior to division 
and disqualification subsequent to division, he is developing 
something like the modern theory of vesting and divesting, 
which is only latent in the original texts. But the statement in 
placitum 7, as regards the right of a person whose disqualifica- 
tion subsequently disappears, is wholly the author’s own; 
there is nothing corresponding to it even in the Dayabhaga 
system of Jimutavahana. The Mitakshara bases this rule.on 
the analogy of the after-born son. Having introduced this 
conception, Vignaneswara does not pause to make it clear 
whether this doctrine of restoration is to be applied, even to 
cases of strict inheritance (Sapratibandha) by co-heirs or only 
to cases of partition among co-parceners. Consistently with 
other well-established theories in the law of inheritance there 
is no scope for applying this doctrine as between co-heirs, 
because the inheritance is once for all vested at the moment 
the succession opens. (Cf. Narasimha Razu v. Veerabhadra 
Razgu).1 Similarly, the rule in placita 9 and 10 as to the 
right of the sons of disqualified persons, must be confined to 
cases of unobstructed heritage, for in the other case the 
doctrine of representation will not apply and the sons of the 
disqualified persons will be excluded by their uncles on the 
ground of remoteness. Among members of the joint family, 
placitum 7 of the Mitakshara does not in terms draw a distinc- 
tion between cases of congenital disqualification and cases of 
supervening disqualification. But, here again, the logical 
application of the theory of right by birth, may justify a 
differentiation between the two cases, because the congenitally 
disqualified man would not have acquired a right by birth at 
all. The mere fact that the right-of maintenance is equally 
available in both cases does not compel the view that the legal 
status must be taken to be the same in both cases. 


In understanding the analogy of the after born son, the 
distinction between two such cases must be kept in view. There 
is one provision for the ‘ after-born’ son in the sense of a son 
born after partition to a father who is alive and has taken 
a share at the partition between himself and his sons. In 
this case, there is no re-opening of the partition but the after- 
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born son takes what belongs to the father. (For what happens. 
when the father has not reserved a share for himself see 
Chengama Nayudu v. Munisami Nayudui.) There is another 
provision for the ‘ after-born’ son, in the sense of a posthumous 
son, of a father or brother who did not live to take a 
share at a partition between the other co-parceners but 
whose wife (pregnant at the time) gives birth to a son 
after the partition. It is only in this case that there is 
a re-opening of the partition (sec the Vyavaharamayuka, 
Ch. IV, S. IV, pl. 33—37) see also Krishna v. Sami?. In 
the present context, the Mitakshara must be referring to the 
latter case alone by way of analogy because it involves a re- 
opening of the partition. If so, the analogy is not inconsistent 
with a dormant co-parcenership in the disqualified co-parcener 
just as in the case of the son in the mother’s womb at the 
time of the partition. But it is after all only an analogy and 
ought not to be pushed to what may seem to be its logical 
results, especially when the placitum covers cases even of 
congenital disqualification. It is any how reasonable to assume 
that the passages in the Mitakshara do not by their terms 
decide the exact legal status of a co-parcener, who has come 
under a disqualification subsequent to his birth. If, then, the 
logical application of the theory of tight by birth justifies a 
differentiation between a man, who is congenitally disqualified 
and one subject to a supervening disqualification, there is 
nothing in the Mitakshara which precludes the recognition of 
such a distinction. Such a course is warranted by the fact 
that similar, if not identical, distinctions have been developed 
by some of the commentators of the Mitakshara school; for 
instance, by the Sarasvati Vilasa, between disqualified persons 
who are fit for marriage and those who are not. 

Before passing on to the next point we may perhaps 
observe that we have had some difficulty in following the 
comment of Seshagiri Aiyar, J., in Muthusami Gurukkal v. 
Meenammal3 on the decision of the Allahabad High Court in 
Tirbeni Sahai v. Muhammad Umars. We do not find any 
statement in that judgment where succession in a Mitakshara 
joint family is said to open on the death of the father. On 





- 1. (1896) I.L.R. 20 Mad. 75. 
2. (1885) I.L.R. 9 Mad. 64 at 70 and 71 (F.B.). 
3. (1918) I.L.R; 43 Mad. 464 at 474: 38 M.L.J. 291. 
4. (1905) LL.R. 28 All. 247.. 
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the other hand; the learned Judges clearly lay down that the 
right by birth once vested cannot be divested by supervening 
disqualification. The real criticism against the decision in 
Tirbeni Sahai v. Muhammad Umari is that the High Court 
upheld the disqualified man’s right to claim recovery of his 
share. To that extent it departs from the suggestion made by 
‘Ghose, J., in Abilakh Bhagat v. Bhekhi Mahto? that the two 
decisions in Ram Sahye Bhukkut v. Lalla Laljee Sahye3 may 
be explained on the footing that the disqualified man remained 
owner of his share though he could not get a decree which 
would involve a partition with him. 

Founding himself on an observation of Lord Lindley 
in Venkayyamma Garu v. Venkataramanayyammat Mr. 
Sastriar ‘contended that where there is no right to parti- 
tion there can be no right to take by survivorship. It is 
sufficient answer to this to say that these general remarks are 
not without exceptions and recent decisions of the Judicial 
Committee as to succession by- survivorship in the ‘case of 
impartible Zamindaris furnish an instance of such exceptions. 
(See particularly the observations in Shibaprasad Singh v. 
Prayagkumari Debee5 and The Collector of Gorakhpur v. Ram 
Sundar Male.) An argument was also founded on the observa- 
tions of their Lordships at the bottom of page 784 in Rama Rao 
v. Raja of Pittapurt where, referring to the case of excluded 
` persons, by way of illustration, it was said ‘such persons are 
debarred from the rights of coparcenary but are given main- 
. tenance in lieuw’. Besides being obiter, the statement is much 
too cryptic to be of any use in the present connection. It may 
be explained away as negativing full rights of coparcenary in 
such cases—and such a construction would seem to be justified 
by the succeeding sentences which contrast ‘birth status’ with 
“full status’ and speak of the disqualification as only ‘prevent- 
ing enjoyment’. Mr. Sastriar drew our attention to certain 
passages in Pudiava Nadar v. Pavanasa Nadar® but there is 
nothing in that case that throws light on the question now 
before us. Apart from the fact that the Full Bench was only 





1. (1905) I.L.R. 28 All. 247. 2. (1895) I-L.R. 22 Cal. 864. 
3. (1881) LL.R. 8 Cal. 149. 

4.: (1902) L.R.-29 I.A. 156: LL.R. 25 Mad. 678 at-687: 12 M. L. J. 299 (P. C.). 
5. (1931) LL.R. 59 Cal. 1399 at 1413 (P.C.). 6. (1934) 67 M.L.J. 274 at 284. 
7. (1918) L.R. 45 LA. 148: LL.R. 41 Mad. 778: 35 M.L.J. 392 (P.C.). 

8. (1922) I.L.R. 45 Mad. 949: 43 M.L.J. 596 (F.B.). 
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concerned with the question whether the rules as to exclusion 
were to be held obsolete or not, the disability of the excluded 
person in that case was congenital and there was no occasion 
for discussing the status of a person suffering from a super- 
vening disability. 


Once the conclusion is reached that a disqualified person 
may be a ‘co-parcener’ enough to take by survivorship, there is 
no reason why we should deny the possibility of sucha sever- 
ance of the joint status as would put an end to the right of 
succession by survivorship. Here again, the law relating to 
impartible estates furnishes some analogy, though there may be 
a difference as to the methods by which the severance of the 
joint status may be brought about. Relying on some observa- 
tions in Lala Muddun Gopal Lal v. Mt. Khikhinda Koeri Mr. 
Srinivasa Aiyangar suggested that the other co-parceners may 
waive their right to insist on the disqualification and allot a 
share to the disqualified member. Whether an allotment if so 
made, will amount to a partition is not free from doubt. In one 
portion of their judgment, the Privy Council speak of it asa 
‘gift’. But itis unnecessary to examine this possibility here, 
because Ex. Iin the present case far from waiving the dis- 
qualification, insists on it and no property is allotted to the first 
plaintiff himself. This brings us to the consideration of the 
nature and effect of Ex. I. . l 


On behalf of the appellants, much stress was laid on such 
statements in Ex. I as assert the absolute right’ of the father 
to the whole property and the absence of any right in the son 
to a share. On the other hand, respondent’s learned Counsel 
emphasized the description of the document as a deed of parti- 
tion the reference to the existence of an undivided family and 
the clear assertion of an intention to become divided in status, 
with a view to avoid possible litigation in the future. There 
are, no doubt, apparent incongrtuities in the document but it 
seems to ts that there can equally be no doubt as to its general 
intention and effect. In understanding it, we must remember 
that it was drafted under legal advice, which presumably was 
given with reference to the law as laid down in Muthusami 
Gurkkal v. Meenammal2. This explains the assumption of 





i. (1890) L.R.18 L.A. 9: L.L.R. 18 Cal. 341 (P.C.). 
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a-right of survivorship and the necessity for effecting a sever- 
ance of the joint status, even while emphatically denying a 
right to a share to the first plaintiff. In view however of the 
fact that no property has been allotted under Ex. I to the first 
plaintiff, that he gets nothing more than maintenance and that 
in default of sons surviving the first plaintiff, the B schedule 
properties are directed to go over to the daughters and their 
sons, we are unable to uphold Ex. I as a ‘partition’ in the sense 
of an allotment of properties to the first plaintiff. But we see 
no reason why it should not be held effective to bring about a 
severance of status between the first plaintiff and his father. 
There is a clear and definite statement in it by the father that 
the undivided nature of the family should be cut off anda 
divided state brought about and he goes on to say “I have 
settled that I (No. 1) am ina partitioned and divided state 
from No. 2 (the son)”. At one stage we felt a doubt whether 
on this footing alone, the title of the defendants under the will 
Ex. II could be sustained, because it is a gift of specific proper- 
ties and not of an undivided share (see Natesa Aiyar v. Subra- 
mania Atyar1) but as there are also general words of devise in 
Ex. II Mr. Sastriar did not think fit to press that kind of 
objection. 


Mr. Sastriar’s main contention with reference to this view 
of Ex. I was that no division of status could be brought about 
by such a declaration of intention, except on intimation of the 


same to the other co-parcener or his natural guardian, (see’’ 


Kamepalli Ayilamma v. Mannem Venkataswami? and Saras- 
watamma v. Paddayya’) that ina transaction with himself, the 


father could not be guardian for his disqualified son(Rangasayi. 


v. Nagarathnamma4’) and that in this case there has been no 
communication to any other guardian. In dealing with this 
contention we have to remember that the only other person to, 
whom there could have been any communication was the first 
plaintiff's wife, who could not in any sense be called the 
husband’s ‘natural’ guardian. She was not éven his ‘de facto’ 
guardian because he was living with the father, who was also 
in possession of all the properties of the family. Further, the 
first plaintiff’s wife had not even attained majority at the 





1. (1918) M.W.N. 703. 
2. (1917) 33 M.L.J. 746. 3. (1922) I.L.R. 46 Mad: 349: 44 M.L.J. 45. 
4, (1933) 65 M.L.J. 630 at 639 (F-.B.). 
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date of Ex. I. When these considerations were pressed against 
him, Mr. Sastriar could only say that in such circumstances. 
the other co-parcener could not avail himself of the privilege. 
of becoming divided by a declaration of his intention. But 
is this not recognised as a right of every co-parcener? Why 
should he suffer because there is no lawful guardian to receive 
notice on behalf of the co-parcener’ under disability. In 
Kandasami v. Doraisami Aiyar1 tbe learned Judges refer to 
authorities which show that a partition may validly be made 
even without anybody representing a minor or absent 
co-parcener (subject of course to the question of its fairness 
being open to examination). Why should that principle be 
confined to cases in which there is a plurality of co-parceners 
besides the disqualified or absent co-parcener? Mr. Srinivasa 
Aiyangar maintained that once it is established that severance 
of status is a matter of right and of individual volition, there 
is no significance in the requirement as to notice, because the 
other co-parceners have no voice in the matter. If, however, 
all that is necessary is that the other co-parcener or somebody 
on his behalf should become aware of such declaration of 
intention Mr. Srinivasa Aiyangar relied on the evidence. of 
D. W. 13 to show that first plaintiff’s wife and her father 
were awareof Ex. I. Reference was made in this connection 
to Jamna Ram v. Munsah Rai2, Lakshmamma v. Sreeramalu,s 
Lakshmi Achi v. Narayanasami Naickert and Rama Aiyar v. 


_Meenakshis and to a recent judgment of Madhavan Nair and 


Jackson, JJ., in Ademmav. Seshayya.6 It is unnecessary for 
the purposes of this case to express any definite opinion as to 
the principle on which notice to the other co-parceners should 
be insisted on or as. to the manner or circumstances in which 
the declaration of intention should or could be brought to 
their knowledge. Nor need we decide what should be done 
if the co-parcener under disability should happen to have no 
natural guardian. The conclusion in favour of a division of 
status inthe present case could be rested on the ground 
that when a father brings about a division between himself 
and his sons (as recognised in Kandasami v. Dorasami 
Aiyar1) such an act is done in the exercise of a special 


(1880) I.L.R. 2 Mad. 317 at 323, 324. © 2. AIR. 1922 Lah. 473. 
5 A.LR. 1927 Mad. 1066. 4, (1929) LL.R. 53 Mad: 188. 
-5. AIR. 1931 Mad. 278. ay 

6. 1935 M.W.N. 191. 
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power which he has under the texts and is independent of 
the doctrine of severance of status among co-parceners 
genérally by a declaration of intention to become divided. - 


Against this last mentioned ground, Mr. Venkatarama 
Sastriar raised two points (7) that in-executing Ex. I Krishna 
Josier did not purport to act in the exercise of the power that 
he had as a father, and it isnot permissible to attribute it to 
that capacity when he has acted in assertion of an inconsistent 
right of exclusive ownership Balwant Singh v. R. Clancy! and 
(ii) that the power recognised in Kandasami v. Dorasami 
Aiyar2 relates to an actual allotment of shares by a fair and 
equal division and not to a mere division of status. In answer 
to the first contention Mr. Srinivasa Aiyangar tried to invoke 
the principle recognised in another group of cases, e.g., Bijraj 
Nopani v. Pura Sundary Dasee3 Audimula Mudali v. 
Alamelammal4 Sadayappa Asari v. Raghava Asari and 
Seetharamamurthi v. Rangayya® of effectuating a transfer 
by attributing it to the capacity most favourable to a bona fide 
purchaser; but there being no question of purchaser here, it is 
doubtful if that class of cases can properly be pressed into 
service. But the argument may be met in another way, vis., 
that for the reasons already explained, the assertion of full 
ownership is not in the circumstances of this case incompatible 
with the recognition of the first plaintiff as a kind of co- 
parcener and in Ex. I Krishna Josier expressly purports to act 
also as family manager. The decisions in Aiyavier v. 
Subramania Atyart and Natesa Aiyar v. Subramania Aiyars 
are certainly clear authorities in favour of the Respondents. 

As to the second contention, we would point out that 
though the case in Kandasami v. Dorasami Aiyar2 was one of 
actual allotment, there is no reason why the same principle 
should not, at the present day, be applied to a division of status 
as well. The father’s power comprises two things (a) division 
between himself and his sons (b) division between the sons 
inter se. Whether, in the latter case, there may be a mere 
division of status at the father’s choice, we need not now 


1. (1912) L.R. 36°L.A. 109: ILL.R. 34 All. 296: 23 M.L.J. 18 (P.C.). 
2. (1880) LL.R. 2 Mad. 317. ; 
3. (1914) L.R. 41 LA. 189: LL.R. 42 C. 56:27 M.L.J. 93 (P.C). 
4. (1916) 2 M.W.N ‘115. 
5. ((1919) 62 1.C.-220:--- -© -~ --6; “AER; 1928-Mad: 293. - -~ 
7. (1917) 32 M.L.J. 439. .8, (1918) M.W.N. 703. 
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decide, but we see ‘no objection to the recognition of the 
possibility of a severance of status in the former case, for 
(apart from the facts of this case) it is well-established that 
the father need not take a share for himself. The language 
of placitum ii of Ch. I, S. ii of the Mitakshara is quite general, 
to the effect ‘when a father wishes to make a partition, he may 
at his pleasure separate his children from himself’. The fact 
that the actual allotment made by him turns out to be invalid 
need not take away the division of status intended to be brought 
about (cf. Partap Singh v. Dalip Singh!). 

We accordingly hold that the first plaintiff became divided 
from Krishna Josier by reason of Ex. I and as the transaction 
cannot be upheld as a partition, the plaintiffs are entitled toa 
division of the properties, except item 126 of the plaint schedule, 
which the lower Court has found to be family properties, into 


‘two eqtial shares and delivery of one share to themselves. In 


this view, it is unnecessary to decide issue No. 12. We have 
left it to the parties to consider whether it is necessary to go 
through the trouble and expense of a division by a Commis- 
sioner; but if they cannot agree upon some arrangement, the 
lower Court will take the necessary steps for effecting a 
division and pass a final decree. In making the’ division, the 
two items of assets specified in Ex. VIII (a) will also be taken 
into account. Ex. VI was executed by Krishna Josier only as 
a divided member. It cannot therefore bind the plaintiffs. 

On the footing that the first plaintiff and his father . 
became divided in status as from the date of Ex. I the 
plaintiffs are entitled to mesne profits, in respect of their share, 
between that date and the date of Krishna Josier’s death, 
subject of course to legitimate deductions, as for instance, in 
respect of disbursements made for the maintenance of the first 
plaintiff or his wife or for expenses binding upon the plaintiff’s 
share of the family property. A direction for payment of 
mesne profits for the said period out of the assets of Krishna 
Josier will be added in para. 2 of the lower Court’s decree. It 
is not necessary to disturb the direction in that decree as 
regards mesne profits subsequent to the date of Krishna Josier’s 
death. - - R a pat ' 

As regards costs, we cannot help thinking that the plaintiffs 
were in some degree justified in coming to Court, in view of 





1. (1930) LL.R. 52 All, 596. 
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the lines on which Ex. I has been. framed.. But after the 
matter has been fully discussed and decided before the first 
‘Court, the plaintiffs could only be taken to have come up on 
appeal at their own risk. We therefore direct that the parties 
shall bear their respective costs in the Court below but the 
appellants must pay the Respondent’s costs in the appeal. 
K.C. Appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Horace Owen Compton BEASLEY, Kt., 
‘Chief Justice, Mr. Justice Ramesam AnD Mr. Justice Kine. 


T. R. B. Ranganatha Reddi .. Appellant* (Plaintiff) 
U. . 
Ramaswami Mudali and others .. Respondents (Defendants). 
Limitation Act (IX of 1908), S.6—Child ‘en ventre sa mere’—Whether 
S. 6 of the Act could be taken advantage of. 


Where alienations effected on 5th June, 1902 and 12th August, 1902 were 
‘sought to be set aside by a minor who was born on the 31st of December, 
1902 and had been therefore a child en ventre sa mere at the time of the 
-alienations and the question arose whether S. 6 of the Limitation Act could 
‘be taken advantage of by him, i 


Held, that S.6 of the Limitation Act could be taken advantage of by the 
plaintiff. 


Sabapathi v. Somasundaram, (1892) IL.R. 16 Mad. 76:2 M.L.J. 244 and 
Deo Narayin Singh v. Ganga Singh, (1914) I.L.R. 37 All. 162, referred to. 


Schofield v. Orrel Colliery Company, Limited, (1909) 1 K.B.D. 178 and 
Villar v. Gilbey, (1907) A.C. 139, relied on. . 


Muhammad Khan v. Ahmad Khan, (1928)1.L.R. 10 Lah. 713, disapproved. 
Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in O. S. No. 65 of 1924. ` 
N. Srinivasa Aiyangar for appellant. 
Ch. Raghava Rao for second respondent. 
The Court (Ramesam and’Stoné, JJ.) made the following 
Order of Reference to a Full Bench :— 


Ramesam, J.—This appeal arises out of a suit by a 
son to set aside various alienations. by his father. There 
are several appeals against the decree of the Subordinate Judge 
and one of them is the present appeal. In this appeal one of 
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the alienations sought to be set aside was effected on 12th 
August, 1902, and the other alienation was made on 5th June, 
1902. It is now found by the Subordinate Judge that the 
plaintiff was born on 31st December, 1902, and therefore he 


. was a child en ventre sa mere at the time of the alienations. 


The suit was filed on 3rd January, 1924.. The plaintiff 
would have attained majority on 3lst December, 1920, and 
three years after his attaining majority would have elapsed by 
3ist December, 1923. The suit was filed in forma pauperis 


‘and was filed before that date. The question that arose in the 
‘lower Court and arises here is whether S. 6 of the Limitation 
-Act’can be taken advantage of by the plaintiff. 


The Subordinate Judge relying on Muhammad Khan v. 
Ahmad Khan\, held that the plaintiff is not entitled to get the 
help of S. 6 of the Limitation Act and dismissed the suit as 
barred by limitation. The plaintiff appeals. 


In appeal our attention has been drawn to a judgment of 
this Court decided by a single Judge in Venkatarama Aiyar v. 
Mirthinjaya Aiyar2, where he follows the decision of the 
Punjab High Court and also refers to other cases. The Punjab 
decision itself relies on, two earlier decisions of that Court, 
one as High Court and one as Chief Court, but the reasoning 
in all the decisions is practically the same; and of the decisions 
mentioned in Venkatarama Aiyar v. Mirthinjaya Aiyar2-we 
may observe that the two decisions of the Allahabad High 
Court in Sanket Narain Pande v. Ram Bharos8 and Dhanraj 


‘Rai v. Ram Naresh Rait do not support the conclusion in 


Venkatarama Aiyar v. Mirthinjaya Aiyar2. In the first of 
these cases, the alienation was in April, 1901, and the suit was 
brought in 1922. It was not stated when the plaintiff was. 
born. There is no suggestion that the plaintiff was a child en 


> ventre sa mere in April, 1901, no argument addressed on that 


basis and no refutation of such an argument. The only point 
decided in it is that the plaintiff’s birth does not “ give a fresh 
start to limitation’”’—a view with which I agree. In the second 
case, the alienation was in 1904, when a minor named Sitaram 
on whose behalf a suit could have been filed to set aside the 
alienation was in existence. He died in 1912. Other minor 





1.. (1928) LL.R. 10 Lah. 713. - 2. (1930) 60 M.L.J. Al. 
~ 37 (1924) 79 T.C. 1010. 4. (1924) 79 I.C. 1019.’ 
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plaintiffs filed the suit in August, 1920. The contention accepted 
in the Courts below was that, if within three years after 
attaining majority of Sitaram, other minors are born, they 
will get a fresh start. As the learned Judge pointed out if it 
was so, limitation might run on for ever. This case was not 
a case of a child en ventre sa mere on the date of aliena- 
tion. The Punjab case cited in it is not the Punjab case to 
which I referred but a casein Lachman Das v. Sundar Dasi, 
where the alienation was in 1900 and the plaintiffs about whom 
the question arose were born in 1904, 1908 and'1911 respectively. 
They were not children en ventre sa mere and this case was 
rightly applied in Dhanraj Rai v. Ram Naresh Rai2. I agree 
with the Allahabad view but they do not support the conclusion 
in Venkatarama Aiyar v. Mirthinjaya Aiyar3 as no question 
about a child en ventre sa mere was raised or decided in them. 
In any view they are cases to which S. 6 did not apply. 


It is true, as the learned Chief Justice of the Punjab High 
Court has pointed out, that if a person is not in existence he 
cannot well be described as a minor and for many purposes a 
foetus, ie., a being in embryo, cannot be described to bea 
person in existence. In all such cases, no doubt he cannot be 
described as a minor. But the law does recognise that in certain 
- cases a child’ in the womb of his mother should be regarded as 
a person in existence. Vide Sabapathi v. Somasundaram4 where 
all the authorities are referred to, and also Deo Narain Singh 
v. Ganga Singh’. It seems to us that this view is not peculiar 
to the Hindu Law, but for some purposes a similar doctrine 
seems to prevail in the English law. In in re Wilmer’s Trusts. 
Moore v. Wingfield6, Vaughan Williams, L. J., points out that 
‘though there cannot be the murder of a foetus, foétus can be a 
person in existence for other purposes, and he relies on 
Blackstone’s Commentaries where it was observed that a 
guardian can be appointed of a child in the womb of his 
mother. In Hale v. Halet, mention was made of an earlier case 
where a bill was filed on behalf of an infant en ventre sa mere 
for the purpose of restraining waste. Similar view was also 
adverted to in Villar v. Gilbey8 where it was observed that 





1. (1920) LL.R. 1 Lah. 558. 2. (1924) 79 I.C. 1019. 

3. (1930) 60 M.L.J-521. 4. ` (1892) LL.R. 16 Mad. 76: 2 M.L.J. 244. 
5. (1914) LL.R. 37 All. 162. > . 6. (1903) 2 Ch, 411. 
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a child en ventre sa mere may be a party to an action. 
Therefore, the net result of these authorities seems to be this: 
while for certain purposes a child in the womb of his mother 
cannot be regarded as a person in existence, for certain other 
purposes he may be regarded as a person in existence. In the 
cases in which he should be regarded as a person in existence, 
the question arises whether he should not have the benefit of 
S. 6 of the Limitation Act. S. 6 says that a minor will be 
entitled to institute the suit or make the application within the 
same period after the disability has ceased as would otherwise 
have been allowed from the time prescribed’ therefor in the 


l third column of the first schedule, which period is cut down to 


three years under S. 8 where it is more than three years. For 
the purposes of ascertaining when a disability of a person has 
ceased, we have to go to the Indian Majority Act, which says 
a person becomes a major after the lapse of 18 years after his 
birth and until that period.he is a minor. I do not see any 
logical objection to holding that a child en ventre sa mere in 
the cases when he is regarded as a person, should be regarded 
as a minor until 18 years after his actual birth. Certainly 
he is not a major. The objection that he is not really a 
person cannot stand in the way of holding him to be a minor, 
for we-are dealing only with the cases where the law treats 
him as a person in existence. It is true that the cause of action 
arises only at the time of the alienation and he does not get a 
second cause of action on the date of his birth. But no such 
difficulty arises in this case. As we entertain some doubt 
about the correctness of the decisions above referred to, we 
refer the matter in question to a Full Bench. 


Stone, J—I agree as to the desirability of a reference. 
My difficulty arises from the fact that when one is construing 
a word used in S. 6 of the Limitation Act, according to the 
ordinary rule applicable in the construction of Statutes one has 
to give that word prima facie its ordinary grammatical meaning 
and I feel very much pressed by the fact that in English the 
term “minor” does not mean the same as one means by the 
term “a child en ventre sa mere”. 


N. Srinivasa Aiyangar for appellant. 
Ch. Raghava Rao for 2nd respondent. 
K. Rajah Aiyar for 6th and. 7th respondents. 
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The Hon’ble Chief Justice, Ramesam and King, JJ. 
expressed the following 
OPINION. The Chief Justice.—The question under 


F.B. 
Ranganatha 
Reddi 
Y. 


reference arises out of a suit by a son to set aside various Ramaswami 


alienations by his father. One of the alienations sought to be 
set aside was effected on 12th August, 1902 and the other on 
5th June, 1902. The Subordinate Judge found that the 
plaintiff was born on 31st December, 1902 and was therefore 
a child en ventre sa mere at the time of the alienations. The 
suit was filed in forma pauperis on the day before the three 
years’ period of limitation from the date of the plaintiff’s 
attaining majority had expired. The question that arose in the 
lower Court and arises before us is whether S. 6 of the Limita- 
tion Act can be taken advantage of by the plaintiff. The 
Subordinate Judge dismissed the suit as barred by limitation 
relying on Muhammad Khan v. Ahmad Khani. The learned 


Chief Justice of the Punjab High Court expressed the opinion’ 


that, if a person isnot in existence, he cannot well be described 
asa minor. But Hindu Law does recognise that in certain 
cases a child in the womb of his mother should be regarded as 
a person ‘in existence (Sabapathi v. Somasundaram2 and Deo 
Narain Singh v. Ganga Singh8. That being recognised, it is 
difficult to see why he should not have the benefit of S. 6 of 
the Limitation Act as the Indian Majority Act says that a 
person becomes a major after the lapse of 18 years after his 
birth and is until that time a minor. A person in existence 
must be either a minor or a major and obviously an infant en 
ventre sa mere cannot be a major and must therefore be a 
minor. The view that an infant en ventre sa mere is for 
certain purposes a person in existence is not peculiar to the 
Hindu Law as our learned brother Ramesam, J. correctly 
points out in his order of reference in which he refers to some 
English decisions, namely, In re Wilmer’s Trusts. Moore v. 
Wingfield4 and Villar v. Gilbey’. In addition to these, we 
were referred to Schofield v. Orrell Colliery Company, Limitedé 
where the Court of Appeal held that a posthumus illegitimate 
child of a workman may be a dependant within the Workmen’s 
Compensation Act, 1906. There, the workman was killed by 
an accident arising out of and in the course of his employment 

1. (1928) I.L.R. 10 Lah. 713. 2. (1892) I.L.R. 16 Mad. 76:2 M.L.J. 244. 
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some months before the birth of an illegitimate child, the 
paternity of which he admitted, and it was proved that he was 
engaged to be married to the mother and intended to provide 
for the maintenance of the child, and the. accident occurred 
very shortly before the date fixed for the solemnization of the 
marriage. In the course of the judgment reference was made 
by Cozens-Hardy M. R. to Williams v. The Ocean Coal Co., 
Lid.,1 and on page 181 he says in speaking of that decision: 

“The view of the Court was that the posthumus child had an independent 
right of its own, the principle being that a child en ventre sa mere is to be 
deemed to be born so far as is necessary for the benefit of that unborn 
child”. 

This was also the view expressed by the House of Lords 
in Villar v. Gilbey? to which reference has already been made. 
Another case cited was Athey v. Pickerings, Lid.,8 another case 
under the Workmen’s Compensation Act, in which the facts 
were identical with those in Schofield v. Orrell Colliery 
Company, Limited4 except that the posthumus child was a 
legitimate one. The child was held to be entitled to a sum 
calculated by taking 15 per cent. of £ 2 a week over a period 
from the death of the workman to the date when the child in 
fact would attain the age of fifteen which under the Act was 
the terminus ad quem which, in the case of this posthumus 
child, was some ten weeks more than fifteen years, the terminus 
a quo being the date of the death of the wrokman. Lawrence, 
L.J., in his judgment on page 253 says: 

“Tt seems to me to be a fallacy to suppose that, because a child is to be 
deemed to be born at a certain period, therefore that child attains its age of 
21, or in this case fifteen, or is deemed to attain that age, before it actually 
attains thatage. There is no requirement at all in the Act or in any of the 


circumstances to introduce the fiction into the actual facts of the ascertain- 
ment of the age of that child”. 


This disposes of Shadi Lal, C.J.’s objection in Muhammad 
Khan v. Ahmed Khan’ where he states that there can be little 
doubt that a person cannot be held to be a minor until he is 
born. He therefore considers that if a child in embryo is 
deemed to be aminor in existence on the date of the conception, 
the period of eighteen years’ minority, which would determine 
the disability, would run from that date. In my view, there- 
fore, S. 6 of the Limitation Act can be taken advantage of by 





1. (1907) 2 K.B. 422. 2, (1907) A.C. 139. 
3. 96L.J.K.B.D. 250. ' s 4: (1909) 1 K.B.D. 178. 
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the plaintiff. The case must, therefore, be sent back to the 
Referring Court to be disposed of ‘in accordance with this 
answer. The costs of the reference will be costs in the appeal. 

Ramesam, J.:—I\ agree. j 

King, J.i—I agree. 

This Appeal coming on for final hearing after the expres- 
sion of the opinion of the Full Bench, thé Court delivered the 
following l 

JUDGMENT.—As to item 1 of Sch. 'A. and item 8 of 
Sch. B following the opinion of the Full Bench, we find that 
the suit is not barred by Limitation. On the merits, the 
alienees have not adduced any evidence. The appeal is allowed 
in respect of these two items with proportionate costs 
throughout. 

The appeal as to the other item is wad to have been 
settled out of Court and is therefore not pressed. But as the 
Respondents’ advocate has received no instructions, the Appeal 
is dismissed with costs. If the matter is really settled, this 
Order should not affect the appellant. 

RE — Decree accordingly. 
PRIVY COUNCIL. 
{On appeal from the High Court of Judicature at Bombay. ] 

PRESENT :—LoRD BLANESBURGH, Lorp MACMILLAN AND 
SIR LANCELOT SANDERSON. 


Advocate-General of Bombay `... Petitioners* 
v. . 
Phiroz Rustomji Bharucha and another .. Respondents. 


Legal Practitioner—Misconduct—Conviction for criminal offence—Infer- 
ence—Grounds of conviction if need be proved by Advocate-General—Burden 
of proof on Advocate—Bar Councils Act (XXXVIII of 1926), S. 10 (1). 

The conviction of an advocate of a criminal offence is evidence of his 
misconduct within the meaning of S. 10 (1) of the Bar Councils Act and such 
misconduct, though not committed in his professional capacity, entitles the 
Court to take disciplinary action against him. Where the conviction fora 
«criminal offence is the basis of disciplinary proceedings against a practitioner 
dt is not incumbent on the Advocate-General to adduce evidence of the 
‘grounds on which the conviction was based. Itis for the Court to decide 
whether the conviction of tha offence, in this case of-having been a member 
and having assisted and managed the operations of an unlawful association 
having for its object interference with the administration of the law or with 
the maintenance of law and order and constituting a danger to the public 
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peace; was evidence of such misconduct on ‘the part’ of the Advocate as to 
render him unfit for the exercise of his profession or to call for the Court’s. 
censure. Itis for the impugned Advocate to adduce considerations which 
tight induce the Court to refrain from taking discipliminary action. 


Special leave to appeal against a judgment of the Bombay High Court in 
Advocate-Ceneral of Bombay v. Three Advocates, (1934) I.L.R. 59 Bom. 57, 
refused. i . l 

The facts of the case are fully set out in the judgment of 
the Bombay High Court in Advocate-General of Bombay v. 
Three Advocates, (1934) I.L.R. 59 Bom. 57. 


A. M. Dunne, K.C. and Sir S. Strangman for petitioner. 
D. N. Pritt, K. C. and W. Wallach for respondents. 


8th July, 1935. Their Lordships’ judgment was delivered 
by 

Lorp BranEspurcH.—Their Lordships after hearing 
these petitions came to the conclusion that in none of them: 
were the circumstances such as to justify them in advising 
His Majesty to grant special leave to appeal, and they gave 
expression to that conclusion. 


Their Lordships now propose to state in a few words. 
certain considerations which were present to their minds in 
reaching their decision. 


It is plain that the learned judges of the High Court held’ 
that the fact that the Advocates concerned had been convicted 
of a criminal offence was evidence of their misconduct within 
the meaning of S..10 (1) of the Bar Councils Act and that 
this misconduct, though not committed in their professional 
capacity, entitled the Court to take disciplinary action against 
them. With this view their Lordships agree. The learned. 
judges, in the exercise of their statutory discretion, then 
proceeded to consider whether in the circumstances the mis- 
conduct so proved called for any disciplinary action whether 
in the nature of reprimand, suspension, or removal from 
practice. The learned judges decided that it did not. So 
interpreted, the action of the High Court in thus exercising 
their discretion is not stich as His Majesty can be advised 
further to consider. 


But to avoid all misapprehension their Lordships think it 
right to add that in so advising His Majesty they must not be 
taken- to endorse all the views which are expressed in the 
judgment of the learned-Chief Justice and his colleagues. In 
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particular, their Lordships do not think that it was incumbent 
on the Advocate-General to adduce evidence of the grounds on 
which the convictions were based. It was for the Court to 
decide whether conviction of having been a member and having 
assisted and managed the operations of an unlawful associa- 
tion having for its object interference with the administration 
of the law or with the maintenance of law and order and 
constituting a danger to the public peace was evidence of such 
misconduct on the part of an Advocate as to render him unfit 
for the exercise of his profession, or to call for the Court’s 
censure. It wasfor the impugned Advocate to adduce any 
considerations which might induce the Court to refrain from 
taking disciplinary action. 

Their Lordships do not however find that the learned 
judges misdirected themselves in law as to their powers in the 
exercise of their discretion and, that being so, it would not be 
fitting to express any opinion by way of agreement or other- 
wise on the considerations upon which they proceeded in 
deciding to refrain from any disciplinary action. 

These observations apply equally to the case of the 
pleaders. l 


Solicitor for petitioner : India Office. 
Solicitor for respondents: H. S. L. Polak & Co. 
- KJ. R — Petitions dismissed. 
B. V. V.. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] 
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The Bharat Spinning and Weaving Com- 

pany, Limited .. Appellants* 

3 v. 

Manilal Lallubhai and another .. Respondents. 

Partnership—Dissolution of one firm—New firm started—Effect of 
taking over assets and liabilities of. old firm—Havala entries in new firm— 
If thereby partners -in old become partners in new—Prior statement of a 
witness—Contradictory evidence—Prior statement not substantive evidence— 
Letters between witness and plaintif—Not admissible against defendant— 
Evidence Act, S. 109—W eight of Trial Judge’s judgment. 

‘A firm V.H. whose partners were R.M. firm, Hiralal and Amersi (A) 
was dissolved on a notice sent to Hiralal and A by one V. Harackchand. A 
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new firm M.P. came into existence in 1928, which did business in the same 
shop as was used by V.H. ' The partners of R.M. firm.were the respondents 
and H (father of V. Harackchand). For some reason the profit and loss 
account in the business of V.H. was kept in the said V. Harackchand’s name, 
though money advanced by R.M. was kept in the name of R.M. firm. The 
terms of the partnership deed of M.P. showed thatits partners were H and 
A only. The new firm M.P. took over the business of V.H. with its assets 
and liabilities. M.P. opened an account in the Bank witha declaration that 
Hand A wereits partners, the partnership deed mentioned only them as 
partners and the profit and loss entries in M. P.’s books, made in due course, 
and when the business of M.P. was holding its own, were only in H and A's 
name. A creditor of M.P. obtained a decree against M.P. and sought to 
execute the decree against the respondents, on the ground that R.M. wasa 
partner in M.P. and the respondents as partners in R. M. were liable on the 
decree. To prove this fact that R.M. was a partner, the creditor (plaintiff) 
called A as his witness. But A denied that fact, Thereupon a document 
signed by A to the effect that H’s name in the partnership deed really stood 
for R.M. was put in and treated as substantive evidence. Also certain letters 
written by A to one D, an agent of the plaintiff firm, were admitted without 
proof of A’s authority. 


Held, that the havala entries of V.H. in the firm of M.P. the taking over 
of business of V.H. with its assets and liabilities without an agreement to 
that effect written or verbal etc- were consistent with R.M. being creditors of 
and not partners in M.P. 


- The document signed by A cannot be treated as substantive evidence, and 
the only use that could be made of it was for the purpose of impeaching the 
credit of A, after getting leave of Court to treat him as a hostile witness. 
The letters that passed between Aand Dare not admissible as evidence 
against the respondents. 


The importance attached to the circumstance that the trial Judge saw 


-and heard the witnesses during the trial is greatly diminished when his judg- 


ment is based in material respects on inadmissible evidence. 


The onus is in the first instance on the plaintiffs to prove either (1) that 
the respondents were partners in M.P. or (2) that the respondents had been 
acting as such. Only after that is discharged the burden is shifted on, under 
S. 109, Evidence Act, to the respondents to show that they.do not stand or 
have ceased to stand to each other in that relationship. 


Dunne, K.C., E. L. Norton & M. A. Jinnah for appellants. 
Sir T. J. Strangman for respondents. 
21st June, 1935. Their Lordships’ judgment was deli- 


vered by 


Sir LANCELOT SanpERsoN.—This is an appeal by the 
Bharat Spinning and Weaving Company, Limited (hereinafter 
called the Company) against a final order of the High Court 
of Judicature at Bombay ‘in its appellate jurisdiction dated 
the 24th of March, 1933, which reversed an order made by a 
learned Judge of that Court in the exercise of its ordinary 


original civil jurisdiction datedthe 8th of September, 1932. 
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In the Courts in India two of the points relied upon by 
the respondents to this appeal were, wiz.: (1) whether an 
award under the Indian Arbitration Act (IX of 1899) against 
a firm in the name of the firm is valid; and (2) whether it is 
competent for the High Court under the provisions of O. 21, 
R. 50 (2), of the Code of Civil Procedure, to determine 
whether persons who dispute that they are partners in a firm 
against which an award has been made in the name of the firm 
are so liable. 


Both the Courts in India decided these questions against 
the respondents and their learned counsel has not relied upon 
either of the two points in this appeal.* 

The only other questions were whether in fact the res- 
pondents were partners or held themselves out as partners in 
the firm of Mulchand Pranjivandas. This firm is hereafter 
referred to, for the sake of brevity, as the firm of M. P. The 
matter came before the learned Judge, Kania, J., upon what is 
‘called a “Chamber Summons,” which was taken out on behalf 
of the Company in the matter of the Indian Arbitration Act 
and in the matter of an arbitration between the Company and 
the firm of M. P. and an award dated the 12th of February, 
1931. l 

The summons asked for leave to the Company to exectite 
the said award, which was made against the firm of M. P., 
against four individuals, viz.: (1) Harakchand Tarachand 
(hereinafter called Harakchand); (2) Amersi Harjinandas 
(hereinafter called Amersi) ; (3) Manilal Lallubhai; and (4) 
Madhavlal Lallubhai. The two last mentioned persons are the 
` respondents to this appeal. 

The summons was adjourned into Court for the deter- 
mination of the liability of the respondents; Harakchand and 
Amersi did not dispute their liability as partners in the firm 
of M.P. 

_ At the hearing two issues were framed on the merits, viz.: 
(1) whether Manilal Lallubhai and Madhavlal Lallubhai, or 
‘either of them, were at all material times partners in the frm 
of M. P.; (2) whether they or either of them held themselves 
-ut as partners in the said firm and are liable as such. 

Documentary and oral evidence was produced before the 
learned Judge, who decided both the above-mentioned issues 


* 35 Bom.L.R. 941=A.LR. 1933 Bom, 433 (Ed.). 
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in favour of the Companý and by his order of the 8th Sep- 
tember, 1932, grantéd leave to the Company to execute the said 
award against the respondents as partners in the said firm of 
M. P. as well as against the other two above- mentioned persons. 
who did not dispute their liability. 

The respondents appealed against the above-mentioned 
final order. 

The appeal was heard by Beaumont, C.J. and Rangnekar, 
J., who, on the 24th March, 1933 delivered concurring 
judgments*, and decided, as already stated, the preliminary 
points in favour of the Company and the two above-mentioned 
issues of fact in favour of the respondents. 

The result was that the said order of the 8th of Septem- 
ber, 1932, was set aside, the said chamber summons was. 
dismissed as against the respondents and a declaration was. 
made that the respondents were not partners and that they did 
not hold themselves out as partners in the said firm of M. P. 
It is against this order of the 24th March, 1933, that the 
Company have appealed to His Majesty in Council. 

The material facts are as follows :— : 

The Company are manufacturers of various kinds of 
piece goods at Bombay—Messrs. Purshottam Govindji & 
Company are the managing agents of the Company. By 
eight contracts, the first contract being dated 18th July, 1929, 
and the last the 24th of April, 1930, the Company sold certain 
goods to the firm of M.P. The said firm failed to perform 
their part of the contracts and the Company’s claim in respect 
thereof was referred to arbitration in pursuance of one of the 
clauses which was common to all the said contracts. 

By the above-mentioned award, dated the 12th of Feb- 
ruary, 1931, it was directed that the said firm of M.P. should 
pay to the Company the sum of Rs. 45,259-13-6 with 


- interest on the said .sum at the rate of six per cent. per 


annum from the Ist. of February, 1931, until payment. On 
the Znd March, 1931, the attorney for the Company demanded 
payment of the said amount from Amersi, Harakchand and 
the respondents as partners in the said firm of M.P. On the 
5th March, 1931, both the respondents, through their attorney, 
disputed their liability for the said sum and asserted that: 
they were not partners in the-said firm. 


“* 35 Bom.L.R. 941=A.1.R. 1933 Bom. 433 (Ed.). 
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, Thereupon the Company took out the chamber summons 
which gave rise to the subsequent proceedings to which reference 
has already been made. 

It appears that in 1925 there was a firm in Bombay called 
Vallabhdas Hiralal doing business in piece goods. The said 
firm is hereinafter referred to as the firm of V.H. The 
partners in that firm were another firm called Ramniklal 
Manilal (hereinafter referred to as the firmof R.M.), a man 
called Hiralal Mayachand (hereinafter called Hiralal) and the 
above-mentioned Amersi. 


By the partnership agreement, dated 25th February, 1925, 
it was provided that the firm of R.M. and Hiralal should 
provide certain capital, and that the said firm should have a 
share of six annas, Hiralal eight annas and Amersi three 
annas out of one. rupee of seventeen annas. 


The firm of R.M. dealt mainly in yarn in Bombay and the 


partners were the respondents to this appeal and Harakhchand. 

The books of the firm V.H. were not before the Court; 
it was, however, admitted that in the books of that firm the 
account in respect of money advanced by the firm of R.M. 
was kept in the name of that firm, but for some reason or 
other the account of the share of the firm of R.M.—in respect 
of the profit and loss in the business of the firm of V.H.— 
‘was kept in the name of Vallabhdas Harakhchand: that was 
‘the name of a son of Harakhchand, who was a partner in 
‘the firm of R.M. This was relied upon by the Company as 
an instance, to say the least, of a benami transaction by the 


firm of R.M., and it was said that anyone looking at the | 


books of V.H. would find that the firm of R.M. were creditors 
of, but not partners in, the firm of V.H. 

In their Lordships’ opinion too much importance should 
not be attached to this method of keeping the account, unex- 


plained though it be, for there is no doubt that the above- . 


mentioned partnership agreement of the 25th February, 1925, 
clearly disclosed the fact that the firm of R.M. were partners 
-in the firm of V.H., and as appears from the evidence of 
Dhanjibai, a member of the firm who acted as managing 
agents of the Company, the fact that the firm of R.M. was 
- a partner in the firm of V.H. was well known. 

It appears that the business of the firm of V.H. was.not 
‘profitable and on the 11th of October, 1928, notice of dissolu- 
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tion was sent to Hiss and Amersi by H. K: Mehta, a vakil, 
who purported to act on behalf of his client, a “ Mr. Vallabh: 
das Harakhchand,” who was stated in the notice to be a 
partner in the firm of V.H. 

Mr. Vallabhdas Harakhchand was not a partner in the 
firm of V.H., but apparently the notice was accepted by 
Hiralal and Amersi as having been sent on behalf of the 
firm of R.M.—and as constituting a dissolution of the firm 
V.H. 

A new firm then came into existence. It was called 
Mulchand Pranjivandas, to which reference has already been 
made. It began to carry on business about the 2nd of Novem- 
ber, 1928. The business was in piece goods and was carried 
on in the same shop as had been used by the firm of V.H. 

This firm of M.P. is the firm in which it is alleged by the 
Company that the respondents were partners. 

No deed of partnership was executed either before or at 
the time when the firm of M:P. began to do business, and it 
was not until the 17th of May, 1929, that the partnership 
agreement in respect of this firm was executed. The terms of 
that deed show that the partners in the firm of M.P. were 
Harakhchand and Amersi, the former having a nine annas and 


the latter a seven annas interest in the partnership business. ‘ 


Harakhchand apparently was a man of some means, and 
provided a sum of Rs. 25,000 for the business of the firm. __ 

It is to be noted that Harakhchand was one of the partners 
in the firm of R.M., and Amersi was one of the partners in 


- the dissolved firm of V.H. 


Apparently the new firm of M.P. did in fact take over the 
business of the firm of V.H., with its assets and liabilities, but 
no agreement to that effect, either written or verbal, was 
proved. 

The evidence of the respondent Manilal with respect to 
this matter was as follows :—‘ The firm of M.P. disposed of 
the goods, recovered the outstandings and paid the debts of. 
the firm of V.H.; they took charge of the goods and outstand- 
ings with my permission.” 

This is: one of the features in the case on which the ` 
Company relied as ‘showing that in this transaction there was 
really no change made except that the name of the firm was 
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changed from V.H. to M.P. and that Harilal was got rid of; 
Harakhchand being the representative of the firm R.M. in the 
new firm of M.P. 

The above-mentioned procedure certainly was an unusual 
way of transferring the business liabilities and goodwill of a 
firm to an entirely different firm, and it has undoubtedly to be 
taken into careful consideration before a conclusion on the 
main issue in the case is arrived at. 

It appears that on the 23rd January, 1929, the firm of 
M.P. opened a current deposit account with the Central Bank 
of India, Limited, at Bombay: the account was to be kept in 
the name of the firm M.P. and the names of the partners were 
given to the Bank as Harakhchand and Amersi. 


The business of the firm of M.P. for the first year 1928- 
_ 1929 resulted in a small profit of Rs. 2,885-2-3: entries were 
made in the books of the firm of M.P. under date 1st November, 
1929, whereby a nine annas share of this sum was credited to 
Harakhchand and a seven annas share was credited to Amersi, 
which was in accordance with the terms of the partnership 
agreement. 

It appears to their Lordships that the EEN AT 
three matters, viz.: the opening of the account at the Bank 


with the declaration that the partners in the firm of M.P. 
were Harakhchand and Amersi the partnership deed of 17th 


May, 1929, and the entries in the books of the firm of the 
shares of the profit of Harakhchand and Amersi, which appear 
to have been made in due course, are of much importance, 
because they are events which took place while the business 
was at all events holding its own, and before any trouble 
between the firm of M.P. and the Company occurred. 


The havala entries of the firm of V.H. in the books 
of the firm of M.P. also are in accordance with the case of 
the respondent, wiz., that they were creditors of the firm of 
M.P. in respect -of advances ‘but were not partners. 

In the opinion of their Lordships, however, these last- 
mentioned entries do not carry so much weight as those to 
which reference has previously been made; the evidence shows 


that the said havala entries were made some considerable time 


after January, 1930. The firm of R.M. made advances to 
the firm of M.P., which, however, got into difficulties about 
October or November, 1930, and it appears that the firm of 
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R.M. on the 6th of October, 1930, were pressing the firm 
of M.P. for payment- of the sum of Rs. 24,966. The result 


. of the M.P. firm’s trading for the second year of its existence 


was a loss of Rs. 58,810. 


It is not necessary to enter into further detail of the 
other entries and accounts in the books of the firm of M.P, 
It is sufficient to say generally that they are consistent with 
the case of the respondents, viz., that they were creditors of, 
but not partners in, the firm of M.P. 

It is obvious that this is not conclusive, because if the 
Company’s case is correct and that one or other of the partners 
in the firm of M.P. was benami of the respondents, the books 


` would be kept in such a way as would PSE that Demam 


character. 


The case of the Company, however, was based mainly 
upon the verbal evidence and the inferences to be drawn from 
the proved facts of the case. The learned Judge who tried 
the case, speaking generally, believed the evidence of the 
Company’s witnesses and disbelieved the evidence of the 
witnesses called for the respondents. 


The learned Judges who heard the appeal in India were 
of opinion that though there was ground: for suspicion, -the 
oral evidence was not of sucha nature as to justify the Court 
in holding that the respondents were partners in the firm of 
M.P., especially in view of the absence of any documentary 
evidence to support the case of the Company. 


The learned counsel therefore on both sides drew their. 
Lordships’ attention to the oral evidence with great care, and 
their Lordships are indebted to` them for their assistance in 
this respect. 


Dhanjibhai and Chogmal were very important witnesses 
for the Company, as they testified to conversations and inter- 
views with Manilal and Madhavlal with relation to the busi- 
ness and constitution of the firm of M.P. Dhanjibhai, as 
already stated, was a member of the agency firm, which acted 
on behalf of the Company. This witness was regarded as a 
witness of truth by the learned Judge, who saw him and heard 
him give his evidence, and their Lordships are prepared to 
believe that he was speaking the truth to the best of his 

‘ecollection. Chogmal was a broker and commission agent, 
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who was alleged to be indebted to Dhanjibhai; their. Lordships 
are not prepared to reject his evidence on that ground which 
apparently appealed to the learned Judges who heard the appeal. 
But the evidence of both Dhanjibhai and Chogmal was 
given in August, 1932, nearly four years after the alleged con- 
versations and it is impossible to rely implicitly upon the 
recollection of witnesses as to conversations alleged to have 
taken place so long ago, when there is no documentary evidence 
of any kind to corroborate such recollection and especially when 
the documentary evidence is in direct contradiction thereof. 


The contract made on the occasion of the inauguration of 
the business of the firm of M.P. was for 171 bales, the price 
of which was about Rs. 60,000. That contract was signed by 
Amersi in the name of the firm M.P., as indeed were all the 
subsequent contracts with the Company. 


It is true that Dhanjibhai said he would not have entered 
into these contracts unless he had been given to understand 
that the firm of R.M. were partners in the firm of M.P. If 
that be so, itis difficult to understand why he did not get the 
names of the respondents to the contracts, which were for 
considerable amounts but rested content with a mere verbal 
assurance that the respondents were partners. It has to be 
remembered that the respondents had been making advances 
to the firm of V.P. and continued to make advances to the 
firm of M.P. and this fact may explain the presence of the 
respondents at the material interview at the beginning of the 
Company’s transactions with the firm of M.P. 


Amersi was called as a witness for the Company and in 
his evidence said that the respondents were not partners in the 
frm of M.P. The advocate for the Company thereupon 
tendered a document which Amersi had signed in the presence 
of the Company’s attorney on the 30th April, 1931. This docu- 
ment contained statements to the effect that Harakchand’s 
name in the partnership agreement of the firm of M.P. really 
stood for the firm of R.M. and that the respondents had taken 
part in the management of the business of M.P. Although 
objection was raised as to the admissibility of this document, 
it was admitted and apparently treated as substantive evidence. 


In their Lordships’ opinion this was clearly wrong. The 
only use that could be made of the document was for the 


purpose of impeaching the credit of the witness Amersi after 
56 
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the Court had given leave to the advocate for the Company to 
treat Amersi as a hostile witness and to cross-examine him. 
The Court gave such leave and the document was so used. 


Their Lordships agree with the learned Judge who tried 
the suit, that in view of the statements contained in that docu- 
ment, Amersi was a man upon whose evidence no reliance 
could be placed. But in more than one place in his judgment 
the learned Judge has relied upon statements made by Amersi, 
both verbally and in writing, which were not admissible as 
evidence against the respondents. As for instance the learned 
Judge relied largely upon four letters written by Amersi to 
Dhanjibhai in November, 1930. It is clear that these letters 
were not admissible in evidence against the respondents and 
yet the learned Judge drew therefrom an inference, which was 
very damaging to the respondents, viz., that the letters correctly 
represented the facts stated therein and that Manilal must have 
stated to Amersi that he would go and see Dhanjibhai arid 
that matters had been cleared up between the parties. This is 
only one instance of the wrong admission of evidence with 
regard to statements alleged to have been made by Amersi in 
the absence of the respondents and without any proof of their 


_authority. 


Their Lordships realise to the full the importance of the 
fact that the-learned trial Judge saw the witnesses and heard 
them give their evidence, but that importance is greatly 
diminished if it is found that the learned Judge’s decision in 
material respects is based on inadmissible evidence. 


Much of the evidence of the other witnesses for the Com- 
pany is consistent with the position alleged by the respondents 
that they were interested in the firm of M.P., but as creditors 
for money advanced to the firm and not as partners. This 
would entail frequent communications between the respondents 
and the firm of M.P. and in all probability the presence of one 
or other of the respondents at the shop of the firm of M.P. 


‘There remains to be considered the evidence of the res- 
pondents. It is clear to their Lordships that in some respécts 
they did not adhere to the truth, and their Lordships appreciate 
the grounds on which the learned trial Judge did not accept 
their evidence. But the fact that the respondents did not give 
true evidence in material respects, though most material. for 
consideration, is not sufficient to furnish the Company with the 


. 
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evidence which was necessary { to discharge the onus which hy 
upon them. 

By S. 109 of the Indian Evidence Act it is provided that 
when the question is whether persons are partners, landlord 
and tenant or principal and agent and it has been shown that 
they have been acting as such the burden of proving that they 
do not stand or have ceased to stand to each other in these 
relationships respectiyely is on the person who affirms it. 
There is no doubt that in the first instance it was for the 
Company to prove either (1) that the respondents were 
partners in the said firm or (2) that the respondents had been 
acting as such. Their Lordships after full consideration of the 
evidence are in agreement with the decision of the Appellate 
Court in India, without adopting all the reasons of the said 
Court, that the Company did not discharge the onus which lay 
upon them in respect of either of the said issues. 

The result is that, in their Lordships’ opinion, the appeal 
should be dismissed with costs, and they will humbly advise 
His ie: Majesty accordingly. 

Solicitors for appellants: Watkins & Hunter. 

Solicitors for respondents: T. L. Wilson & Co.. 
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- What S. 35 of the Provincial Small Cause Courts Act does is to investa- 
Court which otherwise would be incompetent to hear any, or certain, small 
cause suits, with power to hear certain of such suits viz., those pending i in 
that Court at the time that Court’s jurisdiction is changed. This is a provision 
manifestly desirable seeing that the same judicial chair is occupied by 
judges, some of whom are invested with higher powers than others. But 
S.35 does not purport to turna small cause suit into an original suit with 
all kinds of changes in procedure and in rights of appeal. 

Where a suit was filed as a small cause suit ina Court having small cause 
jurisdiction but owing to a change in the Judge presiding over the Court, the 
Court temporarily lost small cause jurisdiction and the case together with 
others, was marked as an original suit in order to attract S. 35 of the Act 
and in order to keep in order the records of the Court, and then later on the 
Court ceased to be presided over by that Judge with limited jurisdiction and 
a judge was appointed who had small cause powers so that the suit could 
be tried by. him as a small cause suit, though in fact it was not renumbered 
but allowed to continue on the files as an original suit and.so disposed. of, 
and an appeal was also taken against that decision, on the question whether 
there was a change in the nature of the suit as a small cause one, 

Held, that no appeal was competent as there was no change in the nature: 
of the suit started originally as a small cause suit. 

Kolhipara Seetapathy v. Kankipati Subbayya, (1900) LL.R. 33 Mad. an 
20 M.L.J. 718 (F.B.), followed. 

94 I.C. 77, explained. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Trichinopoly in A. S. No. 97 of 1930, preferred 
against the decree in O. S. No. 515 of 1928 (S. C. No. 1383 
of 1927, on the file of the District Munsif of Kulitalai). 


K. G. Srinivasa Aiyar for petitioners. 

T. K. Sundara Raman for M. Patanjali Sastri for 
respondents. 

The Court delivered the following 


JupcMENT.—This case raises a point of some interest, viz., ` 
whether an appeal lies in the following circumstances. A suit 


is filed as a small cause suit in a Court having small cause 


jurisdiction. Then, owing to a change in the Judge presiding 
over the Court, the Court temporarily loses small cause juris- 
diction and the case, together with other pending small cause 
cases, is marked as an original suit, in order, it is said, to 
attract S. 35 of the Provincial Small Cause Courts Act and in 
order to keep in order the records of the Court. Then the 
Court ceases to be presided over by that Judge with limited 
jurisdiction and a Judge is appointed who has small cause 
Court- powers -so that-the suit can be tried by him as a small 
cause suit. In fact, however, itis not re-numbered, it continues 
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on the files as an original suit, and is so disposed of. Does 
that changé its nature? Or does it remain what it began, as 
viz., a small cause suit. If it became an original suit, an appeal 
lies. If it remained a small cause suit an appeal does not lie. 


Now it.was urged that S.35 of the Provincial Small 
Cause Courts Act operates to change in some way a small cause 
suit into an original suit. In my opinion, it does nothing of 
the sort. ‘What S. 35 does is to invest a Court which otherwise 
would be incompetent to hear any, or certain, small cause suits 
with power to hear certain of such suits viz., those pending in 
that Court at the time that Court’s jurisdiction is changed. 


This is a provision that is manifestly desirable seeing that the. 


same judicial chair is occupied by Judges some of whom are 
invested with higher powers than others. The appointment of 
a Judge with inferior powers would in such circumstances 
obviously dislocate pending business unless provision were 
made to enable him to deal with matters pending in the Court 
over which he presides. This provision is made by S. 35. 


But.S. 35 does not purport to turn a small cause suit into 
an original suit with all kinds of changes in procedure and in 
rights of appeal. It would, in my opinion, be fantastic if the 
whole course of a litigation could be changed after it had 
been started because a Mr. A was the Judge at the time of the 
trial instead of the Mr. B who was the presiding Judge at the 
time’of the filing, still more fantastic if. the appellate rights 
were entirely changed, because although Mr. A was the Judge 
at the time of the filing and at the time of the trial, the case 


had, for office purposes, been given a new number, because in 


between Mr. A was away for a month and Mr. B who had not 
Mr. A’s powers was appointed to preside for that month. 


‘lf this were the law a litigant could not possibly know 
what he was undertaking when he filed a small cause suit. 
He would not know whether he had embarked on litigation 
which (apart from revision) would end in the trial Court ina 
few months or whether he had to face the expenses and 
anxieties and delays involved in an appeal to a Sub-Judge, to 
a District Judge, and to the High Court with a total pendency 
of anything from 3 to 7 years. It might be he had abandoned 
part of his claim to bring it within small cause Court jurisdic- 
tion only ‘to find that he had abandoned that: part in vain 
because of the appointment of a new and temporary Judge. 
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If that were the law it would, in my opinion, call for a 
change. Iam satisfied, however, that it is not the law. In 
Shankarbhai v. Somabhail it was held that the character of 


a suit is not altered by the mode in which the Judge exercised 


his jurisdiction. Ifa Munsif tries a small cause suit on the 
original side no appeal lies for the nature of the suit is not 
thereby changed. See the Full Bench ruling in Kollipara 
Seetapathy v. Kankipati Subbayya®. If, therefore, an appeal 
is taken and disposed of, it must be dismissed for the appellate 
Court has no jurisdiction to entertain it. Ibid., followed Veeran 
Kutti Avaru v. Joosuf Haji Jaffer Saits. 


In the light of the above, I do not consider myself bound 
by Mikkili Ankaya v. Allaparit Rathamma’ which contains 
the observations. “The last point urged is that, if the suit 
although transferred remains a small cause suit, no first appeal 
lies. The answer to that is that the suit does not remain a 
small cause suit though it remains of a small cause nature”. 
That obeservation relates to a case that has been transferred 
under the provisions of S.23. It distinguishes Kollipara 
Seetapathy v. Kankipati Subbaya® on this ground. The 
present case does not involve S. 23 but S. 35 and falls directly 
within the Full Bench ruling. 


I find nothing in the other ‘cases cited, Bakhiawar Mal v. 
Qasim Allis, Sarju Prasad v. Mahadeo Pandeé and Raman 
Nambyar'v..Rayiram Naman’ to compel a different conclusion. 
It follows that the decision of the learned Subordinate Judge 
was made in an appeal which was incompetent and must be 
set aside with costs in this and lower appellate Court. 


K. C. Petition allowed. 


1. (1900) LL.R. 25 Bom. 417. 
2. (1909) I.L.R. 33 Mad. 323: 20 M.L.J. 718 (F. B.). 
3: (1926) 52 M.L.J. 316. 4. (1925) 94 I.C, 77. 
<5, ALR. 1930 Lah. 44. 6. (1915) LL.R. 37 All. 450. 
7. (1934) I.L,R. 57 Mad. 777 : 67 M.L.J. 43. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice RAMESAM AND Mr. JUSTICE 
VENKATASUBBA Rao. 


Ramaswami Pillai ©.. Appellant® (fourth 
v. (Defendant) 
The Trichinopoly Co-operative Credit 
Bànk, Ltd., at Puthur High Road, 
Trichinopoly represented by its Secre- 
tary, V. Krishnaswami Pillai and 
` others .. Respondents (Plain; 
l tiffs and Defendants 
1, 3 and 5 to 7). 


Transfer of Property Act (IV of 1882), S. 52—Amending Act (XX of 
1929)—Decree for widows maintenance—Charge on all properties of the 
family—Properties specified—Subsequent morigage to defendant—Mortgage 
affected by lis pendens—Lis continues after decree. 


One of the sections of the Transfer of Property Act amended. by the 
Amending Act of 1929 is S. 52 and the explanation that has been newly 
added provides, that a suit shall be deemed to continue until complete satis- 
faction of the decree has been obtained or has become unobtainable by 
reason of the expiration of any period prescribed by the law of limitation. 

Where in 1912 a suit for maintenance was instituted against the first 
defendant by a widow of his family and a decree was obtainéd in the suit in 
1914 and in execution of the decree the property was brought to sale in 
Court-auction and purchased by the ‘fourth defendant who obtained sale 
certificate in 1926 but the plaintiff in whose favour a mortgage was subse- 

- quently executed in 1921 brought a suit on his mortgage in -1925, on the 
question whether the suit mortgage was affected by lis pendens. 

Held, (1) the circumstance that a charge was claimed by the widow for 
her maintenance over all the properties of the family could make no differ- 
ence in the application of'the doctrine of lis pendens, if the property was 
sufficiently designated so as ‘to make it directly and specifically the subject- 
matter of the litigation. 

Rattamma v. Seshachalam Sarma, (1926) 52 M.L.J. 520, dissented from. 

(2) That as the Ms continued even after the maintenance decree the 
mortgage in favour of the plaintiff was affected by lis pendens. 

Ramaswami Aiyangar v. Govinda Aiyar, (1916) 31 M. L. J. 839, relied on. 

Mallikarjunudu Setti v. Linganurti Pantulu, (1900) I. L. R. 25 Mad. 244: 
12 M.L.J. 279 (F.B.), referred to and explained. 

Bhojee Mahadev Parab v. Gangabai, - (1913) IL L: R. 37 Bom.. 621, disap- 
proved. 


Appeal against the decree of the Court of the Subordinate 


Judge of Trichinopoly in Appeal: Suit No. 265 of 1928 (A-S. 
No. 92 of 1928 on the file of the District Court, Trichinopoly:) 





#5. A. No. 6800f192.. °° "15th March, 1935: 
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Ramaswami ‘preferred against the decree of the Court of the District 


Pillai 


v. 
Krishna- 
swami 

Pillai. 


Venkata- 
subba 
Rao, J. 


Munsif of Trichinopoly in O.S. No. 20 of 1926. 
T. V. Muthukrishna Aiyar and N. Muthuswami Aiyar for 
Appellant. 


K. Rajah Aiyar for Respondents. 


The judgment of the Court was delivered by 
Venkatasubba Rao, J.—The question we have to decide is, 
whether the suit mortgage is affected by the doctrine of lis 
pendens. In 1912 a suit for maintenance was instituted 
„against the first defendant by a widow of his family. In 1914 
a decree was passed in thatsuit; in 1921 the suit mortgage was 
executed by the first defendant in favour of the plaintiff; in 
pursuance of an execution petition filed by the widow on the 
28th August, 1925, the property in question was brought to sale 
and on the 9th December, it was purchased in Court auction by 
the fourth defendant, to whom in due course a sale certificate 
was issued in February, 1926. The present suit to enforce the 

mortgage was filed on the 22nd December, 1925. , 


~~ The lower Courts have repelled the charges of fraud and 
collusion both in regard to the mortgage in favour of the 
plaintiff and the sale to the fourth defendant in the Court- 
auction. The first question that then arises is, was there in 
the suit, within the meaning of S. 52 of the Transfer of Pro- 
perty Act, a tight to immoveable property directly and specifi- 
cally in question? That the doctrine of lis pendens applies to 
maintenance actions, can on the authorities admit of no doubt. 
The discussion therefore mainly turned on the question, 
whether the widow claimed in the suit, that her maintenance 
should be made a charge on any specific immoveable properties. 
Although the plaint in the maintenance action has not been 
filed, it is perfectly clear from the written statement and the 
decree to which our attention has been drawn, that the widow 
_ specifically mentioned the properties and claimed a charge over 
them. Mr. Rajah Aiyar’s contention that the rule of lis pen- 
dens does not apply, as the charge was claimed on all the 
properties of the family, is entirely without force. True, if 
the properties are not specified or if they are enumerated merely 
for enabling the Court to fix the’ quantum of maintendnce—in 
either case the doctrine will have no application, but if the 
property is sufficiently designated so as to make it directly and 
specifically the subject-matter of the litigation, the fact that the 
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charge is claimed over all the properties of the family, can 
make no difference. If in Rattamma v. Seshachalam Sarmal 
decided by Devadoss, J., on which Mr. Rajah Atyar relies, is 
implied a different rule, we must with all respect dissent from 
it. The contention therefore that the property mortgaged to 
the plaintiff was not directly and specifically involved in the 
suit, must be overruled. 

The next question that arises is, whether in a maintenance 
suit the decree terminates the litigation or the lis must be 
_ deemed to continue even after the decree. In Bhoje Mahadev 
Parab v. Gangabai2 on which the plaintiff’s Counsel relies, the 
facts are these. In 1902 defendant No. 1 obtained a mainten- 
ance decree, which declared a charge in her favour on the 
family property; in 1906the judgment-debtors sold a portion 
of the property to the plaintiff; defendant No. 1 in 1907 
applied to execute the decree; in the execution proceedings one 
of the lands sold to the plaintiff was put to sale and purchased 
by defendant No. 3 in 1910; the plaintiff sued for a declara- 
tion that the sale to him was not affected by the subsequent 
exectition-sale. It was held that the doctrine of lis pendens 
had no application to the case, for the plaintiff purchased the 
property four years after the decree had been passed and when 
no execution proceeding was pending and in such a case (in 
the opinion of the learned Judge) it could not be said that the 
purchase by the plaintiff was made during the active prosecu- 
tion of acontentious suit or proceeding. This case no doubt 
fully supports the plaintiff, but the principle laid down in it 
has not been approved by our Court. In Ramasami Aiyan- 
gar v. Govinda Aiyar8 the question arose whether in a 
mortgage suit lis pendens ceases upon the passing of a decree. 
Seshagiri Aiyar, J., observes: 


“I think the sounder view is to hold that the property continues to be 
subjected to lis pendens until the actual sale is effected”. 


Referring to Bhoje Mahadev Parab v. Gangabai2 just 
cited, the learned Judge goes on to say that he is unable to 
follow the reasoning in that case. Bakewell, J., in the same 
case points out: 


“Under the English Chancery Practice an action for foreclosure or 
sale continues until an order absolute for foreclosure is made, or if an order 
for sale is made until the property is sold and the proceeds are paid to the 
parties; and the High Court of Calcutta has in effect followed this proce- 
OSLO R LLL LLL | CET ID CLIC CCC CON, 


1. (1926) 52 M.L.J. 520. 2. ee LL.R. 37 Bom. 621, 
3. (1916) 31 M.L.J. 839. 
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dure, which also obtains on the Original Side of this Court under its special 
rules of practice.” 


He observes that if the matter were res integra, he 
should be prepared to hold that a mortgage suit remains 


„pending until the rights of parties are finally adjusted i.e., 


until the sale monies are distributed or a final decree is passed 
under S. 90 of the Transfer of Property Act; but he felt him- 
self bound by the decision of the majority in Mallikarjunadu 
Setti v. Lingamurti Pantulu\ which in his opinion involved the 
conclusion that a mortgage suit ceased to be actively prosecuted 
when the decree is passed. Seshagiri Aiyar, J., however, ` 
treating the observations in that case-as obiter, held, as already 
stated, that the lis continues even after the decree. As regards 
the actual decision in the case, both the learned Judges agreed 
that the lease executed by the mortgagor before the sale was 


inoperative. We are of the opinion that the correct principle 


is that formulated by Seshagiri Aiyar and Bakewell, JJ., in 
this case and that the Full Bench decision cannot be regarded 
as an authority in the contrary sense. In two recent cases 


(Abdul Muhamad Rowther v. Seethalakshmi Ammal? and 


Aravamudhu Aiyangar v. Zamindarini Srimathi Abhiramavalli 
Ayah8) the view of Seshagiri Aiyar, J., has been adopted. 
One of the sections of the Transfer of Property Act amended 
by the Amending Act of 1929 in S. 52 and the Legislature has 
refused to give effect to the Bombay view,.for the explanation 
that -has newly been added provides, that the suit shall be 
deemed to continue until complete satisfaction of the decree 
has been obtained or has become unobtainable by reason of the 
expiration of any period prescribed by the law of limitation. 
We must therefore hold, disagreeing with the Lower Court 
that the lis continued after the decree and that the mortgage 
in favour of the plaintiff is affected-by lis pendens. 


We may here mention that the arrears of maintenance due 
to the widow at the time of the execution-sale amounted to 
Rs. 253 odd. The fourth defendant purchased the property 
for Rs. 200 subject to the charge for subsequent maintenance 
payable to the widow. The plaintiff offers to redeem the property 
by paying to the fourth defendant the amount of the paramount 
charge which he recognises, namely, Rs. 253 odd and says that 
after redemption, he will similarly hold the property subject 





. 1. (1900) L-L.R. 25 Mad. 244: 12 M.L.J. 279 (F.B.). 
@. (1930) 33 L.W. 109. 3. (1933) 66 M.L.J. 566, 
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to the charge in respect of future maintenancé. The position 
is shortly this: the fourth defendant represents the prior 
chargeholder and the plaintiff is the subsequent encumbrancer. 
The latter would ordinarily be entitled to redeem the prior 
charge, but the result of our holding that his mortgage is 
affected by lis pendens, is that he is deprived of that right. 

The other contentions raised by Mr. Rajah Aiyar. do not 
require serious notice. 

In the result, the second appeal is allowed and the suit 
as against the fourth defendant is dismissed ; the plaintiff will 
have no relief as against the suit property. We direct each 
party to bear his costs throughout. 

K. C. —— - Appeal allowed. 

© [FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :-——S1R Horace OWEN Compton BEASLEY, Kt., 
Chief Justice Mr. Justice CornisH AND Mr. Justice PAND- 
RANG Row. 


Adapa Papamma and another .. Appellants* (Plaintiffs 
l v. and 3) (Decree-holders) 


Darbha Venkayya and others .. Respondenis( Defend- 
ants 1, 3 and 5 to 13 


Judgment-Debtor). 


Indian Evidence Act (I of 1872), S.92—Oral agreement not to execute a 
decree—Whether could be pleaded in bar of execution—Exxcuting Court can 
go into the question of its genuineness. 

The rule enacted by S. 92 of the Indian Evidence Act is a rule excluding 
evidence of oral agreement varying the terms of certain documents, and it 
implies that but for such exclusion the agreement could in law vary the 
terms. The law does not contemplate the possibility of varying the decrees 
of Court by mere agreement between the parties thereto; the mischief 
against which S. 92 of the Evidence Act is directed, could never affect 
decrees. Attempts to vary the terms of decrees are guarded against not by 
` any rule of evidence but by rules of procedure, such as those relating to 
amendment of decrees, appeal, review and execution of decree. To constrne 
S. 92 of the Indian Evidence Act so as to include decrees within its purview 
is to construe things clean from the purpose of the things themselves. 

Case-law reviewed. 

Where an agreement not to execute a decree entered into subsequent to 
the filing of the suit but before the passing of the decree, was pleaded in 
bar of execution against the judgment-debtor, f 

Held (1) that S. 92 did not apply to an agreement of that kind, that it 
could be pleaded in bar of execution and that the executing Court could 
determine whether the agreement was true. . 

Chidambaram Chettiar v. Krishna Vathiyar, (1916) LL.R. 40 Mad. 233: 
32 M.L.J. 13 followed. ` 


* A. A. O. No. 185 of 1931. -o © - 29th March, 1935. 
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Butchiah Chetti v. Tayor Rao Naidu, (1930) 54 M. 184 at 196=60 M.L.J. 
721, relied on. 


Appeal. against the order of the Court of the Additional 
Subordinate Judge of Cocanada, dated the 8th day of October, 
1930 and passed in E. P. No. 91 of 1928 in O.S. No. 61 of 
1920. 


G. Lakshmanna and G, Chandrasekhara Sastri for aes 
lants. 

P. Somasundaram and C. Rama Rao for respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—This is an appeal from the order of 
the Additional Subordinate Judge, Cocanada,-dated 8th Octo- 
ber, 1930, dismissing a petition for executing the decree in 
O. S. No. 61 of 1920 on the file of the Sub-Court, Cocanada, 
as against the first judgment-debtor. The petitioner is the 
son and legal representative of the deceased second decree- 
holder and he applied to execute the decree for the benefit of 
the first decree-holder who did not join in the application. The 
decree sought to be executed was dated 28th September, 1922, 
and the application was made on 12th October, 1928 for realis- 
ing the mesne profits and costs awarded by the decree by 
arresting the first judgment-debtor and by attaching his proper- 
ties as well as those of some other judgment-debtors. The appli- 
cation was resisted by the first judgment-debtor alone, and on 
two main grounds, namely, that there was an oral agreement 
between him and the petitioner in his capacity as agent of the 
two plaintiffs in the suit sometime after he had filed his written 
statement in the suit and before the passing of the decree to 
the effect the plaintiffs would not execute any decree that 
might be passed against him in the suit provided he did not 
contest the suit, and that the claim to execute the decree against 
him is barred by limitation. The additional Sub-Judge found 
that while the claim was not barred by limitation, the oral 
agreement relied upon by the first judgment-debtor was true 
and could be successfully pleaded in bar of execution. The 
appeal of the petitioner in execution is directed spans the 
latter finding about the oral agreement. 

Three contentions are raised by the appellant in this 
appéal, namely, (1) evidence of the oral agreement is excluded 
by S. 92 of the Indian Evidence Act, 

(2) the oral agreement cannot be pleaded in bar of exe- 
cution in the Court executing the decree, and 
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(3) the alleged oral agreement is not true. 


In order to succeed in his first contention the appellant 
has to establish two propositions, namely, that decrees come 
within the purview of S. 92 of the Indian Evidence Act, and 
that evidence of the oral agreement pleaded in this case is 
tendered for the purpose of contradicting, varying, adding to, 
or subtracting from the terms of the decree sought to be 
executed. The first of these propositions raises a question of 
law regarding which there is a conflict of opinion which is 
well-nigh irreconcilable. According to one view a decree is a 
“matter required by law to be reduced to the form of a docu- 
ment”, the parties shown in the cause title of the decree being 
parties to the instrument, and therefore comes within the 
purview of S. 92 of the Indian Evidence Act. This view was 
taken in Rajah of Kalahasti. v. Venkatadri Raoi following an 
earlier unreported decision by Napier and Krishnan, JJ., in 
S.A. No. 62 of 1920, and dissenting from the contrary view 
taken by the Calcutta High Court in Debendra Narain Sinha v. 
Sourindra Mohan Sinha? and in Ananda Priya v. Bijoy 
Krishna3, The bench decision in Rajah of Kalahasti v. 
Venkatadri Raol was followed by a single Judge in 
Gopala Krishna Aiyar v. Sankara Aiyar4. The same view 
had been expressed obiter by one of the two Judges of the 
Allahabad High Court who decided Lachman Das v. Baba 
Ramnath Kalikamliwala5 but it was dissented from by the 
learned Chief Justice of the same Court in a subsequent 
case, Ganga Dihal Rai v. Ram Oudhé and also by a ‘single 
Judge of the Rangoon High Court in Ma Shwe Pee v. 
Maung San Myot. The latest case is Abdul Karim v. 
Hakam Maltani Mal8 in which a single Judge agreed with the 
ruling in Hotchand Tolaram v. Premchand® to the effect that 
an oral agreement between parties to a decree varying the 
terms of the decree can be proved and that the proof thereof is 
not barred by S. 92 of the Evidence Act. 


Debendra Narain Sinha v. Sourindra Mohan Sinhai0 and 
the unreported case decided by Napier and Krishnan, JJ., 
peak en E 

1. (1927) LL.R. 50 Mad. 897: 53°‘M.L.J. 533. 


2. (1914) 24 I.C. 391. 3. A.I.R. 1926 Cal. 643. 

4. A.LR. 1930 Mad. 673. 5. (1921). L.L.R. 44 All. 258, 
-6. ADR. 1929 All. 79. A ee LL.R. 6 Rang. 573. 
8. (1933). I.L.R. 14 Lah. 668. LR. 1931 Sind 42., 
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(S.A. No. 62 of 1920) may be taken as representing the two 
contrary views, as the remaining cases more or less follow the 
one or the other of these two. In the former case it was held 
that the words “any matter required by law to be reduced to 
the form of a document” found in the earlier part of S. 92 of 
the Indian Evidence Act are controlled by the words “as 
between the parties to any such instrument or their represen- 
tatives in interest” in its later part which are applicable only 
in the case of documents of a dispositive character, and that 
the former words have therefore a narrower scope in S. 92 
than in the preceding section, and cannot cover the c4se of a 
decree; reliance was also placed on the omission of these words 
from the fourth proviso to S 92. Napier, J., was of opinion 
that: i 


“the result of this decision is certainly startling, for it comes to this: 
that, where a decree has been given, it would be open to one of the parties to 
come into Court with a fresh suit the next day saying that directly after the 
decree was passed the parties made an agreement to vary its terms.” 


It does not appear, however, that this result would follow 
from the decision; the criticism fails to take note of the pro- 
visions of S. 47, Civil Procedure Code and of O.21,R. 2, Civil 
Procedure Code. Napier, J., was further of opinion that .a 
decree was an instrument between the parties to the suit in 
which the decree was passed, and Krishnan, J., concurred in 
this opinion, and did not ‘think that the words “between the 
parties” necessarily imply that the document should be executed 
by one of the parties. This second line of cirticism appears to 
ignore the real nature of a decree and the part which the Court 
plays in bringing a decree into existence. 


The correct method of approaching this question is 
to consider first the real nature of a decree. Apart 
from the definition of “decree” in S. 2 (2) of the Code 
of Civil Procedure, in all systems of jurisprudence this word 
or its equivalent means an adjudication by a Court of the 
rights of the parties litigating before it; it is not an act of the 
parties but an act of the Court, and derives its binding force 
or validity from the authority of the Court and not from any 
agreement or contract between the parties. A decree is not a 
creature of consensus but of the Court. Only a Court can 
bring it into existence, and only a Court can vary or nullify it. 

` Even when the parties to a suit compromise the suit the 
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agreement or compromise does not become a decree until the 
Court directs the passing of a decree in the terms of the com- 
promise. ‘Even where parties adjust a decree an order of the 
Court is necessary to give effect to the adjustment; without 
such an order the adjustment by the parties leaves the decree 
as it is.- A decree or its terms cannot be varied or modified 
except by the Court; it is a matter of procedure and not of 
rules of evidence. The parties cannot by their agreement alone 
vary or modify the terms of the decree, whether the agreement 
be oral or written. - 


_ The rule enacted by S. 92 of the Indian Evidence Act is a 
rule excluding evidence of oral agreement varying the terms 
of certain documents, and it implies that but for such exclusion 
the agreement could in law vary the terms. Where no such 
variation is. possible in law by agreement, whether written or 
oral, the. rule of exclusion of evidence of oral agreement cannot 
apply, and this is the case with a decree. The law does not 
contemplate the possibility of varying decrees of. Court by mere 

agreement between the parties thereto; the mischief against 
which S. 92 of the Indian Evidence Act is directed could never 
affect decrees. Attempts to vary the terms of decrees are 
“guarded against not by any rulé of evidence but by rules of 
procedure, such ‘as those relating to amendment of decrees, 
appeal, review and execution of decrees. To construe S. 92 of 
the Indian Evidence Act so as to include decrees within its 
purview is-to construe things clean from the purpose of the 
things themselves. . 


The second proposition covered by the first contention of 
the appellant has also not been established -in-the present case. 
The first judgment-debtor does not seek to vary the terms of 
the decree; it is not his case that the terms of the decree were 
varied by the oral agreement, but that it was agreed that the 
decreé against him should not be executed. An agreement not 
to execute a decree does not vary its terms, and in the present 
case the agreement pleaded is not one to which all the parties 
to the decree are parties but only some of-them, as the other 
defendants are not parties to it: S. 92 of the Indian Evidence 
Act does not apply to an agreement of this kind see Goseti 
Subbarao v. Vari gonda N arasimham! and Sri S ailam v. 





1. (1903) LL.R. 27 Mad. 368: 14 M.L.J. 218. 
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Bhushayya. The first contention of the appellant therefore 
fails. 

The next question is whether the oral agreement can be 
pleaded in bar of execution. The oral agreement is one sub- 
sequent to the filing of the suit and prior to the passing of the 
decree, and according to the Full Bench decision in Chidam- 
baram Chettiar v. Krishna Vathiyar2 such an agreement can 
be pleaded in execution. That decision was itself based on 
previous decisions to the same effect. Abdur Rahim, O.C.J. 
refers at p. 237 to the fact that “by along course of decisions 
in this Presidency it has been held that an agreement made 
before the passing of the decree, by which the decree was not 
to be executed for a certain time, isa matter to be enquired 
into and decided by the executing Court”, and at p. 238 to “the 
practice which has so long obtained in this Presidency”. 
Seshagiri Aiyar, J. bases his opinion expressly on the practice 
in this Presidency; he observes at p. 240 that he would have 
hesitated a great deal before allowing agreements of this kind 
to be raised in execution if the matter were res integra. 
Phillips, J., who dissented from the majority view was of 
opinion that the case was one to which “the principle of stare 
decisis need not be strictly applied”. The decisions of other 
High Courts on this point were considered by the Full Bench, 
viz., Laldas v. Kishordas’ and Gauri Singh v. Gajadhar Dast 
which adopted the same view as that of the majority of the 
Full Bench, and the Calcutta cases, Benode Lal Pakrashi v. 
Brajendra Kumar Saha’, Hassan Ali v. Gauzi Ali Mirë and 
Chhoti Narain Singh v. Mussit. Rameshwar Koert which took 
a different view, and it is therefore unnecessary to consider 
them in detail. The Madras decisions subsequent to the Full 
Bench case, Chidambaram Chettiar v. Krishna Vathiyar? do not 
disclose any real departure from the rule laid down by the 
Full Bench. The case-law has been so exhaustively reviewed 
by a Bench of this Court in a recent case, Butchiah Chetti v. 
Tayar Rao Naidu’ that it is unnecessary to go through it 
again. The conclusion arrived at was tersely stated by, 
Pakenham Walsh, J., who pronounced the judgment of the 


<u me 





i. (1924) 48 M.L.J. 280 
2. (1916) I.L.R. 40 Mad. 233: 32 MLJ. 13 vee 
3. (1896) I.L.R. 22 Bom. 463 (F.B.). 4, (1909) 6 4 
5. (1902) LL.R. 29 e (1902 0D 6 CW R (1903) ris R. 31 Cal 179. 
8. (1930) LL.R. 54 Mad. is: 60 M.L.J. 721, 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 457 


Bench as follows, at p. 196; “On a review of the authorities it 
appears to us that the Full Bench case, Chidambaram Chettiar 
v. Krishna Vathiyar! only covers agreements which relate- to 
execution, and not to agreements which attack the decree 
itself”. This view which reconciles almost all, if not all, the 
Madras decisions on the subject, is one with which I venture to 
express my entire concurrence. The agreement pleaded in the 
present case is one which relates to execution alone, and does 
not attack the decree itself,—for it is merely.an agreement not 
to execute the decree as against the Ist judgment-debtor, and 
nothing more. It follows therefore that the agreement can be 
pleaded in execution, and that the executing Court can deter- 
mine whether the agreement is true. ` 


The only question which remains is whether the agreement 
is true. The learned Subordinate Judge was of opinion that it 
is true, and in a simple question of fact like this, the deter- 
mination of which depends ona correct appreciation of oral 
evidence, the finding of the trial Judge is prima facie entitled 
to great weight. Nothing hasbeen said on this part of this 
case which gives any room for doubting the correctness of the 
finding of the learned trial Judge. - The 1st judgment-debtor, 
who is an advocate of 29 years’ standing, has given evidence 
in support of his case, and his evidence was unshaken in cross- 
examination. His evidence is corroborated by his clerk, and 
also by the vakil who appeared for him in the suit. The oral 
evidence is fully supported by the admitted facts of the case, 
viz., that the lst judgment-debtor who had filed a written state- 
ment of defence and engaged a vakil in the suit gave up his 
contest at the end, that is, after the agreement, and even gave 
evidence on behalf of the plaintiffs-at the trial, and that in the 
previous three execution petitions there was no prayer to exe- 
cute the decree as against the 1st judgment-debtor. There is 
no plausible explanation of these important facts given by the 
appellant decree-holder. The learned trial Judge very rightly 
relied upon these undoubted facts in assessing the value of the 
oral evidence on the point. Whether looked at in the light of 
the evidence in the case or in the light of the probabilities of 
the case the question can be answered in only one way, and that 
is the way in which it was answered by the trial Judge. The 
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question really admits of no doubt, and the finding of the 
learned Judge in the Court below is obviously right. 

It follows from what has been said above that this appeal 
must fail. It is accordingly dismissed with costs of the Ist 


' Respondent. Vakils’ fee is fixed at Rs. 100 under R. 46 of 


App. III of the Appellate Side Rules. 
K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 





Jonnavaram Balireddi .. Petitioner* (ninth Defendant) 
v. 
Khatipulal Sab alias Abdul 
Satar and others .. Respondents (Plaintiff and De- 


fendants 1 to 8 and 10). 


Court-Fees Act (VII of 1870, as amended in Madras), S.7 (iv-A) and 
(v)—Suii to set aside mortgage and sale-deeds executed by plaintiff's father 
—Prayer for possession of properties covered by deeds—Court-fee payable— 
Value of immoveable properties covered by deeds—Mode of determining. © 

Where a person sued to set aside certain mortgage deeds and sale-deeds 
executed by his father and for possession of the immoveable properties 
covered by them, 

Held, that the suit was in substance one for the cancellation of documents 
securing money or other property having a money value, and the plaint was 
leviable to court-fee under S. 7 (iv-A) and not S. 7 (v) of the Court-Fees 
Act, even though the prayer for cancellation was coupled with that for 
possession, 

Sundara Ramanujam v. Sivalingam, (1923) I.L.R. 47 Mad. 150: 45 M.L.J . 
431 and Ramakrishnayya v. Seshamma, (1934) 68 M.L.J. 369, relied on. 


Held’ further, that in the case of the mortgage deeds court-fee was payable 
on the principal amount secured, and that in the case of the sale-deeds court- 
fee was payable on the market value of the properties and not on their 
artificial value as determined under S. 7 (v) of the Act. 


Venkatanarasimha Raju v. Chandrayya, (1926) 53 M.L.J. 267 and 
Venkatasiva Rao v. Satyanarayanamurthy, (1932) 63 M.L.J. 674, considered. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to revise 
the order of the Court of the District A tan or Prodattur in 
O. S. No. 1222 of 1930. 


Ch. Raghava Rao for petitioner. 
. M. Ranganatha Sastri for respondents. 





r 
` 


* C. R. P. No. 51 of 1934. ‘15th April, 1935. 
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The Court delivered the following 

Jupemenrt.—The suit has been brought by the plaintiff 
for the setting aside of certain mortgage deeds and sale-deeds 
executed by his father and for possession of the immoveable 
properties covered by them. S. 7 (iv-A) introduced into the 
Court-Fees Act by the Madras Amendment reads thus :— 


“Ina suit for cancellation of a decree for money or other property 
having a money value, or other document securing money or other 
property having such value, according to the value of the subject-matter of 
the suit, and such value shall be deemed to be if the whole decree or other 
document is sought to be cancelled, the amount or the value of the property 
for which the decree was passed, or the other document executed, if a part 
of the decree or other document is sought to be cancelled, such part of the 
amount or value of the property.” . - 

The plaintiff prays, in the words of this section, for the 
cancellation of documents securing money or other property 
having money value. Mortgage instruments answer the descrip- 
tion of documents securing money; so far as sale-deeds are 
concerned, they are, as I have held in Doraiswami v. Thanga- 
velui, documents securing “ other property ” within the meaning 
of the section. This is what I observed in that case: 

“The words securing money or other property ” are not happy; but the 
question is: Is this or not a suit for cancellation of a document securing 
property having money value? I think it clearly is. I have no doubt the 
release deed in question is a document securing property; in other words, by 
that document, the property covered by it is made secure to the defendants. 
Can there be any doubt that a sale-deed comes within the terms of this 
section? The present instrument does not materially differ from a sale- 
deed. By that, the rights of the plaintiffs in the partnership and its property 
have been transferred for consideration to the defendants. The word 
“secure” may mean according to the Oxford Dictionary, “to make the 
tenure of a property secure to a person.” I am therefore, of the opinion that 
the proper section applicable is S. 7 (iv-A).” 

The amount of court-fee payable depends upon “ the value 
of the subject-matter of the suit ”—that is what the section 
says. Where a document securing money is ‘sought to be 
cancelled, the section goes on to say, that the value of the 
subject-matter shall be deemed to be “ the amount for which 
the document is executed.” In the case of a mortgage instru- 
ment therefore, the court-fee has to be computed on the 
amount for which the instrument is executed, in other words, 
the principal amount secured by it. This is the plain effect of 
the words of the section, and I fail-to see how the method of 


computation fixed in“S. 7 (vy can possibly be applied. 








1. A. I: R. 1929 Mad. 668, 
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Now as regards the sale-deeds, the ġuestion arises, is the 


-value referred to in the section, the actual value of the 


property, and that is to say, its market-value or the artificial 
value prescribed by S. 7. (v)? The last-mentioned section 
deals with suits for possession and the legislature has expressly 
enacted that in such suits the value shall be determined in a 
particular manner. Clause (iv-A) refers simply to “ the value 
of the property ”, which means ‘ value ’ as generally understood, 
whereas Clause (v) prescribes an artificial method of valuation. 
There is no reason to construe Clause (iv-A) inthe light of 
Clause (v) which deals with a specific matter; indeed, when 
the legislature intends to prescribe an artificial method, it . 
says so in express terms, as Clause (iv) (c) also shows. I am 


‘therefore of the opinion that in the case of the sale-deeds, the 


amount of court-fee payable must be computed on the market- 


-value of the properties with which they deal. Mr. Ranganatha 


Sastri for the respondents relies upon Venkatanarasimha 
Raju v. Chandrayyal and Venkatasiva Rao'v. Satyanarayana- 
murthy2 for his contention that the statutory valuation under 
S. 7 (v) furnishes the true basis. The learned Judges in 


the former case observe: 


“When there is in the Act itself a special rule as to valuing the pro- 
pertyin suits for court-fees, we think it is‘ proper to take that method of 
valuation in preference to any method to get the value where there is no 


indication that any other method should be adopted.” 


With great respect, there is a fallacy, as I have shown, 


‘underlying this reasoning. Sitting as a single Judge, I should 


consider myself bound by these decisions, but the present case, 
as:I have said, deals with mortgages and sales, whereas the 
two cases referred to above deal: with decrees. 

Another question arises, namely, the prayer for cancella- 
tion being coupled with that for possession, is the court-fee to 
be computed under Clause (iv-A), or Clause (v)? Sundara 
Ramanujam v. Sivalingam’ bears on this point. There the 
suit was for the specific performance of a contract of sale and 
for possession of the property. It was held S. 7 (x) (a) 
applied. This is what I observed in my judgment in that case: 

“ Then it is argued that,-as the plaintiff also claims possession in the suit, 
the suit must be regarded as one for possession. But the specific provision 


relating to suits for specific performance excludes the applicability of the 
general provision relating to suits for possession.” 


_ A. (1926) 53 M.L.J..267. 2. (1932) 63 M.L. J. 764, 
3. (1923) LL.R. 47 Mad. 150: 45 M. B J. 431. 
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Moreover, as pointed out by me in Ramakrishnayya v. 
Seshammal while dealing with a cognate subject: 


“The maxim generalia specialibus non derogant applies. General words 
do not derogate from special; conversely, a special law derogates from a 
general law.” 


I therefore hold that the section under which the court- 
fee has to be computed, is S. 7 (vi-A) and not S. 7 (v). 


With these observations the case will go back to the lower 
Court and it is directed to assess the court-fee in accordance 
with the directions contained in this judgement. If the value 
of the suit so determined is beyond the pecuniary jurisdiction 
of the District Munsif’s Court, an order will be made by that 
Court returning the plaint for presentation to the proper Court. 


I make no order as to costs. 
B. V. V. i — Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


Nandi Reddi Rama Govinda Reddi ..- Appellant* (Plaintiff) 
v. 
Karrepu Lakshmi Reddi ' .. Respondent (ninth De- 
fendant). 


Transfer of Property Act (IV of 1882), S. 108 (c)—Scope—Covenant for 
quiet enjoyment—Long-term lease granted by Hindu widow—Death of lessor 
during term of lease—Dispossession of lessee by reversioners—Transaction 
shown’ not to be binding on reversion—Damages for dispossession before 
expiry of lease—Lessee whether entitled to recover. 


Section 108 (c) of the Transfer of Property Act does not merely 
reproduce the qualified covenant for quiet enjoyment under the English law 
but embodies what is known as an absolute covenant for quiet enjoyment, 
a covenant that is available for the whole stipulated term irrespective of the 
termination of the interests of the grantor. 


The plaintiff took from a Hindu widow a“ Munigutta” for a term of 
fifteen years for a stated consideration, the properties dealt with having been 
inherited by her from her son. One year thereafter the widow died and the 
‘reversioners dispossessed the plaintiff contending that the transaction was not 
binding on the reversion. The plaintiff sued claiming that the reversioners 
or her personal heirs should pay up the. unsatisfied portion of the amount 
advanced with interest thereon by way of damages. The lower Court held 
that the transacticn which was in tke nature of a lease for a premium was 
not binding on the reversion, and disallowed the claim for compensation 
against the reversioners as also against the widow’s personal heirs. 

Held, that the plaintiff was entitled to rely onthe statutory covenant 
for quiet enjoyment enacted by S, 108 (c), Transfer of Property Act, and 


1. (1934) 68 M.L.J. 369. 
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was entitled to recover from the widow’s personal heirs compensation in 
respect of his dispossession during the term of the lease. 


Distinction between express and implied covenants for quiet enjoyment 
pointed out, 


Webb v. Macpherson, (1903) L.R. 30 I.A. 238: LL.R. 31 Cal. 57:13 M.L. 
J. 389 (P.C.) and Arunachala v. Ramaswami, (1911) LL.R. 38 Mad. 1171 at 
1173: 27 M.L.J. 517, relied on. ; 

Parsottam Veribhai v. Chhatrasangji, (1916) LL.R. 41 Bom. 546 and 
Krishnaji Sakharam v. Kashim, (1919) LL.R. 44 Bom. 509, distinguished. 

Appeal against the decree of the Court of the Subordinate 

Judge of Kurnool in A. S. No. 19 of 1929 (A. S. No. 85 of 
1928, District Court of Kurnool) preferred against the decree 
of the Court of the District Munsif of Nandyal in O. S. 
No. 639 of 1926. 


B. Somayya for appellant. 
A.C. Sampath Aiyangar for respondent. 
The Court delivered the following 


JupemEentT.—The plaintiff (appellant) had taken froma 
widow a document which is described as a Munigutta on 9th 
June, 1922, for a term of 15 years for a stated consideration 
of Rs. 1,500. Munigutia is described in Mr. Brown’s Telugu 
Dictionary as ‘ forestalled rent’ or ‘usufruct of land in 
satisfaction of debt.’ The learned Subordinate Judge has 
proceeded on the footing that the sum of Rs. 1,500 was given 
not as a loan but only as a premium for the lease. The docu- 
ment related to properties which the grantor had inherited 
from her son. She died in August, 1923, and shortly thereafter 
the reversioners dispossessed the plaintiff, contending that the 


transaction was not binding upon the reversion. Hence the 


‘suit by the plaintiff claiming that either the reversioners should 
pay up the unsatisfied portion of the Rs. 1,500 with interest 
thereon by way of damages, or that the like compensation 
should be paid to him out of the private estate of the grantor. 
Both the Courts have found that the ninth defendant is in 
possession of the private properties of the grantor. They 


_ have also held that- the transaction was not one binding upon 


the reversion and that therefore the plaintiff could not claim 
any compensation from the reversioners. The first Court 
gave a decree to the plaintiff for a sum of Rs. 946 against the 
ninth defendant. The lower appellate Court agreed that, if 
the plaintiff was entitled to compensation, the sum of Rs. 946 
represented a fair compensation; but it was of opinion that the 
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plaintiff was not entitled to compensation and hence dismissed Nandi Reddi 
the suit. Lakimi 
AKS. i 

There has been some little discussion before me as to Reddi, 
whether the document should be understood to amount to a 
usufructuary mortgage or to a lease. For the purpose of the 
present case, the difference seems to me immaterial because, in 
the one case the plaintiff’s claim would be supported by S. 68 
(d) ofthe Transfer of Property Act and.in the other, by 
S. 108 (c) of the Act. The argument has accordingly procee- . 
ded upon the basis that the transaction was one in the nature 
of a lease particularly in view of the Subordinate Judge’s 
observation that the sum of Rs. 1,500 was paid not as a loan 
but as premium. 

The Subordinate Judge disallowed the plaintiff’s claim, on 
the authority of the decision of the Bombay High Court in 
Parshottam V eribhai v. Chhatrasangji1 and of certain observa- 
tions of Dr. Gour in his Transfer of Property Act, when 
commenting on S. 108 (c). The Bombay case and another 
case in that Court referred to by Mr. Sampath Aiyan- 
gar here, namely, Krishnaji Sakharam v. Kashim2 may be 
briefly disposed of. In Parshottam Veribhai v. Chhatrasangjil 
a usufructuary mortgagee from a Talukdar resisted a claim for 
possession by the Talukdar’s successor and insistéd that he 
must be paid the mortgage amount before the successor could 
get possession. The transaction was governed by a Bombay 
statute, Act XXI of 1886, under which such a mortgage was 
invalid beyond the life-time of the mortgagor. Toa case of 
that kind, the learned Judges, if I may say so with respect, 
rightly held that S. 65 of the Contract Act ‘had no application. 
They. accordingly refused to make it a condition precedent. 
that the plaintiff should pay the mortgage.money before 
recovering possession. What they would have said to a 
claim by the mortgagee to recover the money out of the private 
estate, if any, of the mortgagor, I cannot guess. In Krishnaji 
Sakharam v. Kashim2 a mortgagee from a vatandar who had 
been dispossessed by the successor of a mortgagor sued for 
payment of the mortgage money. Prima facie his suit was 
brought after the period of limitation had expired but he relied 
upon an indemnity clause to save time and contended that it 
gave him twelve years from the date of obstruction or dispos- 














1. (1916) I:L.R. 41 Bom. 546. 2. (1919) LL.R. 44 Bom. 500. 
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session. The learned Judges construed that indemnity clause 
as intended tobe applicable only to obstruction or disposses- 
sion taking place during the life-time of the mortgagor. 
This they derived from their view of the circumstances of the 
case. It is not for me to say anything as ‘to the correctness or 
otherwise of that interpretation. It is sufficient to state that 
it turned upon the interpretation of a particular clause and ` 
not upon any general principle of law. 


Coming next to the passages cited from Dr. Gout’s 
Commentaries on the Transfer of Property Act, J must 
observe that they relate to the operation of what under the 


‘English law used to be described as implied covenants for quiet 


enjoyment, that is, a covenant implied fromthe mere use of the 


‘word ‘demise’. Text writers as well as the authorities draw a 


distinction between implied covenants for quiet enjoyment and 


express covenants for quiet enjoyment. In the former case, - . 


they are held to be prima facie limited to the duration of the 
lessor’s own interest, though the term may not come to an end 
within that time. But in the case of express covenants for 
quiet enjoyment, it is recognised that they are available for the 
whole term, independent of the termination of the interests of 
the grantor. Accordingly the question for consideration in the 
present case is whether in respect of statutory covenants. 
enacted by the Transfer of Property Act, the principle govern- 
ing implied covenants under the English law is to be followed 
or that relating to express covenants. The language of S. 108: 
(c) of the Transfer of Property Act seems to me clear 
enough to show that the Indian Legislature has not adopted 
the English law as to implied covenants. The provision is. 


‘that the lessor shall be deemed to contract with the lessee 


that he may hold the property during the time limited by the 


lease without interruption ; and the next sentence provides that 


the benefit of such contract shall be annexed to and go with . 
the lessee’s interest as such. It has been-held that this corre- 
spondsto what is known as the absolute covenant in the English 
law and not to the qualified covenant which will be available 
only in the event of dispossession by the grantor or those 
claiming under him, but not available in respect of disposses- 
sion by a person claiming by title paramount. I have 
therefore no reason to assume that the Indian Legislature 
intended to reproduce only the implied covenant of the English 
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law, when I find nothing to indicate that the covenant 
was to be. limited to the term of the lessor’s interest. 
Reference may in this connection be made to the observations 
of the Judicial Committee in Webb v. Mackpherson1 where 
they point out that these statutory covenants enacted by the 
Transfer of Property Act do not stand on the same footing as 
implied obligations or liens known to English Equity. A similar 
question has often been considered in this Court in connection 
with the application of Art. 116 of the Limitation Act to 
actions claiming compensation for breaches of such covenants 
and, as pointed out in Arunachala Aiyar v. Ramasami Aiyar® 
many decisions of this Court have dealt with the case on the 
footing that these statutory convenants must be read as em- 
bodied in the deed itself, that is, as though they are express 
covenants. Iam therefore unable to agree with the learned 
Subordinate Judge that the plaintiff cannot claim compensa- 
tion even from the ninth defendant, in respect of his dispos- 
session during the term of the lease. 

A point was raised before me whether the plaintiff was 
entitled to the amount of Rs. 946, because it includes interest 
upon the sum of Rs. 700 which is plaintiff’s unsatisfied share 

‘of the amount advanced by him to the widow. I do not think 
it necessary to deal with the question of the maintainability of 


the claim for interest in respect of a claim for damages, 


because though the plaint indicated the way in which this 
amount was arrived at, the plaintiff was undoubtedly entitled 
to damages and both the Courts agree that this amount 
represents a fair compensation. The decree of the learned 
Subdérdinate Judge is accordingly set aside and the decree of 
the District ‘Munsif restored with costs here and in the lower 
Appellate Court. . 


B. V. V. —_—~ Appeal allowed. 


1. (1903) L.R. 30 L.A. 238: LL.R. 31 Cal. 57: 13 M.L.J. 389 (P. C.). 
nT 2. (1914) I.L.R. 38 Mad. 1171 at 1173: 27 M.L.J. 517. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —Mr. Justice K. S. Menon. 


Minor Palani Velu and another .. Appellants* (Legal repre- 
sentatives of the first 
Plaintiff) 
v. 
Somasundaram Pillai .. Respondent (first Defen- 
dani). 


Execution—Court which passed decree losing territorial jurisdiction over 
property sought to be sold—Applications in execution to the Court in whose 
jurisdiction property lay—Whether proper Court — Judgment-debtor not 
estopped from raising the plea afterwards which he did not raise at the 
time of the filing of execution application. 

Where a mortgage-decree which was passed by the District Munsif’s 
Court of one place was sought to be executed and the execution application 
had to be filed in another Court to whose territorial jurisdiction the proper- 
ties mortgaged had come, on the question whether the applications in execu- 
tion were made to the proper Court, 

Held, that whether the original Court which passed the decree had or 
had not the power to order sale of the property which was within the other 
Court’s jurisdiction owing to subsequent alteration in territorial jurisdiction, 
the trend of decisions of the Madras High Court showed that it was the 
Court which passed the decree to which applications in execution had to be 
presented. À 

Subramanya Aiyar v. Swaminatha Chettiar, 28 L. W. 885 and Ramier v. 
Muthukrishna Aiyar, (1932)LL.R. 55 Mad. 801: 62 M.L.J. 687 (F.B.) followed. 

The judgment-debtor who didnot raise any objection when the first 
application in execution was presented would not be barred either on prin- 
ciple of res judicata or of estoppel from contending that the subsequent 
applications, of which he had no notice then, were not made to the proper 
Court. 

Appeal against the Order of the Court of the Subordinate 
Judge of Negapatam, dated 29th February, 1932 in A. S. 
No. 10 of 1932 (A. S. No. 240 of 1932, District Court, 
Negapatam) (E.P. No. 268 of 1931 in O.S. No. 517 of 1920 


on the file of the Courtof the District Munsif of Negapatam). 
R. Sundaralingam for appellant. l 
Respondent not represented. 
The Court delivered the following 
Jupcment.—-The decree sought to be executed is one 
passed by the District Munsif’s Court, Negapatam. There 
was subsequently some alteration in the territorial jurisdiction 
of that Court, by which the mortgaged property came to be 
within the jurisdiction of Nannilam District Munsif’s Court 





* C, M. S. A. No. 110 of 1932. ` 2nd May, 1935. 
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between 3rd January, 1923 and 1st October, 1929. The decree 
holder presented successive applications to the Nannilam Court, 
for execution of the decree in 1924, again on 14th September, 
1926, Sth August, 1929 and 23rd February, 1931. The present 
application was filed on 5th August, 1931 in Negapatam Court. 
The question is whether the applications of 1924, 1926, 1929 and 
1931 were to the proper Court. In spite of the fact that it was 
-Nannilam Court which had territorial jurisdiction over the 
mortgaged property, the Court which passed the decree, namely 
the Negapatam Court, was the Court to which application for 
execution should have been presented (Vide Subramanya 
Aiyar v. Swaminatha Chettiar! and Ramier v. Muthukrishna 
Aiyar?. Whether the Court at Negapatam had power to 
order sale of the property which were within the jurisdiction 
of the Nannilam Court or not, the trend of decisions of this 
Court is that it is the Court which passed the decree to which 
application for execution has to be presented. In this view, 
the applications of 1924, 1926, 1929 and 1931 cannot be said 
_ to have been presented to the proper Court. 

At is next contended that as the Judgment-debtor did not 
raise any objection to jurisdiction when the first application 
of 1924 was presented, he is precluded: from contending that 
the subsequent applications were not to the proper Court. 
Ido not think that he is barred either on the principle of 
ves judicata or of estoppel from contending that the subse- 
quent applications, of which he had no notice then, were not 
to the proper Court. 

The decision of the lower appellate Court is right., This 
appeal isr dismissed with costs. 


K. C. Appeal dismissed. 





PRIVY COUNCIL. 
{On appeal from the High Court of Judicature at Rangoon. ] 
Present :—Lorp ATKIN, Sir Joan WALLIS AND SIR 
SHADI Lat. . 


Hoe Kim Seing .. Appellants 
v. 
Maung Ba Chit .. Respondent. 


Indian Sale of Goods Act (IU of 1930), Ss. 19 and 22—Specific goods— 
Sale of—Property in, when passes to the buyer—Intention of parties to con- 


, 1. (1928) 28 L. W. 885: 
2. (1932) LL.R. 55 Mad. 801: 62 M.L.J. 687 (F:B.). 
* P. C. Appeal No. 76 of 1934, : . lith July, 1935. 
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tract—Intention to pass title on payment—Payment made—Goods not measur- 
ed—If property nol passed to purchaser on that account—S. 22 yields piace 
to contrary intention. 


H, a merchant doing business in the purchase of paddy, had advanced 
two lakhs to P. N, another merchant, for the purchase of paddy, which was 
to be delivered by P. N. to H in satisfaction of the debt. P.N. had purchas 
sed 28,000 bags of paddy and stored them in go-downs. Earnest money was- 
paid and part-payments were also made towards the purchase price. On the 
date of the contract of sale, bought and sold notes were'exchanged between 


‘P.N and the sellers. As H apprehended attachments of the paddy by 


P. N’s. creditors, he sent his agent B on the 5th July, 1930 to immediately 


- pay off the balance of-about Rs. 13,000 due for the paddy and take delivery 


of the paddy. The agent B paid off the balance due and got the payments 
endorsed on his sold notes. Later, but before the paddy was measured, other 
creditors of P. N. attached the paddy. 


Held, that the attachments were invalid as the property in the, goods 
had passed to P. N and from P.N to Hon the 5th July. The contracts 
were for the sale of specific goods which were ina deliverable state. Under 
S. 19 of the Sale of Goods Act, 1930, the property in the specific goods 
passes to the buyer at such time as the parties to the contract intend it, 
either expressly or by conduct, to be transferred. The rule enacted in S. 22 
is onlya rule for ascertaining prima facie the intention of the parties and it 
must yield to any contrary intention which may be gathered from the cir- 
cumstances of the case. The parties to the contract here intended that H 
should become the owner of the goods immediately on payment of the 
balance of the price. The passing of the property did snot depend upon the 
measurement, which, if any, was to be made by the buyer in order to satisfy 
himself that he had got the quantity he had bargained for and that the price 
paid by him was really due to the sellers. 


Martineau v. Kitching, (1872) L.R. 7 Q.B. 449, relied on. 


De Gruyther, K.C. and A. Pennell for appellant. 
R. W. Leach for respondent. 


llth July, 1935. Their Lordships’ judgment was deli- 
vered by 


Sir SHADI LAL.— This appeal from a judgment of the 
High Court of Judicature at Rangoon raises the question 
whether the property in certain paddy belonging to one Maung 
Po Ni had passed to.the appellant, Hoe Kim Seing, before the 
date on which the’estate of the former vested in the Official 
Receiver who was appointed by the Court ad judging him an 
insolvent. 


The circumstances, which have led to the dispute, may be 
briefly stated. Maung Po Ni (hereinafter called Po Ni) was 
a cultivator of paddy in Burma and also dealt in the purchase 
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and sale of that commodity. He made his purchases with 
borrowed capital, and in 1930 he was indebted to several 
persons, including the appellant who was a merchant doing 
business on a large scale in' the purchase of paddy. He had 
advanced about two lakhs of rupees to Po Ni for the purchase 
of paddy, which was to be delivered by the debtor to the 
creditor in satisfaction of the debt. l 


It appears that Po Ni was unable to discharge his liabi- 
lities, and, accordingly, on the 22nd July,. 1930, he presented 
to the Court of the District Judge at Pegu a petition to be 
adjudged an insolvent. On the 16th August, 1930, the Court 
made an order.of adjudication, and appointed the respondent 
Maung Ba Chit to be the Receiver of the insolvent’s estate. 
This order took effect from the 22nd July, 1930, the date of 
the presentation of the petition; and it is clear that the whole 
of the property, which belonged to the insolvent at that date, 
vested in the Official Receiver. . 


Now, it may be stated at the outset, that this appeal is not 
concerned with the insolvent’s paddy which was stored at 
Nyaunglebin in the Pegu District, and that the dispute between 
the parties is now confined to the paddy which was stored at 
another place called Peinzalok situated in the same district. 
‘That the paddy consisted of 28,000 baskets, and it is common 
ground that 21,000 baskets thereof were stored in a granary 
having three compartments, each containing 7,000 baskets, and 
that the remaining 7,000 baskets were stored in another go-down. 
The paddy stored in the granary of three compartments was 
originally the property of one Po Thin, who, on the 24th April, 
1930, entered into a contract with Po Ni for itssale. On that 
date the seller executed in favour of the buyer a document 
called “Sold Note”, and the latter executed a corresponding 
‘document called “Bought Note”. These notes recorded the 
sale of the paddy to Po Ni at the price of Rs. 160 for 
100 baskets, and the receipt by the seller of Rs. 2,100 as earnest 
money. The parties are agreed that the seller subsequently 
‘got, in part payment of the price, Rs. 12,000 on the 24th May, 
Rs. 2,000 on the 15th June, and Rs. 9,000 on the 22nd June. 
After making these payments, the purchaser was liable to pay 
only Rs. 8,500, which represented the balance of the price for 
_ 21,000-baskets of paddy. 
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The second lot of paddy measuring about 7,000 basket’s 
belonged to one Hubba, and he sold it to Po Ni on the 25th 
April, 1930, at the same rate, viz.: at Rs. 160 for 100 baskets. 
The notes exchanged between the parties contained similar 
terms, except that the seller received on that date Rs. 600 as 
earnest money. There is ample evidence, and indeed it is not 
disputed, that the buyer paid to the seller also another sum, 
Rs. 100, on that very date, and Rs. 6,000 on the 21st May, 
1930. The balance of the price to be paid by him was, there- 
fore, reduced to Rs. 4,500. Of this lot of paddy, 1,164 and 
720 baskets were received by him on the 26th May and 27th 
May, 1930, respectively, and consigned by him to the appellant 
at Rangoon. The paddy which then remained in the go-down 
-was about 5,116 baskets. 


This was the state of things on the Sth July, 1930, when 
the appellant, Hoe Kim Seing, learned at Pegu that the 
creditors of Po Ni. had attached the paddy which was stored 
at Nyaunglebin. The appellant, who had to recover from 
him a large sum of money, was naturally anxious to obtain 
immediate possession of the paddy stored at Peinzalok, 
which his debtor had purchased, either at his instance, or with 
the money advanced by him. Accordingly, he forthwith 
sent his agent, Bun Kyan, with Rs. 15,000 to Peinzalok, and 
instructed him to pay the balance of the price due to Po 
Thin and Hubba, in order to take delivery of the goods sold 
by:‘them. On the afternoon of that day, Bun Kyan accom- 
panied by Po Ni arrived at Peinzalok, and paid Rs. 8,500, 
the balance of the price, and Rs. 300, interest on that sum to 
Po Thin, and Rs. 4,500 to Hubba; and thereby satisfied in 
full the claims of both the vendors. The receipt of the money 
was duly endorsed by each vendor on his “ Sold Note”. 


It was not until after the 5th July, 1930, that part of the 
paddy stored at Peinzalok was attached at the instance of 
certain other creditors of Po Ni, who had sued him for the 
recovery of the debts due to them. It appears that on the 
6th July, 10,000 baskets out of the paddy, which originally 
belonged to Po Thin, were attached; and that two days later 
some paddy out of each lot was attached. 

This, in brief, is the history of the paddy which is iis 
‘subject of controversy between the parties, and the question is 
whether the property in the goods had passed to the e appellant 
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on the 5th July. The District Judge answered the question in 
the afirmative, but the High Court dissented from that 
view and held that the property would not pass from the seller 
to the buyer “ unless, and except in so far as, the measurement 
of the paddy ” was effected before the attachment. 

Now, the rule for determining the time when the property 
in the goods passes to the buyer is contained in S. 19 of the 
Indian Sale of Goods Act, III of 1930. That section provides 
that in the case of a contract for the sale of specific or 
ascertained goods the property in them is transferred to the 
buyer at such time as the parties to the contract intend it to be 
transferred. It is, therefore, clear that the intention of the 
` parties is the decisive factor in determining the issue; and, if 
that intention is expressed in the contract itself, no difficulty 
arises. But where the contract contains no such express pro- 
vision, the intention has to be gathered from the conduct of 
the parties and the circumstances of the case. 


The rules for ascertaining the intention are embodied in 
Ss. 20 to 24 of the Act, and one of these rules is to the 
effect that where there is a contract for the sale of specific 
goods in a deliverable state, but the seiler is bound to weigh, 
measure, test or do some other act or thing with reference to 
the goods for the purpose of ascertaining the price, the property 
does not pass until such act or thing is done and the buyer has 
notice thereof; vide, S. 22 of the Act. It is this rule which 
‘has been invoked by the learned Judges of the High Court for 
deciding that the appellant should be held to be the owner of 
only the paddy which had been measured before the attachment. 


The contracts in the present case were admittedly for the 
sale of specific goods which were in a deliverable state, but 
their Lordships after perusing the documents containing the 
terms of the contracts are unable to find any express inten- 
tion of the parties as to the time when the property was to 
pass to the buyer. The documents, not only are couched in 
inelegant and ambiguous language, but appear to be unintelligible 
in important particulars. There is, however, nothing to indicate 
that the goods were to be measured for the purpose of 
ascertaining their price, or that the measurement, if any, was 
to be done by the sellers. It is true that the price of the paddy 
was fixed at-the rate of Rs. 160 for 100 baskets, but .the 
quantity of the paddy in each lot was declared in the notes 
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exchanged between the parties to the contract, and it required 
only a simple calculation to determine the total price to be 
paid for each lot. Indeed, the parties understood that it was 
the price for the quantity mentioned in the relevant note which 
was to be paid by the buyer to the seller; and it appears that, 
on the 5th July, 1930, when the balance of the price thus 
calculated was paid in each case, the seller parted with the 
goods without retaining any lien upon them. The measure- 
ment, if any, was to be made by the buyer in order to satisfy 
himself that he had got the quantity he had bargained for, and 
that the price paid by him was really due to each of the sellers. 
Such measurement did not affect the transfer of the property 
in the goods. 


Moreover, the rule relied upon by the High Court, being 
only a rule for ascertaining prima facie the intention of the 
patties must yield to any contrary intention which may be 
gathered from the circumstances of the case. The question 
in each case is what was the real intention of the parties, and 
that intention must, in the absence of an express term in the 
contract, depend upon the peculiar features of each transaction. 
As observed by Cockburn, C. J., in Martineau v. Kitching1: 


“There is nothing tc prevent a man from passing the property in the 
thing which he proposes to sell and the buyer proposes to buy, although the 
price may remain to be ascertained afterwards. We are dealing with the 
case of a specific chattel. I agree to sell to a mana specific thing—say, a 
stack of hay, or a stackof corn? I agree to sell him that specific thing, and 
he agrees to buy it; the price undoubtedly remains an element of the contract, - 
but we agree, instead of fixing upon a precise sum, that the sum shall be 
ascertained by a subsequent measurement. What is there to prevent the 
parties from agreeing that the property shall pass from one to the other, 
although the price is afterwards to be ascertained by measurement? I take 
it that is the broad substantial distinction. If, with a view to the appropria- 
tion of the thing, the measurement is to be made as well as the price 
ascertained, the passing of the property being a question of intention between 
the parties, it did not pass because the parties did not intend it to pass. But 
if you can gather from the whole circumstances of, the transaction that they 
intended that the property should pass, and the price should afterwards be 
ascertained, what is there in principle, what is there in common sense or 
practical convenience which should prevent that intention from having 
effect ?” 


Now, the circumstances of the present case make it clear 
that the parties to the contract intended -that the appellant 
should become the owner of the goods on payment of the 
balance of the price. The major portion of the price in respect 





4. (1872) L. R.7 Q. B. 436 at 449 and 450, 
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of each lot of the paddy had.already been paid by Po Ni, and 
there is ample evidence to show that all the persons interested 
in the paddy, viz.: Po Thin, Hubba and Po Ni, met on the 
afternoon of the 5th July, 1930, in order to transfer the goods 
to the appellant who had advanced a large sum of money for 
their purchase. The price still due to each of the sellers was 
then calculated and promptly paid by the appellant’s agent so 
that the property in the goods should pass to Po Ni and from 
him to the appellant. Nothing remained to be done by the 
sellers to complete the transfer of the ownership to the appellant; 
and it can hardly be suggested that he made the payment on 
_that date to benefit the other creditors of Po Ni by facilitating 
the seizure of the goods in satisfaction of their claims. The 
suggestion is too fantastic to deserve any serious consideration. 

Their Lordships are satisfied that the appellant paid the 
money on the 5th July, 1930, to discharge the claims of the 
sellers for the balance of the price, and to acquire the property 
in the goods. It is obvious that the intention of the parties 
was that he should become the owner of the paddy as soon as 
he had made the payment. The passing of the property did 
not, therefore, depend upon the-measurement; and neither the 
attachments nor the order of adjudication could adversely 
affect the title which had vested in him. 

In the result the appeal should be allowed, the judgment 
of the High Court set aside, and that of the trial Judge 
restored. The Official Receiver must pay the costs incurred 
by the appellant here as well as in India. Their Lordships 
will humbly advise His Majesty accordingly. 


Solicitor for appellant: J. E. Lambert. 
Solicitors for eespeneent: Cutler, Allingham and Ford. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT.—Lorp MACMILLAN, Sir Jonn WALLIS AND 
Sır SHADI LAL. 


The Commissioner of Income-tax, Bihar 


and Orissa .. Appellant* 
v. i 
The Maharajadhiraj Sir Kameshwar 
Singh of Darbhanga .. Respondent. 


Income-Tax Act (XI of 1922), Ss.2 (1) (a) and 4 (3)—‘Agricultural 
income”—Zarpeshgi lease and usufructuary mortgage—Y early rents payable 
to morigage towards debt—Delivery of possession and control of properties 
to mortgagee—Rents received in transaction arising out of money-lending 
business—Liability to assessment to income-tax. 


The assessee’s father took a Zarpeshgi lease with usufructuary mortgage 
and advanced to the mortgagor a large sum of money. The deed provided 
that the mortgagee was to remain in possession and control of the properties. 
until the debt was satisfied in full and that he was to take the yearly payments. 
of “thika rent” fixed thereunder in reduction of the loan. It further stated 
that the lessee mortgagee should maintain the irrigation works, look after the- 
boundaries and collect all rents and income of every kind from the properties. 
included therein. The assessee, who was carrying on a money-lending 
business, was assessed to income-tax in respect of the rents received by him 
under the zarpeshgi lease and mortgage. 


Held, that the rents received by the assessee came within the definition 
of “agricultural income” which was excluded from taxation under the Indian. 
Income-tax Act, and the exemption applied even though the transaction. 
under which the rents were received was entered into in the course of his. 
money-lending business. 


Observations of Ashworth, J. in Makund Sarup v. Commissioner of 
Income-tax, United Provinces, (1927) 2 Indian Income-Tax Cases 495. 


approved. 
A.M. Dunne, K.C. and Sir T. Strangman for appellant. 
A. M. Hatter, K. C., K. P. Jayasmal and J. Colombos for 
respondent. 
2nd July, 1935. Their Lordships’ judgment was delivered. 
by > 
Loro Macmittan.—The present appeal arises from an 
assessment to income-tax made upon the respondent for the 
year 1929-30 and the only question before their Lordships: 








* P. C. Appeal No. 94 of 1934. 2nd July, 1935. 
Patna Appeal No. 8 of 1934. 
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relates to an item of Rs. 91,283 included in the assessment. 
The appellant maintains that this item, the receipt of which is 
admitted, forms part of the taxable profits or gains of the 
business of money-lending carried on by the respondent; the 
respondent maintains, and the High Court has held, that it is 
“agricultural income” within the meaning of the Indian Income- 
tax Act and consequently exempt from income-tax. 


In order to determine which of these contentions is right, 
it is necessary to describe briefly the transaction out of which 
this item of receipt arose. It appears that in 1929 the respon- 
dent’s father who carried on an extensive money-lending 
business, made a loan of 18} lacs of rupees, with the sanction 
of the High Court at Patna, to Thakurain Kusum Kumari, 
widow and administratrix of the late proprietor of the estate 
of Lachmipur. The transaction was embodied in two indentures 
both dated 3rd February, 1929. The respondent’s father died 
on 3rd July, 1929 and the respondent has succeeded him as his 
eldest son and heir and as his successor in business. 


The first of the indentures is described as a “zarpeshgi 
lease with usufriictuary mortgage” and is granted by 
Thakurain Kusum Kumari as “lessor mortgagor” in favour of 
the respondent’s father as “lessee mortgagee” in consideration 
of the loan of 184 lacs. The lessor mortgagor thereby grants, 
demises and conveys in zarpeshgi lease and by way of usu- 
fructuary mortgage certain lands in the district of Bhagalpur, 
forming part of the Lachmipur zemindary, to the lessee 
mortgagee, to have and to hold the same for fifteen years. 
After stating that the lessor mortgagor has put the lessee 
mortgagee in possession, the indenture proceeds to state that 
the parties have agreed that the lessee mortgagee shall advance 
the sum of 18% lacs and that, for repayment of the loan, the 
lessor mortgagor has given, and the lessee mortgagee has taken, 
the zarpeshgi lease and usufructuary mortgage. The rent 
reserved to the mortgagor lessor, and described as the “thika 
rent”, is fixed at Rs. 31,000 arrived at by taking the gross 
average rental of the properties at Rs. 1,59,813 and then 
deducting management and other expenses amounting to 
- Rs. 37,530 and “thika profits” Rs. 91,283, leaving Rs. 31,000. 
This sum of Rs. 91,283, designated “thika profits”, is the sum 
now sought to be assessed. The indenture further provided 
that the thika rent should form part of the yearly paymients 
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which the lessor mortgagor thereby undertook to make in 
reduction of the loan and should be increased as the amount 
of the loan diminished by 6 per cent. on the sums repaid with 
a corresponding reduction in the “thika profits”. Other articles 
of the indenture provided that the lessee mortgagee should 
maintain the irrigation works, look after boundaries and 
collect all rents and income of every kind from the properties 
thereby leased and mortgaged and should peacefully hold and 
enjoy the same. The leased properties were mortgaged and 
hypothecated as security for payment of the zarpeshgi loan 
and the lessee mortgagee was given the right to hold over and 
retain possession of the properties until satisfaction of the 
entire debt. 


The second indenture dealt with certain properties in the 
Sonthal Parganas also forming part of the Lachmipur estate,. 
which could not legally be mortgaged. It is described as an 
indenture of lease and demised these properties to the respon- 
dent’s father by way of lease for fifteen years at a thika rent 
of Rs. 30,000, the lessee being bound also to pay the Govern- 
ment Revenue charges in respect of the properties comprised 
in both indentures. Part of the rent was appropriated to 
certain payments and the balance was to be credited by the 
lessee “toward the liquidation of the zarpeshgi loan and the 
usufructuary mortgage in respect of the properties in the 
district of Bhagalpur in possession of the lessee” under the 
other indenture. The lessee was entitled peacefully to hold 
and enjoy the leased properties and to collect all rents profits 
and income of every kind therefrom. 


The legal position occupied by the respondent’s father 
and now by the respondent in relation to the Lachmipur pro- 
perties, as the result of the transaction embodied in the two 
indentures, is thus stated by the learned Chief Justice 
(Courtney. Terrell) :— 


“The mortgagee lessee was to be in possession of both properties, and, 
in his relation to the cultivators of the soil he stood in the position of land- 
lord, dealing directly with them and collecting the rents. He had moreover 
to pay the Government revenue, cesses and taxes and his name was registered 
in the Land Registration Department. He alone was able to sue for rent 
whethér.current or arrears, to sue for enhancement or for ejectment and was 
able to settle lands with raiyats and tenants in all the properties, in fact he 
was ina position to take all proceedings which the mortgagor would have 
been able to take in the ordinary course if the Jands leased and. inortgaged 
had‘remained. in: ‘her khas possession”: z in S 
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It was not indeed disputed thatthe rents payable in respect 
of both properties were rents “derived from land which is 
used for agricultural purposes and is either assessed to land 
revenue in British India or subject to a local rate assessed and 
collected by officers of Government as such”. The rents thus 
come within the definition of “agricultural income” in S. 2 (1) 
(a) of the Income-tax Act, and the “thika profits” or profit 
rental of Rs. 91,283, forming part of the rents, are therefore 
«agricultural income” within the statutory meaning. That 
being so, the respondent relies on S. 4 (3) of the Income-tax 
Act which in terms provides that “This Act shall not apply. to 
the following classes of income. ... (viii) agricultural 
income”. l 

In answer to this prima facie conclusive ground for ex- 
cluding the sum in question from the respondent’s assessment 
the appellant concedes that if the respondent were not a money- 
lender and if the transaction in virtue of which he receives the 
rents had not been a transaction entered into in the course of 
his money-lending business, he would have been entitled to 
invoke the statutory exemption of agricultural income; but the 
appellant submits that the fact that the respondent carries on 
a money-lending business and receives the rents as the result of 
a transaction entered into in the course of that business makes 

all the difference. He refers to S. 4 (1) which prescribes that 
“this Act shall apply to allincome, profits or gains as described 
or comprised in S. 6”, which section in.turn provides that, the 
following heads of income, profits and gains shall be chargeable 
to income-tax .... (iv) Business”, and he contends that “the 
item of income in question, while it may be “agricultural 
income”, nevertheless having been received by the respondent 
not as an ordinary proprietor or landlord but as part of the 
income, profits and gains of his money-lending business, it loses 
the benefit of the statutory exemption of “agricultural income” 
and becomes assessable as business profits. This is the view 
which was taken by the Income-Tax Officer and by the 
Assistant Commissioner. It was also the opinion expressed 
by the Commissioner in referring to. the High Court, at the 
respondent’s request, the two questions: ‘‘(a@) Is the Lachmipur 
bond a simple mortgage or a usufructuary mortgage? (b) Is 
the income from the Lachmipur property taxable?” 

-- Their Lordships- find. themselves -in -agreement with the 
learned Judges of the High Court in rejecting the appellant’s 


P.C. 
The 
Commis- 
sioner of 
Income- 
Tax, 
Bihar and 
Orissa 
v. 

The 
Maharaja- 
dhiraj Sir 
Kameshwar 
Singh of 
Darbhanga. 
Lord 
Macmillan. 


Commis- 
sioner of 
Income- 
ax, 
Bihar and 
Orissa 
v. 
The 
Maharaja- 
dhiraj Sir 
Kameshwar 
Singh of 
Darbhanga. 
Lord 
Macmillan. 


478 THE MADRAS LAW JOURNAL REPORTS. [voL. 


contention. S. 4 (1) in declaring that “this Act shall apply to 
all income, profits or gains as described or comprised in S: 6” 
is prefaced with the words “save as hereinafter provided”, 
and thereinafter in the third sub-section it is expressly provided 
that “this Act shall not apply to... agricultural income”. 
Similarly S. 6, which includes “business” among the “heads of 
income, profits and gains... chargeable to income-tax’”’, opens 
with the words “save as otherwise provided by this Act”. The 
result, in their Lordships’ opinion, is to exclude “agricultural 
income” altogether from the scope of the Act, howsoever or 
by whomsoever it may be received. As Ashworth, J. puts it 
in Makund Sarup v. Commissioner of Income-Tax, United 
Provincesi, “The business of money-lending may bring in an 
income which is exempt from income-tax on the ground that 
it is derived from agricultural land”. The exemption is con- 
ferred, and conferred indelibly, on a particular kind of income 
and does not depend on the character of the recipient, 
contrasting thus with the exemption conferred by the same 
sub-section on the ‘income of local authorities.” 


There are no doubt cases where the question whether a 
particular item of receipt istaxable or not depends upon the 
nature of the recipient’s business. Thus the profit made on the 
realisation of an investment is a taxable income receipt in the 
hands of an investment company which engages in the business- 
of buying and selling investmenjs but is a non-taxable capital 
receipt in the hands of an ordinary investor who is not engaged 
in that business. But in the case just put the question is 
whether the item is income at all; if itis income it is plainly 
taxable. In the present case the item of receipt is admittedly 
income but it is income which the Act expressly excludes from 
taxation. 


Their Lordships, being of opinion that the High Court has 
rightly answered question (b) in the negative, find it unneces- 
sary, as did also the High Court, to deal with question (a). 
The sum originally assessed appears to have been Rs. 97,283; 
this is an error and the figure which their Lordships find to be 
exempt from taxation is Rs. 91,283. 


Their Lordships will accordingly humbly advise His 


Majesty that the appeal be dismissed and the Judgment of the 





1. (1927) 2 Ind. Income-Tax Cases 495 at 501. 
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High Court affirmed. The respondent will have his costs of 
the appeal. 
Solicitor for appellant: India Office. 
Solicitors for respondent: H.S. L. Polak & Co. 
K.J.R./B. V. V. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. JUSTICE VENKATASUBBA Rao. 


‘S. L. Lakshmana Aiyar .. Petitioner* (Plaintiff) 
se W 
T.S. P. L. P. Palaniappa Chettiar 
and others _.. Respondents (Respondents). 


Court-Fees Act (VII of 1870), Ss. 5 and 12—Objection as to court-fee— 
Determination by trial Judge at preliminary stage—Case proceeding to trial 
before another Judge—Question as to sufficiency of court-fee whether can be 
re-opened—Right of defendant to interfere on questions of court-fee. 

In a creditor’s suit for administration the plaint was filed with a certain 
court-fee and the Officer of Court entrusted with the duty of checking the 
stamp raised the objection that a higher court-fee was payable on the amount 
due to the plaintiff. The plaintiff contended that his suit was essentially one 
for accounts and that his own ‘valuation determined the court-fee, and 
that contention was eventually upheld by the Subordinate Judge before whom 
the matter came up. Subsequently when the plaintiff made certain inter- 
locutory applications the defendant once again raised the objection as to 
court-fee but the Court held that the previous decision was final and rejected 
the objection, The case was later on transferred to the file of the District 
Judge and when he dealt with the issue 4s to court-fee he took the view that 
the original order of the Subordinate Judge determining the question of 
court-fee was final and the matter could not be re-opened. A succeeding 
District Judge before whom the case went to trial, however, considered the 
sufficiency of court-fee on the initiative of the Court-Fee Examiner and held 
that it was competent for him to decide about the sufficiency of court-fee 
at any stage during the trial of the suit prior to the passing of the decree. 
The plaintiff preferred a revision against the order of the District Judge 
directing him to pay additional court-fee. 

` Held, that the very first order of the Subordinate Judge determining the 
question of court-fee was rendered final so far as the trial Court was 
concerned by virtue of S. 12 of the Court-Fees Act, and that it was not open 
to another Judge before whom the case came up for trial to have the 
question of court-fee re-opened. 

Nature of right of defendarit to interfere on questions of court-fee 
pointed out. ca 


Rachappa Subrao v. Shiddappa Venkatrao, (1918) L.R. 46 I.A. 24: LL.R. 
43 Bom. 507: 36 M.L.J.437 (P.C.); Muhammad Ellaiyas v. Rahima Bee, 
(1928) 56 M.L.J. 302 and Secretary of State v. Raghunathan, (1933) I. L. R. 56 
Mad. 744:65 M.L.J. 25, referred to. 


e 





* C. R. P. No. 1663 of 1934. f "2nd ‘April, 1935. 
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Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise. 
the order of the District Court of Trichinopoly, dated 9th 
October, 1934 and made in O. S. No. 2 of 1934. 


T. M. Krishnaswami Aiyar and S. Tyagaraja Aiyar for 
petitioner. l 


C. A. Vythilingam for The-Government Pleader. (P. V en- 
katramana .Rao) on behalf of the Government. 


The Court delivered the following 


Jupcment.—The plaintiff attacks the order of the lower 
Court directing him to pay in respect of his plaint a court-fee 
of Rs. 2,220, in addition to what has been already paid-by him, 
namely, Rs. 712-7-0, Itis unnecessary to consider whether the 
learned District Judge’s view as regards the amount payable is 
correct, as in my opinion the question of court-fee, so far.as 
the lower Court is concerned, was concluded by certain previous 
orders which, whether right or wrong, the learned Judge was 
not competent to revise. The plaint was filed with a court-fee 
of Rs. 712-7-0 and the officer entrusted with the duty of 
checking the stamp, raised the objection that in a creditor’s 
suit for administration (that was the nature of the action) the 
court-fee was payable on the amount due to the. plaintiff. But 
the latter. contended that his suit was. essentially one for 
accounts and that his own valuation determined the court-fee. 
The case was then pending in the sub-Court and on the matter 
being placed before the Subordinate Judge, he gave a ruling 
upholding the plaintiff’s view. Whether his decision is correct 
or not, the order he made on that occasion shows that it was a 
considered order; he heard the plaintiff’s advocate, referred to 
the authorities quoted by him and upheld his contention. This 
order was made on the 15th February, 1932. Sometime later, 
the plaintiff made certain interlocutory applications and while 
resisting them, the defence raised the objection that the suit. 
itself was not maintainable, the proper court-fee not having 
been paid. The Judge then referred to his previous order, 
repeated his reasons and.on the 11th August, 1932, again held 
that the -court-fee paid was proper. On’ the 6th September, 
1932, issues were framed in the case and the third issue raised 
the question of the sufficiency of the court-fee. Subsequently 
the suit, seems to have gone to the District Court by way. of 
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transfer and the then District Judge on the 31st January, 1934, 
disposed -of the issue as to the court-fee by the following order: 


`“ The question of court-fee has been judicially considered by the learned 
Subordinate Judge who has written a fairly long order on it. I do not think 
that I can interfere with it. I have very grave doubts whether I can claim 
jurisdiction in the matter. I must therefore accept the Subordinate Judge’s 
view for the present.” 


The order against which the Civil Revision Petition is 
directed, was made in October, 1934, at the instance of a 
Court-fee Examiner, by the successor of the District Judge to 
whom I have just referred. No special efficacy attaches to 
the order in question, merely because the Court-fee Examiner 
took the initiative, his function being no more than to draw 
the attention of the Court, in the interests of the revenue, to 
any leakage or deficiency in stamps. The learned Judge 
justifies his order by saying: 

“The Court has jurisdiction to find upon the sufficiency of the court-fee 
at any time during the trial of the suit prior to passing a decree”. l 

I have said that three previous orders had already been 
made upholding the plaintiff’s contention as regards the proper 
court-fee payable. In strict law, even.if the matter had not 
gone beyond the stage of the first order, the lower Court’s 
power to revise the valuation would have come to an end. 
There is nothing in the Court-Fees Act which requires that the 
question as to the sufficiency of the court-fee should be decided 
in the presence of the defendant or after notice to the Govern- 
ment. S. 5 of the Act lays down the procedure in the case of 
a difference arising as to the court-fee between the suitor and 
the officer, whose duty is to check the court-fee paid. That 
section applies to the High Courts and to the Small Cause 
Courts at the Presidency Towns. In the High Court when such 
difference arises, the question shall be referred to the Taxing 
Officer, whose decision shall be final, except when the question 
has been referred by himself to the final decision of the Chief 
Justice or a Judge of that Court: A similar provision is 
enacted in the case of the Small Cause Courts and the decision 
given is there likewise, final. The importance of the section 
for the present purpose lies in the fact, that the decision refer- 
red to in it is invested with the character of finality. S. 12 is 
a parallel provision laying down the procedure as regards the 
Courts other than those already mentioned. That enacts that 
every question relating to valuation shall be decided by the 
Court and its decision shall be final as between the parties to 
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Lakshmana the suit, subject, however, to the qualification in Cl. (2) that a 
Payee higher court-fee may be levied by a Court of appeal, reference 
P alaniappa or revision; if in its opinion the question was wrongly decided 
by the lower Court “to the detriment of the revenue”. 
The principle of finality applies therefore as much to decisions 
on questions of court-fee as to decisions on other matters. 
The Court, while making an order under S, 12, must apply its 
mind to the question and give a considered decision. Itis said 
that some judges rarely bestow at that stage the attention the 
question deserves and are content to endorse the office note; 
such practice, if it exists, is opposed to the plain intention of 
the Act and must be condemned. The question in each case is, 
whether the order is one intended to be final or merely provi- 
sional. Under the prevailing usage, the Court fully goes into 
the question relating to the court-fee, only upon an objection 
taken in the written statement by the defendant; but, as the 
Judicial Committee points out in Rachappa Subrao Jadhav v. 
Shidappa Venkatrao Jadhavi the Court-Fees Act was passed 
not to arm a litigant with a weapon of technicality against his 
opponent, and from that view it follows, that although in 
actual practice a defendant is permitted to object that the 
proper court-fee has-not been paid, he has, strictly speaking, no 
legal right to raise such a plea, but his function must be deemed 
to be, subject to the Court’s leave, merely to assist it in coming 
to a proper decision. In Muhammad Ellaiyas v. Rahima Bee? 
the right of a defendant to present a revision petition to the 
High Court, complaining against an order as regards the 
court-fee payable, has been negatived, the ground of the 
decision being, . 


“Where an order in regard to court-fee happens to be in favour of the 
plaintiff, it does not mean that itis against the defendant, though it may 
operate to the ‘detriment of the revenue.” 


The principle of this case was in Secretary of State for India 
v. Raghunathan’ extended to a revision petition filed by the 
Government, which was held to be incompetent, on the ground 
that the Government could in no sense be regarded as a party 
to the suit. In O. 33, Civil Procedure Code dealing with suits 
by paupers, R. 13, specially provides that all matters arising 
between the Government and any party to the suit under 
certain provisions of that order, shall be deemed to be questions 


1. (1918) L.R. 46 I.A. 24: LL.R. 43 Bom. 507: 36 M.L.J. 437 (P.C.). 
2. (1928) 56 M.L J. 302. 3. (1933) I.L.R. 56 Mad. 744 : 65 MP. 25. 
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arising between the parties to the action within the meaning 
of S. 47. This is a statutory right expressly conferred on the 
Government, but where such a special provision does not exist, 
there is no warrant for holding that the Government has a 
right to be heard before an order is made as regards the 
proper court-fee payable. As tersely observed in Collector of 
Trichinopoly v. Sivaramakrishna Sastrigali, court-fees, though 
as between the plaintiff and the defendant they are costs, are 
not costs, as between the plaintiff and the Government, but 
revenue. 
_ From what I have said, it follows that even if no subse- 
quent order had been passed, the order dated 15th February, 
1932 became final on the question of court-fee so far as the 
trial Court was concerned. That order from its wording, as I 
have said, must be treated as final within the meaning of S. 12 
and the two subsequent orders made in the case have so treated 
it. Sometimes the question whether a final order has been 
made, may present some difficulty; but on the facts here, there 
exists not even a shadow of justification for the-course adopted 
by the lower Court, even the issue subsequently framed as to 
the court-fee having been already decided by the then District 
Judge. l 
In the result, setting aside the lower Court’s order I allow 
the Civil Revision Petition and the plaintiff’s costs here shall 
come out of the estate of the deceased debtor Subbarama 
Aiyar. 
B.V.V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—S1R Horace Owen COMPTON ay Kt, 
Chief Justice AND Mr. Justice CORNISH. 
Haji Jamal Noor Mahomed Sait .. Appellani* (Plaintiff) 
v. 
A. Anandaraya Mudaliar „& Com- 
pany .. Respondents (Appli- 
cants). 
Costs—Taxation of—Undue delay in lodging bill of costs—Parties' alleg- 
ing Advocate’s deception—No ground for indulgence—Practice—High Court 
Fees Rules on Original Side Or. VI. 
The rule fixing 3 months’ time for carrying in a bill of costs for taxation 


is a rule of practice which ought to be enforced. It is eminently desirable 
that costs should be fixed promptly. To excuse a departure from the rule in 
eS SAE SE Ss SCS Ge EOE 
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such circumstances, as where owing to the. alleged deception of an Advocate 
after the appellate decree a bill of costs had not been for nearly six years 
filed by the parties, would be to put a premium on gross negligence and delay- 

There may be cases where deception practiced upon a client by his 
Advocate would be a good reason for excusing delay in bringing in the bill 
of costs. But there must be some limit to the extent of the client’s credulity. 

To allow this as an excuse where a client has been content to sit down for 


six years under his lawyer’s deception would be an altogether unreasonable 
indulgence. 


On appeal ots the order of the Hon’ble Mr. Justice 
Lakshmana Rao dated the 24th day of January, 1935, and 
made in Application No. 3252 of 1934 in C. S. No. 384 of 
1925 on the file of the High Court in its Ordinary Osigizal 
Cou Jurisdiction. 


Srinivasaraghavan and Thiagarajan for appellant. 
T. K. Srinivasa Thathachariar for respondents. 
The Court delivered the following 


JupcmEentT.—This is an appeal from an order of the lear- 
ned Judge sitting on the Original Side made in chambers 
excusing the delay in lodging the bill of costs in Court and 
getting the costs taxed. The respondents are the assignees of 
a decree passed in a counter-claim. They got the assignment 
by deed on 4th August, 1926. On 6th August, 1926 they gave. 
a vakalath to Mr. P. Thiruvengadaswami Mudaliar and on 6th 
August, 1926 that Gentleman put in an application for search 
of the records stating that he was entitled to the benefit of the 
decree. On 23rd July, 1927 an application for execution of 
the decree on the counter-claim was made by the respondents 
and in the costs column it was settled that the costs were not 
yet taxed and the right to recover them was reserved until later. 
It should be noticed that by that time. specified in the rules for 
presenting a bill of costs, namely, 3 months had already 
expired, that is to say, taking it from the date of the original 
sidé decree. There was an appeal filed, however, and on 2nd 
March, 1928, the respondents (assignees) were made party- 
respondents to the appeal. On Ist May, 1928 the appeal was 
dismissed with costs. On 2nd May, 1928, the respondents put 
in an application for payment out of them of the money under 
the decree in the counter-claim. There was an appeal against 
the recognition of the assignment and that was disposed of by 
the end of 1928. On 8th January, 1934, an application was 
made by the respondents for change of vakalath and in the 
affidavit filed in support of the application. the allegation was. 
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made against Mr. P. Thiruvenkatasami Mudaliar but he had 
not got the costs taxed. The change of vakalath was ordered 
on 12th January, 1934, and even then there was some delay 
because it was not until 30th January, 1934, that a search was 
applied for. After that again there is a remarkable delay 
because it was not until 11th May, 1934, the date upon which 
the Court closed for the summer recess, that the application, 
the subject of this appeal, was filed and was made returnable 
on 24th July, 1934, the date of the re-opening. The learned 
Master, before whom the application to excuse the delay origi- 
nally came, declined to do so and seems to me to have given 
the very best reasons for his refusal- There was an appeal 
then to the Original Side Judge in Chambers and, as before 
stated, he excused the delay seeing no reason to disbelieve the 
explanation put forward by the respondents in their affidavit 
in support of the application to excuse the ‘delay. He, there- 
fore, excused the delay. The position is that the bill of costs 
under the rules ought to have been lodged, within three months 
from the date of the appellate decree dismissing the appeal. 
That was on lst May, 1928. Six years have elapsed since that 
time. Consequently the application is to excuse a delay of not 
less than six years. The explanation given by the respondents 
in their affidavit is that they were being put off from time to 
time by their Advocate who led them to believe that the costs 
were being taxed. This was more particularly so apparently 
in 1933 when they were actually led, according to the affidavit, 
to-believe that.the costs had been taxed. It is to be inferred, 
although it is not definitely stated in the affidavit and'no dates 
are given, that from the date of the passing of the appellate 
decree instructions had been given to Mr. Tiruvengadasami 
Mudaliar to get the costs taxed and it was believed by the 
respondents that he was doing so. 

- This: explanation has been’ believed by dicteatied Judge 
on the original side. Assuming all these: statements to be 
correct, it-is in my opinion, clear that the respondents them- 
selves were grossly negligent in their conduct of the matter. I 
cannot understand any body, who has got a decree for costs 
in his favour and who has. given his Advocate instructions.to 
get the costs taxed, being content month after month and year 
after year for six years withthe bare statement that the costs 
were being taxed. It must.have'been obvious to. the respond- 
ents -that there.was, an unaceountable -delay and the.obvious 
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course which the respondents should have taken was either to 
have insisted on the Advocate at once getting the costs taxed 
or to have withdrawn his vakalath. This should have been 
done in as early as 1929 and certainly 1930. It may be that 
the respondents were put off by the answers given to them by 
their Advocate but they were largely responsible for this 
dreadful delay by allowing the matter to remain in the hånds 
of an Advocate who was so negligent of his duty that he pro- 
duced nothing to satisfy his clients that he was proceeding 
with the matter with due diligence. It is quite obvious that 
he could not have been proceeding with the matter with due 
diligence. The trouble has been largely brought upon the 
respondents by. their own want of diligence and care. This 
was a disgraceful delay- of six years. The late Master of the 
High Court Mr. P. Kandaswami, in dealing with an applica- 
tion to excuse a delay of seventeen months in filing the bill of 
costs after the decree for sale had been passed rightly declined 
to excuse the delay and learned Original Side Judge on appeal 
upheld that order. Kandaswami said. The Master correctly 
stating : 

“I see no reason to excuse the delay. Parties have been frequently 


warned during the last three years at any rate and it is now settled practice 
that bill of costs should be filed in time”. 


It is quite obvious that that is the settled practice; and the 
sooner it is understood the better. I regret to say that I am 
quite unable to agree with the learned Judge on the Original 
Side and, in my opinion, this appeal should be allowed and the 
order excusing the delay set aside. The appeal is allowed 
with costs. 


Cornish, J—I am of the same opinion. I think that the 
rule fixing three months’ time for carrying in a bill of costs 
for taxation is a rule of practice which ought to be enforced. 
It is eminently desirable that costs should be taxed promptly. 
To excuse a departure from the rule in such circumstances as 
appear in the present case would be to put a premium on gross 
negligence and delay. There may be cases where a deception 
practised upon a client by his Advocate would be a good 
reason for excusing delay in bringing in the bill of costs. But 
there must be some limit to the extent of a client’s credulity. 
To allow this as an excuse where a client, as is the allegation 
here, has been content to sit down for six years under his’ 
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lawyer's deception would, in my judgment, be an altogether 
unreasonable indulgence. 
K. C. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 
Ramathari Patro, minor by guar- 


dian Srimathi Patrani .. Petitioner* (second Counter- 
Petitioner) 
v. 
Govinda Rona .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), S. 95—Suit by the next friend of a 
minor—Arrest of defendant on grounds unjustified—Claim of damages by 
defendant by application—Direction of Court that the amount be paid out of 
minor's estate—Whether S. 95, applicable to minor’s case. 

In a money suit instituted on behalf of a minor plaintiff by his mother 
as next friend, an arrest before judgment was obtained on allegations which 
had been subsequently found by the Court not to have been justified. The 
defendant accordingly applied for an award of damages under S. 95 (a) 
of the Civil Procedure Code, and the lower Court awarded an amount and 
directed it to be recovered from the family property of the minor. On the 
question whether a minor’s estate could be made liable for the tortious act 
of his next friend, 

Held, that S. 95 ought to be held applicable to cases in which the plaintiff 
happened to be a minor. 

It is for the Court to consider whether or not compensation ought to be 
awarded and if the Court is satisfied that in making the application the next 
friend was acting for his own ends and not in the belief that it was for the 
interests of the minor’s estate, the Court may either refuse to exercise its. 
discretion and refer the defendant to a suit for damages or if the analogy of 
O. 32, R. 14, could be invoked (even during plaintiffs minority) the Court 
may pass an order against the next friend himsélf. 

Quare: Whether a claim under S. 95 (b) could be made the subject of a 
separate suit. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Berhampore, dated 29th April, 1933 and made`in O. P. 
No. 13 of 1932. 

B. Jagannadha Doss for petitioner. 

Respondent not represented. 

The Court delivered the following 

JupcMenT.—This revision petition raises a question of 
some importance. In a money suit instituted on behalf of a 
minor plaintiff by his mother as next friend, an arrest before 
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Ramathari judgment was obtained on allegations which have been subse- 
atro. quently found by the Court not to have been justified. The 
cores defendant accordingly applied for-an award of damages under 
‘ S. 95 (a) of the Civil Procedure Code, and the lower Court 
has awarded a sum of Rs. 30 and directed it to be recovered 

from the family property of the minor. 


In revision, Mr. Jagannadha Doss contends that taking 
the arrest to be improper, it was a tortious act of the next 
friend and the Court ought not to'have awarded damages 
against the minor’s estate in respect of such tortious act. ‘The 
objection is plausible and I am sorry to be obliged.to decide it 
without the help of an argument.on behalf of the respondent, 
as the respondent is ex parte. 


I have however come to the conclusion that the view 
taken by the Court below is right. In considering the provisions 
of the Code relating to-costs (S. 35) or to damages for 
improper arrest or attachment before judgment (S. 95), it 
does not seem to me right to-deal with the general law relating 
to the circumstances in which a minor’s estate can be made 
liable in respect of the. acts of a- guardian, Take the 
instance of a suit instituted by a next friend on behalf of a 
minor. When sucha suit fails, courts have frequently given a 
decree for costs ‘against the minor’s estate. I do not think it 
is possible to bring such a case under any principle of the law 
of contract or the law of torts or the law relating to alienation 
by a guardian. I.presume that the justification for such-a 
course is that the language of S. 35 is wide enough to authorise 
it and it is only in the special circumstances contemplated by 
O. 32, R. 14, Civil Procedure Code, namely, when the Court 
is satisfied that the institution of the suit was unreasonable or 
improper, that the next friend can be made personally liable 
for costs. Inthe same way, when S. 95 of the Code is invoked, 
I do not think it is legitimate to canvass whether if a suit for 
damages is brought by a defendant aggrieved’ by a wrongful. 
arrest or attachment, he could obtain relief against the minor 
plaintiff or not. It may ina sense be true that S: 95, provides 
a summary remedy for relief which can‘also be obtained by a 
suit.. But I am not satisfied that the two remedies areco- 
extensive for all purposes and must. be decided. on the same 
considerations.... For-instance, sub:clause..(b)..of S..95 provides 
for’ compensation being payable toa defendant against whom - 
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an arrest or attachment before judgment was obtained if the 
suit of the plaintiff ultimately fails and it appears to the Court 
that there was no reasonable or probable ground for instituting 
the same. I very much doubt if a claim like this could be 
made the subject of a separate suit. 

I have, therefore, to consider whether there is any neces- 
sity or justification for excluding the application of S. 95 to 
‘cases in which the plaintiff happens to be a minor represented 
by a next friend. I am not satisfied that there is sufficient 
reason for doing so. It may ordinarily be presumed that in 
such a suit, the next friend is taking steps to obtain an arrest 
‘or attachment before judgment, only in the supposed interests 
of the minor. If ultimately damages should be awarded in 
respect of such action, it may well be made a matter of 
accountability by the guardian to the minor’s estate, instead 
of denying all redress to the aggrieved defendant on the 
ground that the application was made not by the minor plaintiff 
but by his next friend. The section only says that the award 
of compensation is to be against the plaintiff and the plaintiff 
in the action is undoubtedly the minorand not the guardian. 
The award of compensation would therefore just like the 
award of costs be only against the minor, recoverable no doubt 
from his estate. 


I do not feel that such a view will seriously jeopardise a 
minor’s interests. After all, it is for the Court to consider 
‘whether or not compensation ought to be awarded and if the 
Court is satisfied that in making the application the next friend 
was acting for his own ends and not in the belief that it was 
for the interests of the minor’s estate, the Court may either 
tefuse to exercise its discretion and refer the defendant toa 
suit for damages or if the analogy of O. 32, R. 14, could be 
invoked (even during the plaintiff’s minority) the Court may 
pass an order against the next friend himself. Iam accordingly 
‘of opinion that the balance of convenience is in favour of the 
view that S. 95 ought not to be held to be inapplicable to cases 
in which the plaintiff happens to be a minor. The revision 
petition is therefore dismissed. , 


Kc , “2 — _ Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


Satyala Sanyasi l .. Petitioner* ae 
v. 
Bhogavalli Sanyasi alias Bullodu .. Eor (Defen- 
l dant). 


Madras Abkari Act (I of 1886), S. 24—Madras Excise Manual, R. 27— 
Partnership in liquor trade not opposed to public policy—Partnership of five 
persons for liquor trade—License in the name of one—Partnership earlier in 
date than grant of licence—No transfer involved in the transaction—No- 
violation of the condition imposed by S. 24. 

Where the suit promissory note was executed for an amount borrowed 
by the defendant from the plaintiff in connection with his being a partner in 
a brandy trade with the plaintiff and on the same date of the note, that is, 
27th August, 1930, the plaintiff and the defendant along with three others. 
entered into a partnership and it was agreed that the plaintiff on behalf of 
the partnership was to bid for the right to sell toddy and obtain a license in 
his name, and subsequently he became a successful bidder and the licence 
issued bore the date 23rd September, 1930 and the defence to the suit on the 
promissory note was that there was a transfer involved in the partnership. 
itself which was prohibited by R. 27 of the Abkari Rules and hence the pro- 
missory note became unenforceable owing to the trade having been pursued 
in violation of public policy, 

Held, (1) that as at the time when the plaintiff bid, the partnership had 
come into existence and it was only subsequently he became a successful 
bidder, there was no transfer involved in the transaction which would be 
against R. 27 of the Excise Manual (p. 189 of the Madras Excise Manual, IV 
Edition, 1926). 

Nalain Padmanabham v. Sait Badrinadh Sarda, Con) LL.R. 35 Mad.. 
582, relied on. 

Ramanayudu v.Seetharamayya, (1934) 68 M.L.J. 570(F.B.), distinguished... 

(2) That a partnership ‘for the sale of liquor was not per se illegal. To. 
attempt to discover a policy with a view to make illegal things not expressly- 
prohibited, would be unwarranted. 

Natla Bapirajuv. Puran Achutha Rajajee, (1910) M.W.N. 549, relied on.. 

There is nothing to’show that holding a partnership in liquor is opposed 
to public policy as there is no such prohibition in the Abkari Act as in the 
Opium Act (I of 1878), for S.15 of the Abkari Act only enacts that no 
liquor shall be sold without licence from the Collector unlike the Opium Act. 
which says ‘no one shall sell opium’. 


Petition under S. 25 of Act IX of 1887, and 107 of the 
Government of India Act, praying the High Court to revise 
the decree of the Court of the District Munsif of Vizagapatam 
in S.C.S. No. 379 of 1931. 


K. Venkatarama Raju for petitioner. 
D. Narasaraju for Y. Suryanarayana for respondent. 





*CR.P. No. 1836 of 1931. Ist April, 1935. 
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The Court made the following 

OrpER.—The suit is based upon the promissory note for 
Rs. 200, dated the 27th August, 1930, executed by the defen- 
dant. There is a reference in the note to the amount having 


been borrowed in connection with the defendant being a - 


partner in the brandy trade of the plaintiff. The District 
Munsif has dismissed the suit holding, first that the plaintiff’s 


suit was misconceived, the proper remedy open to the ‘parties . 


being an action for the dissolution of the partnership and 
secondly, that the contract was illegal being ‘opposed to public 
policy. 

It is with the second point alone that I shall deal at 
present, for the arguments on the first point have been 
reserved. The plaintiff has not produced his licence and it is 
therefore impossible to say what-terms of the licence have been 
infringed. But Mr. D. Narasaraju for the defendant relies 
upon S. 24 of the Madras Abkari Act and R. 27 at page 189 
of the Madras Excise Manual (4th Edition, 1926). S. 24 of 
the Act enacts that every licence shall be granted, subject to 
such restrictions and on such conditions as the Governor-in- 
Council may direct. The powers conferred by this Section on 
the Governor-in-Council have been delegated to the Commis- 
sioner (see p. 14 of the Manual). Accordingly “Annual 
notifications” have been issued by that officer, and among the 
general conditions applicable to all Abkari licences, is the 
following, which is contained in R. 27 already referred to. 

“No privilege of supply or vend shall be sold transferred or sub-rented 
without the Collector’s previous permission”. 

The licence not having been produced, I must take it that 
it is prima facie established that it was granted subject to the 
condition embodied in the rule aforesaid. The argument put 
forward for the defence is, that the plaintiff’s act of taking 
the defendant as a partner constitutes a transfer within the 
meaning of the above rule. I do not at present propose to 
consider the cases cited before me such as Nalain Padma- 
nabham v. Sait Badrinadh Sardai, Natla Bapiraju v. Puran 
Achutha Rajajee®, Gangadara Sah v. Swaminada Mudali3 and 
Vazhmuni v. Nathamuni4, or to express my own opinion on the 
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point raised. But for the proper disposal of the matter, I 
desire to have findings on the following points. 

1, Was it a.term of the partnership or was it in the con- 
templation of the parties, that the defendant was to sell toddy 


~ without a licence? 


2. Was the defendant to take any part in the conduct of 
the business and if so, what was the part? 

3. In Nalain Padmanabham v. Sait Badrinadh S iat 
the learned Judges observe that every contract of partnership 
is not necessarily a transfer, but that it is equally clear that 
such a contract may in many cases involve a transfer. AsI 
have said, I refrain from expressing at present my view of the 
question, but the point on which I want a finding to be 
returned is, 

Was there a transfer in favour of the defendant eyeing? 
in the transaction? 

The parties will be at liberty to adduce fresh evidence and 
the findings on the three points mentioned above will be 
submitted in two months from this date. Time for objections, 
if any, is one week (after notice of the return of the said 
finding shall have been posted up in the notice Board of the 
High Court). È 

In compliance with the above order the District Munsif of 
Vizagapatam submitted the following: 

_ T have been directed by the High Court to submit findings 


-on the following points :— 


(1) Was it a term of the partnership or was it in the 
contemplation of the parties, that the defendant was to sell 
toddy without a license? 

(2) Was the defendant to take any part in conduct of 
the business, and if so, what was the part? 

(3) Was there a transfer in favour of the defendant 
involved in the transaction? 


Points 1 and 2.—There is no document embodying the 
terms of the partnership. It is admitted by both parties that 
there were 5 partners in the business, namely, the plaintiff, 
the defendant, Krishnamurthy, Appalaswami, and Appanna, 
Defendant deposes that it was agreed that out of the 5 





“|. (1911) LL.R. 35 Mad. 582 at:587 : 21 M.L.J. 425. 
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partners, the plaintiff and Krishnamurthi should attend to 
the sales in the shop, that Appalaswami and the defendant 
should be in the topes, supervise the tapping of trees and see 
that toddy was sent to the shop regularly from the topes, that 


Appanna should sell toddy separately at his house, and that | 


the defendant should send to Appanna the toddy for sale 
at his house from the tope of which the defendant was in 
charge; whereas, the plaintiff deposes that the agreement was 


that all the 5 partners should carry on the business jointly and 


that there was no talk as to what work each partner should do 
in the business. Though the defendant does not state in his 
evidence that he ever sold toddy in the shop, the plaintiff says 
in cross-examination that the defendant was selling toddy in 
tbe shop now and then. Even assuming that it was agreed, 
when the partnership was entered into, that only the plaintiff 
and Krishnamurthi should attend to the sales in the shop, and 
the defendant should attend to the supply of toddy to the 
shop, as stated by the defendant, it cannot be said that it was 
a term of the partnership or that it was in the contemplation 
of the parties that the plaintiff and Krishnamurthi should be 
the sole vendors of the toddy. As every partner is the agent 
of his co-partners, all the partners should be deemed to be the 
vendors of the toddy, though only one or two of the partners 
were attending to the actual sales in the shop, and the other 
partners were attending to the supply of toddy to the shop. 
The observations of their Lordships Benson and Sundara 
Aiyar, JJ. in Nalain Padmanabham v. Sait Badrinath Sarda 
support this view. I therefore find on point 1 that it was not 
a term of the partnership that the defendant should attend to 
the actual sales in the shop but it was in the contemplation of 
the parties that he should be a vendor of the toddy as a partner 
of the plaintiff without a separate license either in his own 
name, or in the name of the firm. I find on point 2 that the 
defendant was to take a part in the business, that he was to 
attend mainly to the drawing of toddy from the trees, and the 
carrying of toddy from one of the topes which was taken on 
lease by the firm to the shop, and that he was also actually 
selling toddy in the shop on some occasions. 


Point 3.—It has not been shown that any transfer i in 
favour of the defendant is involved in the transaction. The 
fae ek See ie ae ee ees ieee 

1. (1911) L.L.R. 35 Mad. 582: 21 M.L.J. 425. 
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Satyala license which was granted to the plaintiff for the shop has been 
Sanai produced by him after remand. It is dated 23rd September, 
Ebceayas 1930 and it was granted for the sale of toddy in the shop for 
yasr one year from 1st October, 1930 to 30th September, 1931 wide 
Ex. C. Defendant admits that the. agreement of partnership 
_ was entered into before the date of the licence. He deposes 
that the agreement was entered into on the day the suit pro- 
missory note was executed, i.e., 27th August, 1930 and that it 
was 4 days after the plaintiff bid at the auction sale of the 
shop by the Government and the bid was knocked down to him; 
whereas the plaintiff deposes that the agreement was entered 
into about a month before he bid at the sale and that it was 
agreed then, that the lease of the shop should be taken in his 
name for the benefit of all the partners. There is no indepen = 
dent evidence on either side as to when the agreement actually | 
took place, whether it was before or after the plaintiff 
bid at the sale. As it is the contention of the defendant that the 
contract of partnership involved a transfer, he has to prove 
beyond doubt that the contract was entered into after the 
‘toddy business was commenced, and after the plaintiff put some 
stock of capital of his own in the business vide Vazhmuni v. 
Nathamuni1, The onus of proof on the point lies heavily on 
the defendant, and he has not discharged it. I therefore find 
‘on point 3 that it has not been proved that the transaction 
involved a transfer in favour of the defendant. 


This petition coming on for final hearing after the return 
of the finding of the lower court upon the points referred by 
this Court for trial, the Court delivered the following 


Jupement.—The lower Court has now submitted its find- 
ings. I may mention that I formulated three questions 
provisionally but the case depends on the answer to the third 
alone. As regards that question, the facts as found may be 
thus stated. The suit promissory note was executed on 27th 
-Augnst, 1930 and on the same date the plaintiff, the defendant 
and three others entered into a partnership. It was then agreed 
that the plaintiff on behalf of the partnership was to bid for 
the right to sell toddy and obtain a license in his name. At 
the auction held a month thereafter, he became the successful 
bidder. The license has since been produced and bears the 


1. A.LR. 1930 Mad. 361: 
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date 23rd September, 1930. On these facts the lower Court. 


has -held that no transfer is involved in the transaction and 
that the suit promissory note is therefore enforceable. 


The question really to be decided is, whether the partner- 
ship formed in the circumstances mentioned above is illegal or 
not. That again depends upon whether any part of R. 27 to 
which I made reference in my previous erden has been 
infringed. That Rule runs thus: 


“No privilege of supply or vend shall be sold, transferred or sub-rented 
without the Collector’s previous permission.” 


No question of “selling” the privilege or “subrenting” it, 
arises on the facts here. Then the point remains, was there a 
“transfer” of the privilege? If the partnership involved a 
transfer, it would be illegal; otherwise, not. For the purpose 
of deciding whether or nor there was a transfer, I now turn 
to Nalain Padmanabham v. Sait Badrinadh Sardat. The 
learned Judges there observe, 


“Tt is no doubt true that every contract of partnership is not necessarily 
ʻa transfer butit is equally clear that sucha contract may in many cases 
involve a transfer. Thus if two persons agree to start a business in partner- 
ship and to contribute capital therefor, there is no transfer involved in the 
transaction. Butif one person carrying ona trade and possessing stock and 
capital, admits another into partnership with himself, making the stock and 
capitals, the joint property of both, itis impossible to contend that there is 
not a transfer in such a case”. 


Adopting this test, I must hold on the facts that no 
transfer is involved in the present partnership. At the time 
the plaintiff bid for the right, the partnership had already come 
into existence. If the plaintiff had, on the contrary, first 
purchased the right and then entered into the partnership, 
there would in such a case be a transfer by him of the right in 
favour of the firm. The facts here disclose that the persons 
‘concerned first entered into the partnership with the object of 
acquiring the right and that the plaintiff on the firm’s behalf 
some time later acquired that right. In the case just cited the 
facts were entirely different, as the licence was first obtained 
and then the partnership was entered into. 


Mr. Narasaraju, the defendant’s learned Counsel, contends 
that even if it be held that the contract is not illegal, it is in 
any event opposed to public policy. I am afraid I cannot 
accede to this contention. What is “public policy” with 
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reference to an enactment, except what is manifested by its. 


provisions? The Abkari Act lays down that it is illegal tœ 
sell, transfer or sub-rent the privilege. To attempt to discover 
a policy with a view to make illegal, things not expressly pro- 
hibited, seems unwarranted. The argument in effect is, that 
although only three acts ‘are in terms forbidden, the Courts. 
must somehow infer some kind of policy, which would render 
illegal other acts, though not so specified. In Natla Bapiraju 
v. Puran Achutha Rajajee1 Miller and Krishnaswami Aiyar,. 
JJ. held that S. 13 of the Abkari Act “does not prohibit a 
person who has no licence from holding an interest in the 
manufacture or vending of the liquor jointly with licensed 
manufacturer or vendor,” which is the same thing as holding,. 
that a partnership for the sale of liquor is not per se illegal. 
Consistent with this view, in Nalain Padmanabham v. Sait 
Badrinadh Sarda? as already observed, the test was laid down,. 
does the partnership involve a transfer or does it not?—for 
what the rule prohibits is the “transferring” of the privilege 
and not the entering into of a partnership in regard to it. 
Moreover, what may be illegal under one enactment may not 
be so under another. For instance, the Opium Act (I of 1878). 
enacts that no one shall sell opium except as provided by it.. 
There is no such prohibition under the Abkari Act, for S: 15 
enacts that no liquor shall be sold without a licence from the- 
Collector; while as already stated, the Opium Act says “no 
one shall sell opium”. This shows that the argument based on 
the so-called public policy is, as I have pointed out, extremely: 
misleading. 


Mr. Narasaraju contends that the recent decision of the- 
Full Bench Ramanayudu v. Seetharamayya’ concludes the 
point in his favour. I do not think I can agree with his con- 
tention. Although the learned judges there refer to the judg- 
ment of Anantakrishna Aiyar, J. in Nanna Vazhmuni v. 
Nathamuni4, who quotes the passage I have already referred to ` 
from Nalain Padmanabham v. Sait Badrinath Sarda? it is 
significant that no dissent is expressed from that passage; on the 
contrary, mention is made in the Full Bench judgment of the fact, 

“The partnership was formed after the first defendant had become the 
successful bidder”, ` 
N eea art eS tsp swenSSi eh SSP chee 
1. (1910) M.W.N. 549. 2. (1911) LL.R. 35 Mad. 582: 21 M.L.J. 425. 
3. (1934) 68 M.L.J. 570 (F.B.). 4. (1929) 122 I.C. 342. | 
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which clearly distinguishes that case from the present. I 
therefore hold that the suit promissory note is enforceable. 

Ás regards the other contention of the defendant that the 
plaintiff’s proper remedy was to sue for the dissolution of the 
partnership, I must hold that it cannot prevail. 

In the result, the Civil Revision Petition is allowed and 
the suit is decreed with costs throughout. 


K.C. piai . Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—Mr. Justice Mapuavan Narr anp Mr. 

Justice PANDRANG Row. e 

Rajah Sir Annamalai Chettiar .. Petitioner* (first Respond- 

ent in Appeal No. 418 

of 1932 on the file of 

the High Court) 


v. 
S. Rm. Ar. Ramanathan Chettiar 
and others .. Respondents (Appellant 
: and Respondents 2 to 
Sin do.). 


Civil Procedure Code (V of 1908), S. 109 (c)—Leave to appeal to His 
Majesty in Counctl—Question relating to procedure under O. 1, R. 3— 
Multifariousness—Not substantial questions of law of any importance for 
obtaining leave to appeal to His Majesty in Council—Special leave when 
could be obtained, 


Where in an application for leave to appeal to His Majesty in Council 
the questions of law raised under S. 109, Cl. (c) were (1) whether O: 1, R. 3, 
Civil Procedure Code, could be so interpreted as to permit of joinder of 
causes of action when such joinder is not permitted under O. 2, R. 3 and (2) 
whether on a proper construction of O. 1, R. 3, Civil Procedure Code, the 
allegations in the plaint alleged ‘ the same act or transaction or series of acts 
or transactions,’ 

Held, (1) that the two questions did not appear to be substantial ques- 
tions of law and were certainly not of such great public importance as to 
come within Cl. (c) of S. 109, Civil Procedure Code. 


(2) That since the first question was one on which no doubt could be’ 


entertained by the Bench which decided it in the appeal, in view of the Full 
Bench decision in Govindaraja Mudaliar v. Alagappa Thambiran, (1926) 
LL.R. 49 Mad. 836: 51 M.L.J. 194 (F.B.) which had settled the matter finally, 
it could not be said that it was a substantial question of importance which 
was fit’to be taken on appeal to His Majesty in Council. 

. (3) That the second question presented less difficulty and it was not a 
substantial question of law of any importance. The questions and the 
answers to them did not affect substantial rights; they related only to such 





* C. M. P. No. 3349 of 1934. 8th March, 1935. 
(Connected Petitions Nos. 3376 and 3588 of 1934). 
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Rajah Sir formal matters as the joinder of parties and of causes of action. Where 
Annamalai substantial rights were in no way affected by an order, there would be no 


. seana prima facie reason for issuing a certificate that the case was a fit one for 
Ramanathan appeal to His Majesty in Council. 
Chettiar. Nrisingha v: Rajniti Prasad, A.I.R. 1934 Pat. 564, referred to. 


(4) That there had been no case where leave to appeal to His Majesty in 
Council was granted from an order deciding a point of procedure like a plea 
of multifariousness. 


Petitions under Ss. 109 and 110 and O. 45, Rr. 2, 3 and 8 
of Act V of 1908 praying that in the circumstances stated 
therein, the High Court will be pleased to grant leave to appeal 
to His Majesty in Council against the order of the High Court 
dated 19th January, 1934 and made in Appeal No: 418 of 1932, 
preferred against the decree of the Court of the Subordinate 
Judge of Devakottai in O. S. No. 109 of 1930. 

The Advocate-General (Sir A. Krishnaswami Aiyar), 
M. Patanjali Sastri and K. Umamaheswaran for petitioner in 
C. M. P. No. 3349 of 1934 and for second respondent in C. M. 
Ps. Nos. 3376 and 3588 of 1934. 

R. Swaminatha Aiyar for petitioner in C. M. P. No. 3376 
of 1934 and for respondents 11 and 14 in C. P. No. 3349 and 
3588 of 1934. 

O. T. G. Nambiar instructed by Morsby and Thomas for 
petitioner in C. M. P. No. 3588 of 1934, fourth respondent in 
C. M. P. No. 3349 of 1934 and for fifth respondent in C. M. P. 
No. 3376 of 1934. 

S. Parthasarathy and V. K. Tiruvenkatachari for first 
respondent in all. 

T. K. Sundararaman for respondents 2 and 3 in C. M. P. 
No.. 3349 of 1934 and for respondents 3 and 4 in C. M. P. 
No. 3588 of 1934. 

P. S. Raghavarama Sastri for fourth respondent in C. M. 
P. No. 3588 of 1934. 


T. Tyagaraja Aiyar for sixth respondent in C. M. P. No. 
3349 and C. M. P. No. 3588 of 1934 and for seventh respondent 
in C. M. P. No. 3376 of 1934. 


R. Sethurama Sastri for seventh respondent in C. M. P. 
No. 3349 of 1934.and 3588 and for eighth respondent in C: M. 
P. No. 3376 of 1934. 

K. Subramanyam for eighth respondent in C. M. Ps. 
Nos. 3349 and 3588 and.for-ninth sapone in.C. M. P. 
No. 3376 of 1934. 
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M. Subbaroya Aiyar for ninth respondent in C. M. Ps. 
Nos. 3349 and 3588 and for tenth respondent in C. M. P. 
No. 3376 of 1934. 


C. S. Rama Rao Saheb for tenth respondent in C. M. Ps. 
Nos. 3349 and’ 3588 and for eleventh respondent in 3376 of 
1934, 


K. G. Srinivasa Aiyar for twelfth respondent in all. 
K. S. Rajagopala Atyangar for fifteenth respondent in 


C. M. Ps. Nos. 3349 and 3588 and for fourteenth respondent 
in C. M. P. No. 3376 of 1934. 


The Court made the following 


OrpER.—These are petitions by some of the respondents 
in A. S. No. 418 of 1932 for leave to appeal to His Majesty 
in Council from the order therein and for issue of a certificate 
‘that the case is a fit one for such appeal. 

A. S. No. 418 of 1932 was an appeal from the decree of 
the Subordinate Judge of Devakotta dated 7th November, 
1932, dismissing O. S. No. 109 of 1930.0n his file on the 
preliminary ground of multifariousness or misjoinder of 
defendants and of causes of action. In appeal this Court held 
that there was no such misjoinder and remanded the suit to 
the original Court for disposal on the merits. It is this order 
which is sought to be taken in appeal to His Majesty in Council. 
It is clear that this order is not a ‘decree or final order”. 
The Advocate-General who appeared for the petitioners 
intimated that he did not propose to argue that the order was a 
“decree or final order”, though he desired it to be noted that he 
did not abandon the point or make any concession regarding 
it. The point is however well settled, and it is enough to refer 
to the latest ruling of their Lordships of the Judicial Committee 
in Abdul Rahman v. D. K. Cassim & Sons1. It follows therefore 
that the present petitions are not maintainable under Cls. (A) 
and (B) of S. 109 of the Code of Civil Procedure, and they 
were actually argued as if they were made only under Cl. (C) 
of that section and can be allowed only on the ground that the 
case is a fit one for appeal to His Majesty in Council. 

It was pointed out by Lord Hobhouse in Banarsi Prasad 
wv. Kashi Krishna Narain? that this clause “ is clearly intended 





1. (1932) L.R. 60 LA. 76: LL.R. 11 Rang. 58: 64 M.L.J. 307 (P.C.). 
2. (1900) I.L.R. 23 All. 227. 
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to meet special cases, such, for example, as those in which the 
point in dispute is not measurable by money, though it may be 
of great public or private importance”. In a latter case Radha- 
krishna Aiyar v. Swaminatha Aiyar1 Lord Buckmaster observ- 
ed that this clause contemplates cases in which it is impossible 
to define in money value the exact character of the dispute, 
and where there are questions as for example, those relating to 
religious rights and ceremonies, to caste and family rights, or 
such matters as the reduction of the capital of companies, as 
well as questions of wide public importance. Again, in the 
words of Sir Walter Schwabe, C.J., in Raja Rajeswara Sethu- 
pathi v. Tiruneelakantam Servai® “what is contemplated ina 
class of cases in which there may be involved questions of 
public importance, or which may be important precedents 
governing numerous other cases, or in which, while the right 
in dispute is not exactly measurable in money, it is of great 
public or private importance”. 


It was contended on behalf of the petitioners that this. 
clause would cover a case in which a substantial question of 
law is raised which is of great public or private importance. 
The substantial questions of law raised in the present case, as. 
formulated by the Advocate-General, are (1) whether O. 1, 
R. 3, Civil Procedure Code can be so interpreted as to permit 
of joinder of causes of action when such joinder is not permit- 
ted under O. 2, R. 3, Civil Procedure Code and (2) whether 
on a proper construction of O. 1, R. 3, Civil Procedure Code, 
the allegations in the plaint allege “the same act or transaction 
or series of acts or transactions”. The first of these two. 
questions is no doubt a question of law; the second, however,. 
is not so much a question of law as a question of applying the 
law to the facts of a particular case. The present suit is. 
directed against defendants 1 to 4, 6to 12 and 15, the relief 
sought in it being only against these defendants for an account 
of the management of the plaintiff’s estate during his minority - 
from 1915 to 1929. Defendants 2 and 3 are the undivided 
sons of the first defendant (Rajah Sir Annamalai Chettiar) a 
cousin of the plaintiff’s father; defendant 4 is the son of the 
late Ramaswami Chettiar, another cousin of the plaintiff’s 
father; defendants 6 to 12, and the deceased defendant 13. 





1. (1920) L.R. 48 I.A. 31: LL.R. 44 Mad. 293: 40 M.L.J. 229. 
2. (1922) 44 M.L.J. 217. 
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{whose legal representative Defendant 15 is) are alleged to 
have been agents employed in the administration of the plain- 
tiff’s estate. The substance of the plaint is that after the 
plaintiff’s father died in 1915 leaving his widow (D. 5) and the 
plaintiff, then a child of three years behind him, the widow 
allowed first defendant and the fourth defendant’s father to 
manage the plaintiff’s estate, that the latter did in fact jointly 
manage the estate till the death of the fourth defendant’s father 
in October, 1918, since when the first defendant carried .on 
the management solely, and that throughout such management 
by them they acted in collusion with the agents employed in the 
management, viz., defendants 6 to 13, and defrauded the plain- 
tiff to such an extent that while the true assets of the plaintiff’s 


estate excluding jewels and immovable property, on plaintiff’s 


attaining majority should have been ‘considerably over a crore 
of rupees” only a sum of thirteen lakhs was found to exist, the 
great bulk of his assets and profits having been “either misap- 
propriated, or retained and withheld by the first defendant”. 
In short, the plaintiff alleged that there had been embezzle- 
ment on a very large scale of his estate during his minority by 
those who were managing the same, and asked for accounts 
from those responsible for such embezzlement. 


The two questions formulated by the Advocate-General do 
not appear to be substantial questions of law, and they are 
certainly not of great public importance. It was conceded in 
the reply that every question of law is not a substantial question 
of law, and that a question of law will not be substantial 
merely because much is at stake on the answer to it. It was 
further conceded that a substantial question of law must be a 
question of some difficulty in which the pros and cons are 
about evenly balanced. The first question is one which 
presents no difficulty, and it was certainly one on which no 
doubt could be entertained by the Bench which decided it in 
the appeal, in view of the Full Bench decision in Govindaraja 
Mudalar v. Alagappa Thambiran!1 which had settled the matter 
finally. As observed in the order sought to be appealed from 
“The Full Bench decision is as binding upon our Bench as it 
was upon the Subordinate Judge, and since it was pronounced 
almost ten years ago nothing has arisen to shake its validity. 
On the contrary the Bombay High Court which once held a 





1. (1926) LL.R. 49 Mad. 836: 51 M.L.J. 194 (F.B.). 
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different opinion is.now aligned with Calcutta and Madras. 
Especially in mere questions of procedure the rule that usually 
prevails is stare decisis. The point has not been argued 
before us, and Govindaraja Mudaliar v. Alagappa Thambirant 
unless it is reversed by a superior Court must stand as the 
accepted law’. It has been held in Punnayya v. Lakshmi- 
narayana? that where.a Full Bench decision of our Court has 
settled the law, the fact that there is conflict between that 
decision and a decision of another High Court does not render 
the case a fit one for appeal to the Privy Council. In the 
present case there is no such conflict; on the other hand, three 
High Courts have arrived at the same conclusion on the point. 
When the question has been so well settled it cannot be said 
that it is a substantial question of importance which is fit to be 
taken on appeal to His Majesty in Council. 


The second question formulated by the Advocate-General 
presents even less difficulty, and it is certainly not a substan- 
tial question of law of-any importance. The questions and the 
answets to them do not affect: substantial rights; they relate 
only to such formal matters as the joinder of parties and of 
causes of action. Even if there is misjoinder it is not neces- 
sarily fatal, and in the present case it was held that if there 
had been misjoinder an opportunity to elect should have’ been 
allowed to the. plaintiff. Where substantial rights are in no 
way affected by an order there is prima facie no reason for 
issuing a certificate that the case is a fit one for appeal to His 
Majesty in Council. On the other hand, as observed by the Patna 
High Court in Nrisingha Charan Nandy v. Rajniti Prasad Singhs 
«another consideration which we must keep in view in granting 
the certificate under S. 109, Civil Procedure Code, is that the 
litigation is not made oppressively expensive and the elucida- 
tion of the real issues in the case by atrial of the suit is not 
unduly postponed or delayed”. The present suit was instituted 
in July, 1930, i.e., more than 43 years ago. An appeal to the 
Privy Council from the order remanding the: suit for trial on 
the merits will mean further delay in the trial of the real 
issues in the suit. It is difficult to resist the conclusion that 
the real object of these petitions for leave to appeal to His 
Majesty in Council is to delay the trial of the suit further, 





1. (1926) LL.R. 49 Mad. 836: 51 M.L.J. 194 (F.B.). 
2. ALR, 1928 Mad. 448.. 3. A.ILR. 1934 Pat. 564, 
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and not to obtain the decision of His Majesty in Council on 
any substantial question of law of importance. The propen- 
sity of litigants, especially well-to-do litigants, occupying the 
position of defendants, to delay the trial of suits against them 
by every means in their power has increased, is increasing, and 
must be diminished. One would naturally expect that persons 
in the position of the petitioners against whom gross embezzle- 
ment of an estate during the owner’s minority is alleged 
would be anxious to have the earliest opportunity to repel such 
a disgraceful charge, and not to seek a further opportunity of 
having the claim against them dismissed on the technical plea 
of multifariousness. This natural attitude is not the attitude 
adopted by the petitioners in these petitions. 

No case has been brought to our notice in which leave to 
‘appeal to His Majesty in Council has been granted from an 
order deciding a point of procedure like a plea of multifarious- 
ness. In the present case the plea of multifariousness is 
moreover devoid of any real.substance; persistence in such a 
plea deserves no encouragement. It is no doubt open to us 
under Cl. (C) of S. 109, Civil Procedure Code, to grant a 
special certificate in a proper case but the present case is in 
our opinion not a proper case and we must therefore decline to 
grant it. 

The petitions are dismissed with costs—one set of costs in 
the main Petition (C. M. P. No. 3349 of 1934). 


K. C. 5 — Petitions dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 


PRESENT:—Lorp MACMILLAN, Sir JoHN WALLIS AND 
Sır Smapi Lat. 
‘Rai Satindra Nath Choudhury - i .. Appellant* 
v. ; 
Rai Jatindra Nath Choudhury and another .. Respondents. 
Registration Act (XVI of 1908), Ss. 51 and 87—Transfer of Property Act 
(IV of 1882), Ss. 3 and 130—Annuity charged on land—Transfer of, by deed 


—Regisiration of deed—Registration in wrong book—Validity of—Arrears 
of annuity—If an ‘actionable claim’—Interest—Trial Court granting interest 





* P, C. Appeal No. 14 of 1934. "8th July, 1935. 
‘Bengal Appeal No. 10 of 1933. 
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up to a date—Appeal—A ppellate Court extending time for payment—If can 
award interest up to extended time. 


Ata partition between two brothers S and J of Bengal, they agreed to 
pay their mother K in lieu of her share an annuity and undertook to pay also 
interest at 12 per cent. per annum on default to pay her on the due dates Asa 
security, each son createda chargein her favour over property allotted to 
him and authorised her to realise the annuity from that property on default in 
payment. S committed default and in 1922, K transferred to J by a deed her 
claim to recover the money and interest with “all the right, title and interest 
in respect of that debt”. The deed was registered but by mistake of the regis- 
tering officer, the deed was entered in Book IV and not in Book I as pres- 
cribed by S. 51 of the Registration Act. 

Held, that the right of the lady to recover the arrears of annuity from S 
was a debt, which, though charged upon immoveable property, was not 
secured bya mortgage and her claim amounted to an “actionable claim”. 
Under the deed not only was the debt transferred but also the security for 
the debt. 

The registration in a wrong book by mistake of the registering officer, 
over which the person presenting the document has no control and which has 
not injured any innocent person, is “a defect in procedure” within the mean- 
ing of S. 87 and does not affect the validity of the registration. 

Paorasharampant v. Rama, (1909) I. L. R. 34 Bom. 202 and Subbalakshmi 
Ammal v. Narasimiah, (1927) 52 M.L.J. 482, approved. 

Indra Bibi v. Jain Sirdar Ahiri, (1907) I.L.R. 35 Cal. 845 (F.B.), oy 
proved. 

The Trial Court had fixed 27th July, 1929, as the time for jayne of 
the money and provided for payment of interest at 12 per cent. up to that 
date and at 6 per cent. after that date. At the date of the High Court 
judgment the date had expired and the High Court, at the request of S 
extended the time for payment to 3lst March, 1933, but directed payment 
of interest at 12 per cent. up to that extended date. 


Held, that the extension of time was a concession granted to the appel- 
lant and the appellant cannot complain if, while acceding to his request, 
the High Court made him liable for the payment of interest at the contract 
rate during the period of extension. 

On appeal from a Judgment and decree of the High 
Court at Calcutta, dated the 1st March, 1933. 


De Gruyther, K.C. and J. M. Pringle for appellant. 
Dunne, K.C. and Sir S. J. Strangman for first respondent. 


8th July, 1935. Their Lordships’ judgment was delivered 
by 1 ‘ A 

Sir SHADI -LAL.—On the 17th February, 1915, one Rai 
Hari Charan Choudhury, a rich land-owner of Nakipur in the 
Presidency of Bengal, died leaving him surviving a widow 
Katyayani Debi, and two sons Rai Satindra Nath Choudhury 
and Rai Jatindra Nath Choudhury. For about six years the 
sons with their mother lived together amicably, and jointly 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 505 


managed and owned the estate left by the deceased. In March, 
1921, they effected a partition of the joint estate; and, while 
the immoveable property was divided equally between the sons, 
the mother agreed to receive, in lieu of her share in the inherit- 
ance, an annuity of Rs. 12,000 from each of her sons during 
her life-time. The deed of partition, which was executed and 
registered on the 18th March, 1921, contained, inter alia, a 
promise by the sons to pay the annuity in two instalments, 
and interest thereon at 1 per cent. per mensem, in the event 
_ of failure to pay the money on the due date. Asa security for 
the regular payment of the money, each son created in favour 
of the mother a charge for the annuity on one of the properties 
allotted to him on partition and specified in the deed; and 
authorised her to realise the amount due to her from that 
property, if he committed a default in payment. 


It appears that the elder son did not make any payment to 
the lady, with the result that in July, 1922, he owed to hera 
large sim'of money, in respect of three instalments and 
interest thereon. On the 22nd July, 1922, she transferred to 
the younger son her claim to recover the money, which amoun- 
ted to Rs. 19,288, with “all the right, title, and interest” in 
respect of that. debt, and with the right to recover interest 
thereon. The deed of transfer was registered on the 26th 
July, 1922; and it was on the strength of that document that 
the transferee commenced, on the 13th June, 1927, the action 
which has given rise to the present appeal. He claimed to 
recover from his elder brother the aforesaid sum and interest 
at 12 per cent. per annum amounting to Rs. 10,596. He 
sought to enforce the claim against the property which was 
specifically charged with the payment of the annuity, and to 
realise the deficiency, if any, from the other properties of the 
defendant. 


The trial Judge granted a preliminary decree for the entire 
sum, and awarded interest at the stipulated rate from the date 
of the institution of the suit to-the 27th July, 1929, which 
was the date fixed by him for the payment of the amount 
found due on that date. Against this decree, the defendant 
appealed to the High Court, who concurred with the trial 
Judge on all the points raised by the appellant except that 
they set aside the clause in the decree allowing the plaintiff to 


apply for a personal decree against the defendant for the 
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balance, “if the net proceeds of the sale of the property 
charged” are found to be insufficient for the payment of the 
amount due. The learned Judges, however, allowed the decree 
holder to realise the balance, if any, from the other moveable 
and immoveable properties of the judgment-debtor. The time 
fixed by the trial Court for the payment of the money had 
already expired, and the High Court, when asked by the appel- 
lant to extend the period, granted further time up to the 31st 
March, 1933. The decree, which followed upon their judgment, 
directed him to pay the amount ‘claimed in the plaint, with 
interest thereon at 12 per cent. per annum from the date of the 
suit up to 3lst March, 1933. It was only after that date that 
interest was to run at 6 percent. per annum. 


The defendant has now brought this appeal to His 
Majesty in Council, and their Lordships after examining the 
arguments presented to them are not prepared to hold that 
any valid ground has been established which would justify 
their dissent from the conclusion reached by the High Court. 
The right of the lady to recover the arrears of her annuity 
from the appellant was a debt, which, though charged upon 
immoveable property, was not secured by a mortgage; and 
her claim amounted to an “actionable claim” as defined by 
S. 30f the Transfer of Property Act, IV of 1882. That 
claim was undoubtedly transferred by her to the respondent 
by a registered deed of gift, which complied with the require- 
ments of S. 130 of the statute. It is to be observed that in 
the deed the donor expressly refers to the instrument of 
partition which was the source of her claim, and prominently 
mentions her right to recover the debt from the immoveable 
property of the appellant which was charged with its payment. 
There can be little doubt that she not only divested herself of 
all the rights to which she was entitled in respect of the 
recovery of the money, but also transferred them to the 
respondent. The learned Judges of the High Court, who were 
conversant with the language used by the donor, have held, in 
concurrence with the trial Judge, that not only was the debt 
transferred but also the security for the debt. They repelled 
the contention that the security was not transferred, and 
expressed the opinion that “on the facts of this case it is 
impossible to resist the conclusion that the security had passed 
to the plaintiff’: 
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This finding can not be seriously contested ; but it is urged 
that, as the deed of gift was entered, not in Book 1 which as 
prescribed by S. 51 of the Indian Registration Act, XVI of 
1908, is a register of non-testamentary documents relating to 
immoveable property, but in Book 4 which is a miscellaneous 
register for entering documents which do not relate to im- 
moveable property, its registration is invalid in so far as the 
transfer of the security is concerned. In support of his 
contention the learned counsel for the appellant has referred 
to the judgment of the Calcutta High Court in Indra Bibi v. 
Jain Sirdar Ahirii but the contrary view has been expressed 
by the Bombay High Court in Parasharampant v. Rama? 
and by the Madras High Court in Subbalakshmi Ammal v. 
Narasimiahs. i 

The person presenting a document for registration has no 
control over the procedure of the officer registering it, and it 
is the latter who, subject to the control of his superior officer, 
selects the book in which it should be entered. As held by 
the High Court, the document should have been entered in 
Book 1, and the mistake, which was made by the registering 
officer. in good faith, has not injured any innocent person. It 
is provided by S. 87 of the statute that nothing done in good 
faith by any registering officer shall be deemed invalid merely 
by reason of any defect in his procedure. With reference to 
the phrase “ defect in procedure ”, which was used in S. 88 of 
the Indian Registration Act XX of. 1866, which section 
corresponds to S. 87 of the present Act, Sir Barnes Peacock, 
in delivering the judgment of the Privy Council in Sah Mukhun 
Lall Panday v. Sah Koondun Lall4 made the following observa- 
tions which aré pertinent here :— 


“In considering the effect to be given to S. 49, that section must be read 
in conjunction with S. 88, and with the words of the heading of part 10, “Of 
the Effects of Registration and Non-Registration”. Now, considering that 
the registration of all conveyances of immoveable property of the value of 
Rs. 100 or upwards is by the Act rendered compulsory, and that proper legal 
advice is not generally accessible to persons taking conveyances of land of 
small value, it is scarcely reasonable to’suppose that it was the intention of 
the Legislature that every registration of a deed should be null and void by 
reason of a non-compliance with the provisions of Ss. 19, 21, or 36, or other 
similar provisions. It is rather to be inferred that the Legislature intended 
that such errors or defects should be classed under the general words “defect 
in procedure” in S. 88 of the Act, so that innocent and ignorant persons 





1, (1907) I.L.R. 35 Cal. 845 (F.B.). 2. (1909) LL.R. 34 Bom. 202. 
3. (1927) 52 M.L.J. 482. 4, (1875) L.R. 2 I.A. 210. 


P.C. 
Rai 
Satindra 
Nath 
Choudhury 
v. 
Rai 
Jatindra 
Nath 
Choudhury. 


Sir 
Shadi 
Lal. 


P.C. 
Rai 
Satindra 
Nath 
Choudhury 
Ù. 


Rai 
Jatindra 
Nat 


h 
Choudhury. 


-Sir 
Shadi 
Lal. 


508 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


should not be deprived of their property through any error or inadvertence 
of a public officer, on whom they would naturally place reliance. If the 
registering officer refuses to register, the mistake may be rectified upon 
appeal under S. 83, or upon petition under S. 84, as the case may be; but if 
he registers where he ought not to register, innocent persons may be misled, 
and may not discover, until it is too late to rectify it, the error by which, if 
the registration is in consequence of it to be treated as a nullity, they may be 
deprived of their just rights.” i 

In the circumstances of the present case their Lordships 
do not think that the error of the registering officer in enter- 
ing the document in Book 4, instead of Book 1, should affect 
the validity of the registration. The High Court, therefore, 
rightly held that the security was duly transferred to the 
plaintiff, and that he is entitled to realise the money from the 
immoveable property charged with the payment thereof. 


The preliminary decree, which was made by the Subor- 
dinate Judge, declared that the amount due to the plaintiff 
including interest calculated at the rate of 12 per cent. per 
annum up to the 27th July, 1929, was Rs. 36,796-13-0; and 
directed the defendant to pay into Court the said amount on, 
or before, that date. He further directed that, in the event of 
default in payment, “ the charged property or a sufficient 
part thereof ” was to be sold to satisfy the plaintiff’s claim, 
and awarded interest, after the date fixed for payment, 
at the rate of 6 per cent. per annum. The defendant did not, 
however, comply with the direction as to payment; but preferred 
an appeal to the High Court. His appeal failed on the merits, 
but the learned Judges granted his prayer for an extension of 
the time fixed by the Court of first instance for payment and 
allowed him to make the payment on, or before, the 31st 
March, 1933. The decree thus framed required the appellant 
to pay interest at the stipulated rate up to that date; with the 
result that in order to save the property from sale he would 
have to pay a.larger sum than the amount calculated on the 
basis of the decree against which he had appealed to the High 
Court. It is, therefore, argued for the appellant that, in the 
absence of an appeal by his adversary, the High Court had no 
jurisdiction to enhance the rate of interest payable after the 
date fixed by the trial Court for payment. This contention, 
though seemingly plausible, cannot be sustained. It is beyond 
dispute that the stipulated rate of interest can be awardedup 
to the date of realisation or actual payment, and that a debtor 
should not be allowed to keep the money of his creditor at a 


LX1X] THE MADRAS LAW JOURNAL REPORTS. 509 


low rate of interest by merely bringing an unsuccessful appeal. 
As stated above, the appellant had failed to make the payment 
within the period fixed by the Subordinate Judge, and his 
property was liable to be sold for satisfying the respondent’s 
claim. To avoid the sale, he asked the High Court to extend 
the period, but the learned Judges were not bound to grant 
his prayer. They, however, acceded to his request; and he 
can have no legitimate grievance, if, while granting the conces- 
sion, they made him liable for the payment of interest at the 
contract rate during the period of extension. Otherwise, a 
debtor has only to prefer an appeal in order to withhold the 
payment’ of money to his creditor for a long period without 
incurring liability for interest at the rate which he himself had 
agreed to pay and which he could not challenge on any valid 
ground. Such a device, if permitted, would lead to manifest 
injustice. A 

Their Lordships do not think that the appellant has suc- 
ceeded in substantiating any of the objections raised by him 
to the judgment of the High Court. They will, therefore, 
humbly advise His Majesty that his appeal be dismissed with 
costs. 

Solicitors for appellant: Watkins & Hunter. 

Solicitors for first respondent: W.W. Box & Co. 

S. V. V. Appeal dismissed. 

K. J. R. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR Horace OwEN Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE CORNISH. 





The Mercantile Bank of India, Ltd. .. Appellant* (De- 
` _ fendant) 
v. ‘ 
The Central Bank of India, Ltd. ‘.. Respondent. 
(Plaintiff. 


Indian Contract Act (IX of 1872) (Before amending Act), S. 178— 
Railway receipts of goods pledged with plaintiff Bank—Pledgor getting 
possession of receipts for a limited purpose—Fraudulent pledge of the same 
receipts with defendant Bank—Whether pledge to defendant Bank valid— 
Plaintiff Bank whether prevented by estoppel for negligence. 

The plaintiff Bank with whom goods were pledged by a merchant deli- 
vered about 37 railway receipts with it to the pledgor for the limited purpose 
of enabling him to induce the Port authorities to unload the goods from their 
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railway into the plaintiff Bank’s godowns. But the pledgor fraudulently took 
those documents to the defendant Bank and pledged them within the course 
of a fortnight with that Bank. The defendant Bank as the result obtained 
delivery of the bags of ground-nuts covered by the railway receipts and dis- 
posed of them for the benefit of themselves. The plaintiff Bank sued the 
defendant Bank for damages for conversion of goods. The defence was (1) 
that-the defendant Bank had derived title to the goods under S. 178 of the 
Contract Act or (2) that as both plaintiffs and defendants were admittedly 
innocent parties who had suffered loss by the fraudulent act of the pledgor, 
the loss must be borne by the plaintiffs because they had enabled the fraud 
to be committed by their negligent act. 

Held, (1) that the first condition under S. 178 of the Contract Act to a 
valid pledge namely possession of the goods or documents was wanting. The 
proviso to S. 178 would prevent the pledgor from giving a valid pledge to 
the defendant Bank. 

Official Assignee of Madras v. Mercantile Bank of India, Limited, (1934) 
L.R. 61 LA. 416: I.L.R, 58 Mad. 181:68 M. L. J. 26 (P. C.), applied. 

(2) That the plaintiff Bank was not estopped from raising the question 
by its own negligence in allowing the pledger to commit the fraud, as there 
was no duty owing by the plaintiff Bank to the defendant Bank, there having 
been no privity between them. If there was no duty, negligence would not 
operate to create an estoppel. 

Johnson v. Credit Lyondais Co., (1877) L.R. 3 C.P.D. 32 at 42, followed. 

Scholfield v. Earl of Londesborough, (1896) A.C. 514 at 537, relied on. 

Railway receipts are not negotiable instruments in the strict sense, They 
stand on the same footing as bills of lading; and a bill of lading is not, like a 
bill of exchange or promissory note, a negotiable instrument which passes by 
mere delivery to a bona fide transferee for valuable consideration, without 
regard to the title of the parties who made the transfer. 

Gurney v. Behrend, (1854) 3 E. & B. 622 at p. 633: 118 E.R. 1275, 


On appeal from the judgment and decree of the Honoura- 
ble Mr. Justice Stone dated the 9th day of August, 1932 and 
the 15th day of November, 1932 respectively and made in the 
exercise of the ordinary Original Civil Jurisdiction of the High 
Court in C.S. No. 567 of 1929. 

Nugent Grant instructed by King and Partridge for appel- 
lant. 

S. Doraiswami Aiyar and K. R. Rajagopalan instructed by 
C. T. Sundaram for respondent. 

The Court delivered the following 

Jupements. The Chief Justice-—This is an appeal from 
the judgment of Stone, J. in C. S. No. 567 of 1929. That 
was a-suit in which the Central Bank of India, Limited were 
the’plaintiffs and the Mercantile Bank of India, Limited the 
defendants. The plaintiffs sued the defendants for damages 
for conversion of goods. The suit arose out of extensive 
frauds committed by C. \. Narayana Aiyar and Sons whom I 
shall call C. K. N. & Sons a well-known firm of ground-nut 
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merchants and exporters who were carrying on a large business 
in Madras. This firm purchased ground-nuts from the up- 
country growers. The ground-nuts were then despatched by 
‘rail to Madras by one or other of two railways, the Madras 
and Southern Mahratta Railway or the South Indian Railway. 
There was a working arrangement between these railways and 
the Madras Port Trust which worked its own railway system 
within the port and took over the consignments of ground-nuts 
when they arrived at the port. The Port Trust had its transit 
sheds but there were also on its premises godowns leased to 
traders. J am here stating the facts as they are set out in the 
judgment of the Privy Council in the Official Assignee of 
Madras v. The Mercantile Bank of India, Ltd.1 because the 
facts there and the course of business described are the same as 
in the present case. The general course of business was for 
C. K. N. & Sons to obtain from the railway companies in 
respect of each consignment or wagon load a railway receipt. 
In that railway receipt sometimes the up-country seller appeared 
as consignor and consignee in which event the receipt was 
endorsed and delivered to C. K. N. & Sons; sometimes the 
seller was named on the receipt as consignor while C. K. N. & 
Sons were consignees; in other cases C. K. N. & Sons were 
named on the receipt both as consignors and consignees. Both 
the plaintiff and the defendant banks used to finance the 
consignments of the ground-nuts purchased. This they did in 
the following way. C. K.N. & Sons used to deliver over to the 
Banks the railway receipts covering consignments of ground- 
nuts by way of pledge and secure sums of money specifically 
advanced in good faith by the Banks against the railway 
receipts as loans. C. K. N. & Sons in respect of such loans 
also gave promissory notes and letters of pledge of goods 
covered by such railway receipts to the Banks. It is admitted 
that the course of- business was and this was adopted by both 
the plaintiffs and the defendants for the Banks to avail them- 
selves of the services of C. K. N. & Sons for the purpose of 
clearing the goods in respect of which 'the railway receipts had 
been pledged with them upon arrivalat the Port Trust premises 
and storing them in the plaintiffs’ and Defendants’ godowns. 
The plaintiffs’ case was that in the usual course they sent the 
railway receipts which relate to the suit under appeal and 





1. (1934) L.R. 61 LA. 416; LL.R. 58 Mad, 181: 68 M.L.J. 26 (P.C.). 
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which had been pledged with them against advances of money 
to their godown-keeper at the Port Trust premises and to be 
handed over to C. K. N. and Sons for the specific purpose of 
clearing the goods covered by the railway receipts and storing 
them in the plaintiffs’ godowns and for that purpose only. 
Unfortunately C. K. N. & Sons instead of doing this 
fraudulently and dishonestly purported to pleadge several of 
the railway receipts, namely, thirty-seven, with the defendants. 
These railway receipts cover in the aggregate about 12,952 
bags of ground-nuts. The defendant Bank as the result 
obtained delivery of those bags of ground-nuts by means of 
the railway receipts and disposed of them for the benefit of 
themselves. These fraudulent acts occurred on various dates 
in January and February, 1929 covering a period of about a 
fortnight. The plaintiffs alleged that C. K. N. & Sons were at 
this time in hopelessly embarrassed circumstances; and it is 
common ground that they absconded from Madras on or about 
the 7th February, 1929, and were adjudicated insolvents on a 
creditor’s petition on the 10th February, 1929 by.this High 
Court. The plaintiffs’ case was that the railway receipts and 
the.goods covered by them were validly pledged with them, 
that they did not lose their title and rights as pledgees there- 
after and that C. K. N. & Sonshad no title, power or authority 
to deal with the railway receipts or goods covered by them by 
purporting to pledge them with the defendant Bank and that. 
the defendant Bank had not derived any title as pledgees or 
otherwise of the railway receipts or the goods covered by them 
because C. K. N. & Sons obtained the custody of the railway 
receipts by fraud. The defendants’ case was that they became 
the pledgees of the railway receipts and the goods covered by 
them-and in good faith advanced sums of money to C. K. N. 
& Sons. Briefly their defence was (1) that they had 
derived title to the goods under S. 178 of the Indian 
Contract Act (the old section before its recent amend- 
ment) or (2) that, as both the plaintiffs and the defendants 
were admittedly innocent parties who had suffered loss by the 
fraudulent acts of C. K. N. & Sons, the loss must be borne by. 
the plaintiffs because they had enabled the fraud to be com- 
mitted by their own negligent act. Before the trial certain 
admissions were made and facts agreed. These are to be 
found in the statement of agreed facts dated the 26th April, 
1932. There the defendants admitted that the plaintiffs were 
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bona fide pledgees for value of the 37 railway receipts accom- 
panied by promissory notes and letters of lien which are 
referred to in the plaint and that the 37 railway receipts were 
handed over to C. K. N. & Sons by the plaintiffs through their 
godown keeper in the Port Trust premises for the purposes 
before mentioned. Both parties agreed that neither Bank had 
any knowledge or suspicion of fraud or dishonest conduct on 
any one’s part before the insolvency of C. K. N. & Sons. The 
plaintiffs admitted that in no case did they place their stamp 
„on the railway receipts pledged with them by C. K. N. & Sons 
until the 26th January, 1929 and the defendants admitted that 
thereafter the plaintiffs did so. The defendants admitted that 
the loans in respect of which the suit railway receipts were 
pledged with the plaintiff Bank were still outstanding. On 
the first point the learned trial Judge found against the defen- 
dants’ contention holding that the railway receipts and the 
goods were obtained by C. K. N. & Sons by means of fraud 
and that C. K. N. & Sons intended when they got the railway 
receipts from the plaintiffs’ godown keeper to do all that 
which they did do later, first of all having made the plan and 
then having carried it out. In his opinion even apart from 
fraud an offence within the meaning of S. 178 of the Indian 
Contract Act had been committed. He, therefore, held that 
there had been no pledge to the defendants within the meaning 
ofS. 178. He accordingly gave a decree for the plaintiffs for 
Rs. 1,86,160. The original S. 178 of the Indian Contract Act, 
1872 as then in force, reads as follows:— 


“A person who is in possession of any goods, or of any bill of lading, 
dock warrant, warehouse keeper’s certificate, wharfinger’s certificate, or 
warrant or order for delivery, or any other document of title to goods, may 
make a valid pledge of such goods or documents; provided that the pawnee 
acts in good faith and under circumstances which are not suchas to raise 
areasonable presumption that the pawnor is acting improperly; Provided 
also that such goods or documents have not been obtained from their lawful 
owner or from any person in lawful custody of them, by means of an 
offence or fraud,” ; 


Their Lordships of the Privy Council in The Official 
Assignee of Madras v. The Mercantilé Bank of India, Ltd.1 
have held that a railway receipt, suchas those in question in 
this case, is a document of title to the goods within the section 
and their Lordships agree with the appellate decision of this 
High Court that the words in the section ‘a person who is in 





1. (1934) L.R. 611. A. 416: LLR. 58Mad. 181: 68 M.L.J. 26 (P. C). 
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possession of any goods orof any bill of lading” are sufficiently 
wide to cover the owner as well as any mercantile agent. They 
state also that pledge of the document is a pledge of the goods 
as distinct from the document. Mr. Grant for the appellants 
contends that the learned trial Judge was wrong in holding 
that the goods or documents had been obtained from the plain- 
tiffs or from the Port Trust by means of an offence or fraud 
and that therefore the defendants were not defeated by the 
proviso toS. 178 and had obtained a valid pledge of the goods. 
He argues that C. K. N. & Sons, although no doubt guilty of 
the offence of fraudulent conversion or criminal breach of 
trust after they had obtained the railway receipts from the 
plaintiffs, have not been proved to have had any such intention 
at the time when the railway receipts were obtained from the 
plaintiffs’ godown keeper, that is to say, that it is reasonable 
to infer that C. K. N. & Sons intended then to get the railway 
receipts with the specific and legitimate object of putting the 
goods into the plaintiffs’ godowns but after obtaining the 
railway receipts decided to act dishonestly or fraudulently. In 
my view, this contention would have some force if in this case 
there had been only one or even two of such acts on the part of 
C. K. N. & Sons. There were, however no less than 37 of 
such acts. From the statement filed in the case it is seen that 
in a number of instances the railway receipts were handed to 
the defendants by C. K. N. & Sons on the same day that they 
were delivered to the plaintiffs and that these alleged frauds 
alloccurred within the space of a fortnight. In my view, the 
inference that C. K. N. & Sons got the railway ‘receipts and 
the goods intending to deal fraudulently with them is far 
stronger than the inference that they had no such intention 
then. C. K. N. & Sons knew what the course of business was 
and knew that having pledged the railway receipts with the 
plaintiffs these were only handed to them by the godown 
keeper for a specific purpose. They did not inform the plain- 
tiffs that they proposed to use the railway receipts for the 
purpose of pledging the documents with the defendants. Had 


. they done so, obviously they would not have been given the 


documents. They suppressed the real purpose. “Fraud” is 
defined in S. 17 of the Indian Contract Act as follows:— 


“Fraud” means and includes any of the following acts committed bya 
party to a contract, or with his connivance, or by his agent, with intent to 
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deceive another party thereto or his agent, or to induce him to enter into the 
contract; (2) the active concealment of a fact by one having knowledge or 
belief of the fact; (4) any other act fitted to deceive”. 


And the explanation says that: 


“ Mere silence as to facts likely to affect the willingness of a person to 
enter into a contract is not fraud, unless the circumstances of the case are 
such that, regard being had to them, it is the duty of the person keeping 
silence to speak, or unless his silence is, in itself, equivalent to speech.” 


The latter half of the explanation applies to the position 
of C. K. N. & Sons. Iam clearly of the view that the deci- 
sion of the learned trial Judge upon this point is quite correct 
but I think also that it can be supported on the ground, 
although not put forward at the trial, that C. K. N. & Sons 
were not in “possession” of the Railway receipts in the sense 
that “possession” is intended in S. 178. C. K. N. & Sons 
merely had the custody of the railway receipts and the custody 
for a specific and limited purpose and I'am satisfied that 
Mr. Doraiswami Aiyar’s argument is correct with regard to 
this and indeed their Lordships of the Privy Council upon a 
construction of S. 178 have so dicided although Mr. Grant for 
the appellants strongly contends that the decision there must 
be taken to be strictly limited as bearing only upon the respec- 
tive rights of the Port Trust, the Mercantile Bank of India 
and the Official Assignee in that case under the Insolvency 
Act. In my view, no such limited application is to be given 
to the decision of their-Lordships and it applies equally to the 
present case. This disposes of the appellants’ first contention. 

I now come to the appellants’ second point. The learned 
trial judge did not consider the question of estoppel which was 
raised on this point observing that: 

“A plea of estoppel was by amendment allowed, Estoppel would have 
shut out evidence establishing the Central Bank’s title as pledgees. In view, 
however, of the first admission of the Mercantile Bank the difficulty dis- 
appears as it is admitted that the Central Bank were bona fide pledgees for 
value of 37 railway receipts accompanied by Collateral documents including 
letters of lien. No evidence is accordingly required on this point and 
estoppel ceases to have any effect.” 

He further on says that there is an absence of effective 
plea of estoppel and elsewhere that the question of estoppel 
does not arise. With respect to the learned trial Judge, that 
question did arise and could only arise if the Ce¥ittal Bank of 
India, Limited, the plaintiffs, were bona fide pledgees for value 
of the 37 railway receipts and the fact that the defendants 
admitted that they were does not alter the position. If the 
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plaintiffs were not bona fide pledgees, they could have no title 
which by their conduct they have estopped themselves from 
setting up. It is difficult to understand the learned trial 
Judge’s view upon this matter because the defendant’s argu- 
ment at the trial was that, although the plaintiffs were bona- 
fide pledgees for value, they had by delivering the railway 
receipts back to C. K. N. & Sons enabled C. K. N. & Sons to: 
deal with the railway receipts as if C. K. N. & Sons were the 
owners of them whereby the defendants were defrauded and 
that as the plaintiffs had by their conduct enabled the defen- 
dants to be defrauded, the plaintiffs, although bona fide 
pledgees for value, were estopped from setting up their title 
against the defendants, the innocent pledgees for value of the 
goods; and it is conceded by both the appellants and the 
respondents here that the question of estoppel was directly in 
issue at the trial. 

The appellants’ contention is that railway receipts are in 
the same position as bills of lading. This is correct. It has 
been so held in the Official Assignee of Madras v. The Mer- 
cantile Bank of India, Ltd.,1by their Lordships of the Privy 
Council. Proceeding from this, the appellants contend that 
property in the goods comprised in the railway receipts passes 
by mere transfer from hand to hand of the railway receipts 
though it is rightly conceded that a distinction has to be drawn 
between a bill of lading and a bill of exchange and that the 
latter had a higher decree of negotiability than a bill of lading. 
That is quite clear from numerous decisions which it is not 
necessary to refer to. It is contended that the owner or the 
pledgee of a railway receipt owes, by reason of its negotiability, 
a duty to the whole world not to issue it without there being 
upon it some indicia of its ownership which would prevent the 
transfer by the person to whom it has been issued to bona fide 
transferees or at least put intending transferees upon enquiry. 
The well-known case of Lickbarrow v. Mason? was relied 
upon by Mr. Grant for the appellants as strongly supporting 
his contention and reference was made to the decision of 
Ashhurst, J. which has so often been quoted, namely, 


“We may lay it downas a broad and general principle that wherever 
one of two innocent persons must suffer by the acts of a third, he who has 
enabled such third person to occasion the loss must sustain it”. 

1. (1934) L.R. 61 LA. 416: LL.R. 58 Mad. 181: 68 M.L.J. 26 (P.C. 

2. (1787) 2 T.R. 63 at p. 70. 
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and he further relied upon Babcock v. Lawson1. There 
Cockburn, C.J., stated at pages 400 and 401; 


“We are prepared to hold, as we intimated in Moyce v. Newington? that 
where one of two innocent parties must suffer from the fraud of a third, the 
loss should fall on the one who enabled the third party to commit the fraud”. 


and In Vickers v. Heritz8 Lord Chancellor Hatherley says: 

“When one person arms another with a symbol of property he should be 

the sufferer, and not the person who gives credit to the operation and is 
misled by it”. 

It is important to observe, however, that the Court held 
that the intention of the plaintiffs in that case must be taken 
to have been to revest the whole property in the flour in the 
persons to whom they had made advances on the security of 
some flour which in consequence was warehoused by the latter. 
These latter then got advances from the defendants on the 


same security in ignorance of the prior transaction with the | 


plaintiffs. The owners of the flour then, by a fraudulent 
representation that they had sold the Hour to the defendants, 
procured from the plaintiffs a delivery order for the flour, 
which they gave to the defendants. The defendants thus 
obtained’ possession of the flour and, the advances made by 
them not being repaid, sold them. The plaintiffs, it was held, 
could not maintain the action for conversion against the 
defendants for the reasons already stated. In the present case, 
there was no intention to revest the goods in C. K. N. & Sons at 
all. Quite the contrary. The intention was to get the goods 
into the plaintiffs’ godowns, that is to say, into their own 
possession; and I regard this as an all important distinction. 
Goodwin v. Robarist was referred to but, in my view, this case 
is of no assistance to the appellants because there the docu- 
ment, namely, scrip of a foreign government was held to be, by 
custom of all the stock markets of Europe, a negotiable 
instrument passing by mere delivery to a bona fide holder for 
value. In the present case such a custom has been negatived. 


There the document was a negotiable instrument in the fullest 


sense of that description which a bill of lading most certainly 
isnot. Henderson & Co. v. Williams5 was next referred to. 
There, Lord Halsbury held that the true owner, having 
enabled to hold himself out as the owner, could not set up his 





1. (1879) 4 Q.B.D. 394. 2. (1878) 4 Q.B.D. 32 at 35. 
3. L.R. 2 H.L. (Scotch) 113. 4. (1876) L.R. 1 A.C. 476. 
5. (1895) L.R. 1 Q.B.D. 521. 
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title against that of the purchaser. On page 525 he says: 

“the question here is whether the true owner of the goods has so invested 
the person dealing with them with the indicia of property as that when an 
innocent person entered into a negotiation with the person to whom these. 
things have been entrusted with the indicia of property the true owner of the 
goods cannot afterwards complain that there was no authority to make such 
a bargain”. 2 

In that case the owner of goods lying at a warehouse was. 
induced by the fraud of F to instruct the warehouseman to 
transfer the goods to the order of F and the- goods were 
accordingly placed at F’s disposal. There again, the owner’s 
intention was to place the goods at the fraudulent 
person’s disposal. That is not so here. Next, reliance 
was placed upon Commonwealth Trust v. Akoteyl. 
There the respondent, a grower of cocoa in the Gold Coast 
colony, consigned by railway bags of cocoa to L to whom 


‘he had previously sold cocoa. . Before difference as to the 


price had been settled, L sold the cocoa to the appellants and 
handed the consignment: notes to their agent, who recognised 
the cocoa to the appellants and the appellants bought in good. 
faith and for the full price. The respondent sued the appellants. 
for damages for conversion but it was held that he was by his 
conduct precluded from setting up his title against the appellants 
and accordingly that the action failed. In this case Lord Shaw 
who delivered the judgment of their Lordships’ Board 
applied the principle laid down by Ashhurst, J. in Lickbarrow 
v. Mason2. The correctness of this case, however, has been 
doubted by Lord Sumner in R. E. Jones, Lid. v.. Waring & 
Gillow, Lid.3. There, the plaintiffs who were the appellants 
claimed in their action to recover a sum of £5,000 paid to the 
defendants (respondents) by cheque as money paid undera 
mistake of fact. The facts show that the appellants were 
induced by the fraudulent representation of one Bodenham to 
draw two cheques to the order of the respondents, one for 


` £2,000 and the other for £3,000 which they handed to Bodenham 


who handed them over to the respondents in payment of a 
debt which he owed to the respondents in respect of some 
-goods purchased from them under a hire-purchase agreement 
and which they had retaken possession of in-consequence of 
the debt. The respondents cashed the cheque and on the faith 





1. (1926) A.C. 72, 
2. (1787) 2 T. R. 63 at 70. 3. (1926) A. C. 670. 
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of this payment restored to Bodenham the goods which they 
had seized and let him have some more. The appellants then 
commenced their action against the respondents claiming 
repayment of the 5,000£ as money had and received by the 
respondents for their use. In the judgment of the House of 
Lords the well-known dictum of Ashhurst, J. in Lickbarrow v. 
Masont to which reference has already been made was referred 
to. Lord Cave, Lord Chancellor, came to the conclusion that 
the appellants were estopped on account of their conduct 
which enabled Bodenham to defraud the respondents and held 
that the respondents were entitled to succeed; and in this 
judgment Lord Atkinson concurred. Lords Shaw, Sumner 
and Carson held that the appellants were entitled to succeed. 
Viscount Cave, however, in discussing the dictum of Ashhurst, 
J. in Lickbarrow v. Mason! said that: _ 

“ It cannot now be treated as free from exception; but it still holds good 
as a general principle, and where the prayer has been guilty of anything 


which can be called negligence or indiscretion, there has been no hesitation 
in applying it.” 


Lord Sumner at page 693 says: 


“There was no duty between Jones, Ltd. and Waring and Gillow, Ltd., 
and, without that, the wide proposition of Ashhurst, J. in Lickbarrow v. 
Mason? would not apply (see observations of Lord Macnaghten and Lord 
Lindley in Farquharson Brothers & Co. v. King & Co.? and of Lord Parmoor 
in London Joint Stock Bank v. Macmillan and Arthur? which were apparently 
overlooked in Commonwealth Trust v. Akotey) *. 


With reference to the dictum of Ashhurst, J. in Lickbarrow ° 


v. Masoni and the cases in which reliance has been placed 
upon it by the Court, it is stated in Vol. 11 of Smith’s Leading 
Cases 13th Edition at page 810: 


“ The dictum of Ashhurst, J. is in truth a loose and inaccurate state- 
ment; see London Joint Stock Bank v. Macmillan and Arthur? and it is 
significant that in almost everycase in which it has been relied on by the 
Court there is to be found some further, and more exact, ratio for the 
decision.” 


And in referring to Commonwealth Trust v.  Akotey4 
already cited it is described at page 811-as “a remarkable case” 
and that: l 


“ It seems difficult, if not impossible, to reconcile this result with the 
cases decided under the earlier Factors Act.” 





1. (1787) 2 T. R. 63 at 70. 2. (1902) A. C. 325. 
3. (1918) A, C. 777 at 836. 4. (1926) A. C. 72, 
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In Farquharson Brothers & Co. v. King & Co.1 it is stated 
that the doctrine laid down by Ashburst, J. in Lickbarrow v. 
Mason?, is for too wide. Paragraph 561 on page 492 of Vol. 
13 (2nd Edition) of Halsbury’s Laws of England was also 
relied upon by Mr. Grant for the appellants and also paragraph 
568 at page 499 in the same volume. 


It seems to me that, unless by custom or by statute a 
document is a negotiable instrument in its full sense, then 
cases such as the London Joint Stock Bank v. Simmons’ also 
relied upon by the appellant and cases of that description 
cannot. apply. A bill of lading is not a negotiable instrument 
in that sense at all; and Willes, J. in Fuentes v. Montis4 said 
that Negotiable Instruments “ include bills of lading as against 
stoppage in transitu only” and in Note 1 to Art. 56 in Scrutton 
on Charter parties and Bills of Lading (13th Edition) were bills 
of lading and documents of title are dealt with, it is stated 
(page 192): 

“ Negotiable ” as aterm of art describes an instrument which can give 
to a transferee a better title than that possessed by the transferor. A bill of 


lading is not “ negotiable ” in this sense; the indorsee does not get a better 
title than his assignor.” 


And the observations of Lord Campbell in Gurney v. 
Behrend are relied on. In Smith’s Leading Cases (13th 
Edition) Vol. 1, page 538 it is stated: 

“It should here be observed that negotiability is not, properly speaking, 
an attribute of bills of lading, dock warrants or other documents of title to 
goods, for it has always been held that possession of such a document can 
confer on the holderno greatar power than possession of the goods them- 


selves and therefore the transferor of the document cannot give to the holder 
any better title to the goods than he himself possesses.” 


And railway receipts being assimilate bills of lading must, 
therefore, be in the same position, Blackburn, J. in Cole v. 
North Western Bank6 says: 

“ And the possession of bills of lading or other documents of title to 
goods did not at common law confer on the holder of them any greater 
power than the possession of the goods themselves.” 

I am satisfied, therefore, that the real owner’s right to 
the goods here as against the bona fide transferee can only 
be defeated by showing that they were under some duty to 


1. (1902) A. C. 325. 2. (1787) 2 T. R. 63 at 70. 
3. (1892) A. C. 201. 4. (1868) L. R3 C. P. 268 at 276. 
5. (1854) 3 E. & B. 622 at 633: 118 E. R. 1275. . 
6. (1875) 10 C. P. Cases 354 at 363. 
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the transferees of which they have been guilty of a breach. 
What duty were the respondents under towards the appellants? 
So far as I am able to see, no duty allotted; and they cannot, 
as Mr. Grant has contended, have owed any duty to the world 
at large because the railway receipts are not negotiable instru- 
ments in the sense that that description is understood generally. 
The respondents, were not guilty of any breach of duty towards 
the appellants. They merely parted with the custody of the docu- 
ments to C. K. N. & Sons for a specific and limited purpose 
and I am entirely unable to see that they owed a duty towards 
anyone except themselves and the answer to Mr. Grant’s 
argument that the respondents enabled C. K. N. & Sons to 
hold themselves out as the owners of the railway receipts 
and the goods is that C. K. N. & Sons were not given the dis- 
posing power over them but had them for a limited purpose 
only and therefore the facts are quite different from those in 
Henderson & Co. v. Williams! nor can the appellants rely upon 
those cases relating to agents where the agent was given a 
limited authority which gave him an apparent authority because 
the appellants’ case throughout has been that they dealt with 
C. K. N. & Sons as the apparent principals and not as agents, 
which is a very different thing. The appellants cannot rely on 
an authority on the basis of which they did act. For these 
reasons, the respondents were rightly given a decree in the 
trial Court and this appeal must accordingly be dismissed 
.with costs. Certificate for two counsel. 

Cornish, J—I am of the same opinion. I think it must 
be held upon the authority of the Official Assignee of Madras v. 
Mercantile Bank of India, Lid.2, that.when the plaintiff Bank, in 
this case the Central Bank, delivered the railway receipts pledg- 
ed with it tothe pledger C.K.N., the Bank was not parting with 
the possession of the documents or of the goods to which they 
related. It was only parting with the custody of the docu- 
ments to enable the pledged goods to be unloaded from the 
railway into the Bank’s godown. When, therefore, C. K.N. 
fraudulently took those documents to the defendant, the 
Mercantile Bank, and pledged them with that Bank, he was 
not in possession of the documents or of the goods, and 
consequently he was incapable of pledging them to the 
defendant Bank. The first condition under S. 178, Contract 





1. (1895) 1 Q.B.D. 521. 
2. 1934 L. R., 61 LA. 416: LL.R. 58 Mad. 181: 68 M.L.J. 26 (P.C.). 
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Act to a valid pledge was wanting. 1am further of opinion 
that, as found by the learned trial Judge, C. K. N. got the 
documents from the Central Bank by fraud, and in pursuance 
of a systematic fraud, for he never intended to use them 
for the purpose for which they were committed to his custody | 
by the Bank; and that in consequence ihe proviso to S. 178 
would prevent him from giving a valid pledge to the defendant 
Bank. This conclusion however, does not dispose of the case. 

The learned trial Judge apparently did not think it neces- 
sary to deal with the defence of estoppel raised in the written 
statement. The defendant pleaded that the plaintiff Bank was 
estopped from asserting its title to the goods by its act in 
placing C. K. N. in possession of the relative documents without 
anything therein to indicate the interest of the plaintiff in the 
same, thereby enabling C. K. N. to hold himself out as the 
owner of the goods. This is the question which has been 
mainly argued in the appeal, and has been the subject upon 
which many cases have been cited tous. I think that cases 
relating to the transfer of negotiable instruments may be ruled 
out, because it is clear that these railway receipts are not 
negotiable instruments in the strict sense. They stand on the 
same footing as bills of lading; and, “a bill of lading is not, 
like a bill of exchange or promissory note, a negotiable instru- 
ment, which passes by mere delivery to a bona fide transferee 
for valuable consideration, without regard to the title of the 
parties who made the transfer”; Gurney v. Behrend}, 


The question has resolved itself into this: Has the 
plaintiff Bank by act or omission caused the defendant Bank 
to believe that C. K. N. had authority to pledge the goods, and 
to act upon that belief? Both Banks were victimized by 
C. K. N. It has been urged that persons who issue documents 
having a certain mercantile significance owe a duty to merchants 
and others who are likely to deal with those documents to use 
due care in the issue of those documents. And, in particular, 
it has been contended that it was negligent of the Central 
Bank to let these railway receipts go out of its custody without 
some mark or stamp upon them to indicate the Bank’s interest 
in them. The manager of the Central Bank in his evidence 
admitted that a Bank’s stamp on the receipts would put him 
on inquiry if receipts were produced for the purpose of being 





1, (1854) 3 E. & B. 622 at 633: 118 E. R. 1275. 
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pledged. But there is no evidence that this very reasonable 
precaution is one of such general practice that the neglect of 
it might amount to a breach of duty. Thereis no other ground 
that I can see for imputing to the Bank a breach of duty. 
But I think that there was no duty owing by the plaintiff Bank 
to the defendant Bank. There was no privity between them. 
And if there was no duty, negligence would not operate to 
create an estoppel: ` 


“Negligence to have the effect of estopping the party must be the 
neglect of some duty cast upon the person guilty of it.” 


Johnson v. Credit Lyonnais Co.1. The Bank was not 
bound to suppose that if the railway receipts were handed to 
C. K. N. for the purpose of getting the goods into the Bank’s 
godown’s C. K. N. would use them to defraud somebody else. 
C. K. N. was a customer of the Bank and had a considerable 
reputation then. The Bank could not be held liable for not 
anticipating C. K. N.’s dishonesty. Thus, Lord Watson in 
Scholfield v. Earl of Londesborough® has said :— 


“Tt is not consistent with the general spirit of the law to hold innocent 
persons responsible for not taking measures to prevent the commission of a 
crime which they may have no reason to anticipate.” 


For these reasons I am of opinion that the respondent the 
Central Bank, is not estopped from asserting its claim to the 
goods ineffectually pledged by C. K. N. with the Appellant’s 
Bank or to their value—and that the appeal fails. 

K. C. l Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. Justice MADHAVAN NAR. 
Subramania Pillai alias Pillai- 





muthu Pillai .. Appellant* (Plaintiff) 
v. 
S. V. Biravaperumal Pillai 
and others .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), O. 32, R. 7—Minor filing suits by his 
guardian—Reference to arbitration—Compromise before arbitrators and 
award in accordance with the terms of compromise—Negligence of guardian 
not made out in the suit—Sanction of Court for the compromise not obtained 
—Whether award of arbitrators invalid for want of sanction of Court. 

Where suits instituted on behalf of a minor by his next friend were 
referred to arbitration and the arbitrators on account of a compromise 
arrived at in the suit, had not to take evidence but only to accept the com- 





1. (1877) L.R. 3 C.P.D. 32 at 42. 2. (1896) A.C. 514 at 537. 
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promise and pass an award in accordance with it, and the minor brought a 
suit to set aside the decrees though there was no real ground for believing in 
the gross negligence of his guardian according to the findings, but the actual 
point of dispute was-as to the necessity of permission of the Court for the 
compromise entered into before the arbitrators, having regard to the provi- 
sions of O. 32, R. 7, Civil Procedure Code, 


Held, that the comproniise could not be said to be bad Decais at the 
time when it was approved by the arbitrators no sanction of the Court had 
been obtained. 


Muthulakkammal v. Narappa Reddiar, (1933) I.L.R. 56 Mad. 430: 64 M. 
L. J. 437 (F. B.), distinguished. 

Appeal against the decree of the District Court of Tinne- 
velly dated 1st November, 1929 and passed in A. S. No. 21 of 
1929 preferred against the decree of the Court of the District 
Munsif of Ambasamudram dated 29th October, 1928 and 
passed in O. S. No. 338 of 1927, 


T. M. Krishnaswami Atyar and K. V. Ramachandra 
Aiyar for appellant. 


K. V. Sesha Aiyangar for respondents. 


The Court delivered the following 

Jupcment.—The plaintiff is the appellant. The suit out 
of which this second appeal arises was instituted for a declara- 
tion that the decrees in O. Ss. Nos. 48 and 349 of 1922 are not 
binding upon him and to have them avoided. 


O. S. No. 48 of 1922 was filed by one Sivasankaram 
Pillai and his wife (the alleged adoptive father and mother of 
the plaintiff herein) against his brother’s sori Piraviperumal 
Pillai and another for a declaration that certain properties 
were their own, even though the patta was allowed tostand in 
the name of the first defendant therein. In the course of the 
suit both Sivasankaram Pillai and his wife died and the present 
plaintiff who claimed to be the adopted son came on record 
represented by his natural father as his next friend. In the 
same capacity as a minor-he filed O. S. No. 439 of 1922 asking 
for relief with regard to certain other properties. Both these 
suits were referred to the arbitration of three men. The 
arbitrators did not have to take evidence to decide the suits 
for they were settled by a compromise. The compromise was 
signed by the plaintiff’s father as his next friend but after- 
wards he wanted to resile from the compromise. Whennotice 
was given to him, he did not appear. Finally the arbitrators 
accepted the compromise and passed an award in accordance 
with it. In the present suit the plaintiff seeks to set aside the 


LXIX] © THE MADRAS LAW JOURNAL REPORTS. 525 


decrees on the ground of gross negligence on the part of the 
guardian. Asa matter of fact it has been found by both the 
lower Courts that the guardian has not been negligent at all 
and the compromise cannot be said to be unfair to the plaintiff. 
The arguments here advanced have not been pressed against 
the findings of the lower Courts on these matters. 


The main argument of Mr. T. M. Krishnaswami Aiyar 
on behalf of the appellant is that for the compromise which 
was entered into before the arbitrator’s permission of the Court 
had not been obtained and that therefore it is invalid having 
- regard to the provisions of O. 32, R. 7, Civil Procedure Code. 
At this stage I may. point out that it was not argued in either 
of the lower Courts nor is there any issue on it that when the 
award came before the Court the Court did not consider whether 
the award was beneficial to the minor or not under O. 32, R. 7 
and that the order passed by the Court is therefore invalid. 
That argument was never advanced in either of the lower 
Courts. Here, Mr. T. M. Krishnaswmi Aiyar has put that 
argument also before me for consideration. I overruled it on 
the simple ground that the case before the lower Courts 
proceeded on the assumption that so far as the decretal orders 
of the Court were concerned. there was no stich objection the 
objection being based only on the ground as I have already 
pointed out that for the compromise accepted by the arbitra- 
tors no sanction of the Court had been obtained. Therefore 
the only question for consideration in this second appeal is, 
whether the compromise entered into by the parties before the 
arbitrators before it was accepted by them should receive the 
sanction of the Court to make their award valid in law. No 
authority directly bearing on the question has been brought to 
my notice. 

One decision in Chennakesavulu v. Veeraswamil was 
referred to, by the learned counsel for the appellant. But in 
that case the facts show that the arbitrators proceeded beyond 
the terms of the reference made to them by the Court, with 
regard to all the questions and the observations have to be 
accepted in the light of those facts. Towards the later stage 
of the argument Mr. T. M. Krishnaswami Aiyar brought to 
my notice the decision in Muthalakkammal v. Narappa Red- 
diar2. Itwas held in that case that O. 32, R. 7 of the first 





1. (1932) 65 M.L.J, 755. 
2. (1933) I.L.R. 56 Mad. 430: 64 M.L.J. 437 (F. B.). 
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schedule of the Civil Procedure Code applies to execution 
proceedings. It is this order (O. 32, R. 7) which says that 
before a decree is passed the Court should consider whether 
the compromise is advantageous or beneficial to the minor. 
The decision in the case relates solely to the point whether 
that order applies to execution proceedings but emphasis is 
placed on the last paragraph of the judgment. In that casea 
compromise of a suit which was passed by the arbitrators was 
pleaded in defence to the execution of a decree and the ques- 
tion was whether satisfaction of the decree can be recorded or 
not. It was argued that O. 32, R. 7, would apply only to the 
determination of suits in Court and not with respect to awards 
passed by the arbitrators and O. 32, R. 7 applies to agree- 
ment or compromise with reference to a suit i.e., a pending 


` suit. That argument was overruled by the learned Judges. 


After overruling the argument in the last paragraph of the 
judgment the learned Judges refer to a submission made by 
the Counsel; “The learned Advocate for the appellant now 
applies to us for sanction of the adjustment. The respondent 
opposes this on the ground that the award and the decree on 
the award are collusive. The Subordinate Judge will now 
enquire into the question whether the adjustment is a proper 
adjustment and dispose of the matter according to law”. I 
understand what the learned Judges meant to order in this 
paragraph was whether the adjustment which was pleaded in 
defence was a proper adjustment or not, that is to say, 
whether it was passed by the Court after considering that it is 
advantageous or beneficial to the minor having regard to the 
duty placed upon the Court under O. 32. R.7. As Ihave 
said at the beginning that question is not now before me; viz., 
whether the Court, when it accepted the compromise passed 
by the arbitrators’ award and made that award a decree of 
the Court in the two suits 48 and 349 considered whether it 
was advantageous or beneficial to the minor or not. The 
Court can refuse to accept the award on the ground that in 
its opinion it is not advantageous or beneficial to the minor 
and this function of the Court will be discharged under O. 32, 
R. 7. This is all what the learned Judges in the last para- 
graph of their Judgment in Muthalakkammal v. Narappa 
Reddiar1 called upon the lower Court to do, i.e., to find out 





1. (1933) LL.R. 56 Mad. 430: 64 M.L.J. 437 (F. B.). 
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whether that adjustment of the decree is a proper adjustment 
having regard to the allegations made in the case. The 
present question whether the compromise was passed by the 
arbitrators without getting the previous sanction of the Court 
has nothing todo with the enquiry suggested by the learned 
Judges in the last paragraph of the judgment. I therefore 
hold that the compromise in this case connot be said to be bad 
because at the time when it was approved by the arbitrators 
no sanction of the Court had been obtained. I have already 
accepted the findings of the lower Court on the merits of the 
case that there is nothing to show that the guardian was negli- 
gent or that the compromise was not advantageous or beneficial 
to the minor. 


In the rusult the second appeal is dismissed with costs. 
K. C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MADHAVAN Narr. 


Maniyam Siddama Naicken .. Appellant* (first Defendant) 
v. . 
Nanjappa Goundan and others .. Respondents (Plaintif and 
Defendants 3, 4 and 5). 


Res Judicata—Mortgage suit—Decision ina previous suit adjudicating 
upon the claim inter se between co-defendants—Whether it could bar a subse- 
quent suit brought by one of them when the same issue was involved—Co- 
mortgagees—Necessity to adjudicate upon their clawns when one of them 
alone sues the mortgagor for his share of the amount. 


The plaintiff brought a suit on a mortgage against first defendant. Second 
defendant and one S were brothers to whom the property was mortgaged 
originally by the first defendant. Ona partition between S and the second 
defendant the mortgage amount was divided; S died subsequently. Of his 
two sons one was given the portion of the mortgage amount and he in his turn 
assigned it to plaintiff. The defence of the first defendant was that the present 
suit was barred by ves judicata, as in a former suit on the same mortgage by 
second defendant against him, where the two sons of S were made parties 
along with himself as defendants 2 and 3, the issue raised had been ‘whether 
the suit bond was fully discharged’ and the finding recorded had been that 
‘the mortgage bond has not been discharged so far as plaintiff is concerned and 
a decree to the plaintiff as prayed for is given’ and in that judgment the judge 
also had mentioned ‘I am of opinion defendants 2 and 3 have been paid their 
share of the mortgage money under the bond, but payment to defendants 2 
and 3 does not absolve the first defendant from his liability to the plain- 
tif...” 

The plaintiff in the present suit as assignee of the right in the half share 
of the mortgage money claimed that amount. On the question whether the 
adjudication inter se between the co-defendants that the assignor of the pre- 


*S.A. No. 524 of 1931. 2nd April, 1935. 





Subramania 
Pillai 
v. 
Birava- 
perumal 
Pillai. 


Siddama 
Naicken 


v. 
Nanjappa 
Goundan, 


Siddama 
Naicken 
v. 
Nanjappa 
Goundan. 


528 THE MADRAS LAW JOURNAL REPORTS. [voi 


sent plaintiff had been paid the mortgag> amount due to him from the first 
defendant would bind them so as to constitute that decision res judicata in 
the present suit where the same point was raised for decision a second time, 


Held, that so long as the previous case had to adjudicate upon the claim 
of the co-mortgagee defendants in determining the amount due to the co- 
mortgagee plaintiff in a suit to which both the co-mortgagees and the mort- 
gagor were parties, the decision that the present plaintiffs predecessor-in- 
interest had been paid his share of the mortgage amount would bar as res 
judicata the same claim involved in the present suit by the plaintiff. 


Aichamma v. Subbarayudu (1905) 15 M.L.J. 496, Arunachalam Chetty v. 
Ramaswamy Atyar, (1928) 30 L.W. 723; Seth Bansiram Jashamal v. Gunnia 
Naga Aiyar, (1930) 59 M.L.J. 928, relied on. 


Sunitbala Debi v. Dhara Sundari Debi Chowdurani, (1919) L.R. 46 L.A. 
272: ILL.R. 47 Cal. 175: 37 M.L.J. 483 (P.C.), explained. 


Appeal against the decree of the District Court of 
Coimbatore in Civil Appeal No. 170 of 1929 preferred against 
the decree of the Court of the District Munsif of Udumelpee 
in O.S. No. 1494 of 1926. 

K. Balasubramania. Aiyar for Wairap S. Subramania 
Aiyar for appellant. 

T. M. Krishnaswami Aiyar, K. “Riana Chettiar and 
A.C. Sampath Atyangar for respondents. 

The Court delivered the following 

JupGMENT.—The first defendant is the appellant. This 
second appeal arises out of a suit instituted by the plaintiff for 
the recovery of Rs. 1,933-8-0 for balance of principal and 
interest alleged to be due on a mortgage, dated 12th October, 
1914, executed by the first defendant in favour of one Subba 
Naicken deceased, for Rs. 1,500, repayable in one year with 
interest at 15 per cent. per annum and in default with interest 


’ at 18 percent. per annum. Subba Naicken and the second de- 


fendant were brothers. The two brothers became divided and 
each of them was allotted a moiety of the mortgage amount 
then due. On the death of Subba Naicken in 1922 there was 
a partition between his two sons, Ramaswami and Govinda- 
swami, at which Subba Naicken’s share of the mortgage debt 
was allotted to Govindaswami. 

Onthe 21st March, 1926 Govindaswami assigned his rights 
to the plaintiff who instituted the present suit for the recovery. 
of the amount claimed in the plaint. The second defendant, 
the brother of Subba Naicken, died in the course of the suit 
and his son and heir, fifth defendant, was impleaded as his 
legal representative. Defendants 3 and 4 are alienees of 
portions of the mortgaged property. 


a - 
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- The first defendant contended that the claim, of the plain- 
tiff was barred by res judicata by. reason of the decision in 
O. S. No. 899 of 1925. It is not necessary to refer to the other 
‘contentions of the parties for the purposes of this second 
appeal. ‘The first Court upheld the contention of the first 
defendant and dismissed the plaintiff’s suit. On appeal the 
learned District Judge held that the suit was not barred by 
res judicata and gave the plaintiff a decree for the sum found 
due. : l 7 
To appreciate the contention of the first defendant-appel- 
lant, it is necessary to refer in some detail to the decision in 
©. S. No. 899 of 1925. That suit was instituted by the 
‘present second defendant as the plaintiff. The present first 
defendant—the mortgagor—was the first defendant in that 
suit also. Ramaswami and Govindaswami, the sons of 
Subba Naicken who-was dead by that time, were defendants 
2 and 3 respectively, while the present defendants 3 and 4 
were the 4th and 5th defendants. The suit was for the 
recovery of the present second defendant’s half share of the 
mortgage money to which he had become entitled under the 
partition deed. It was alleged in the plaint that Ramaswami 
and Govindaswami had received their half share. The first 
defendant’s plea was that he had discharged the whole of the 
mortgage debt by payment to Ramaswami and Govindaswami. 
Neither of them appears to- have contested the suit. The 
second issue in the suit, that is the issue with which we are 
concerned, was ‘whether the suit bond was fully discharged’. 
The finding on this issue was as follows: “So, I hold that the 
mortgage bond has not been discharged so far as the plaintiff 
is concerned and give a decree to the plaintiff as prayed for in 
the plaint”. In paragraph 4o0f Ex. IX the judgment, the 
learned District Munsif said, > 

“I am of opinion that defendants 2 and 3 have been paid their share of 
the mortgage money under the bond, but payment to defendants 2 and 3 does 
not absolve the first defendant from his liability to the plaintiff. It is ad- 
mitted by the first defendant that defendants 2 and 3 have not paid any 


money to the plaintiff. Payment to one of the co-heirs of a deceased mort- 
gagee does not bind the other co-heirs”. 


In the previous paragraph the District’ Munsif observed 
that the evidence of discharge (pleaded by the first defendant- 
mortgagor) was not in itself very strong, “but the fact that 
Defendants 2 and 3 have allowed the suit to proceed ex parte 
-lends support to the first defendant’s contention”. 
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It cannot be disputed that in the previous suit O.S. No. 899 
of 1925 the lower Court found that defendants 2 and 3—the 
sonsof Subba Naicken—were paid their half share of the 
mortgage money due under the bond. The plaintiff in the 
present suit is the assignee of Govindaswami, to whom was 
allotted under the partition Subba Naicken’s half share of the 
mortgage money. The first defendant’s contention is that this 
finding that defendants 2 and 3 have been paid the amount due 
to them under the bond, is res judicata in the present suit, 
that plaintiff Govindaswami being his assignor, is bound by 
that finding, and that therefore the present suit should be 
dismissed. It will be observed that the present first defendant 
and Govindaswami were co-defendants in the previous suit. 
The question for determination is whether the adjudication 
inter se between the co-defendants that Govindaswami has been 
paid the mortgage amount due to him from the first defendant, 
will bind them so as to constitute that decision res judicata in 
the present suit where the same point is raised for decision a 
second time. If that decision will bind Govindaswami—and 
that it will bind him is the contention of the first defendant— 
then the plaintifi’s suit must inevitably fail. It has been held 
by the Privy Council in Maungsein Done v. Ma Pan Nyunl 
after referring to their Lordships’ decision in Munni Bibi v. 
Tirloki Nath? that a decision would operate as res judicata 
between: co-defendants provided: (1) that there was a conflict 
of interest between them, (2) that it was necessary to decide 
the conflict in order to give the plaintiff the relief which he 
claimed and (3) that the question between the co-defendants 
was finally settled. Referring to these tests the learned 
District Judge said, 

“it is not at all clear how a decision as between the mortgagor and Subba 
Naicken’s sons was atall necessary to give the plaintiff in O. S. No. 899 of 
1925 the relief that he asked for”. 

In his opinion the previous decision did not satisfy the 
second of the tests laid down above and he therefore came to 
the conclusion that the suit is not barred by res judicata. In 
deciding the question of res judicata the only question for me 
to determine is whether the decision as to whether Subba 
Naicken’s share was paid off was necessary for deciding the 
plaintiff’s claim in the previous suit. 


a Ui TR TORS E 


1. (1932) L.R. 59 I.A. 247; I.L a 64 (P.C.). 
58 I.A. X; 
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In the previous suit the plaintiff therein, that is the 
present second defendant, asked for his half share of the 
mortgage money. In determining this point the question is 
asked with a certain amount of plausibility, “why is it neces- 
sary to decide whether Subba Naicken’s share has been paid 
off? Whether Subba Naicken has been paid his share of the 
mortgage money or not, the plaintiff would be entitled to get 
his share which is a half of the mortgage amount, and even if 
the former had been paid the full amount, .if he had not paid 
the plaintiff his share still the plaintiff would get a decree for 
his claim. The payment to Subba Naicken of his share has 
nothing to do with the question whether the plaintiff is entitled 
to get a decree for his share. How can it then be said that 
the decision that defendants 2 and 3 were paid the share due 
to their father, was necessary for determining the question 
whether the plaintiff is entitled to get a decree for his share?” 
This is the line of reasoning adopted in support of the learned 
Judge’s conclusion. It is argued by the appellant that this 
reasoning cannot be applied in a case where a co-mortgage 
seeks to realise his claim against the mortgaged property ina 
suit to which he makes the mortgagor and the other co-mort- 
gagee parties. In such a case it is argued that relief cannot be 
given to the plaintiff unless the necessary accounts are taken, 
in which case it will be found that so much has been already 
paid and so much remains due for payment or nothing at all is 
due from the mortgagor to any of the mortgagees and that 
therefore to give relief to the plaintiff co-mortgagee it will 
have to be found whether the defendant co-mortgagee has 
been paid or not. It is said that the two questions are 
necessarily interdependent and the one cannot be decided 
without deciding the other. In support of his contention the 
appellants’ learned counsel relied on a decision of this Court 
in Atchmma v. Subbarayadul. In that case it was held that 


one of two co-mortgagees can sue for recovery of his share, 


of the mortgage money claiming to be severally entitled thereto 
impleading his co-mortgagee as defendant if he should be 
unwilling to join him as plaintiff. It was also held that the 
decree in such cases should direct that the money realised by 
sale of the properties should be paid to the two mortgagees in 
due proportion to the sums due to them. The latter proposition 
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of law strongly supports the appellant. If this is the proper 
form of the decree that should be passed in such a case, it is 
clear that in the suit by the co-mortgagee it is the duty of the 
Court to decide what amount is due to the defendant-co-mort- 
gagee also, so that the decree may provide for payments being 
made to both of them. If so, it is necessary to decide what 
amount is due to the co-mortgagee-defendant under the 
mortgage in determining the amount due to the plaintiff and 
decreeing his claim. This case has been followed in Aruna- 
chalam Chetty v. Ramaswami Aiyarl and Seth Bansiram 
Jashamal v. Gunnia Naga Aiyar? both of which were suits by a 
co-mortgagee against the mortgagor and the other mortgagees. 
Mr. Krishnaswami Aiyar on behalf of the respondent contends 
that the dictum in Atchamma v. Subbarayadus that 

“the decree should direct that the money realised by the sale of the 
properties should be paid to the two mortgagees” 
is not good law having regard to the decision in Sunitabala Debi 
v. Dhara Sundari Debit Chowdhurani4 in which their Lordships 
of the Privy Council observed as follows :— i 


“Where a mortgage is made by one mortgagor to two mortgagees as 
tenants-in-common, the right of either mortgagee who desires to realise the 
mortgaged property and obtain payment of the debt, if the consent of the 
co-mortgagee cannot be obtained, i$ to add the co-mortgagee as a defendant 
to the suit and to ask for the proper mortgage decree, which would provide 
for all the necessary accounts and payments, excepting that there could be 
no judgment fora sum of money entered as between the mortgagee defen- 
dant and the mortgagor”. 


It is pointed out that the last observation “excepting that 
there could be no judgment, etc.” shows clearly that it will 
be wrong to direct in the decree what amount is due to the 
co-mortgagee if no judgment can be passed adjudicating his 
claim. This isno doubt a point of some interest, but I think 
both the cases proceed upon the principle that in deciding the 
claim of the plaintiff in a suit like O. S. No. 899 of 1925 it is 
necessary to adjudicate on the claim of the defendant co- 
mortgagee also. The extract quoted above says that the proper 
mortgage decree in such a case “would provide for all the 
necessary accounts and payments”. This is also the principle 
of the decision in Atchamma v. Subbarayadu8. Whether a 
decree can be given to the co-mortgagee for the amount found 





1. (1928) 30 L.W. lee 2. (1930) 59 M.L.J. 928. 
- (1903). 15 M.L.J. 496. - 
4, (1919) LR. 461A, “ore! LL.R. 47 Cal. 175: 37 M.L.J. 483 (P.C). 
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due to him is a question with which I am not concerned in the 
present case. Both these cases are referred to by Devadoss, 
J. in Arunachalam Chetty v. Ramaswamy Aiyarı and Seth 
Bansiram Jashamal v. Gunnia Naga Aiyar2. What should be 
done in a case where money is found due to the defendant 
co-mortgagee is thus explained by Ramesam, J., in Seth 
Bansiram Jashamal v. Gunnia Naga Atyar?: 

“ If the whole of the mortgaged property realised more than the amount 


due on the document to all the mortgagees the plaintiff will be simply paid 
his amount and the rest of it will be held by the Court and will not be paid 


to the other co-mortgagees.until they pay their court-fees,...... After . 


the trial of the case and the final decree is passed, the Court will make a 
provision directing the defendants-mortgagees to pay their court-fees within 
a certain time and if they do not pay their court-fees the amount will be paid 
to the mortgagor after taking security. In‘such a case no mortgagee will 
allow his money to go back to the mortgagor’s hands owing to non-payment 
of court-fees, so that ultimately the Government will get the whole court-fee 
due upon the whole of the mortgage money. The suit then becomes some- 
what analogous to a partition action. x BNA . 
Why the Judicial Committee says no judgment should be 
entered as between the mortgagee-defendant and the mort- 
gagor, is no doubt due to the reason that the co-mortgagee, 
though his claim has been adjudicated upon as a necessary 
incident in determining the plaintiff’s claim, has not asked 
for a decree in his favour and may also be due to the fact 
that if a decree is given in his favour straightaway he will 
be getting a decree without paying the proper court-fee. 
‘However that may be, in this case we are not concerned in 
deciding the question whether a decree could be passed in 
favour of the co-mortgagee in a case like O. S. No..899 of 
1925. What we are concerned with is only the question 
whether it is necessary to adjudicate upon the claim of the 
co-mortgagee defendant in determining the amount due to 
the co-mortgagee plaintiff in a suit to which both the co- 
mortgagee and the mortgagor are parties. Having regard to 
the principle of the decisions in Atchamma v. Subbarayadut 
and Sunitabala Debi v. Dhara Sundari Debi Chowdhuranis. 


I think this question will have to be answered in the 
affirmative. 





1. (1928) 30 L.W. 723. 2, (1930) 59 M.L.J. 928. 
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For the above reasons I would hold that the claim of 
the plaintiff in the present suit is barred by res judicata by 
reason of the decision in O. S. No. 899 of 1925 and his suit 
should be dismissed. It is gratifying to find that the conclusion 
which I have reached on the question of law accords well 
with the equities in the case, for if Subba Naicken’s share of 
the mortgage money had already been paid to Govindaswami, 
then the assignee of that share can have no claim for that 
amount and his suit should be rightly dismissed, as it has 
been done by the District Munsif. In the result, I set aside 
the decree of the lower Court and restore that of the District 
Munsif with costs here and in the lower Court below. 


K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice VARADACHARIAR AND MR., 

JUSTICE STODART. l 
K. V. Jagannatha Rao .. Petitioner* (Appellant in 
P.C. A. No. 30 of 1932) 





v. 
The Maharajah of Pittapur .. Respondent (first Respond- 
l ent in do.). 


Receiver—A ppointment of, in execution—His powers. 


A receiver appointed in execution is, quite as much as a receiver appoint- 
ed in the suit, an officer of the Court and holds moneys collected by him 
subject to the orders of the Court. It is not correct to view all moneys in his 
hands as necessarily appropriated towards satisfaction of the decree. The 
Court has got the power to give directions to him in respect of the disburse- 
ment of the moneys, and in proper circumstances such directions may also be 
for the benefit of the judgment-debtor. Rajendra Narain Singh v. Sundara 
Bibi, (1925) L.R. 52 I.A. 262: LL.R. 47 All. 385: 49 M.L.J. 244 (P.C.). 


-Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing payment to the petitioner of Rs. 4,500 out 
of the collections of the suit estate by the Receiver, for the 
expenses of the Privy Council Appeal No. 30 of 1932 preferred 
against the decree of the High Court in A. S. No. 409 of 1925 
(O. S. No. 4 of 1924 on the file of the Court of the Govern- 
ment Agent, East Godavari, Cocanada) in C. M. P. No. 795 
of 1931 on the file of the High Court—petition for leave to 
appeal to Privy Council. 


* C.M.P. No. 2595 of 1935. , l 9th August, 1935. 
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B. Sitarama Rao for petitioner. 


The Advocate-General (Sir A. Krishnaswami Aiyar) for 
respondent. 


The Judgment of the Court was delivered by 


Varadachariar, J—This is an application by a judgment- 
debtor, in respect of whose property a receiver has been 
appointed in execution, praying that the receiver might be 
directed to pay the petitioner a certain sum of money for 
the purpose of enabling the petitioner to conduct his appeal to 
the Privy Council. The application has been made to this 
Court because a similar application to the Government Agent 
at Cocanada was dismissed on 15th February, 1935, on the 
ground that the learned Agent could not vary an order passed 
by his predecessor on 23rd August, 1932, and that the applica- 
tion should be made to the High Court. Whatever difficulties 
of procedure there may be as to whether the present applica- 
tion is to be regarded as an application to this Court as the 
authority which continued the receiver or as one necessitated 
by the agent’s order dated 15th February, 1935, we think that 
in the interests of justice we may, while dismissing this 
petition, point out to the learned Agent that the proper course 
for him, is to deal with the application on the merits, in the 
light of the circumstances alleged in the petition and that he 
is not precluded from doing so by the prior order of 23rd 
August, 1932. As the receiver was appointed by the Agent 
and the High Court merely dismissed an appeal against that 
order, it is the Agent who is the proper authority to give 
directions to the receiver and not this Court. The prior order 
of 23rd August, 1932, did not dismiss the application after a 
consideration of the circumstances alleged, but on the assump- 
tion that on the appointment of a receiver the proceeds realised 
by the receiver should be applied only in discharge of the 
decree. The learned Advocate-General maintains before us 
that that is the correct position. Weare unable to agree. A 
receiver appointed in execution is, quite as much as a receiver 
appointed in the suit, an officer of the Court and holds moneys 
‘collected by him subject to the orders of the Court. It is not 
correct to view all moneys in his hands as necessarily appro- 
priated towards satisfaction of the decree. The Court has got 
the power to give directions to him in respect of the disburse- 
ment of the moneys and in proper circumstances such directions 
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may also be for the benefit of the judgment-debtor (See 
Rajendra Narain Singh v. Sundara Bibit. With these remarks 
we must dismiss the present application and leave it to the 
petitioner to move the Government Agent in the matter. As 
the grounds stated in the order of 15th February, 1935, made 
it necessary for the petitioner to come to this Court, we propose 
to make no order as to costs in this application. 


K. C.. a = Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—SiR Horace Owen Compton BEASLEY, Kt., 
Chief Justice ann Mr. Justice MapHavaNn Nair. 


A. K. Oosman .. Appellant* (second Defend- 
ant) 
v. 
Gurtajee Coovarjee andanother.. Respondents (Nil and first 
` Defendant). 


Contract—Repudiation of ‘contract by purchaser and suit to recover 
advance of purchase money—Condition necessary to justify the purchaser to 
repudiate—Recovery of money when possible by him—Defendant must be 
shown to have regarded contract as at an end. 
~ Where a person (plaintiff) repudiated a contract for sale of land without: 
justifiable reasons and brought a suit to recover the advance of purchase ` 
money from the vendor (defendant) who objected to the repudiation and was. 
willing to perform the contract, 

Held, that the plaintiff would not be prevented from recovering it if it 
was shown that the defenant had regarded the contract as at an end or that a. 
reasonable time had elapsed beyond which it was not right for him to sit 
down and do nothing, either indicative of his intention to treat the contract: 
as still in existence or to treat it as at an end or to sue for specific 

performance. 
. Kunwar Chiranjit Singh v. Rai Bahadur Harswarup, ee 24 A.L.J- 
248: 50 M.L.J. 629 (P.C.), referred to and explained. 


Appeal against the Decree of the District Court of 
Coimbatore in A. S. No. 320 of 1925 preferred against the 
decree of the Court of the Subordinate Judge of ree 
Ootacamund in O: S.No. 93 of 1924. 


A. Viswanatha Aiyar- and A. Ramaswami Aiyar for 
appellant. 


K. Bashyam Aiyangar and T. R. Srinivasan for res- 
pondents. 

1. (1925) L.R. 52 I.A. 262: I.L.R. 47 All. 385: 49 M.L.J. 244 (P.C.). 
*I. A. No. 706 of 1929. Ist May, 1935. 
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The Court delivered the following , 
JupemenT.—The question to be decided in this second 
appeal is as follows: Can a plaintiff who has repudiated a 
contract for sale of land without justifiable reason sue to 
recover the purchase money from the defendant (vendor) who 
objects to the repudiation and is willing to perform the con- 
tract? The question sufficiently states the facts. In the plaint 
the plaintiff claimed the recovery of money which he had paid 
as an advance of the purchase money for the purchase of certain 
property and alleged that he rightly repudiated the contract 
and hence was entitled to recover the money. The written 
statement of the second defendant, who is the only defendant 
who matters in this case, states that the contract has been 
broken by the plaintiff and that he (the second defendant) has 
always been ready and willing to perform his part of the 
contract. He says that the suit is not maintainable against 
him and that the plaintiff has no cause of action against him. 
The defence, therefore, is a defence which shows the second 
defendant’s intention to regard the contract as still in existence. 
It is beyond dispute that, if any party to a contract repudiates 
‘the contract, the other party can still regard the contract as 
existing. That is what the second defendant has done in this 
case. Unfortunately for the plaintiff’s case, he did not take 
the trouble to get the necessary issues framed relying purely 
and simply upon his justification in repudiating the contract 
and regarding that as quite sufficient, if proved, to enable him 
to get a return of the money. That is not so when it is 
remembered that the other party to the contract is entitled to 
regard the contract as still existing and that when the date for 
the completion of the contract arrives, if any date is fixed he 
may then regard the contract as at an end and sue for 
damages for breach of contract or he can treat the contract as 
being in existence still and sue for specific performance of it. 
No such point was raised by the plaintiff; and there has been 
no finding recorded by either of the Courts on the question as 
to whether the time for completion of the contract had arrived, 
that is to say, whether a date had been reached upon which it 
was reasonably incumbent upon the second defendant to make 
a decision either to treat the contract as at an end or regard it 
as alive and immediately to sue for specific performance. All 
they say is that the plaintiff filed his suit founding his claim 
upon the allegations to which reference has already been made. 
68 
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We must not be taken as intending to decide in this case that, 
whenever money is paid by way of advance of the purchase 
price and the contract is broken by the would-be purchaser, he 
is precluded from recovering the money so advanced. That is 
not so. He most certainly is not to be prevented from recover- 
ing it; but it must be shown that the defendant has regarded 
the contract as at an end or that a reasonable time has elapsed 
beyond which it was not right for the defendant to sit down 
and do nothing, either indicative of his intention to treat the 
contract as still in existence or to treat it as at an end or to sue 
for specific performance. In such a case as that, the plaintiff 
would be entitled to recover back the advance of purchase 
price; but none of these facts have been proved nor were they 
put in issue in the case; and in second appeal we are not 
going to allow an entirely new case to be set up here. The 
trial Court found that the repudiation of the contract by the 
plaintiff was not justified. The lower appellate Court agreed 
in that finding but, relying upon the decision of the Privy 
Council in Kunwar Chiranjit Singh v. Rai Bahadur Harswarup), 
reversed the trial Court’s decree and held that the plaintiff 
was entitled to recover the money. The judgment of their 
Lordships of the Privy Council is exceedingly brief and the 
facts are not fully stated and there is nothing to show whether 
in that case the defendant (the vendor) from whom the money 
was sought to be recovered had treated the contract as at an 
end or subsisting which, in our view makes a difference. We, 
therefore, think that the lower appellate Court wrongly relied 
upon that decision in support of its judgment. In our view, 
the trial Court’s view of the matter was correct and, therefore, 
this appeal must be allowed with costs throughout and the 
decree of the lower appellate Court set aside and that of the 
trial Court restored. We have to add this, however, that, 
although it is very unfortunate that there has been a lapse of 
10 years between the date of the filing of the suit and now, the 
second defendant is not entitled to keep both the money and 
the property and accordingly within 4 months from this date 
the plaintiff will be at liberty to tender a conveyance deed and 
the balance amount to the second defendant who will execute 
the conveyance and have it registered at the expense of the 
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1. (1925) 24 A.L.J. 248: 50 M.L.J. 629 (P.C.). 
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plaintif. If within 4 months the plaintiff does not do this, 
the case will be posted for further orders. 
K.C. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : —MR. Justice MADHAVAN Nair. 
Cheerath Veettil Karnavan and Manager 
Madhavan Nair (died) Cheerath 
Veettil Padmanabhan Nair L. R. of 
appellant vide order dated 14th August, 
1934 on C.M.P. No. 3114 of 1934 .. Appellants* (first 
Defendant and his 
legal representative ) 


v. 
E. N. A. S. Narayana Aiyar, family 
manager and another .. Respondents ( Plain- 
í tif and second 
defendant). 


Limitation Act (IX of 1908), Arts, 61, 83 and 120—A pplicability—Ke- 
ceiver—Money spent in litigation on behalf of estate—Suit to recover— 
Limitation—Starting point. 

A suit to recover money spent, being costs incurred, by a receiver ina 
suit on behalf of the estate under his management is governed for purposes 
of limitation by Art. 61 of the Limitation Act, and time begins to run when 
the costs are incurred. ~ 

Art. 83 has no application to such a suit because the right to indemnity 
which a Receiver has got is not created by contract nor does Art. 120 apply 
to the suit. The fact that at the time the costs are incurred there is a dis- 
pute as to the right of succession to the estate or that the suit instituted by 
the Receiver is also for his benefit would not make Art. 61 inapplicable. 

Kandaswami Pillai v. Avayambal, (1910) LL.R. 34 Mad. 167: 20 M.L.J. 
989, Peary Mohan Mukerjee v. Narendranath Mukerjee, (1905) I.L.R. 32 Cal. 
582 and Abkan Sahib v. Soran Bivi Saiba Ammal, (1913) LL.R. 38 Mad. 
260: 28 M L.J. 347, referred to. 


Appeal against the decree of the District Court of South 
Malabar at Calicut in Appeal Suit No. 234 of 1928 preferred 
against the decree of the Court of the District Munsif of 
Palghat in O. S. No. 801 of 1926. 


K. Kuttikrishna Menon for appellants. 
C. V. Mahadeva Atyar for respondents. 
The Court delivered the following 


JupcmMent.—The first defendant is the appellant. The 
second appeal arises out of a suit instituted by the plaintiff to 
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recover the money spent by his deceased father as ‘receiver’ in 
the following circumstances. 


The first defendant is the Karnavan of the Cheerath 
tarwad and the second defendant is the karnavan of one of its 
tavazhis. One Gopalan Nair of the second defendant’s. 
tavazhi had taken a ticket in a kuri for Rs. 34,000 and after 
his death his tavazhi karnavan Achuthan Nair, who was also 
the karnavan of the tarwad, continued to subscribe to the 
kuri. He mortgaged the immoveable properties belonging to 
the tarwad lying in the Cochin State and this kuri right to 
the plaintiff’s father for a sum of Rs. 10,000. O. S. No. 79 of 
1095 on the file'of the District Court, Trichur was instituted 
by the plaintiff’s father for the sale of the mortgaged proper- 
ties. Achuthan Nair being dead, the karnavans of the tarwad. 
as well as of the tavazhi, the present defendants 1 and 2, were 
parties to the suit. Pending its disposal the plaintiff’s father 
was appointed ‘receiver’ by the District Court of Trichur for 
the purpose of realising the kuri amount. During the 
pendency of the receiver application, the first defendant 
alleging that on the death of Gopalan Nair the kuri right 
lapsed to the tarwad, instituted O. S. No. 27 of 1921 for the 
recovery of the kuri amount in the Sub-Court, Palghat. The 
plaintiff’s father was impleaded as a party to that suit. As he 
got himself appointed ‘receiver’ the plaintiff’s father also filed’ 
a suit for the recovery of the kuri amount, O. S. No. 42 of 
1921 on the file of the Sub-Court, Palghat, on the 16th 
August, 1921. Against the order appointing the plaintiff’s. 
father as ‘receiver’ the first defendant appealed to the Chief 
Court, Cochin. The appeal was allowed and the’ receivership. 
was cancelled by order of the appellate Court dated 22nd: 
January, 1923. The plaintiff’s father’s right to continue O.S. 
No. 42 of 1921 having thus terminated, the second defendant 
herein applied in that suit to get himself transposed as plaintiff 
and his application was allowed. Afterwards, the second 
defendant herein came to terms with respect to O.S. No. 27 of 
1921 which asa result was decreed with costs, and O.S. No. 42: 
of 1921 was dismissed. The plaintiff’s father’s right to- 
recover costs incurred by him as ‘receiver’ in filing O. S. 
No. 42 of 1921 was reserved in the order passed in that suit. 
The plaintiff's father having died, the present suit was. 
instituted by the plaintiff on 22nd November, 1926 to recover, 
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as already stated, the money spent by his father for the 
purpose of conducting O.S. No. 42 of 1921 as ‘receiver’. 


On behalf of the present appellant two main contentions 
were urged before the District Munsif, namely, (1) that the 
suit was not maintainable, and (2) that it is barred by 
limitation. On the first contention he held that the suit was 
maintainable, but on the second he held that it was barred by 
limitation. In the result this suit was dismissed. On the 
second contention it was argued before the District Munsif 
that either Art. 61 of the Limitation Act or Art. 83 applied to 
the suit. He held that the article applicable was Art. 83 of 
the Limitation Act and that the cause of action commenced on 
the 22nd January, 1923, the date when the receivership was 
terminated, when in his opinion the receiver “became entitled 
to indemnity from the estate”. If Art. 61 applied the cause of 
action arose on the 16th August, 1921, the date when costs 
were incurred; but the District Munsif thought this article 
would not apply. As was pointed out by him, the suit was 
barred by limitation whichever, Art. 61 or 83, applied, the suit 
having been filed admittedly more than three years after the 
dates, 16th August, 1921 and 22nd January, 1923. On the 
question of limitation it was also argued before the District 
Munsif that the right to sue would accrue only on the date 
19th November, 1924 when the suit O.S. No. 42 of 1921 was 
dismissed by the Court, the argument being that the receiver 
has a lien on the estate for the amounts due to him and that 
the lien subsisted till the date of the disposal of the suit. This 
argument was disallowed on the ground that the receiver was 
never in possession of any properties and that he could claim 
neither a lien nor a charge on the special circumstances of the 
case; and that what he could claim was only an indemnity as 
he had not been authorised to spend money on behalf of any 
body’s estate. 


In appeal the District Judge held that neither Art. 83 nor 
Art. 61 of the Limitation Act applied to the case, and that the 
proper article applicable was Art. 120 of the Limitation Act. 
Applying that article he held that the suit was not barred by 
limitation. In the result he gave a decree to the plaintiff, the 
decree amount being made recoverable ‘from the assets arising 
to Gopalan Nair and Achuthan Nair from the kuri and in the 
hands of the tarwad or the tavazhi”. 
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The main question argued in the Second Appeal is the 
question of limitation. For the reasons given by the learned 
District Judge I have no doubt that the suit is maintainable, 
and that Art. 83 of the Limitation Act does not apply to the 
facts of the case. The right to indemnity whicha receiver has 
got is, in my view, not created by contract. I am therefore of 
opinion that Art. 83 has obviously no application. 


The substantial question for consideration is whether 
Art. 61 of the Limitation Act would apply. Under that article 
the period of limitation for suits “for money payable to the 
plaintiff for money paid for the defendant” is “3 years” and 
the period begins to run from the time “when the money is 
paid.” The question is whether in the circumstances of this case 
the expenses incurred by the plaintiff’s father as ‘receiver’ in 
instituting the suit could be considered to be money payable to 
the plaintiff for money paid for the defendant within the 
meaning of the article. The question has not been discussed 
by the learned District Judge on principle or with special 
reference to the facts of the case. He first distinguished the 
decision in Kandasami Pillai v. Avayambal1 from the present 
case, then referred to Peary Mohan Mukerji v. Narendranath 
Mukerji2 and Abkan Sahib v. Soran Bivi Saiba Ammals (see 
paragraphs 4 and 5 of his judgment), and as a result of the 
discussion he held in paragraph 6.‘‘with some hesitation” that 
Art. 61 does not apply and that the suit is governed by 
Art. 120. In my opinion none of these cases gives any 
difficulty in deciding the question. In Kandasami Pillai v. 
Avayambali Art. 61 was applied to a suit by an agent to 
recover the expenses of litigation conducted’ by him on behalf 
of his principal. Referring to this case the learned Judge 
says: 

“ the analogy to the circumstances of the present case is obviously close 


and. I was at one time inclined on the strength of this decision to apply Art. 61 
to the present case. But in Kandasami Pillai v. Avayambal’ the plaintiff had 


a principal whom he could sue as soon as he made a payment for him”. 


Then the learned Judge pointed out that in the present 
case, since it was not settled on the 16th August, 1921, when 


© O.S. No. 42 of 1921 was filed, as to who had the right. to 


Achuthan Nair’s money, whether the tarwad or the tavazhi, 





1. (1910) L.L.R. 34 Mad. 167: 20 M:L.J. 989. 
2. (1905) I.L.R. 32 Cal. 582. 
3. (1913) LL.R. 38 Mad. 260: 28 M.L.J. 347. 
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and this was settled only by the decision in O. S. No. 27 of 
1921 after the plaintiffs right to recover the money paid by 
him was barred if Art. 61 applied, that article must be held to 
be inapplicable and so the only article applicable would be 
Art. 120. 

The reasoning of the learned Judge is fallacious. It is 
true that when O.S. No. 42 of 1921 was instituted there was a 
dispute as to whether the tavazhi of the second defendant was 
entitled to Achuthan Nair’s money or whether it was the 
tarwad represented by the frst defendant; but nothing could 
stand in the way of the plaintiff’s father getting a decree for 
the money: spent by him from the assets of Achuthan Nair 
either in the hands of the tavazhi or of the tarwad. The 
position is very clear when we look at the decree passed by the 
learned District Judge himself in the present suit. The decree 
makes the money recoverable “from the assets arising to 
Gopalan Nair and Achuthan Nair from the kuri and in the 
hands of the tarwad or the tavazhi”. In the circumstances of 
the case I think it cannot be said that there was no person 
against whom the plaintiff’s father could have had recourse on 
the ground that the right to money due to Achuthan Nair was 
in dispute when he instituted O. S. No. 42 of 1921. For the 
same reason, the observations in Peary Mohan Mukerji v. 
Narendranath Mukerjee\ relied on by the learned Judge do 
not also stand in the way of applying Art. 61 if it otherwise 
applies, for, as just stated, the plaintiff’s father could claim the 
amount as against the tavazhi or the tarwad; for it cannot be 
denied, having regard to the facts of the case, that he was in 
effect suing on behalf of Achuthan Nair’s estate. The order 
appointing the plaintiff as receiver shows that the kuri amount 
was “vested in him for purposes of collection”, when a Recei- 
ver or a manager is appointed by the Court, he is appointed om 
behalf of all persons interested in the property. In the present 
case, having regard to its facts the plaintiff’s father had filed 
the case not only for himself but also for the defendants; in 
fact, O. S. No. 42 of 1921 was really a suit on behalf of 
Achuthan Nair’s estate. The circumstances that plaintiff's. 
father is also benefited by the suit does not make it any the 
less a suit on behalf of the deceased Achuthan Nair’s estate.. 
If the plaintifi’s father succeeded in the case, he as mortgagee 
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1. (1905) I-L.R. 32 Cal. 582. 


Madhavare 
air 
Yy. 
Narayana. 
Aiyar. 


Madhavan 
Nair 
v. 
Narayana 
Aiyar. 


The 
Secretary 
of State 
for India 
< in Coùncil 


v. 
Venkata- 
ratnam. 


544 THE MADRAS LAW JOURNAL REPORTS. | VOL. 


and the defendants as owners will have claim to the kuri 
amount. Referring to Sadasiva Aiyar, J.’s view in Abkan 


` Sahib v. Soran Bivi Saiba Ammali wherein. he said that “the 


suit would be barred by Art. 61 if it were an ordanary suit 
to obtain a simple decree for money” the learned Judge 
observed that the present suit is not a simple suit for a decree 
for money. I cannot accept this distinction. Though the plain- 
tiff’s right is restricted to the kuri assets in the possession of 
either or both of the defendants, it is all the same in substance 
a claim for money that he makes. : 

The circumstances of the case leave no room for doubt 
that the plaintiff as receiver appointed by the Court was suing 
in O. S. No. 42 of 1921 for the kuri amount on behalf of 
Achuthan Nair’s estate, and so it follows that Art. 61 would 
apply to the case. Nothing has been pointed out to me by the 
learned ‘counsel for the respondent which would show that 
Art. 61 would not apply and that the proper article applicable 
is Art. 120 of the Limitation Act. I would therefore hold 
that the plaintiff’s suit is barred by limitation. In the result 
the decree of the lower Appellate Court is set aside and the 
plaintiff’s suit is dismissed with costs throughout. 

K. C. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


The Secretary of State for India in 
Council represented by the Collec- 
tor of West Godavari District .. Appellant* (Defendant) 
v. 7 
Katta Venkataratnam and others .. Respondents (Plaintiff). 


Jurisdiction — Grant of darkhast lands to Government servant—Later 
order of Collector cancelling it—Powers of revision granted by rules under 
Standing Orders No. 15—Interference by a Civil Court in an order in exercise 
of revisional powers of a Revenue Officer how far permissible. 

Where a person, who was a Government servant for a long period, 
under some rule in force at that time was helped by the assignment of 
certain ‘darkhast’ lands and the Revenue Divisional Officer granted on 5th 
June, 1922, the darkhast.to him, but later on-by an order dated 7th June, 
1925, the Collector set aside the assignment purporting to act in the exer- 
cise of the revisional powers given to him by the amended darkhast rules 
and the plaint attacked this order of cancellation, 





1. (1913) LL.R. 38 Mad. 260: 28 M.L.J. 347. 
* S. A. No. 1348 of 1930. : 28th February, 1935. 


. 
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Held, that the Collector did not act beyond the scope of his authority or 
without any basis for such interference. 


Under the scheme of the rules of the Standing Orders it is noteworthy 


that a power of revision is reserved for a period of three years. This clearly ' 


‘shows that it is not anything like the kind of revision that one knows in judi- 
‘cial proceedings but was intended to make sure that public interests do not 
suffer by the act of a subordinate Revenue Officer. It is worth noting also 
that powers of révision are reserved in pretty wide terms, that is, if the ori- 
ginal assignment was the result of mistake of fact or fraudulent non-repre~ 
sentation or was in excess of the limits of authority possessed by the officer 
making it. These provisions must be understood in the light of the fact 
.that they do not relate to the adjudication of rights of two contesting parties 
asin an ordinary litigation, but are reservations subject to which alone the 
power vested in the Governor-in-Council by Act of Parliament to dispose of 
immoveable property helonging to Government is delegated to Subordinate 
Officers. : 


Prima facie, if under the rules the Collector had a power of interference 
in revision, the principle that another tribunal ought not to examine the 
merits of his order in revision must be applied; before such an order is 
capable of attack, it must be possible to say that there has been an abuse of 
the power of revision or something in the nature. of a fraud on the power. 
Where powers of revision have been expressly provided for by the rules, the 
same principle as in Muthu Veera Vandayan v. Secretary of State for 
dndia, (1906) I.L.R. 29 Mad. 461 at470 must govern the jurisdiction of the 
Civil Court in dealing with an order passed by the revisional authority. 


Muthuveera Vandayan v. The Secretary of State for India, (1906) 
I.L.R. 30 Mad. 270 at 273 (F.B.), referred to. g 


Appeal against the decree of the Court ot the Subordinate 
Judge (Additional) of Narsapur in Appeal Suit No. 164 of 
1928 preferred. against the decree of the Court of the District 
Munsif of Narsapur in Original Suit No. 182 of 1926. 


The Government Pleader (P. Venkataramana Rao) for 
Appellant.. 


V. Suryanarayana for respondents. 
The Court delivered the following 


JupcMEent.—This Second Appeal arises out of a suit 
brought by the plaintiffs for a declaration of the invalidity 
of the orders passed by the District Collector of West Godavari 
“on 7th June, 1925 and 24th February, 1926, cancelling in 
part an assignment of land made to the plaintiffs’ father on 
Oth June, 1922. In the alternative, plaintiffs claimed compen- 
sation for improvements effected by them on the land. The 
first Court dismissed the plaintiffs’ suit but the lower appellate 
Court decreed it. Hence this Second Appeal by the Secretary 


of State. 
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It will be convenient to refer to a few documents, before 
dealing with the only question which to my mind is the 
material question in the case, namely, that raised by Issue 
No. 6. The plaintiffs’ father was Government servant for a 
long period and under some rule in force at the time it was 
considered that he could be helped by the assignment of certain 
lands on dharkhast. So far as I can gather from the documents. 
in the case, the idea of assigning the suit land to him first 
appears in the evidence in Ex. I-b dated 5th April, 1922. 
There are two documents which have given me some difficulty 
in understanding the transition from the earlier idea to this, 
which seems to me to be the later idea. Exs. L (1) and L 
clearly indicate that in February, 1922, the intention was to 
sell this plot of land and an adjacent plot after converting 
them to Ayan. The next document in chronological order is 
Ex. III, apparently submitted by the Tahsildar to the Revenue 
Divisional Officer under R. 23 of the Board’s Standing 
Order No. 15. It is in the sixth column here that the sugges- 
tion appears that the suit land and the other land which formed 
the subject of correspondence in Ex. L (i) and L are proposed 
to be assigned to peons. This is dated 30th March, 1922. Even 
this does not clearly indicate that it had any reference to the 
plaintiffs’ father. It is only in Ex. I-b that there is a reference 
made to the fact that the plaintiffs’ father had applied for an 
assignment of three acres out of the four and a half acres re- 
ferred to in Ex. III. I again find some difficulty in reconciling 
the dates appearing in Ex. I-b with the date of the application 
given in column 2 of Ex. I. In Ex. I the date of application 
for the dharkhast is given as 26th April, 1922, whereas in 
Ex. I-b the application is referred to as early as the 5th April,- 
1922. It has been suggested in the course of argument and it 
may be that a mere formal application was put in on the later 
date. I therefore leave the matter there. On the 5th April, 
the Revenue Divisional Officer ordered on Ex. I-b that the 
application of the plaintiffs’ father be sent-to the Tahsildar, 
with a direction to submit a memorandum for the suit land 


after observing the formalities. The usual notice was published 


(Ex. II) and on 5th June, 1922, the Revenue Divisional 


Officér wrote on Ex. I that the 3 acres ‘are granted under 
dharkhast to the plaintiffs’ father. Curiously enough, it is 
only after ‘this that the application, Ex. III, to convert the 
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land from poromboke to Ayan is sanctioned by the Divisional 
Officer, because it is signed by him on 14th June, 1922. There 
seems to have been some further formal difficulty because this 
file of papers would appear to have gone to the Collector and 
to have been returned by him to the Revenue Divisional Officer 
on 22nd July, 1922. Finally, a patta was issued to the plain- 
tiffs’ father on 14th August, 1922; possession was also delivered 
to him, though the exact date does not appear. 


By Ex. VII dated 6th July, 1924, that is about two years 
after the proceedings above referred to, a succeeding Revenue 
Divisional Officer raised some objections in respect of this 
grant and referred the matter to the Collector. The objections 
are set out in Ex. VII and discussed in portions of the corre- 
spondence that ensued and I do not think it necessary, for the 
purpose of the determination of this appeal, to refer to them 
in detail. Nor need I say how far the suspicions entertained 
by the authorities as to the circumstances under which the 
original assignment came to be made are justifiable. It is 
enough to refer to Ex. B, dated 7th June, 1925, by which, 
purporting to act in exercise of the revisional powers given 
to him by. the amended dharkhast rules, the Collector set 
‘aside the assignment. After some further correspondence 
between the Collector, the Board of Revenue and the Govern- 
ment, the plaintiffs were allowed to retain one acre out of the 
three acres, in view of the fact that their father had spent some 
monies upon improving the land during the time he was in 
possession. It is this order of- cancellation that the plaint 
attacks. 


The written statement raised a question as to the validity 
of the original assignment itself and also raised a further 
question that the order of the Collector having been passed 
within the limits of his authority, the Civil Court had no 
jurisdiction to question the same (paragraph 10). It is on this 
contention that Issue No. 6 was raised “whether this Court has 
fo jurisdiction to question the resumption?” The first issue 
raised the question whether the grant itself was invalid. The 
District Munsif was of opinion that the grant itself was 
invalid; but on the question raised by Issue No. 6 he observed 
as follows :— ` i E N e 


“ Defendant’s vakil is not able to show how this Court bas no jurisdic- 
tion to try this suit.” 
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The On appeal, I do not find any discussion or even a realisa- 
Sect tion of the bearing of this question of jurisdiction on the case; 
forIndia the learned Subordinate Judge discussed merely the question 
in Council Of the validity of the original grant and relying upon some of 
Venkata- the authorities referred to in his judgment, he held that the 

ratnam, * ; $ 
original grant was valid and that the Collector’s order 
cancelling it was ultra vires. 


As indicated already, I propose to rest my decision in this 
Second Appeal on the question of jurisdiction alone, raised 
by Issue No.6. The judgment of the learned Subordinate 
Judge has not given due weight to the change introduced in the 
scheme of the Standing Orders when a power of revision 
was expressly provided for. Under the rules as they stood 
prior to this change, Courts had taken the view that once 
an officer competent under the rules to make a grant, makes 
a grant even the non-observance of the rules laid down 
in the Standing Orders will not invalidate the grant. In 
the case in Collector of Salem v. Rangappal a passage from 
which is quoted with approval in the Secretary of State for 
India v. Bundeppa of Konakondla? this Court went the length 
of holding that even when a niistake on the part of the officer 
making the assignment is proved, that would not invalidate — 
the grant. As pointed out in Devaramani Bhogappa v. 
Pedda Bhimaka Gowd3 it was the view laid down in some of 
these cases that led to a change in the scheme of the rules 
and it is note-worthy that a power of revision is reserved for a 
period of three years. This clearly shows that it is not any- 
thing like the kind of revision that one knows in judicial pro- 
ceedings, but was intended to make sure that public interests 
do not suffer by the act of a subordinate Revenue Officer. And~ 
it is worth noting that the powers of revision are reserved in 
pretty wide terms, that is, if the original assignment was the 
result of mistake of fact or of fraudulent misrepresentation or 
was in excess of the limits of authority possessed by the officer 
making it, and the further power of revision secured to the 
Board of Revenue is even in wider terms. These provisions 
must be understood in the light of the fact that they do not 
relate to the adjudication of rights of two contesting parties as 








1. (1889) LL.R. 12 Mad. 404. 
2. (1908) LL:R. 32 Mad. 300 at 302: 19 M.L.J. 206. 
3. (1914) 28 I. C. 51. 
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in an ordinary litigation, but are reservations subject to which 
alone the power vested in the Governor-in-Council by Act of 
Parliament to dispose of immovable property belonging to 
Government is delegated to subordinate officers. 


The learned Subordinate Judge makes a passing observa- 
tion that even if the officer making the assignment was under 
an error as to the value of the property assigned, this will not 
be a mistake under the Contract Act, evidently meaning thereby 
that it is only a bilateral mistake that could be the ground for 
the exercise of the power of revision assigned by the rules. 
There is no justification for this interpretation and it is 
opposed to the view indicated in Devaramani Bhogappa v. 

- Pedda Bhimaka Gowd1, The learned Subordinate Judge refers 
to a decision in Karapurathiukkum Pudyottel v. Thamasikam2 
but so far as I can gather from the report, no proceedings 
setting aside the original grant on revision seem to have taken 
place there and the learned Judge was only dealing with the 
question whether or not the original grant itself was invalid, 
onthe ground that some instructions had not been properly 
observed. 

Prima facie, it seemsto me that, if under the rules the 
Collector had a power of interference in revision, the principle 
that another tribunal ought not to examine the merits of his 
order in revision must be applied; before such an order is 
capable of attack, it must be possible to say that there has been 
an abuse of the power of revision, or something in the nature of 
a fraud on the power. Dealing with the order of the appellate 
authority it was observed by Miller, J., in Muthuveera 
Vandayan v. The Secretary of State for Indias. 


“the civil Courts have no power to investigate the question whether his 
decision of the appeal was one which he could or could not have arrived at 
by strictly following the rules laid down for the guidance of officers in dis- 
posing of applications for waste lands”. 

The learned Judge was here concurring with the decision 

of Benson, J. in Muthuveera Vandayan v. The Secretary of 

“State for India in Council4 and differing from White, C.J., 
Benson, J. expressed himself to the following effect: 

“Tt is not open to the Civil Courts to discuss the sufficiency or otherwise 
of the grounds on which the Dharkhast authorities—whether original or 
appellate—grant, or refuse to grant Government lands to parties applying 


1. (1914) 28 I.C. 51. 2. (1924) 84 I.C. 891. 
3. (1906) I.L.R. 30 Mad. 270 at 273 (F.B.). 
> 4. (1906) I.L.R. 29 Mad. 461. 
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for them, so long as those authorities act within the scope of the authority 
conferred on them by the rules”. 

With respect, I would add that when powers of revision 
have been expressly provided for by the rules, the same princi- 
ple must govern the jurisdiction of the Civil Court in dealing 
with an order passed by the revisional authority. 

Mr. Suryanarayana, on behalf of the respondents, referred 


me to the decision of the Judicial Committee in Secretary of 
State for India v. Jatindra Nath Chowdhury! and of the 


. Calcutta High Court following it in Mahabunnessa Bibi v. 


Secretary of State for India?. They are really not analogous 
to the present case. They stand on the same footing as several 
decisions in this Court dealing with the ‘finality’ of assessments 
imposed by local bodies. They lay down the principle that 
even though there may be a declaration of finality in respect 
an order of passed by an administrative authority fixing 
assessment upon lands, the same is examinable by the civil 
Court “if they had been tainted by fundamental irregularity” 
meaning thereby “a defiance or non-compliance with the 
essentials of the procedure”. 


Even if I should assume, for the sake of argument, that 
this last mentioned test is applicable here, I am unable to say 
that the order of the Collector in revision was passed in . 
defiance or contravention of any material rules. Mr. Surya- 
narayana’s contention is that in Ex. IV, which is the letter 
written by the Collector reporting his cancellation to the Board 
of Revenue, the Collector refers to R. 220f Standing Order 
No. 15. I cannot help thinking that the reference to R. 22 is 
a slip for R. 20, as the context suggests. Anyhow, it is not 
open to the plaintiff to examine a statement contained in some 
correspondence between the Collector and the Board of 
Revenue and found an argument thereon if the other evidence 
in the case discloses the real ground of interference. It is 
true that Ex. B itself does not state the ground of the decision, 
but it is not contended that on that ground alone the order is 
invalid, 

On the merits, Mr. Suryanarayana’s main contention is 
that the case is not really governed by R. 20 of Standing Order 
No. 15 and that therefore there was no ground for interference 


es 





1, (1924) 51 LA. 241: LL.R. 51 Cal. 802: 47 M.L.J. 48 (P.C.). 
2. (1925) LL.R. 53 Cal. 561. 
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in revision at all. Here again, assuming that it is open to me 
to examine the grounds of the Collector’s interference, I am 
unable to agree with Mr. Suryanarayana’s contention. The 
‘rules contemplate two stages, when an application is made for 
the assignment of ‘poramboke’ or unassessed lands. First of 
all, the Tahsildar has to obtain the permission of the Revenue 
Divisional Officer under R. 23 to transfer it to the head of 
“assessed” ; when that has been done, the land is placed on the 
same footing as the first group in R. 2, that is, “assessed” 
land. Mr. Suryanarayana contends that once this has been done, 
the rules governing the further stages are only Rr. 4 to 13 
and that R. 20 has no further application. I am unable to 
agree with this contention. Once R. 23, refers us back to 
cl. (1) of paragraph 2, the Rules beginning from R. 3 become 
applicable and R. 3 expressly refersto the special rules pres- 
‘cribed for some description of lands in paragraph 20 and adds: 
“the assignment of these lands contrary to the provisions of that para- 
.gtaph, without consulting the officers referred to or without imposing the 
conditions laid down therein, is ab initio, invalid”. - 
Mr. Suryanarayana would: read this last sentence as referring 
‘only to two violations, namely, (1) -without consulting the 
particular officers, or (2) without imposing the conditions 
laid down. It does not seem to be a correct reading. It really 
Speaks of three violations and the disjunctive “ or” is rightly 
put in between the second and the third; the comma after the 
word “paragraph 2” clearly shows that. The three violations 
are (1) contrary to the provisions of that paragraph 
(paragraph 20), (2) without consulting the officers referred 
to, and (3) without imposing the conditions laid down therein. 


His next argument is that, in this case, there has really 
been no violation of R. 20 atall. But Exs. L and L (1) not to 
speak of the other oral evidence in the case, clearly show that 
the suit land falls under category (b) in sub-Cl. 4 of R. 20, 
that is, lands likely to be brought under irrigation from a 
Government source. I am, therefore, of opinion that even if I 
had the power to examine the grounds on which the Collector 
set aside the assignment in revision, it is not possible to say 
that he acted beyond the scope of his authority or without any 
basis for such interference. The only other question raised on 
behalf of the respondents is as regards the payment of 
compensation for improvements. Both the Courts find that 
the plaintiffs and their father are likely to have spent about 
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Rs. 1,000 in improvements. But even at the time when the 
assignment was cancelled, this matter was taken into considera- 
tion and it is in view of the expenditure incurred by the 
plaintiffs’ father on improvements, that the authorities allowed 
the plaintiffs to retain one acre out of the three acres originally 
assigned. I agree with the trial Court that in these circum- 
stances the plaintiffs have no further claim for compensatiom 
for improvements. 


I would, therefore, allow the Second Appeal and restore 


` the decree of the District Munsif except as to costs. I cannot 


help feeling that this is a hard case from the point of view of 
the plaintiffs. The lower appellate Court, even when it gave- 
a decree in favour of the plaintiffs, directed each party to bear 
his own costs. Though I am now reversing that Court’s. 
judgment, similar considerations nevertheless continue to apply 
so far as the question of costs is concerned. I therefore direct: 
each party to bear his own costs throughout. 


K.C. Appeal allowed.. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present:—Mr. Justice RAMESAM AND MR. JUSTICE. 
VENKATASUBBA Rao. 


The Secretary of State for India 
in Council represented by the 
Collector of Tinnevelly .. Appellant* (in S. A. No. 768 
and Respondent in S. A. 
No. 1059 of 1931 De- 
fendant) 
v. ; 
Aiyanar Kone and others .. Respondents (in S. A. No. 
768 and Appellants in 
S. A. No. 1059 of 1931 
Plaintiffs 1, 3 and 4). 


Madras Irrigation Cess Act (VII of 1865, as amended)—Lands in Inam 
village—Tank as source of irrigation—Chamnel taking off from tank and 
passing through inam lands—Lands abutting channel not shown as wet at 
Inam Settlement—Subsequent cultivation with channel water by erecting cross 
bunds—Liability to water cess—Government effecting repairs and keeping 
irrigation system in efficient condition—Right to levy water cess. 





* S. A. Nos. 768 and 1059 of 1931. _ 29th March, 1935. 
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The plaintiffs who owned certain lands in an Inam village sued the 
Government for a declaration that the latter was not entitled to levy water 
cess on those lands. The Inam Register filed in the case specified a certain 
extent as comprising the wet lands in the village and subsequently those 
mamoo! wet lands had been demarcated and localised as under the village 
tank which formed the source of irrigation. There was a channel from the 
tank taking off by a sluice which after combining with another channel passed 
through the Inam village and ultimately found its way into another tank in 
the village. . It was proved that the suit lands, which abutted the channel but 
were on a higher level, were not mamool wet and that they were cultivated 
wet by cross-bunding the channel. It was also shown that by virtue of the 
Government improving the irrigation system the water supply in the head 
tank had become so abundant that nobody suffered by reason of the increased 
wet cultivation by the plaintiffs. The Government contended that because of 
certain improvements effected in the irrigation system they were entitled to 
recover water cess for those lands abutting the channel which were cultivated 
wet after the settlement. 

Held, that the Government was under the duty of keeping -the whole 
irrrigation system in good repair and the fact of their keeping it in an 
efficient condition by effecting repairs did not entitle them to collect water 
cess on lands if otherwise they were not entitled to do so. 

Held however, that there was nothing in the physical condition of the 
lands and in the irrigation system from which an inference as to the grant 
of an easement to take water for the suit lands could be inferred and the 
plaintiffs were therefore not entitled to the declaration prayed for. 

Per Curiam. If there were madais or sluices in the suit channel at the 
time of the Inam Settlement they might correspond to the sluice gates in the 
Urlam case, Prasad Row v. Secretary of State, (1917) L.R. 44 I.A. 166: LL.R, 
40 Mad. 886: 33 M.L.J. 144 (P.C.), and one may say that they furnish the 
physical conditions with reference to which the grant of an easement might 
be implied and the extent of it might be measured. 

Prasad Row v. Secretary of State, (1917) L.R. 441. A. 166: L.L.R. 40 
Mad. 886: 33 M.L.J. 144 (P.C.) ; Yahya Ali Saheb v. Secretary of State, (1927) 
53 M.L.J. 769 and Sevugan Chettiar v. Secretary of State, A.I.R. 1928 Mad. 
261, considered. 

Appeals against the decree of the District Court of 
Tinnevelly in Appeals Suits Nos. 16 and 17 of 1930 preferred 
against the decree of the Court of District Munsif of Tinne- 


velly in O. S. No. 101 of 1928. 

P. V. Rajamannar for The Government Pleader 
(P. Venkataramana Rao) for appellant in S. A. No. 768 of 
1931 and respondent in S. A. No. 1059 of 1931. 

T. M. Krishnaswami Aiyar for respondents in S. A. 
No. 768 of 1931 and appellants in S. A. No. 1059 of 1931. 

The Court delivered the following 


_ Jupements.: Ramesam, J.—These are second appeals 
against the decree in A. S. Nos. 16 and 17 of 1930 of the 
District Judge of Tinnevelly which are cross appeals against 


-the decree in O. S. No. 101 of 1928 of the District Munsif of 
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Tinnevelly. That suit was filed by four plaintiffs against the 
Government for a declaration that the Government is not entitled 
to levy water cess on the lands described in the plaint second 
schedule, for a refund of cess collected and for an injunction. 
The District Munsif decreed the suit and on appeal his decree 
was confirmed by the District Judge. The Plaintiffs though they 
succeeded in the first Court filed an appeal(A. S. No. 17) against 
a finding of the District Munsif. It is doubtful whether such an 
appeal lies as in all such cases the respondents can support the 
decree on the ground that any finding of the lower Court which 
is against them ought to have been decided in their favour. 
However the District Judge considered the appeal and con- 
firmed the finding of the District Munsif. The Government 
filed S. A. No. 768 of 1931. The plaintiffs as in the lower 
appellate Court filed S.A. No. 1059 of 1931 against the finding 
of the Court below. As I already said, this is unnecessary. It 
is open to the plaintiff to show the incorrectness of the finding 
in the course of the argument of the main S. A. No. 768. 


These Second Appeals have been argued by Mr. 
Rajamannar who appeared for the Government Pleader accep- 
ting all the findings of fact of the Courts below and he 
addressed to us an argument on what he claimed to be a pure 
question of law. It is therefore convenient to state the 


_ findings of the Courts below. 


The suit lands which are 17 odd acres in extent are part 
of a block known as Melpathu nanja lands which are part of 
the inam village of Karaiyiruppu. The village was enfran- 
chised in 1865. Ex. B is the Inam register. In this register 
76 acres 12 cents of the lands in the village were recognised 
as wet lands. At the time of the Inam Settlement the situation 
of the irrigation system connected with the village was as 
follows: At some distance west of the village there is a tank 
called Chatrampudukulam. There is a channel from this tank 
taking off by a sluice in the middle and going in an eastern 
direction called Nadumadaikal. This is joined by a channel 
flowing south from another tank called Settikulam. The 
combined channel runs across two roads with devious paths up 
to the limits of the suit village. There it is joined by a surplus 
channel from Settikulam, This last combined channel finally 
leads into a tank of the suit village. In the channel so 
leading to the tank there are no sluices permitting water to be 
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taken by side channels. In the year 1913 proceedings under 
the Survey and Boundaries Act of 1897 for the demarcation 
and survey of the mamool wet lands were started and after 
their completion a notification was published to that effect 
(vide Ex. XV dated 1st November, 1913). A notice was also 
sent tothe plaintiffs that certain lands were demarcated as 
mamool wet in the suit village. (Ex. XVI dated 26th 
October, 1913). No appeal was filed by the plaintiffs; still it 
is not argued before us by the Government Pleader that the 
plaintiffs are precluded thereby from questioning the correctness 
of the survey. The 76 acres 12 cents to which the plaintiffs 
would be entitled as mamool wet under the Inam register were 
all demarcated as under the tank. It does not appear that there 
‘was any protest made at the time or that even a suggestion 
was made that there were other mamool wet-lands abutting on 
‘the channel. In the year 1914 the suit lands were sold to the 
Present plaintiffs under the sale-deed Ex. LL dated 17th 
August, 1914. In this-sale-deed the suit lands were described 
as melvarapathu water rate inam Punja. Thus from 1914 
onwards it is clear that the plaintiffs themselves were under 
the impression that the suit lands were liable to pay water 
cess. As to the condition of things prior to 1914 the learned 
District Judge mentions the following facts in paragraph 22 
of his judgment. Ex. F a hypothecation deed of 1867 mentions 
three kettas or about five acres in Melpathu block as nanja 
lands: Ex. C a sale certificate of 1873 mentions 106 acres as 
the total area of the nunja lands Ex. EEE of 1884 and 
Ex. E of 1889 and Exs. UU and ZZ of 1904 and 1907 des- 
cribe the Melpathu lands as nanja lands. The plaintiffs claim 
that the Melpathu lands were always cultivated as wet by 
cross-bunding the channel and rely upon the documents just 
mentioned in support of their statement. There is no doubt 
that for some years the Melpathu lands have been cultivated 
wet by cross-bunding the channel but the lower Courts find 
and this is a finding of fact with which we cannot interfere— 
that at the time of the Inam settlement they were not wet lands 
and cannot be now regarded as mamool wet lands. The truth 
seems to be that about 5 acres of Melpathu lands were 
cultivated as wet in 1867 by cross-bunding the channel. The 
extent has been gradually increased until latterly they have 
become nearly 34 acres. Both the lower Courts find that 
cross-bunding the channel is-the only way of cultivating these 
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lands as wet. It appears that this gradual increase of wet 
cultivation of the Melpathu lands did not prejudice anybody 
because, though there are Government lands further beyond 
the tank of the suit village, to which the channel carries the 
water of Chatrampudukulam and Settikulam, still as the 
Government improved the irrigation system by converting the 
mud bywash of Chatrampudukulam through which the surplus. 
water used to flow to Settikulam into a permanent structure 
and similar other changes, the water supply has become so- 
abundant that nobody has suffered by the increased wet 
cultivation by the plaintiffs. In the lower Courts it was argued. 
on behalf of the Government that by reason of these improve- 
ments effected by the Government the plaintiffs ought to pay 
irrigation cess for the lands in Melpathu block. As the 
Government is in charge of the whole system and a portion of 
it is specially intended for the benefit of the suit village, the 
Government was under the duty of keeping it in good repair. 


_I do not think the fact of their keeping it in an efficient 


condition entitled them to collect water cess if otherwise they 
are not entitled. The Courts below were of opinion that on 
the facts as above described the present case falls within the 
principle of the decision in the Urlam case, Prasad Row v. The 
Secretary of State for Indial. That-the principle of the Urlam 
decision may be applied to inam villages if there are appro- 
priate facts was held by me in Yahya Ally Saheb v. The 
Secretary of State? which was followed by Srinivasa Aiyangar 
and Curgenven, JJ. in Sevugan Chettiar v. Secretary of States 
and by Waller and Krishnan Pandalai, JJ. in an unreported 
case (dated 10th September, 1931 in S.A. No. 435 of 1928). 
We have now followed these decisions also in S. A. Nos. 309 
and 310 of 1928 (connected cases). The learned Government 
Pleader argued on the footing that these decisions were right. 
He contended that in this case there is nothing in the physical 
condition of the irrigation system from which an inference of 
the grant of an easement in favour of Melpathu lands can be 
made corresponding to the sluice gates of the Mobajam channel, 
of the Pelavei channel, of the Jalamour channel, and of the 
Lukulam channel as described at page 900 of the Urlam deci- 
sion. If there were madais or sluices in the suit channel at 





1, (1917) L.R. 44 I.A. 166: LL.R. 40 Mad. 886: 33 M.L.J. 144 (P.C.). 
2. (1927) 53 M.L.J. 769. 3. A.LR. 1928 Mad. 261. 
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the time of the Inam settlement they might correspond to the 
sluices gates referred to in the Urlam case Prasad 
Row v. The Secretary of Statel and one may say that 
they furnish the physical conditions with reference to 
which the grant of an easement might be implied and the 
extent of it might be measured. But we have none such. It 
is not suggested that the lands are on an equal level with or 
lower than the channel so as to enable water to be drawn off 
easily fromthe channel. Itis admitted that the lands are on 
a higher level and it is also admitted that it is impossible to 
draw water from the channel except by means of cross-bunds. 
Cross-bunds are such as can be occasionally put across the 
channel. They are not such as can be seen at any time when 
one goes there. In my opinion there can be no analogy be- 
tween putting temporary cross-bunds in this way and permanent 
head sluice gates existing from the time of the Permanent 
Settlement as in the Urlam case, Prasad Row v. The 
Secretary of Statei. It may be in a case where the 
channel system terminates in an inam village taken with 
other circumstances that all the water in the system after it 
enters the village belongs to the Inamdar though even there 
the final answer must be dependent upon various circumstances. 
For instance if one portion of the village belongs to one 
Inamdar and another portion of the village belongs to another 
Inamdar and the whole mamool wet is demarcated as belong- 
ing to the second Inamdar, I doubt if the first Inamdar can 
add to the wet cultivation by cross-bunding the channel for 
such a user may diminish the quantity to which the second 
Inamdar is entitled. At present all that I observe is that it 
may be possible in such a case with reference to other facts to 
hold that the Inamdar is entitled to all the water and may 
increase his cultivation to any extent without any liability to 
pay water cess to Government for it may be possible to imply 
a grant of all the water entering the village by the economic 
use of which the Inamdar can cultivate a larger extent than 
was actually cultivated wet at the time of the Inam Settlement. 
In the present case it is admitted that the channel carries water 
supply to Government village further on and though at present 
there seems to be no apprehension of any diminution of water 
supply, the circumstance shows that a grant of the water in 
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the channel in the sense that the Inamdar may draw off water 
by cross-bunding the channel at any place he likes cannot be 
implied. © Once such a grant is implied it is difficult to place 
any limit on the number of cross-bunds that can be put up 
across the channel. There could have been no such engage- 
ment by reason of the Inam Settlement. 

The result is that the appeal of the Government must be 
allowed and the plaintiff’s suit dismissed withcosts throughout 
in S.A. No. 768 of 1931. 

S. A. No. 1059 of 1931 is dismissed. Each party will 
bear its own costs as to costs in S.A. No. 1059 of 1931 and in 
A. S. No. 17 of 1930. 

Venkatasubba Rao, J.—I agree. 

B.V.V. S.A. No. 768 of 1931 alowed. 

S. A. No. 1059 of 1931 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
PANDRANG Row. 
Chidambaram Chettiar alias 
Somasundaram Chettiar .. Appellant* (Defendant) 
v. ; : 
Ayyappa Chettiar .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), Sch. I, Rr. 14 and 20—Reference to 
arbitration-—~Arbitrators of the same community and possessed of personal 
Anowledge—A ccounts untrustworthy—Arbitrators’ rejection of accounts and 
reaching a concluston—A ward—WWhether award valid. 

If an arbitrator has been selected becanse of his personal knowledge of 
the matter in dispute, it would not be misconduct on his part to use his per- 
sonal knowledge in coming to a certain decision although in such cases it is 
desirable that he should tell the parties what his personal knowledge is and 
give an opportunity to them to adduce sufficient evidence to vary his views. 
(Daulat Singh v. Ratna Anad Singh, A.I.R. 1926 Bom. 527). 

Two brothers, plaintiff and defendant, belonging to the Nattukottai 
Chetti community referred to arbitration their dispute under R. 20 of Sch. II, 
Civil Procedure Code and executed a muchilika to three arbitrators, who 
were of the same village and community as themselves and who ought neces- . 
sarily have been well acquainted not only with Nattukottai Chetty customs 


` and procedure but also with the family circumstances and antecedents of 


the two brothers. They requested them to make a division of the family 
property particularised as cash, headquarter’s accounts, foreign shop accounts, 
jewels, house, immoveable and moveable properties, after looking into the 
accounts and taking the statements of parties, but'as the accounts produced 
by the defendant proved untrustworthy;the arbitrators rejected them in toto 
and fixed upon a figure as the assets to be divided. Onan objection by the 
defendant that the award was vitiated by the misconduct of the arbitrators 


* M. A. No. 26 of 1933. ; _ 7th September, 1934, 
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‘by adopting-an unauthorised and inappropriate method of computation and by 
making use of their personal knowledge of parties and information, 

Held, (1) that the powers of the arbitrators to make use of such material 
as was available in order to reach a conclusion, so long as what they did was 
not in breach of the terms of the reference, were not less than powers which 
a Court would possess in similar circumstances namely that they would 


presume everything unfavourable to the defendant who either had suppressed. 


his accounts or had falsified them, consistent with the established facts. 
(Vide Gray v. Haig, (1855) 20 Beav. 219: 52 E. R. 587), Kristnayya v. Gura- 
vayya, (1921) 14 L.W. 668, referred to. 

(2) That the arbitrators had no need to rely upon any knowledge they 
might have possessed because they would have been led to the same conclu- 
sion without it and where a party was not prejudiced by such an error on 
the part of an arbitrator, the Court would not interfere. [Mercer v. Reid, 
(1931) 47 Times L.R. 574]. 


(3) That ihany case the division of outstandings was a matter separable 
from the division of other assets so that under R. 14 0f Sch. II it was open 
to the Court to file the award as a decree and not remit it for further action. 


Appeal against the order of the Court of the Subordinate 
Judge of Devakottah dated 6th December, 1932 and made in 
O. S. No. 109 of 1929. 

V. Ramaswami Aiyar for appellant. 

S. Srinivasa Aiyangar, V. Rajagopala Aiyar and 
T. V. Ramiah for respondent. 

' The judgment of the Court was delivered by 

Curgenven, J.—This is an appeal by the defendant against 

the order of the Subordinate Judge of Devakottah directing 


the filing of an award on a matter referred to arbitration ` 


without the intervention of the Court under R. 20 of second 
Schedule of the Civil Procedure Code. The plaintiff and the 
defendant are brothers and belong to the Nattukottai Chetti 
community. In 1903 their father divided from his other 
brothers, receiving certain sums of money and some immove- 
able and movable property. In 1917 the father died. Up to 
the time of his death he was managing the business, which 
consisted in money-lending, and the property together with the 
younger son, the defendant. After his death it was managed 
by the defendant. In 1922 the brothers attempted to make a 
division by means of an arbitration which is said to have awar- 
ded to the plaintiff Rs. 12,000, but this fell through. On the 
31st December, 1928, the brothers executed the muchilika 
Ex. I to three arbitrators, requesting them to make a division 
‘of the family property, particularised as cash, headquarters’ 
account, Virudupatti shop account, Moulmin shop account, 
jewels, house, immovable and movable properties, ‘after 


looking into the ‘accounts and taking the statements of parties” | 
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The arbitrators’ award is dated the 3rd April, 1929. After 
summarising the family history it deals with the three branches 
for which separate accounts purport to have been kept, Moul- 
mein, Virudupatti and the headquarters’ or the Vurkadai at . 


_Kandanur. The finding in each case is that the accounts of 


his management produced by the defendant are not correct 
and that no fair conclusions can be derived from them, Ex- 
cept therefore for certain limited purposes the arbitrators felt 
themselves compelled to proceed upon a footing independent 
of the accounts. , Briefly they have ascertained what funds 
the family possessed in 1903 and they have then made an 
estimate of what it may be supposed to have possessed at the 
time of the arbitration, after allowing for drawings, losses and 
other charges. We will revert later in more detail to the 
method adopted in making this calculation. The result was that 
they found the family ‘had started in 1903 with about half a 
lakh of rupees and that the assets might be estimated at 
l} lakhs in 1929. The share awarded to the plaintiff was 
therefore Rs. 75,000 the defendant being declared sole posses- 
sor of all outstandings. This related only to the business 
assets and not to the immoveable property or jewels of which 
no actual division was made, the arbitrators merely declaring 
each party entitled to a half share. . 


At the trial the defendant attacked the award on a variety 


. of grounds. Some of these have now been given up; as for 


instance, that the reference was » ‘cured by undue influence 
and that the award was passed’ .iter notice of revocation was 
given by the defendant. Before us the grounds of attack may 
be summarised as follows :— 
(1) the arbitrators exceeded their powers 
(a) by ignoring the accounts and by adopting an unauthorised and 
inappropriate method of computation, 
(b) by making use of their personal knowledge (and information). 
(2) they made a mistake regarding a certain calculation of interest 


which vitiates the award ; 
(3) they exhibited partiality for the plaintiff and prejudice against the 


defendant; and 
(4) they omitted to make a complete division of the assets. 


The last of these criticisms would relate to paragraph (a) 
of R. 14 of Sch. II, Civil Procedure Code; the remainder 
it is said amount to misconduct on the part of the arbitrators. 

The arbitrators deal with the three series of accounts in 
paragraphs 2 and 3 of their award. The defendant was in 
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control of the Moulmein shop from 1906 to 1911, when it 
was closed. After examining the accounts the arbitrators 
found that they had not been kept properly according to the 
practice of the Chetties, that the defendant failed to give 
them a satisfactory explanation and that they were unable to 
rely upon them. Nevertheless, they accepted the defendant’s 
statement that this business closed with a loss of Rs. 9,258, 
over and above the loss of the share capital of Rs. 7,000 and 
they made allowance for this loss, together with 9 per cent. 
compound interest, in a sum of Rs. 97,738. The Virudupatti 
shop was opened in 1911 and had not been closed at the time 
of the arbitration. It was conducted throughout by the defen- 
ant. Here too the accounts appeared to be incorrect and 
defective and the defendant was unable to produce a proper 
balance-sheet. It also appeared that he was appropriating the 
partnership funds to his own purposes. Similar remarks are 
made about the third set of accounts, those kept at Kandanur. 
They do not appear to have been written properly for a very 
long time and when the defendant produced a balance-sheet it 
was found not to tally with them. The arbitrators concluded 
that the accounts had been falsified in order to defraud the 
plaintiff. Thus the general result is that the arbitrators found 
the accounts throughout untrustworthy and useless as a basis 
for a fair division of the assets. It is not of course for us to 
say that they were wrong in rejecting these accounts. It has 
been argued that they should have relied on the accounts so 
far as they go, supplementing them by information obtained 
from the parties. Without ourselves undertaking an enquiry 
into the merits of these accounts it is impossible for us to 
say that even to this extent they deserve attention or that 
merely by examining the plaintiff and the defendant the 
defects in them could have been rectified. We must take it 
accordingly that the arbitrators were justified in rejecting the 
accounts in toto, except in so far as the award says that 
they were used, as for instance, in allowing for the family 
drawings. What course were they then to pursue? It has been 
suggested that they should have professed their inability to 
comply with the terms of the reference and done nothing 
more. We do not think that they wereso reduced to impotence. 
Their powers to make use of such material as was available, 


in order-to reach conclusion, so long as what they did was not ~ 
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powers which a Court would possess in similar circumstances. 
If a defendant either suppresses his accounts or has falsified 
them, the Court will presume everything most unfavourable 
to him consistent with the established facts (Vide Gray v. 

Flaig1). A case- of this Court in which such a presumption 
was made in Kristnayya v. Guravayya?. The first defendant 
in that case was the manager of a Hindu family and it 
lay upon him to prove the assets available at the date of parti- 
tion. It was found that he was suppressing evidence of the 
extent of the joint family money-lending business, and on the 
principle that any reasonable presumption might be drawn 
against him a computation was made of the profits which he 
had been in a position to make. The arbitrators in this case 
have adopted a very similar course and short of throwing up 
their commission it appears to have been the only course open 
to them. As we have already said, they have taken the assets 
as they stood in 1903 and have enhanced them by adding 
compound interest at the rate of 9 per cent. per annum. This 
rate has been adopted not because it is the prevailing rate at 
which Nattukkottai Chetties lend money. It is in fact very 
much below the normal rates, which rise as high as 24 per cent. 
But allowance had to be made for bad debts and for other 
losses, for money lying idle, and for ordinary living expenses, 
On the other hand the losses sustained in the Moulmein business, 
drawings by the two brothers and by the Common Vilasam, 
and some other specific expenses have been deducted from the 
amounts so found. The net result, as we have said, is that 
the amount available for division is estimated at 14 lakhs. 

If there is anything in this finding of an arbitrary or specula- 
tive character the defendant-has only himself to thank for his 
failure to maintain and produce proper accounts. We do not 
think that the sum awarded to the plaintiff is an unreasonable 
amount, even if it lay upon us to criticise the merits of the 
award. In twenty five years the assets may well have increased 
to this amount. The further objection made before us, that 
the arbitrators were wrong in awarding the plaintiff a sum of 
money and that they should have’ restricted themselves to’ 
dividing the outstandings, loses sight of the fact that .there 
were no means of ascertaining what the outstandings were and 
what they actually amounted to. 


1. (1885) 20 Beav. 219: 52 E. R. 587, 2. (1921) 14 L. W. 668. 
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The next criticism is that the arbitrators exceeded their 
powers by making use of their personal knowledge and infor- 
mation. The ange. is based upon a passage in the award 
which runs as follows: 


“To our knowledge and on information we do not find that both hese 
parties and the common families incurred any heavy loss in any foreign 
places and that any heavy expenses were incurred in the family.” 


This is a big family. The muchilika it will be remembered 
requires the arbitrators to pass their award after looking into 
the accounts and taking the statements of parties. There is no 
doubt that if the arbitrators used knowledge or information 
derived from other sources than these, if they failed to com- 
municate to the parties what they so knew and. if the party 
making the objection was prejudiced, the award would be 
invalidated. These principles must of course be applied within 
teason. The three arbitrators were of the same, village and 
community as the parties, and must necessarily have been well 
acquainted not only with Nattukottai Chetty customs and 
procedure but also with the family circumstances and antecedents 
of the two brothers. They-could not have been expected to 
bring to the enquiry minds-as devoid of particular information 
as is required of a Court. We agree in the view taken by a 
Bench of the Bombay High Court, based as it-is on English 
authorities, that where an arbitrator has been selected because 
of his personal knowledge of the matter in dispute it would 
not be misconduct on his part to use his personal knowledge 
in coming to a certain decision although in such cases it is 
desirable that he should tell the parties what his personal 
knowledge is and give an opportunity to them to adduce 
sufficient. evidence to vary his views. (See Doulatsing v. 
Ratna ‘Anadsing!. In M uhammed. Nawaz Khan v. Alam 
Khan?, the Privy Council referred to the fact that the arbitrator 
was selected by reason of his knowledge of the circumstances of 
the family, so that a decision based upon that knowledge would 
not aniount to misconduct. Consideration such as thesé will 
not of course justify the arbitrators in passing their award on 
such facts as that no loss had been incurred in. foreigri 
businesses or that family expenses had not been exceptionally 
high (the only two instances in which they confess to have 
acted upon their own information) if the facts were really in 
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dispute and the parties were not apprised of their intention to 
use the information. As to this latter point the only arbitrator 
available for examination in Court. P. W. 2, has stated that 
they did not tell the parties what they knew about their family 
affairs, and though he has made a contrary statement in re- 
examination we cannot agree with the lower Court in accepting 
it in preference to the earlier one. Further, however, the 
information used must relate to matters which were really 
open to question. Now as regards the losses incurred in foreign 
businesses the only such business was that at Moulmein and, 
as we have stated, the defendant’s version as to the losses 
incurred there has been accepted. Then as regards heavy 
family expenses, such special expenses as the defendant claimed 
and asare shown in the accounts appear to have been allowed 
for. It was open to him to put in a claim about others, and the 
fact that he did not do so is in itself sufficient to show that 
there was nothing more to claim in respect of the two particular 
pieces of information referred to in the award. Both of these 
it may also be noted are of a negative character. Our finding 
therefore must be that the arbitrators had no need to rely 
upon any knowledge they might have possessed upon these 
matters because they would have been led to the same conclu- 
sion without it, and where a party is not prejudiced by such an 
error on the part of an arbitrator the Court will not interfere 
(Mercer v. Reidt). We do not think that the award has been 
substantially affected by any knowledge or information 
possessed or obtained by the arbitrators and not communicated 
to the parties, and we disallow the objection. 


The alleged mistake with regard to the calculation of 
interest has reference to a sum of Rs. 29,575-8-0 allowed in 
the defendant’s favour “ for the salary of the second party, 
expenses for the mother’s ceremony and on account of 
difference in the rate of interest.” It has been suggested that 
the arbitrators intended to add interest at 9 per cent. to the 
plaintiff’s drawings instead of the 62 per cent. shown in the 
accounts to make it correspond with the rate charged on the 
assets, that this item would in itself amount to as much as 
Rs. 85,000 and that the error involved is so great as to 
amount to legal misconduct. Nowin the first place the single 
arbitrator examined, who was in fact the arbitrator nomina- 





1. (1931) 47 Times Law Rep. 574, 
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ted by the defendant, was not put any question upon this - 


point, which perhaps he was in a position to explain satis- 
factorily. We cannot therefore accept the suggestion that 
a gross error has been committed by men of a class which 
is certainly adept in dealing with account matters, unless 
the other view is possible. It is clear that there is no reason 
in the nature of the case why the two rates should be equal. 
The 9 per cent. allowed is not the actual but a hypothetical 
figure, adopted as roughly representing the presumed rate of 
increase in the assets. Whether therefore the panchayatdars 
ever intended to allow for the whole difference is doubtful. 
They may have meant only to make some allowance for the 
lower rate of interest charged on the drawings. Whatever be 
the correct explanation, it has not been shown either that the 
arbitrators unintentionally committed an error or they inten- 
tionally falsified the figures. No question of the consequences 
of such conduct therefore arises. 


The charge of partiality preferred against the arbitrators 
is based mainly on the circumstances in which the award was 
-drawn up. It is suggested that the documents were not 
written on the third April, which is the date they bear, but on 
the fourth at the earliest, and that the arbitrators deliberately 
evaded the receipt of the registered notices from the defend- 
ant revoking the reference. What appears to have happened 
is that on the third they orally announced what their award 
was going to be and as it involved payment by the defendant 
of a substantial sum they may have had reason to suppose that 
he would resist it. They naturally did not want their labours 
to be fruitless and accordingly they got the award completed 
before his registered letters could reach them. They may 
even have found it advisable to remain out of the way of such 
objections after completing the award. In all this we can 
find no ground whatever for imputing bias against the defend- 
ant, nor is there any other evidence worth the name to prove 
such bias. 


The last objection relates to the omission of the arbitrator 
to divide the properties other than the outstandings. Their 
award merely states that these other properties will be enjoyed 
by the two parties in equal shares. As regards this the defend- 
ant made no objection to the award before the trial Court and 
in fact he has stated on more than one occasion that the jewels 
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had already been divided. The plaintiff says that the defend- 
ant has all the jewels, while the house and the other immovable 
property possessed by the family seem in fact to be already 
separately enjoyed. The truth seems to be that the parties did 
not press before the arbitrators for the actual division of 
these iteths. In any case the division of the outstandings was 
a matter’ separable from the division of the other assets; so 
that under R. 14 0f Sch. II it was open to the Court to file 
the award as a decree and not remit it for further action. 
There is no substance in this objection. | 

‘The result is that we think that the learned Subordinate 
Judge -was right in directing that the award should be filed. 
We: dismiss the appeal with costs. 


K. C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace OwEN Compton BEASLEY, Kt., 
Chief Justice anv MR. Justice KING. 


A, Venkatasami Chettiar .. Appellani* (first de- 

U. fendant) 
Sankaranarayana Chettiar and others.. Respondents (second 
: gi . Defendant Plaintiff 


os : f and third, eighth 
oy be and ninth Dered: 
p ants). 


‘+ Mortgage—First morigage—Subsequent morigage—Purchaser of pro- 
perty. in execution of decree obtained by second morigagee—Later purchaser 
in sale of execution of decree obtained by first morigagee—Rival purchasers 
-Obstruction to delivery.to later purchaser—Suit by him on the first mort- 
gage—Maintainable. 


A Property was mortgaged ret to one B in 1910 and sibeeguently to 
defendant Zin ‘1916. In 1922 defendant 2 brought a suit upon his mortgage 
without impleading B and obtained a decree for sale in execution of which 
defendant 1 purchased the mortgage property obtaining his sale certificate in 
November, 1927. In 1924 B brought-a suit on her mortgage without 
impleading defendant 2 and in exécution of her decree for sale the property 
was purchased by the plaintiff on December, 1927. In 1928 plaintiff applied- 
for delivery and was obstructed by defendant 1 who was in possession of 
the..property.- An.application.in the same to remove the obstruction was 
unsuccessful, and in 1929 plaintiff filed the present suit, asserting that he 
had” acquired the rights of the first mortgagee and basing his claim on the 
first: ‘mortgage. The suit was resisted, one of the grounds having been, that 


` it'vas not maintainable. 





v13% Sy No. 576 of 1932, l 10th September, 1934. 
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- Held, that the suit -by the plaintiff was. maintainable on the direct auttior 
rity of the ruling in Venkata Reddy v. Kunjappa Gotndan, (1923) LL. R. 47 
Mad. 551: 46 M.L.J. 391. : 


Muthukumaraswami Pillai v, Muthuswami Thediits (1926) LL.R. 50 Mad. 
639: 52 M.L.J. 148 and Jagannadha Rao v. Basapayys, (1927) 2 M. bi ij oe 
distinguished. ee 


` Sukhi v. Gulam Safdar Khan, (1915) L.R: 48 1A. 465: LL. R. 43 All. “469 
42.M.L,J. 15 (P.C.), relied on. 


Chinnu Pillai v. Venkataswami Chettiar, (1915) L E R. 40. Maa. e 30 
M.L.J. 347 and Chandramma v. Seethan Naidu, (1930) SI M. L. J. 316, refer- 
red to. : ṣ 


Appeal against the decree of the Court of the- ‘Subordinate 
Judge of Dindigul in A. S. No. 20 of 1931, preferred against 
the decree of the Court of the District Munsif ae Periakulam 
in O. S. No. 375 of 1929. ` TER eee 


T. M. Krishnaswami Aiyar and N. Sivaramakrishna oe 
for appellant. 

bere Gopalakrishna Aiyar por Watrap Se * SubFasania 
Aiyar for respondents: . ` RE ey 


The Court delivered the following ee ae 
. Juvemenrs. The Chief Justice —This second appeal has 
been placed before a Bench because of a contention by the 
appellant’ s Advocate that the Bench decisions in M uthukwmara- 
sami Pillai v..Muthuswami Thevani and Jagannadha Rao v, 
Basavayya? throw doubt on the observations in V enkata Reddy 
y. Kunjappa Goundan3. on which the two lower Courts, have 
relied. . 


The- suit was really a cpultioversy between two: ‘rival 
purchasers of the same mortgaged -property. The, plaintiff 
was the purchaser in execution of a decree -passed on a prior 
mortgage which I will call Mortgage No. 1 whilst: the, first 
defendant was the purchaser in execution of, a decree. passed 
on a puisne mortgage which, I will call mortgage No. 2. -No.2 
mortgagee brought his suit first and obtained a decree i in. 1922; 
her decree in 1924, To No. 2 morisasé suit No: n Kor ara 
was not made `a party. To- No. 1 mortgage suit No: 2. mort; 
gagee was not made a party. The plaintiff. in the suit :was, the 
purchaser in execution of No. ft mortgage. , decree. - ‘It, dg 
conceded that the purchase price paid by the plaintiff was more 
than sufficient to pay off the No. 1. mortgage. debt. The 
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plaintiff attempted to get delivery of possession but was 
obstructed by the purchaser in No. 2 mortgage and failed to 
get possession through the Court., The plaintiff then filed the 
present suit on No. 1 mortgage for a sale of the mortgaged 
property giving an opportunity to the purchaser under No. 2 
mortgage to redeem it. Both Courts found that the plaintiff 
was entitled to bring the suit and gave a decree accordingly. 
In both Courts the decision in Venkat Reddy v. Kunjappa 
Goundan1 was relied upon as showing that such a suit as this 
is maintainable. It is conceded here very fairly by 
Mr. T. M. Krishnaswami Aiyar on behelf of the appellant that 
he is unable to distinguish the facts of this case from those in 
Venkat Reddy v. Kunjappe Goundani and that, if that decision 
iscorrect, this appeal must fail. This admission. simplifies 
matters very much and we have now only to see how far, if 
at all, that decision has been approved of or followed or 
whether doubts have been thrown upon_it by other decisions. 
I propose, in deciding this question, to consider only decisions 
of this High Court, Mr. T. M. Krishnaswami Aiyar’s con- 
tention is that the plaintiff is not entitle to file his suit on 
No. 1 mortgage because such a suit cannot lie unless the Court- 
auction sale in No. 2 mortgage suit has been set aside and that, 
as a period of 30 days alone is allowed for the setting aside of a 
Court-auction-sale and the Court-auction-sale not having been 
set aside within that period, this ‘suit is not maintainable. In 
support of this contention he refers to Muthukumarasami 
Pillai v. Muthuswami Thevan®. There a decree-holder got 
the properties of some one other than the judgment-debtor sold. 
in execution of his decree, purchased them himself and entered 
up satisfaction. More than thirty days after the sale, he 
found out his mistake and applied for further execution by 
setting aside the sale and it was held that the application for 
further execution was unsustainable as the sale though of a 
stranger’s property was not void and as the prayer for setting 
it aside under O. 21, R. 91, which was necessary preliminary 
for further execution could not be granted being barred by 
Art. 166 of the Limitation Act. In this case the principle of 
caveat emptor was applied it being pointed out that a Court 
sale carries no guarantee that the property is the property of 





1, (1923) LL.R. 47 Mad. 551: 46 M.LJ. 391. 
2. (1926) LL.R. 50 Mad. 639:52 M.L.J. 148, 
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the judgment-debtor and that the auction-purchaser takes the 
risk and bears the loss if it is subsequently discovercd not to 
be the property of the judgment-debtor and that there is no 
warrant for the proposition that a sale by the court of pro- 
perty which subsequently turns out not to belong to the 
judgment-debtor is void. The sale not being void was voidable 
and could only be avoided by steps being taken under O. 21, 
R. 91, within the period provided, namely, 30 days, to get the 
sale set aside and until the sale is set aside, the auction-pur- 
chaser cannot apply to execute the decree. One passage 
amongst others in that judgment relied upon by the appellant 
here reads in p. 644 as follows: 

“In the present case we are concerned with the processual law which 
obviously prohibits execution being taken out for a satisfied decree unless 
the proceedings which resulted in the record of satisfactionare set aside and 


the same law says that such proceedings can only be set aside by an applica- 
tion within 30 days of the sale”. 


From this it is argued that, the No.1 mortgage debt 
having been fully satisfied, the plaintiff cannot sue on that 
satisfied mortgage and that he has first of all to get that satis- 
faction set aside by getting the sale set aside which he has not 
done. Another case is Jagannadha Rao v. Basavayyal. There 
a decree-holder who had obtained a mortgage-decree brought 
to sale some only of the mortgaged items in execution of his 
decree and purchased them in court-auction. As the price 
fetched was enough to satisfy the decree, satisfaction was 
entered. After the sale was confirmed when he went to take 
possession of the property purchased he was obstructed by a 
stranger and his petition to remove obstruction was dismissed. 
Thereupon he filed a petition to set aside the satisfaction that 
had been entered up and to bring to sale other items included 
in the decree. Following Muthukumaraswami Pillai v. 
Muthuswami Thevan? it was held that he was not entitled to 
execute the decree without having the Court sale set aside and 
that, not having done that within the period of limitation 
provided by Art. 166 of the Limitation Act, his petition was 
not maintainable. Inneither of these cases it must be observed 
was it a case between rival purchasers of the same mortgaged 
property but merely the ordinary case of property, after its 
purchase in Court auction being claimed by another person a 
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complete stranger not in pursuance of a mortgage decree at all 


“but on some entirely different ground such as ownership. In 


my view, this is an important distinction to be borne in mind 
here as showing that there is really no conflict between the two 
before mentioned decisions and that in Venkat Reddy v. 
Kunjappa Goundani. In the latter case no question arose as 
to the application of O. 21, R. 91, Civil Procedure Code the 
question there being whether an auction-purchaser in execution 
of a mortgage decree in a suit for sale on a mortgage to which 
the purchaser of a portion of the mortgaged property in exe- 
cution of a money decree against one of the mortgagors was 
not joined as a party is entitled to institute a subsequent suit 
for sale against the latter, the mortgagor.and the mortgagee, 
whether or not the mortgagee had, at the time of the previous 
suit, notice of the interest of the latter purchaser who had not 
been joined as a party and Kumaraswami Sastri and Waller, 
JJ. were of the opinion that it was open to the purchaser as 
the assignee in law of the rights of the original mortgagee by 
virtue of his purchase in Court sale to-institutea second suit as 
against persons who were not parties to the prior suit and that 
it followed that he had got the same rights as the original 
mortgagee would have had if he had filed a suit and the defen- 
dant could not be in a better position than he would have been 
if he had been made a party to the original mortgage decree in 
execution of which the property was sold. It was not even 
finally suggested in argument that the plaintiff’s claim stood to 
be defeated by any rule of caveat emptor. It is true that the 
judgment at page 563 is with respect to the learned Judges who 
pronounced it not happily worded. Indeed it would appear to 
proceed on somewhat inconsistent reasoning. But that it 
definitely lays down the-law upon this point admits of no doubt 
whatever and, as far as we have been able to discover, this 
decision has not really been doubted in subsequent decisions to 
which we were referred. A very recent decision of Ramesam 


and Stone, JJ. in Sambasiva v. Subramania2 has been - 


brought to our notice in which the decision in Venkat Reddy 
v. Kunjappa Goundan1 was noticed. In the eee of 
Stone, J. that case is referred to as follows :— 

“We must not be understood as saying that upon decree the cause of 


action upon the mortgage has gone. Under the Transfer of Property Act as 
it stood before its amendment by the Code of Civil Procedure this would 


1, (1923) LL.R. 47 Mad. 551: 46 M.L.J. 391. 
_ 2. (1934) 1934.M. W. N. 1233. 
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have occurred but it is now decided that the mortgage is not wholly merged 
in the decree. Itcan at least be used asa shield Sukhi v. Gulam Safdar 
Khani. It may indeed be sued on despite the decree according to the deci- 
sion in Venkat Reddy v. Kunjappa Goundan? as to which we express no 
opinion though we observe it purports to follow Sukhi v. Gulam Safdar 
Khan! wherein the Judicial Committee use very guarded language in expres- 
sing the extent to which the mortgage remains available after decree. We 
proceed on the view that a mortgagee circumstanced as here might according 
to Venkat Reddy v. Kunjappa Goundan? sue on the mortgage (which in most 
cases would give him the fullest remedy) or he might proceed on the cause 
of action derived from his title as auction-purchaser”. 


Ramesam, J. referring to Chandramma v. Seethan Naidus 
says, ; 

“The Court then, following Venkat Reddy v. Kunjappa Goundan? took 
the view that the mortgage decree does not extinguish the mortgage and the 
mortgagee or a purchaser from him can bring a suit on the mortgage against 
a purchaser of the equity not made a party to the mortgage suit even though 
that person was known to exist at the time the mortgage suit was brought. 
It is then laid down that if such a suit is brought ie. a suit on the mort- 


gage, time runs not from the date of the mortgage decree, but from the date 
the money is due. We respectfully agree.” 


The latter sentence must be taken as applying to the 
question of limitation of course. It cannot be said that these 
judgments cast doubt upon the correctness of Venkat Reddy v. 
Kunjappa Goundan?. In Chandramma v. Seethan Naidu,’ and 
Venkat Reddy v. Kunjappa Goundan2 was also considered by 
Reilly and Anantakrishna Aiyar, JJ. In that case it was held 
that a mortgagee or transferee of his interest cannot acquire 
higher rights by reason of litigation to which owners 
of the equity of redemption were not made parties and 
that that being so if the puisne mortgagee or owner of 
equity of redemption be entitled to other rights and reme- 
dies over and above the right of redemption such other rights 
and remedies would not be lost to them and the plaintiff 
cannot be heard to say that those remedies were lost to them 
as a result of the suit to which they were not parties and 


following Venkat Reddy v. Kunjappa Goundan? it was held — 


that the only remedy for the plaintiff is that he can bring 
another suit against the owners of the equity of redemption 
for sale. On page 326 Anantakrishna Aiyar, J., deals with 
Venkat Reddy v. Kunjappa Goundan? and states his opinion 
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that that case. was correctly decided and in doing so gives very 
clear reasons in support of that opinion. He says:— 


-- © This leads to the consideration of the question as to what exactly are 
the remedies open to an auction-purchaser in the position of the plaintiff. 
Sadasiva Aiyar, J. in the case reported in Lakshmanan Chetty v. Muthaya 
Chetti! would seem to have been of opinion...... I say “opinion” because it 
was not necessary for the decision of the case—that a second suit based upon 
the original mortgage was not available in the circumstances. That question 
had to be considered on a later case by a Bench of this Court, Kumaraswami 
Sastri and Waller, JJ., in Venkat Reddy v. Kunjappa Goundan®. After 
referring to the observations of Sadasiva Aiyar, J., in the case already men- 
tioned, the learned Judges proceeded to consider whether there is anything 
in the Code of any other provision of law which would disentitle the plaintiff 
from maintaining a’ second suit based upon the original mortgage. They 
came to the conclusion that he could do so, and, if I may say so with respect, 
quite correctly. The circumstances that the mortgagee filed ‘a suit against a 
wrong person does not affect the rights of the real owners of the equity of 
redemption. If it does not affect then at all, one fails to see how they 
could be heard to say that by virtue of the prior suit which admittedly does 
not affect them, a (second) suit against them is not maintainable. So far as 
they are concerned the second is the only suit against them and the first suit 
and the proceedings connected with the same must be taken to be “ non esi” 
in the eye of thelaw* * * * It being therefore clear that a second suit is 
maintainable to recover money due on the mortgage after making the neces- 
sary persons interested in the equity of redemption parties to the suit the 
question will then arise as to the exact remedy that they would be entitled to 
in such a suit.” : 


_ In this judgment reference is also made in Chinnu Pillai 
v. Venkatasamy Chettiar and to the observations of Coutts 
Trotter, J., (ashe then was) and K. Srinivasa Aiyangar, J., 
and as those observations have been set out in the judgment, 
it is unnecessary to repeat them here and it is sufficient to say 
that I entirely agree with the opinion of Anantakrishna Aiyar, 
J., that those observations lend strong support to the view 
expressed in Venkat Reddy v. Kunjappa Goundan2 where 
Chinnu Pillai v. Venkatasamy Chettiar8 is one of the cases 
relied upon. In view of the decisions to which I have just 
made reference, I am of the opinion, that Venkat Reddy v. 
Kunjappa Goundan2 was correctly decided. That being so, the 
suit under appeal was maintainable and both the lower Courts 
were correct in so holding. This second appeal must, therefore 
fail and be dismissed with costs of the second respondent. 
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property and of auction-purchasers of that property in execu- 
tion of decrees obtained in suits upon the mortgages in which 
the provisions of O. 34, R. 1 have not been observed. The 
facts of the present case are as follows:—The property was 
mortgaged first to one Balammal by Ex. A in 1910 and subse- 
quently to Defendant 2 by Ex. II in 1916. In 1922 Defendant 
_2 brought a suit upon his mortgage without impleading Balam- 
mal-and obtained a decree for sale in execution of which 
defendant 1 purchased the mortgaged. property obtaining his 
sale certificate on 30th November, 1927. In 1924, Balammal 
brought a suit on her mortgage without impleading Defendant 
No. 2,and in execution of her decree for sale the property was 
purchased by the plaintiff on 16th December, 1927. In 1928, 
plaintiff applied for delivery and was obstructed by Defend- 
ant No. 1 who by that time was in possession of the property. 
An application in the same year to remove the obstruction was 
unsuccessful, and in 1929 plaintiff filed the present suit, assert- 
ing that he had acquired the rights of the first mortgagee, and 
basing his claim on the first mortgage. The suit was resisted 
by defendants 1 and 2 on two main grounds, firstly, that it was 
not maintainable as the first mortgage had already been 
discharged, and secondly, that it was barred by limitation. 
Both these grounds were found against the District Munsif of 
Periakulam and upon appeal by the Subordinate Judge of 
Dindigul and plaintiff’s suit was decreed. Defendants 1 and 
2 have accordingly filed this second appeal. At the hearing of 
the appeal the contention on the question of limitation was 
abandoned, and the sole point for decision is therefore 
whether plaintiff’s suit was maintainable. 


Now there is direct authority in this Court for the 
view which the Courts below have. taken in a case reported 
in Venkat Reddy v. Kunjappa Goundan.1 There are some 
superficial differences, no doubt, between that case and the one 
we are now considering. In Venkat Reddy v. Kunjappa 
Goundan1 there was no second mortgagee, the suit on the 
mortgage being brought without impleading a purchaser of 
the equity of redemption in part of the mortgaged property, 
but when the auction-purchaser of the mortgaged property 
attempted to take possession he was obstructed by the aforesaid 
purchaser of the equity of redemption, and when he brought 





1. (1923) LL.R. 47 Mad. 551: 46 M.L.J. 391 
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a suit against him on the mortgage that suit was held to be 
maintainable. Both in that case and in this the sale held by 
the Court had realised enough for the complete discharge of 
the mortgage, and the learned Advocate for the appellants has 
frankly admitted that Venkat Reddy v. Kunjappa Goundan\ 
is a direct authority against him. 


The sole ground therefore on which the appellants can 
succeed is by convincing us that Venkat Reddy v. Kunjappa 
Goundan!1 is no longer good law, and this has been attempted 
partly by a reference to two subsequent decisions and partly 
by an intrinsic examination of Venkat Reddy v. Kunjappa 
Goundan! itself. The two subsequent decisions are Muthu- 
kumaraswami Pillai v. Muthuswamy Thevan? and Jagannadha 
Rao v. Basavayya® In Muthukumaraswani Pillai v. Muthu- 
swamy Thevan2 is a case which has nothing to do with mort- 
gages. There a decree-holder brought to sale certain properties 
which he believed to belong to his judgment-debter but which 
eventually turned out to belong to another person of the 
same name. He had himself purchased the property and on 
discovering his mistake applied for further execution. It 
was held that this could not be allowed as the sale though 
voidable was not void; he was barred by Art. 166 of the 
Limitation Act from applying to have it set aside; and without 
its being set aside further execution could not go on. Jagan- 
nadha Rao v. Basavayya8 is a case of a mortgagee decree- 
holder bringing to sale only some and not all of the items of 
property mortgaged to him. He purchased them himself and 
as the sum realised met his decree amount in full, satisfaction 
was entered. He then found himself obstructed in attempting 
to take delivery, and failing in an application to have the 
obstruction removed, applied to proceed in execution against 
the other items not included in the sale. It was held that he 
could not do so without first having the sale set aside, which 
the law of limitation prevented his doing. 


It will be seen at once that neither of those cases bears 
any very close resemblance to the present case. The principle 
on which they were decided was that of ‘ caveat emptor’. The 
Court gives no warranty of title at a sale in execution, and if 





1. (1923) LL.R. 47 Mad. 551: 46 M.L.J. 391. 
2. (1926) I-L.R. 50 Mad. 639: 52 M.L.J. 148. 
. « 3. (1927) 53 M.L.J. 255. 
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it should happen that the auction-purchaser has purchased 
something in which the judgment-debtor had no interest, well, 
O. 21, R. 91, is enacted for his benefit and if he does not 
discover his mistake in time, that is his misfortune and the 
law can do nothing more for him. . The learned Advocate for 
appellant seeks to apply this principle to the present case, but 


there is this fundamental difference between the present case 


and the two cases on which he relies. There the persons found 
to be entitled to the property sold in court-auction were 
complete strangers, and therefore there could be no doubt that 
the respective judgment-debtors had no interest in the property. 
Here the matter isnot so simple. Defendant 1 is nota stranger. 
He ‘derives his title as the representative of defendant 2 the 
Puisne mortgagee, and the mortgagor, and it is impossible to 
say that plaintiff the auction-purchaser has purchased property 
in which the first mortgagee’s judgment-debtor (the mort- 
gagor) or defendant 1 as his successor-in-interest has no 
interest. Plaintiff therefore could never have made the asser- 
tions necessary to file an application under O. 21, R. 91. 
Indeed to establish the fact that plaintiff has obtained no rights 
by his purchase, appellants can succeed only by another line of 
approach, viz., by showing that with the decree for sale in the 
suit by the prior mortgagee the prior mortgage had become 
extinguished, and therefore plaintiff can have no right of 
further suit. 


Now that the prior mortgage is not extinguished for all 
purposes is laid down by the Privy Council in Sukhi v. Ghulam 
Safdar Khani, on an examination of the difference between 
the old law (as enacted in S. 89 of the Transfer of Property 
Act) and the present law (as enacted in Rr. 3 and 5 of 
O. 34 of the Code of Civil Procedure). In that case a prior 
mortgagee who had failed to implead a pusine mortgagee in his 
mortgage suit was held to be entitled to set up his prior 
mortgage as a shield in a suit against him by the puisne 
mortgagee, so that he could not be dislodged from the property 
which he had purchased in execution of his own decree without 
his mortgage-debt being discharged. It is true that Sukhi v. 
Ghulam Safdar Khani was not dealing with a case like the 
present in which it is the purchaser under the puisne mort- 
gagee’s suit who is the first in the field, but there seems no 


1. (1921) L. R. 48 L.A. 465: I.L.R. 43 All. 469: 42 M.L.J. 15 (P. C.). 
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logical reason'why, if it be once held that the mortgage is not 
extinguished, it should not also be used, as in the present case, 
as a weapon of attack. ‘It is true that the language in which 
this extension of the principle is upheld on page 565 of 
47 Mad. is not, if I may say so with great respect, as clearly 
or has happily expressed as it might be, but Venkat Reddy v. 
Kunjappa Goundan! also relies upon the distinction between 
the old and the existing law in regard to the extinction of the 
mortgages and it points out (on page 558): 

“It is difficult to see how a second suit against a person not impleaded 
in the previous suit would be barred under any of the provisions of the Civil 
Procedure Code . . . . The cause of action is not the same as in the 
previous suit nor would the points to be decided necessarily be the same?” 

Iam thus able to hold that the two later rulings relied 
upon by the appellant, dealing as they do with different facts, 
making no reference to Venkat Reddy v. Kunjappa Goundan. 
and enunciating principle which is no new principle but one 
which might easily have been put forward during the hearing 
of Venkat Reddy v. Kunjappa Goundanti itself, can be held: 
to overrule or impair the authority of Venkat Reddy v. 
Kunjappa Goundant, 


It remains only to point out that Venkat Reddy v. Kun- 
jappa Goundan! is no isolated authority. The decision therein 
is based partly upon the discussion of the law by Srinivasa 
Aiyangar, J., in Chinnu Pillai v. Venkatasamy Chettiar2. No 
doubt what is there said is obiter but the reasoning is clear and 
the decision unqualified that a suit by an auction-purchaser 
situated as the plaintiff is here, will lie. Again Venkat Reddy 
v. Kunjappa Goundani has been referred to with approval by 
both the learned Judges who decided Chandramma v. 
Seethan Naidu’ and the situation has, I think, been put very 
clearly and convincingly in the following passage by Ananta- 


krishna, Aiyar, J. (page 326) : 


“The circumstance, that the mortgagee filed a suit against a wrong 
person does not affect the rights of the real owners of the equity of redemp- 
tion. If it does not affect them at all one fails to see how they could be heard 
to say that by virtue of the prior suit, which admittedly dees not affect them, 
a second suit against them is not maintainable.” 





(1923) I.L.R. 47 Mad. 551: 46 M.L.J. 391. 
2. FIS ILR 40 Mad. 77 at 88: 30 M.L.J. 347. 
3. (1930) 61 M.L.J; 316. 
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For these reasons, I agree with my Lord that this appeal 
should be dismissed with costs of Respondent 2. 
K. C. : Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 


Chief Justice, Mr. Justice Cornish AND MR. JUSTICE 
PANDRANG Row. 


In the Matter of the Indian Income-tax Act XI of 1922. 


A. Harvey .. Petitioner*® (in O. P. No. 267 
of 1932) 
J. C. Harvey .. Petitioner* (in O. P. No. 268 
of 1932) 
A. and F. Harvey .. Petitioner* (in O. P. Na. 269 
of 1932) 
v. 
The Commissioner of Income- 
tax, Madras -. Respondent. 


Income-tax Act (IX of 1922), S. 23-A (2)—Accumulation of profits un- 
distributed—Failure to distribute inferred to be for the purpose of evading 
tax—-No explicit finding to that effect—Ap plication of the section—Conditions 
to be fulfilled—Question of fact. 


Before an Income-tax Officer can assess the share-holders of a company 
under S. 23-A (2) of the Act on accumulated or undistributed profits of 
the company he has to be satisfied on two heads (1) that the profits of 
the company have been allowed to accumulate beyond the existing and con- 
tingent needs of the company, having regard to the maintenance and 
development of the company, or that reasonable parts of the profits, having 
regard to the said needs, have not been distributed to its members and (2) 
he must be satisfied that such accumulation or failure to distribute is for the 
purpose of preventing the imposition of tax upon any of the members in 
respect of their shares in the profits so accumulated or not distributed. Unless 
both these conditions. are satisfied, and in each case itis a question of fact, 
the members of the company donot become liable to assessment on their 
shares in the accumulated or undistributed profits. 

Distinction between the English and Indian law as to the necessity of a 
finding of the income-tax officer on the question of evading the tax by the 
assessee pointed out. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows: — 








* O. P. Nos. 267 to 269 of 1932. 24th April, 1935’ 
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In accordance with the High Court’s order quoted above, I 
have the honour to refer the following case for the decision of the ` 
Honourable the Judges of the High Court under S.66 (3) of the 
Indian Income-tax Act, XI of 1922 (hereinafter referred to as the 
Act). 


2. The petitioner Mr. A. Harvey, Mr. J.C. Harvey (the 
petitioner in O.P. No. 268 of 1932) are the three share-holders of 
the Comorin Investment and Trading Company, Limited (herein- 
after referred to as the company), Tuticorin. Mr. A. Harvey and 
Mr. J. C. Harvey hold between themselves equally 9,999 shares and © 
the firm, Messrs. A. & F. Harvey, 1 share out of a total of 10,000 
shares of Rs. 100 each in the company. The firm of Messrs, A. & 
F. Harvey of whom Mr. A. Harvey and Mr. J. C. Harvey are the 
major partners owning between themselves equally 50 out of 64 
shares is the manager of the company. 


3. The Comorin Investment and Trading Company, Limited, 

is a private limited company registered on the 9th January, 1926, 
under the Indian Companies Act, its principal object being to 
acquire and hold stocks, shares, etc. in companies and other public 
bodies and distribute the income therefrom among its share-holders, 
The greater part of the income of the company is derived by way 
of dividends from its large share-holding in the Madura Mills 
Company, Limited. Year after year, ever since its inception in 
1926, the company has earned large profits. These profits were 
not distributed as dividends to its share-holders but were carried 
to the Reserve Fund. The profit so derived by the company during 
the year, 1929—’30 (the previous year now in question) was 
Rs. 1,33,222 according to its Profitand Loss account, This with 
the balance in the Profit and Loss account brought forward from 
the previous year amounted to Rs. 2,98,680-12-11. No part of it 
was distributed as dividends; but the whole of it was disposed of 
as below: 


; Rs, A. P. 
Amount transferred to General Reserve -. 1,02,500 0 0 
Amount transferred to Insurance Reserve. .. 60,000 0. 0 
Balance ra .. 1,36,180 12 11 


(A copy of the Profit and Loss account is filed, marked 
Ex. A.) Atthe fifth ordinary General Meeting of the share-. 
holders. held on...the. 30th May 1930,. the above- balance. 
(Rs. 1,36,180-12-11) was distributed as below :— i hg 
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Rs. A. P. 
Transferred to General Reserve . .. 1,00,000 0 0 
Transferred to Insurance Reserve .. 35,705 13 10 
Balance aye 474 15 1 


Total ..  1,36,180 12 11 


The Company’s Reserve Fund stood at Rs. 5,29,294 with the 
amount transferred to it on the 30th May, 1930. 


4, Onan examination of the Profit and Loss statement and 
balance-sheet filed by the Company for the assessment of the year, 
1930—’31 (year of account) : official year 1929-—’30 and its Memo- 
randum and Articles of Association it appeared to the Income-tax 
‘Officer, Tuticorin Circle (the assessiny officer in this case), 


(1) that the company was under the control of two of its 
members, Mr. A. Harvey and Mr. J. C. Harvey, 


(2) that its profits were allowed to accumulate beyond its 
reasonable needs without being distributed among the members, 
and 


(3) that it otherwise fulfilled the conditions laid down in 
S. 23-A (2) of the Act. 


The Income-tax Officer therefore proposed to take action 
under sub-S, (2) of S. 23-A of the Act, and accordingly referred 
‘the matter to the Assistant Commissioner of Income-tax for his 
approval as required by this sub-section. The company objected 
and contended before the Assistant Commissioner :— 


(1) that as it owed large sums of money to its creditors it 
would be improper to pay dividends to the share-holders until its 
current liabilities were reduced to a reasonable figure, and 


(2) that its entire capital having been invested in fixed 
assets it had no fluid resources from which dividends could be 
paid. 


The Assistant Commissioner overruled the first objection on 
the ground that the whole of the liabilities of the company except 
a negligible fraction was due to the firm, Messrs. A. and F. 
Harvey, the partners of whom were Mr. A. Harvey and Mr. J.C. 
Harvey (who were again the principal share-holders of the 
company) and the second objection on the ground that the profits 
could have been distributed as and when they were received 
before conversion into fixed assets. 
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FB. He .therefore found that the company had withheld “the 
distribution of its profits to its members with a view to enable its: 
members to evade their proper share of super-tax” and accordingly, 

The 
Commis- approved the proposal of the Income-tax Officer to apply the 
í sioner of provisions of S. 23-A of the Act to the assessment of the company. 
neta A copy of the Assistant Commissioner’s order, dated 17th April, 


1931, under S. 23-A (3) is filed, marked Ex. B. 


Thereafter the Income-tax Officer passed on 14th September, 
1931 an order under S. 23-A (2). The order declares that the 
sum payable as income-tax by the company shall not be determined 
and that the proportionate share of each member in the undistri- 
buted profits and gains of the company shall be included in the 
total income of each member for the purpose of his assessment 
thereon. A copy of his order is filed, marked Ex. C. 


ees 


5. The petitioner and the other two share-holders of the 
company lodged appeals with me under sub-S. (1) of S.33-A of 
the Act putting forward the same objections as those raised by the- 
company before the Assistant Commissioner and the Income-tax 
Officer. I concurred with the findings arrived at by the authorities. 
below and therefore referred these appeals to a Board of Referees 
for decision under S. 33-A (3) of the Act. 


After the submission of the petitions of appeal, however, the- 
petitioner and the two other members of the Company offered in 
their letter, dated 4th November, 1931, a new explanation for the- 
company’s failure to distribute the profits. They alleged that the 
company’s large holding in the Madura Mills Company, Limited, 
had fallen in value, that the depreciation in value on 31st March,.. 
1930 was Rs. 24 lakhs, they had to provide for this and that this 
was why the company had carried its profits to the Reserve- 
Account without distributing dividends to its share-holders. My 
Opinion on this new contention was 


(1) that as it was neither raised before the authorities below 
nor mentioned in the petitions of appeal the petitioners should not 
‘be allowed to set up an entirely new case before the Board of 

Referees, 


(2). that there was no evidence:of this alleged purpose beyond’ 
the mere assertion of the petitioners, and 


(3) that even if the shares fell in value during the years 1930° 

and 1931 there was no reason for the failure to distribute the 

i profits of the years 1926, 1927 and 1928 when the shares had tot 
' depreciated in value and that therefore the explanation tendered’ 
by the petitioner, if it were to be considered at all, did not furnish. 
a valid ground for disturbing the ordér of the lower authorities. 
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A copy of my reference to the Board of Referees is filed, marked 
Ex. D. 


6. The Board of Referees overruled my preliminary objection 
and after taking into consideration the evidence produced by the 
petitioner and the other two members on the other points, arrived 
at the conclusion that the company was justified in not distributing 
Rs. 1 lakh out of Rs. 1,36,180 (the balance in the profit and loss 
account for 1929—30) among the share-holders but that Rs. 36,180 
ought to have been so distributed. A copy of the decision of the 
Board of Referees is filed, marked Ex. E. 


7. The Income-tax Officer held that the result of the decision 
of the Board of Referees was that his order under S. 23-A (2), 
dated 14th September, 1931 was confirmed. The company had 
returned a total income of Rs. 1,83,727 as below :— 


Rs, A. P, 

Net profit as profit and loss account .. 1,33,222 6 4 
Add income-tax paid, excess depreciation, tax 

deducted on dividends, etc. .. 50,504 13 5 


Total income .. 1,83,727 3 9 


The Income-tax Officer accepted the figure and in accordance 
with his order under S. 23-A (2) he did not determine the income- 
tax payable by the company but added the proportionate share of 
each share-holder in the profits and gains of the company to his 
individual income and assessed the share-holders accordingly. 


8. The petitioner and the other two members then filed appli- 
cations before me under S. 66 (2) of the Act and required me to 
state a case and refer two questions fof the decision of the High 
Court. I declined to state a case on the ground that no question 
of law arose. A copy of my order is filed, marked Ex. F. 


9, The Petitioner and the other two members thereupon 
moved the High Court under S. 66 (3) of the Act and by its order, 
dated 23rd April, 1934, the Court has directed me to state a case 
on the following question. 


‘Whether S. 23-A could be legally applied to this case, 
there being no finding that failure to distribute Rs. 36,180 was 
with a view to prevent the imposition of tax on any of the share- 
holders”. 


10. It will be seen from the facts in paragraphs 4 and5 above 
that the reference to the Board of Referees in this case arose out 
of the findings of the Income-tax Officer and the Assistant Com- 
missioner with which I agreed that the company withheld 
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distribution of its profits to its members with a view to enable its 
members to evade their proper share of tax and that therefore they 
were right in applying the provisions of S. 23-A (2) of the Act 
and in including the proportionate share of each member in the 
profits of the company in his individual assessment. The only 
point on which the Board of Referees differed from the income- 
tax authorities was in regard.to the amount of profit available for 
distribution as dividends by the company. The finding of the 
Board of Referees was that the company was justified in not 
distributing Rs. 1 lakh out of the profit, that so far as the balance 
of Rs. 36,180 in the profits was concerned the failure to distribute 
it was not for the purpose of providing for the reasonable needs 
of the company and that it should have been distributed as divi- 
dends. The decision does not disturb any other findings of the 
authorities below. One of such findings was that the failure to 
distribute the profits was intended to enable the members to evade 
super-tax in respect of their shares of the profits. It follows that 
the Board of Referees agreed with the income-tax authorities that 
the failure to distribute Rs. 36,180 was witha view to avoid tax 
on that sum. It is not to be supposed that the Board of Referees 
who carefully considered all the points and contentions raised by 
the petitioners failed to ask themselves whether the company’s 
object was to evade super-tax. In my opinion therefore the 
decision undoubtedly implies confirmation of the previous finding 
on this point. The question should be answered accordingly. 


Advocate-General of Madras (Sir A. Krishnaswami Aiyar) 
for M. Subbaroya Aiyar for petitioners. 


M. Patanjali Sastri for respondent.’ 
The judgment of the Court was delivered by 
The Chief Justice. —The question under reference is: 


“ Whether S. 23-A could be legally applied to this case, there being no 
finding that failure to distribute Rs. 36,180 was with a view to prevent the 
imposition of tax on any of the share-holders.” 


Sub-Section 2 of S. 23-A which is the one in question 
reads as follows :— 


“Whether the Income-tax Officer is satisfied that a Company is under 
the control of not more than five of its members and that its profits and 
gains are allowed to accumulate beyond its reasonable needs, existing and 
contingent, having regard to the maintenance and development of its business, 
without being distributed to the members, or that a reasonable part of its 
profits and gains having regard to the said needs, has not been distributed to 
its members in such manner as to render the amount distributed liable to be 
included in their total income, and that such accumulation or failure to 
distribute is for the purpose of preventing the imposition of tax upon any of 
the members in respect of their shares in the profits and gains so accumulated 
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or, not distributed, the Income-tax Officer, may, with the previous approval 
of the Assistant Commissioner, pass an order that the sum payable as 


income-tax by the company shall not be determined, and thereupon the pro- | 


portionate share of each member in the profits and gains of the com pany, 
whether such profits and gains of the company have been distributed to the 
members or not, shall be included in the total income of such member for the 
purpose of his assessment thereon.” 


The facts of the case are that the assessees in the three 
cases before us, which have been ordered to be consolidated, 
are the three share-holders of the Comorin Investment and 
Trading Co., Ltd., Tuticorin. This company is a private limited 
company registered on the 9th January, 1926, under the Indian 
Companies Act, its principal object being to acquire and hold 
stocks and shares in companies and other public, bodies and 
distribute the income therefrom among its share-holders. The 
greater part of the income of the company is derived by way 
of dividends from its large share-holding in the Madura Mills 
Co., Ltd. Year after year since 1926 the company earned 
large profits. These profits were not distributed as dividends 
toits share-holders but were carried to the reserve fund. During 
the year 1929—1930 the profit so derived was Rs. 1,33,222 
according to the profit and loss account. This with the balance 
in the profit and loss account brought forward from the previ- 
ous year amounted to Rs. 2,98,680-12-11. No part of it was 
distributed as vididends but the whole of it was disposed of as 


below :— 


Amount transferred to General Rs. A. P. 
Reserve .. 1,02,500 0 O 
Amount transferred to Insurance 
Reserve ia 60,000 0 0 
Balance .. 1,36,180 12 11 


At the fifth ordinary General meeting of the share-holders 
held on the 30th May, 1930, this balance of Rs. 1,36,180-12-11 
was distributed as follows :— 


Rs, A. P. 
Transferred to General Reserve .. 1,00,000 0 0 
Transferred to Insurance Reserve ne 35,705 13 10 
Balance ‘2 474 15 1 


aomena 





tit, 


Total .. 1,36,180 12 11 


The Income-tax Officer, Tuticorin Circle, the assessing 
Officer held (1) that the company was under the control of 
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two of its members Mr. A. Harvey and Mr. J. C. Harvey (2) 
that its profits were allowed to accumulate beyond its reason- 


‘ able needs without being distributed among its members and 


(3) that the conditions laid down in S. 23-A (2) of the Act 
were fulfilled. He, therefore, proposed to take action under 
that section and accordingly referred the matter to the Assistant 
Commissioner of Income-tax for his approval as required by 
that sub-section. The company objected and contended before 
the Assistant Commissioner that as it owed large sums of 
money to its creditors and would be improper to pay dividends 
to the share-holders until its current liabilities were reduced 
to a reasonable figure and that, its entire capital having been 
invested in fixed assets, it had no fluid resources from which 
dividends could be paid. Both the objections were overruled 
by the Assistant Commissioner. He accordingly approved 
the proposal of the Income-tax Officer to apply the provisions 
of S. 23-A of the Act to the assessment of the company; and 
therefore, the Income-tax Officer passed an order under 
S. 23-A (2) on the 14th September, 1931. The assesses lodged 
appeals with the Commissioner under sub-S. (1) of S. 33-A 
of the Act putting forward the same objections as those raised 
by the company before the Assistant Commissioner and the 
Income-tax Officer. 


The Commissioner concurred with the findings arrived 
at by the two latter and referred the appeals to a Board of 
References for decision under S. 33-A (3) of the Act. After 
the submission of the petitions of appeal, however, the peti- 
tioners offered in a letter dated 4th November, 1931, a new 
explanation for the company’s failure to distribute the profits 
alleging that the company’s large holding in the Madura Mills 
Co., Ltd. had fallen in value, that the depreciation in value on 
the 31st March, 1930, was Rs. 24 lakhs, that they had to 
provide for this and that this was why the company had 
carried its profits to the Reserve account without distributing 
dividends to its share-holders. The Income-tax Commissioner 
was of the opinion that this point should not be allowed to 
be considered before the Board of Referees as it was an 
‘entirely new case and, even so, the explanation did not furnish 
a valid ground for disturbing the order of the lower authorities. 
"The Board of Referees overruled the Income-tax Commis- 
sioner’s objections that an entirely new case could not be 
considered and after taking into consideration the evidence 
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produced by the assessees arrived at the conclusion that the 
company was justified in not distributing Rs. 1,00,000-0-0 out 
of the Rs. 1,36,180 amongst the share-holders but that the 
Rs. 36,180 ought to have been so distributed. In the order of 
the Board of Referees the latter amount is dealt with as 
follows :-— 

“Inthe same meeting it has also been resolved to place Rs. 35,705-13-10, 
the remaining amount of the profits of the year towards the Insurance 
Reserve account. We have not been shown what this Reserve account is. 
Nor have we been convinced that the company is entitled to set apart such 
an amount towards the insurance account without distributing the same 
among the share-holders.” 

Accordingly the Income-tax Officer held that the result 
of the decision of the Board of Referees with reference to the 
Rs. 35,705-13-10 was that his order under S. 23-A (2) was 
confirmed. He, therefore, did not determine the income-tax 
payable by the company but added the proportionate share of 
each share-holder in the profits and gains of the company to his 
individual income and assessed the share-holders accordingly. 
The Income-tax Commissioner declined to state a case to the 
High Court; and accordingly the matter came up to the High 
Court; and the order was made directing him to state a case 
raising the question propounded here. Hence this reference. 


The assessees’ contention here is that what is required by 
sub-S. (2) of S. 23-A is a finding that the failure to distribute 
the profits is for the purpose of preventing the imposition of 
tax upon any of the members and that the Board of Referees 
did not so find when they held that the sum in question ought 
to have been distributed. On the other hand, the Income-tax 
Commissioner contends that it follows from the finding of the 
Board of Referees that they agreed with the Income-tax 
authorities that the failure to distribute the sum in question 
was with a view to evade tax on that sum. Our attention was 
drawn during the course of the argument to a number of 
English decisions upon the similar section in the English Act— 
S. 21 of the Finance Act of 1922—but a distinction between 
the Indian section and the English section has been pointed 
out quite properly by the assessees’ learned counsel. In the 
English section the purpose of preventing the avoidance of tax 
is set out in the form of a preamble to the section as follows :— 

“With a view to preventing the avoidance of the payment of super-tax 
through the withholding from distribution of income of a company which 


would otherwise be distributed, it is hereby enacted as follows,” 
74 


Commis- 
sioner of 
Income-tax, 
Madras. 


Beasley, C.J. 


‘FB. 


Harvey 
v. 
The 
Commis- 
sioner of 


Income-tax, 
Madras. 


Beasley, CJ. 


586 THE MADRAS LAW JOURNAL REPORTS. [VvoL. 


And it has been held in David Carlaw & Sons, Ltd. v. The 
Gommissioners of Inland Revenue that this being so, it is not 
necessary that the Special Commissioners have to be satisfied 
that there has been an intention to evade tax before a direction 
can be made under S. 21 of the Finance Act because the pre- 
amble of S. 21 cannot either restrict or extend the enacting 
provisions in the section and that condition does not appear 
there. 

Lord Sands on page 120 says: 


“ Itis quite open to the share-holders of company to satisfy the Special 
Commissioners that they had a reasonable cause for withholding from 
distribution a considerable part of their profits. If they fail to do so, if 
they cannot show the Special Commissioners that they were influenced by 
that purpose, and that it was a reasonable purpose, then, in the view of the 
legislature, there is a presumption of law that avoidance of super-tax is the 
object of the retention of the undistributed profits, and it is unnecessary in a 
particular case that the Commissioner should so find.” 

In the Indian Act the condition as to intention to evade 
payment of tax appears in the section itself. Under the 
English section companies are as it were classed under two 
heads ;—those that reasonably distribute and those that do. 
not—and, where a company is proved to be in the latter class, 
the consequences of the section follow and the whole of the 
undistributed profits become liable to be taxed as if distributed 
to the share-holders. (Glazed Kid, Ltd. v. The Commissioners 
of Inland Revenue2, Colville Estate, Ltd. v. The Commissioners 
of Inland Revenue’ and London and Northern Estates Co., 
Lid. v. The Commissioners of Inland Revenuwe4). I do not 
think it necessary to refer to any of the other decisions cited 
under the English Act. Relying on the express words of the 
section the assessees contend that the Income-tax authorities 
have not proved any such intention, that the Board of Referees 
have not recorded any verdict upon this point and that there 
is no presumption of law that there was any unreasonable 
withholding from distribution of the profits, with that object 
in view. Mr. Patanjali Sastri, on the other hand, points out 
that the assessees started the company in 1926 and that they 
held all the shares and have distributed none of the profits 
during any of the years up to 1930. He contends that the 
assessees formed themselves into a company for the purpose 
of: withholding the profits from distribution in order to evade 





1. (1926) 11 T. C. 96, 2. (1930) 15 T. C. 445. 
3. (1930) 15 T. C. 485. 4. (1931) 16 T. C. 128. 
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income-tax, that the depreciation in the Madura Mills was 
only in 1929-—1930 and that nevertheless these large earnings 
were withheld from distribution in previous years. He argues 
that that was their intention then and that in the year in 
‘question they did not change their intention and emphasises 
the very important fact that the explanation which was put 
before the Board of Referees was one which was put before 
them for the first time and was not the explanation given 
to the Income-tax authorities originally. The Income-tax 
authorities had expressly found that the assessees had allowed 
Rs. 1,36, 180-9-4 to accumulate beyond the company’s reasonable 
needs and done so in order to evade the tax. The Board 
of Referees have found against the income-tax authorities 
with regard to Rs. 1,00,000-0-0 but agree with them that 
Rs. 36,180-9-4 had been allowed to accumulate beyond the 
reasonable needs of the company. What is the effect of that 
finding? The issue as between the Income-tax authorities and 
the assessees was whether the sum of money had been with- 
held from distribution with the object named. The asses- 
sees contended that it was not with that object at all but with 
another object, namely, as regards the particular sum, viz., 
Rs, 35,705-13-10 of keeping it in the Insurance Reserve account. 
The Board of Referees have found that the company was not 
entitled to do this and, therefore, the only reason put forward 
against the contention of the Income-tax authorities was 
negatived. No other explanation was put forward before the 
Board of Referees and consequently there was failure on the 
part of the assessees to furnish any reasonable answer to the 
Income-tax authorities’ contention. After all, what is it that 
the Income-tax authorities have to do before they can apply 
S. 23-A (2)? They have to be satisfied that the failure to 
distribute is for-tke purpose of preventing the imposition of 
tax upon any of the members of the company. How is this 
purpose to be proved? Human motives are obscure difficult 
of ascertainment and sometimes conjectural; and it seems to 
me that this must be a matter largely of inference. Are the 
facts here sufficiently strong to warrant such an inference? 
The failure to distribute any part of the profits of the company 
which were very large in any year after its inception and the 
failure of the assessees to explain the very large accumulation of 
profits withheld from distribution in the year in question seem 
to me to lead to only one conclusion, namely, an intention to 
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prevent the imposition of tax; and I am unable to agree with 
the contention of the assessees that the finding of the Board of 
Referees can have any other implication put upon it except 
that it is in agreement with the view of the Income-tax 
authorities. The result is that, in my view, the question 
propounded should be answered in the affirmative. 


Costs Rs. 400 to the Commissioner of Income-tax. 


Pandrang Row, Ji—I agree with my Lord the Chief 
Justice. 


Cornish. J —I am of the same opinion. Before an Income- 
tax Officer can assess the share-holders of a company under 
S. 23-A (2) of the Income-tax Act on accumulated or undis- 
tributed profits of the company he has to be satisfied on two 
heads. 


Firstly, that the profits of the company have been allowed 
to accumulate beyond the existing and contingent needs of the 
company, having regard to the maintenance and development 
of the company, or that a reasonable part of the profits, 
having regard to the said needs, have not been distributed to 
its members. Secondly, he must be satisfied that such accu- 
mulation or failure to distribute is for the purpose of preventing 
the imposition of tax upon any of the members in respect of 
their shares in the profits so accumulated or not distributed. 
Unless both these conditions are satisfied, and in each case it is 
a question of fact, the members of the company do not become 
liable to assessment on their shares in the accumulated or 
undistributed profits. The Income-tax Officer in the present 
instance has found that the profits of the Appellant Company 
have been allowed to accumulate beyond the reasonable needs 
of the Company. He does not exactly say that the accumula- 
tion was made for the purpose of evading taxation. It would 
have been better if he had been explicit. But the finding is to 
be implied from his statement that he was satisfied that the 
conditions laid down in the section had been fulfilled. There- 
fore, there must be taken to be a finding of fact that profits to 
the extent of 1,36,180 of Rupees had been accumulated beyond 
the reasonable needs of the Company, and that the accumulation 
was designed to screen these profits from taxation. These 
findings of fact were confirmed by the Commissioner. The 
effect of the order of the Board of Referees, to whom a further 
appeal was carried, was to allow the Company’s appeal with 
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regard to the sum of one lakh, which the Referees held was 
reasonably appropriated to meet depreciation in the Company’s 
assets. But with respect to the remaining Rs. 36,180 the 
appeal failed, and pro tanto the Commissioner’s order stood. 
The Referees do not say that they find that the sum of 
Rs. 36,180 was accumulated for the purpose of escaping 
taxation. But it is clear that the appellants chose to stand 
or fall by their contention that the whole of the accumulation 
represented a genuine and reasonable need of the Company, 
and when their claim failed to be substantiated in respect of 
the sum of Rs. 36,180 the finding of the Income-tax authorities 
that this part of the accumulation was for the purpose of 
evading taxation remained unaffected. The appellants might, 
I suppose, have contended before the Referees that even it the 
appropriation of this sum and the Company’s needs was not 
justified there was not sufficient proof that it was done with the 
intent to escape taxation. But there is no trace of such 
contention being put before the Referees. No question of law, 
therefore, arises in regard to it. 

K.C. Question answered in the affirmative. 
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Criminal Procedure Code (V of 1898), Ss. 476, 476-A and 476-B—“Any 
Civil, Revenue or Criminal Court’—Subordinate Judge acting as Election 
Commisstoner—Disposal of election petition by—Subsequent abolition of 
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of 1908), S. 115—Letters Patent (Madras), Ci. (16)—Government of India 
Aci, S. 107. 

An election petition under the Madras Local Boards Act was heard and 
decided by a Subordinate Judge as Election Commissioner. The Court of 
the Subordinate Judge having been abolished, an application was made to the 
District Judge of the place to prefer a complaint of forgery in connection 
with a document produced in the election enquiry. The District Judge held 
that he had no jurisdiction under the Election Rules framed under the 
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Madras Local Boards Act to file a complaint because he did not exercise 
jurisdiction in continuation of the jurisdiction of the Subordinate Judge 
who disposed of the petition and whose Court had been abolished, and so 
dismissed the application, 


Feld, that a Subordinate Judge exercising the functions of an Election 
Commissioner under R. 1 (3) of the Madras Local Boards Election Rules is a 
“Civil Court” within the meaning of Ss. 476, 476-A and 476-B of the Code of 
Criminal Procedure, although he is not such for the purpose of S. 115 of the 
Code of Civil Procedure or a “Court subject to the superintendance of the 
High Court” under Cl. 16 of the Letters Patent cate or S. 107 of the 
Government of India Act. 


What has to be looked at in determining whether a particular tribunal is 
a Court is not the source of the tribunal’s authority or any peculiarity in the 
method adopted of creating it, but the general character of its powers and 
activities. Ifit has power to regulate legal rights by the delivery of judg- 
ments, and to enforce its orders by legal sanctions, and if its procedure is 
judicial in character in such matters as the taking of evidence and the- 
administration of the oath, then it is a Court. 


Case-law reviewed and discussed. 

The office of the Election Commissioner was continuous although the 
incumbent might change, and the District Judge could therefore prefer a com- 
plaint in the matter. Even apart from this, under S. 476-A, Criminal 
Procedure Code, the power which the Subordinate Judge, as Election 
Commissioner, could have exercised was exercisable by the District Judge to 
whom the former was subordinate within the meaning of S. 195 (3) of the 
Criminal Procedure Code, and it was therefore open to him in that capacity 
though not as election Commissioner, to file a complaint. 


Held further, that the order of the District Judge refusing to filea 
complaint was appealable to the High Court under S. 195 (3) and S. 476-B, 
of the Criminal Procedure Code. 

Appeal against the order of the District Court of Bellary 
dated 13th February, 1934, and made in O. P. No. 3 of 1934. 


, 


K. S. Jayarama Aiyar and V. Sankaran for Appellant. 

Nugent Grant, K. S. Krishnaswami Aiyangar and T. M. 
Venugopala Mudaliar for respondent. 

A. Narasimha Aiyar for the Public Prosecutor on behalf 
of the Crown. 


The judgment was delivered by 


Curgenven, J.—This is an appeal against an order of the 
District Judge of Bellary refusing to prefer a criminal com- 
plaint of forgery against the respondent, Mr. M. Gopalaswami 
Mudaliar. Upto 10 a.m. on the Ist November, 1932, Mr. M. 
Gopalaswami Mudaliar was President of the District Board of 
Bellary. He was succeeded in that office by the petitioner 
before the District Judge, one Mr. Mahabaleswarappa. In an 
election petition which Mr. Gopalaswami Mudaliar filed in the 
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Court of the Election Commissioner to unseat Mr. Mahabales- 
warappa the document now in question was produced. We are 
not at the present stage concerned with the merits of the case, 
and it is sufficient to remark that the document, which embodies 
an order of appointment, is alleged to have been antedatcd to 
make it appear that the order originated while Mr. 
Gopalaswami Mudaliar was still President of the District 
Board. 

The election petition was heard and decided by Mr. P. 
Rajagopalan, at the time the Subordinate Judge of Bellary, 
as Election Commissioner. Subsequently his Court was closed. 
The rules for the decision of disputes as to the validity of 
elections held under the Local Boards Act (hereinafter 
referred to as the Rules) provide that, if there be no Subordi- 
nate Judge, the District Judge shall be the Election Commis- 
sioner. Application was accordingly made to the District 
Judge,—whether as such or as successor to Mr. Rajagopalan in 
the office of Election Commissioner we will discuss presently 
—to prefer a complaint. The ground upon which the applica- 
tion was dismissed was that proceedings could only be insti- 
tuted ‘on the complaint of the Election Commissioner’s Court’, 
and that ‘the new Commissioner does not exercise jurisdiction 
in continuation of his predecessor’s jurisdiction’. In other 
words, the learned District Judge found that he was without 
jurisdiction to make a complaint. 


In considering the correctness of this finding the two 
questions we have to decide are, firstly, whether the District 
Judge, qua District Judge or qua Election Commissioner, is 
competent under S. 476, Criminal Procedure Code, to make a 
complaint and, secondly, whether an appeal lies to this Court 
under S. 476-B, from his order. The former question requires 
in the first instance a decision on the point whether an Election 
Commissioner can complain of an offence ‘committed in or in 
relation to a proceeding in his Court’; because it necessarily 
follows that if he cannot complain neither can his successor 
(if he have one) nor the Court to which he is subordinate 
within the meaning of S. 195, sub-S.“".3) Criminal Procedure 
Code (see S. 476-A). Thus we “save to determine whether 
the Subordinate Judge, as Election Commissioner, could have 
made a complaint. 

Section 476 confers this power upon ‘any Civil, Revenue 
or Criminal Court’. Was the Subordinate Judge, gua Election 
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Commissioner, sucha Court? Was he, to begin with, a “Court” 
at all? We are invited to return an answer in the negative 
upon the language of R. 1 (3), which runs as follows :— 

“An Election Commissioner exercising jurisdiction under these rules 
shall be deemed to exercise such jurisdiction as a persona designata and not 
z his capacity asa Judge or other Officer of Government as the case may 

e. 

Are the terms ‘persona designata and ‘Court’ mutually 
exclusive? There can be no doubt that if by ‘Court we under- 
stand the normal Civil, Revenue or Criminal Court which 
forms a unit of the hierarchy of Courts constituted for the 
ordinary dispensation of justice, the question must receive an 
affirmative answer. The rule, it is acknowledged, owes its 
origin to a resolve to exclude the revisional jurisdiction of 
the High Court, exercisable under S. 115, Civil Procedure 
Code or other similar provision. A Full Bench of this Court, 
in Parthasaradhi Naidu v. Koteswara Raoi had held that a 
District or Subordinate Judge, in deciding an election petition, 
acts not merely as a persona designata but asa Court in the 
exercise of its ordinary jurisdiction extended for that purpose, 
so that the High Court can exercise its powers of revision 
over such decisions. Itis essential to grasp the scope of this 
ruling if we are to understand certain observations of 
Schwabe, C.J., which ran as follows :— 


“A preliminary point is taken that this Court has no power of revision 
under S. 115, Civil Procedure Code, over the decision of the District or 
Subordinate Judge when acting under that rule.” 


That depends on whether the Judges, therein referred to 
are acting as Courts, or acting merely as persona designata, that 
is to say, persons selected to act in the matter in their private 
capacity and not in their capacity as Judges. There has been 
considerable conflict of opinion on this point since the coming 
into force of this Act, and I do not think that the decisions 
that have been given on the matter are of great assistance to 
us in arriving at the proper conclusion, and we have to look at 
the Act and the rules and the law as it stands. The law is, I 
think, quite definitely established by the decision in National 
Telephone Co., Lid. v. Postmaster-General? in the words of 
Lord Parker at page 562 that: 


“ Where by statute matters are referred to the determination of a Court 
of record with no further provision, the necessary implication is, I think, that 





1. (1923) I.L.R. 47 Mad. 369: 46 M.L.J. 201 (F.B.). 
2. (1913) A.C. 546. 
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the Court will determine the matters, as a Court. Its jurisdiction is enlarged, 
but all the incidents of such jurisdiction, including the right of appeal from 
its decision, remains the same.” 


If this matter had been referred to the District Court or 
Subordinate Judge’s Court in terms, in my judgment, no 
question could arise, because, following the words of the 
judgment just quoted, the matter would be determined by the 
Court as a Court, it being given jurisdiction for this particular 
purpose, and all the incidents, which include the incident of 
being liable to revision, must follow, although no appeal would 
lie in this particular case because an appeal has been expressly 
precluded, for by S. 57 (2) of the Act, and by the rules, this 
‘decision is to be final’. But as the word ‘Judge’ is used and 
not the word ‘Court’, one has to look carefully to see whether 
the word ‘Judge’ was used of him in his capacity as Judge or 
in his personal capacity, and I think great light is thrown upon 
this by two otherrules. R. 12 (2) of the rules for election 
refers to “an election or other competent Court” and it is quite 
clear that it is there referring to a Court of a District Judge 
or Subordinate Judge; and, by R. 4 (3) of the rules for the 
conduct of inquiries, power is given to the District or Subor- 
dinate Judge in certain cases “to direct any Court subordinate 
to him to hold the inquiry”. I find it impossible to hold 
that a reference to a Judge with power to refer to a Court 
subordinate to him can mean anything else than reference to 
a judge sitting as a Judge in the exercise of his ordinary 
jurisdiction extended for that purpose. For these reasons, 
in my judgment, the power of revision lies. 


The tests applied were no doubt conclusive for the deter- 
mination of the matter then in issue. But, although the amend- 
ment of the rules has succeeded in excluding the power of 
revision, it is not equally clear that it has divested the Election 
Commissioner of his standing as a ‘Court’. As soon as we 
come to examine the exact meaning of the new rule perplexi- 
ties arise. A persona designata, as the phrase implies, is a 
person pointed out by name or other personal description in 
contradistinction to one whose identity is to be ascertained by 
the office which he holds. To qualify the phrase by stipulating 
that the Election Commissioner is to be the Subordinate 
Judge, or, if there be no Subordinate Judge, the District Judge, 
is to deprive it of all real significance, and to grant to and 


withdraw from the Local Government, at one stroke, the power 
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of designating the person who is to exercise these functions. 
We take the meaning to be simply this, that the selected Judge 
is to act not in virtue of his jurisdiction as such Judge butin 
virtue of a species of extra-jurisdiction, specially conferred. 
The work has no connection with his ordinary duties; but so 
far from being done by him as persona designata it attaches 
to him by virtue of his Office, and he does it ex-officio. 


This construction of the rule suffices to secure the object 
with which it was drafted and, as we shall show, averts certain 
consequences which we cannot but think would be unforeseen 
and undesigned. The object was to remove the Election 
Commissioner from among the ranks of those Courts which 
are subject to revisional jurisdiction of the High Court. He 
has been placed in a position apart, outside ‘the Civil Courts of 
the Presidency of Madras’ referred to in Cl. 16 of the Letters 
Patent. This results from the manner of his appointment and 
the sources from which he derives his authority. Although 
the powers may be exercisable by one of the ordinary judicial 
officers, they are in all respects exercised independently of the 
ordinary judicial powers. In this sense it may be said that the 
Commissioner is persona designata working in isolation from 
other judicial authorities. 


But the possession of these characteristics, it will be seen, 
in no way necessarily decides what are the powers which the 
Commissioner is to exercise and what is the procedure he is 
to follow. It does not serve in any way to distinquish in kind 
of his activities from those, say, of his alter ego, the Subordi- 
nate or District Judge. While therefore the circumstances of 
his appointment hold him aloof from the ordinary Civil Courts, 
it by no means follows that, if to be a ‘Court’ means to satisfy 
certain general tests which may apply independently of specific 
statutory provisions, he is nota Court merely because the rule 
provides that he should exercise his functions as persona desig- 
nata. We can discover no reason why a persona designata 
should be incapacitated from functioning as a Court. And we 
think that the question whether he is or is not a ‘Court’, as 
that word is used in Ss. 476 and 195, Criminal Procedure Code, 
is not to be decided otherwise than upon a consideration, firstly, 
of any definitions which that word, or words allied to it, has 
received in any act regulating judicial procedure, and, secondly, 
upon the answer to be given to the question whether an 
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Election Commissioner, in respect of the subject-matter of his 
enquiry, and of his general behaviour in relation to it, is 
distinguishable from a Court. 

Definitions are of limited scope, being framed only for 
the purposes of the Act in which they occur, unless specially 
extended. Such are the definitions of ‘Court’ in S. 3 of the 
Evidence Act, and of ‘Court of Justice in S. 20 of the Indian 
Penal Code. By S. 4 of the Criminal Procedure Code the 
latter phrase is to be understood in the same sense in that 
Code. The definition in the Evidence Act requires that the 
person constituting the ‘Court’ shall be legally authorised to 
take evidence. The Penal Code defines a ‘Court of justice’ as 
a Judge acting judicially, anda Judge as every person ‘who is 
empowered by law to give, in any legal proceeding, Civil or 
Criminal, a definitive judgment, or a judgment which, if not 
appealed against, would be definitive, or a judgment which, if 
confirmed by some other authority, would be definitive’. It is 
not disputed that an Election Commissioner trying an election 
petition would fall within these definitions. This brings us to 
the second and more general test—that of the nature of the 
subject-matter and of the Commissioner’s action in relation to 
it. We take it to be clear that all matters which may form the 
subject of an election inquiry relate to rights of a civil nature. 
These rights have been created by statute, or statutory rule, 
and are enforceable under S. 42 of the Specific Relief Act. 
Under S.9 of the Civil Procedure Code, the ordinary Civil 
Courts have jurisdiction to try all suits of a civil nature, 
excepting suits of which their cognizance is either expressly 
or impliedly barred. Such a bar is created by R. 1, which 
provides that an election may only be called in question by an 
election petition. But for this, the ordinary Courts would 
have jurisdiction to try these disputes as ordinary suits. (See 
Sabhapat Singh v. Abdul Gaffurl, Gur Charan Das v. Har 
Sarup?, Mahamed Matjaddin Khan v. Janakiballav Duti3 and 
Sarvothama Rao v. Chairman, Municipal Council, Saidapets. 
It would be somewhat difficult to accept the proposition that 
the mere transfer of the cause to a special tribunal altered its 
character. Next, does the manner in which it is dealt with 
accord with the procedure of a ‘Court’? It is laid down in 





1. (1896) LL.R. 24 Cal. 107. 2. (1912) I.L.R. 34 AH. 391. 
3. (1932) 37 C.W.N. 122. 
4. (1923) LL.R. 47 Mad. 585: 45 M.L.J. 23. 
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. R: 6 that an election petition shall be inquired into ‘as nearly 


as may be in accordance with the procedure applicable under 
the Civil Procedure Code, 1908, to the trial of suits’. The 
device of assimilating the procedure, to be followed in special 
inquiries to the ordinary Civil Procedure is usual—for other 
instances see S. 192 of the Madras Estates Land Act and 
S. 17 of the Provincial Small Causes Courts Act. In all such 
cases the procedure, is, we think it will be found, judicial in 
character, though the mere application of such procedure may 
not necessarily suffice to create a ‘Court’. It is, for instance, 
an essential feature of the power of a Court that it should be 
able to give ‘a definite judgment’ upon the matter in hand, and 
this power is not conferred merely by extending the provisions 
of the Civil Procedure Code. This was recognised in Bilas Singh 
v. Emperor! where the function of the Election Commissioners 
was found to be not to decide but to report. This was a fatal 
objection to holding that they constituted a ‘Civil Court’, as 
that expression is used in S. 476. In Shell Co. of Australia v. 
Federal Commissioner of Taxation? the Judicial Committee 
had to decide whether a ‘Board of Review’, created by the 
Income-tax Assessment Act of the Commonwealth of Aus- 
tralia, was a Court, and it was found instructive to compare 
its powers with those of the tribunal which it had succeeded 
the Board of Appeal. The orders of the Board of Appeal, it 
was pointed out, on questions of fact, were expressly declared 
to be final and conclusive on all parties, whereas the orders 
of Board of Review were not to be conclusive for any purpose 
whatsoever. We may also quote the following passage from 
the judgment: 


What is ‘judicial power’? Their Lordships are of opinion 
that one of the best definitions is that given by Griffth, C.J. in 
Huddart, Parker & Co. v. Moorehead3 where he says: 

“J amof opinion that the words ‘judicial power’ as used in S. 71 of the 
constitution mean the power which every sovereign authority must of neces- 
sity have to decide controversies between its subjects, or between itself and 
its subjects, whether the rights relate to life, liberty or property. The 
exercise of this power does not begin until some tribunal which has power 
to give a binding and authoritative decision (whether subject to appeal or 
not) is called upon to take action”. 

After observing that there may be tribunals with many of 
the trappings of a Court which, nevertheless, are not Courts in 


L (1925) LL.R. 47 All. 934, 2. (1932) A. C. 275. 
3. (1909) 8 Com.L.R. 330., 
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the strict sense of exercising judicial power, and enumerating 
a number of negative propositions on the subject, their Lord- 
ships held that the Board of Review was an administrative 
tribunal, not a Court, emphasis being laid, as we have said, 
upon the test as to the conclusive character of the orders 
passed. Judged by this test, an Election Commissioner 
equally with a Subordinate or a District Judge appears to 
exercise the functions of a Court. 


A case which deals with the subject on broad lines, and 
which has been-approved in later cases, is Raghoobuns Sahoy 
v. Kokil Singhi. The question was whether a Collector, acting 
in appraisement proceedings under the Bengal Tenancy Act, 
was a Court. These general observations are made: 


“The word ‘Court’ used in S. 195, Criminal Procedure Code without the 
previous sanction of which offences therein referred to committed before it, 
cannot be taken cognizance of, has a wider meaning than the words ‘Court of 
justice’ as defined in S.20 of the Penal Code. It includes a tribunal em- 
powered to deal with a particular matter and authorised to receive evidence 
bearing on that matter, in order to enable it to arrive at a determination.” 

This was followed in Nanda Lal Ganguli v. Khetra Mohan 
Ghose? which decided that the President of the tribunal con- 
stituted under the Calcutta Improvements Act was a ‘Court’ 
within the meaning of S. 195, Criminal Procedure Code. Here, 
as elsewhere, the learned Judges were impressed by the 
mischief which would ensue if ‘any private person who 
alleged that false evidence had been given before the tribunal 
might institute a prosecution without any control on his action 
by the, tribunal before whom the evidence was given’. In 
Madras it has been held: by a Full Bench Afchayya v. 
Gangayya’ that a Registrar is a Court for the purposes of 
S. 195, Criminal Procedure Code. Parker, J. thought that the 
word ‘Court’ in that section had the same meaning as that 
assigned to it in S: 3 of the Evidence Act. Shephard, J. 
analysed the Registrar’s procedure, and found that it was on 
the lines which are to be followed in the adjudication of an 
ordinary civil suit. In the order of reference, to which the 
third judge, Muttuswami Aiyar, J. was a party, stress is laid 
upon this aspect of the matter and upon the need for the 
restrictive provisions of S. 195. Another decision—that a 


1. (1890) I.L.R. 17 Cal. 872. 2. (1918) I.L.R. 45 Cal. 585. 
` ` 3. (1892) LL.R. 15 Mad. 138:2 M.L.J.64 (F.B.). i 
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Tahsildar holding an inquiry as to whether a transferof names 
in a land register should be made or not, is a revenue Court— 
was upon the same lines Queen-Empress v. Munda Shettil. It 
was followed in Nataraja Aiyar, In re? where it was held that 
a divisional officer hearing appeals under the Income-tax Act 
is a Court. 


In England, too, the question what is a ‘Court’ has been 
answered, not by reference to any formal definitions or hard- 
and-fast system of classification but by analysing the functions 
and procedure of the tribunal under scrutiny. The term is 
restricted to such tribunals as exercise jurisdiction over 
persons by reason of the sanction of the law, and not merely 
by reason of voluntary submission to such jurisdiction: (8 
Hals. 1166). Hence arbitrators do not constitute a Court. 
We have already referred to the Privy Council case Shell Co. 
of Australia v. Federal Commissioner of Taxation’, Another 
instructive discussion of the subject is to be found in Co- 
partnership Firms v. Marvey-Smitht where Sankey, J. (as he 
then was) had to decide whether a military tribunal constituted 
under the Military Service Regulations Order, 1916, to deal 
with questions of exemption was a Court of Justice. The 
learned Judge applied the tests of (1) the constitution, (2) the 
functions, and (3) the procedure of the tribunal. As to (1) 
the mere method of appointment was not a deciding factor. 
(2) The functions were found to include the power to inter- 
fere with the status of a man, in other words, a civil right was 
involved. (3) The proceedings were ordinarily to take place in 
public, and the fact that the chairman possessed a casting vote 
did not make the tribunal non-judicial. Certainly the trubunal 
then in question was of a far more equivocal nature than is an 
Election Commissioner. 


To summarise the effect of these decisions, it would seem 
that we have to look not to the source of a tribunal’s authority 
or to any peculiarity in the method adopted of creating it, 
(though it is undoubtedly a consideration that it derives its 
powers mediately or immediately from the Crown) but to the 
general character of its powers and activities. If it has power 
to regulate legal rights by the delivery of definitive judgments, 





1. (1900) I.L.R. 24 Mad. 121. 
2, (1912) I.L.R. 36 Mad. 72: 23 M.L.J. 393. 
3. (1931) A. C. 275. 4, (1918) 2 K. B. 405. 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 599 


and to enforce its orders by legal sanctions, and if its proce- 
dure is judicial in character, in such matters as the taking of 
evidence and the administration of the oath, then if is a ‘Court’. 
Not only do the powers and procedure of an Election Commis- 
Sioner respond to these tests, but there is no other test 
applicable to an undoubted Court which they fail to satisfy. 


In all these respects the one Court is indistinguishable from the 
other. 


It is then contended that although an Election Commis- 
sioner may be a ‘Court’, still he is not a ‘Civil, Revenue or 
Criminal Court’ within the meaning of S. .476. The 
corresponding interpretation-clause to S. 195 runs thus: 

“In clauses (b) and (c) of sub-S. (1) the term ‘Court’ includes a Civil, 
Revenue or Criminal Court, but does not include a Registrar or Sub-Registrar 
under the Indian Registration Act, 1897.” 

It must be found, therefore, that an election commissioner 
is a ‘Civil Court’ as here understood. We find some confusion 
created by the use of this term in two different senses. It is 
used in the narrower sense of a Court established under the 
Civil Courts Act and-governed by the provisions of the Proce- 
dure Code. S. 3 of the Code makes the district Court 
subordinate to the High Court, and ‘every Civil Court of a 
grade inferior to that of a District Court... . subordinate 
to the High Court and District Court’. Such Civil Courts are 
amenable: to the revisional powers of the High Court under 
S. 115, Civil Procedure Code and to its powers of superinten- 
dence and control under Cl. 16 of the Letters Patent and S. 106 
of the Government of India Act. We have already found that 
an Election Commissioner is no longer a ‘Civil Court, in this 
sense, and it seems to us that such decisions as Lakshmanan 
Chetty v. Kannapparl and The Municipal Corporation of 
Rangoon v. M. A. Shakur? do not intend to go further than this. 
If certain observations in the latter judgment are read in this 
context, we do not think that the view we propose to take runs 
counter to them. The judgment of Mukerji, J. in Masoon Ali 
Khan v. Ali Ahmad Khans appears to hold that a persona 
designata and a ‘Court’ are two mutually exclusive positions. 
As we have already pointed out, this is true of a persona 
designata and a ‘Civil Court’ in the narrower sense, and that 





1. (1926) LL.R. 50 Mad. 121: 51 M.L.J. 738 (F.B.). 
.2. (1925) LL.R.3 Rang. 560. i 3. A.I.R. 1933 AIL 764, 
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was enough in that case to decide that the High Court could not 
exercise revisional jurisdiction. 


-If an Election Commissioner is a Court at all, it would 
seem indisputable that he must be a ‘Civil Court’, because he 
settles disputes which, but for the existence of this special 
jurisdiction, would fall to be decided by the ordinary Civil 
Court. To adopt the language of the Privy Council in 
Nilmoni Singh Deo v. Taranath Mukerjee his Court is a Civil 
Court ‘in the sense that it is deciding on purely civil questions 
between persons seeking their civil rights’. He is only not a 
‘Civil Court’ as that expression is used to denote the Courts of 
ordinary civil jurisdiction. There seems to be no doubt that 
the expression ‘Civil Court’ is used in Ss. 476 and 195 of the 
Criminal Procedure Code not in this restricted sense, but as 
denoting a Court which is exercising powers, and dealing with 
matters, of a Civil nature. We have already extracted from 
Raghoobuns Sahoy v. Kokil Singha the opinion that, for the 
purposes of S. 195, Criminal Procedure Code the expression 
should be given the widest possible meaning. 


In the Full Bench case, Empress of India v. Sabsukh? the 
question arose whether the Court of a Deputy Collector was a 
Civil Court for the purposes of the corresponding sections of 
the Code of 1872. This question would no longer arise under 
the present Code, because Revenue Courts’ are expressly 
included, but the decision contains some expressions of opinion 
as to the meaning of ‘ Civil Court’. Thus Stuart, C. J. says: 

“ By ‘ Civil Court’ bere I understand any Court established for the 
administration of Civil Justice as distinguishable from 2 Criminal Court. To 
hold otherwise would be to give to Revenue Courts and their suitors un- 
limited powers of prosecution in such cases, for which no intelligible reason 
has been attempted to be offered, or could possibly be given, the essence of 
such offences being the perjury or false swearing and falsehood common to 
all Courts which act upon written or spoken evidence, and it could not for a 
moment be contended that a Revenue Court is not such a Court”. 

According to Pearson, J. in these sections Civil Courts are 
broadly distinguished from Criminal Courts: 


“ There is no reason to suppose that by the terms ‘ any Civil Court’ only 
the ordinary Civil Court is meant. The object in view is to prevent wanton 
groundless or malicious prosecutions of the offences therein mentioned, by 
requiring the sanction of the Courts in or before or against which those 





1. (1882) L.R. 9LA. 174: LL.R. 9 Cal. 295 (P.C.). 
2. (1890) I.L.R. 17 Cal. 872. 3. (1879) I.L.R, 2 All, 533 (F.B.). 
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offences may be committed to the prosecution of them. It is impossible to 
suppose that the restriction thereby imposed on such prosecutions is appli- 
cable only to such offences committed in or before or against the ordinary 
civil Courts, and not equally to similar offences committed in or before or 
against the revenue Courts which, not less than the ordinary civil Courts, 
try and determine suits of a civil nature.” 


Straight, J., considers that the expression ‘Civil or 
Crimial Courts’ is intended to include ‘all tribunals concerned 
in the administration of Civil or Criminal justice’. A case 
directly in point, being that of a District Judge hearing an 
election petition, is In re Nanchand Shivchand1, The learned 
Judges, after putting aside as inapplicable a ruling that the 
District Judge would not be a civil Court amenable to revision- 
ary jurisdiction, adopt the test proposed in Raghoobuns Sahoy 
v. Kokil Singh, adding: 

“We think that the same reasons which necessitate the precautions 
imposed on a prosecution in respect of offences committed in regard to an 
ordinary Civil or Criminal Court equally require that those precautions be 
observed where the alleged offences have occurred in connection with 
proceedings held by the District Judge acting under the Municipal Act.” 
There is thus clear authority for giving a wide construc- 
tion to the expression ‘Civil Court’ in the sections of the 
Criminal Procedure Code now under reference—such a 
construction as found favour with the Privy Council in 
Nilmoni Singh Deo v. Taranath Mukerjee3, All agree that an 
Election Commissioner ought to be able to control the institu- 
tion of criminal proceedings in respect of offences committed 
in his Court and this cannot be the less necessary for the 
reason that he may be styled persona designata. He should 
also receive the protection afforded by Ss. 480 to 482 of the 
Code. We consider that he is a ‘Civil Court’ for these 
purposes. 


Two minor points remain. The learned District Judge 
was unable to regard himself as exercising jurisdiction in 
continuation of that of his predecessor, before whom the 
alleged offence was committed. This position has not been 
taken up before us, and seems untenable in face of the 
terms of S. 14 of the Madras General Clauses Act. The 
office of Election Commissioner was continuous, although the 
incumbent changed. Apart from this, under S. 476-A, the 
‘power which the Subordinate Judge, as Election Commissioner, 





1. (1912) LL.R. 37 Bom. 365, 
2, (1890) LL.R. 17 Cal. 872, 3. (1882) I.L.R. 9 Cal. 295, 
76 


Mahabales- 
warappa 


GA 
Gopala- 
swami 
Mudaliar. 
Curgen- 
ven, J. 


ee See ae ee eea E zar Pi >z E 
602 THE MADRAS. LAW JOURNAL Řttokts. [vob 


.Mahabales- cotild have ‘exercised was exercisable by the Cotirt to which 

warappa he was subordinate within the meaning of S. 195, sub-S. (3), 

- Gopala: i.e., by the District Judge as the principal Court having ordinary 
tie. civil jurisdiction within the-local limits of whose jurisdiction 
PA the Election Court was situate. Accordingly it was open to 

-Curgen- 

“yen, J. ‘the: District Judge, in -that capacity and not as Election 
| Cominissioner, to file a complaint. This consideration settles 
the other question, that of the appealability of his order; for 
-under?Ss: 195 (3) and 476-B it will be appealable to-tlie Court 
‘to which appeals ordinarily lie from the Court of the District 


Judge, i.e., the High Court. 


We conclude accordingly that ‘the District Judge had 

So jurisdiction to make a complaint under S. 476, Criminal 
Procedure Code, in this case. We must therefore ‘set aside his 
order dismissing the petition and direct him to dispose of it, 
according to law. 

: K. C. —— Appeal allowed. 

' IN THE HIGH COURT OF JUDICATUREAT MADRAS. 


, “°° PRESENT:—MR. Justice STONE AND MR. JUSTICE 
PanpraNG Row. ` ET 
Ravella Mangamma .. Appellant* (Plaintif) 

: s v. 

‘Bollepalli Samenamma and others .. Respondents (Defen- 

a . -~ dants 1 to 6 and 8 to 

oO 28): 


Hindu Law—Adoption—Authority to adopt—E-xistence of the existence 


A 


Mangamian a daughter's son—No mention of him in the husband's authority—C: ircumstan- 
Rama- ces to indicate corrupt and capricious motives—Adoption invalid, 
. namma, Where an authority to adopt given by the gnatis to a widow after nearly 


20 years after the death of the widow’s husband, contained the following 
statement :—“ You were in the state of pregnancy at the time of the death 
.of your husband; he then told us and others ‘ My wife is pregnant. If no 
‘son be born, and if any one of you he blessed with a son, kindly give one 
‘such boy in adoption to my wife, and let my line be perpetuated’, Having 
‘said'so, he died. In accordance- with his wishes, you, immediately on 
„the birth of a son to V amongst us, having now approached us, the nearest 
gnatis ‘and expressed-to us, in the presence of the undermentioned witnesses, 
a desire that you would adopt the said V’s son and thereby keep up the line, 
“we; as.now desired by you, and as expressed to us by your husband at the 
time of his death, have hereby accorded to you permission to adopt V's 

son. » R 

` Held, that in the absence of reliable evidence as to the husband’s autho- 
rity on which was based the later ratification of the gnatis combined 
with- other circumstance, viz, the fact that the dying man who had a. 


AE aaeanoa 











* A. S. No. 147 of 1928. _ ,2ist December, 1934, 
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grandson by his daughter at the time should not have mentioned him but 
left the matter with the expression of a hope that the agnates, none of 


whom had a son, should, if and when they had one, give that son in ‘adop- - 


tion, and the highly suspicious circumstance that the adopted boy’s natural 
parents had been living with the adoptive mother and that the adopted ‘boy’s 
natural father had been the recipient of some immoveable properties by 
alienation, were sufficient to indicate that the motives of the parties were 
corrupt and capricious so as to render the adoption invalid. 

Kandaswami Goundar v. Chinnammal, (1933) 37 L. W. 729 at 730, 
Subrahmanyam v. Venkamina, (1903) I. L. R. 26 Mad. 627 and V ips aia 
Subrahimaniam (1907) I. L. R. 30 Mad. 50, relied on. 

Appeal against the decree of the Court of the Suboidindte 
Judge of Guntur in O. S. No. 2 of 1926. 

P. Satyanarayana Rao for appellant. 

Ch. Raghava Rao, K. Kameswara Rao and B. T. M. 
Raghavachari for respondents. 
The Court delivered the following 
JupamMEnt.—The questions raised by this appeal are two 
viz, ` ‘ 

(1) Whether the alleged adoption said to have been made 
by one Subbamma of the third defendant was made at all. 

(2) Whether, if made, it was made without authority. 

The evidence of the fact of adoption is weak but I am 
not prepared to differ from the trial Judge’s finding that thére 
was an adoption, bearing in mind that the registered deed of 


authority (Ex. 1) probabilizes the story of adoption, it being 


improbable that the guatis and the widow would have gone to 
the trouble of registering a deed of authority and then stopped 
short without effecting the adoption which need only involve a 
very simple ceremony involving no expense. It is true-that the 
story told of the adoption describes an elaborate ceremonial 
adoption, with Brahmins chanting mantrams, and drummers 
and pipers performing, a form of adoption neither necessary 
nor usual in the case of Sudras, and I view with suspicion the 
whole story but my suspicion does not go so far as to prepare 
me to disagree with the trial Judge’s finding of fact on this 
point. 

There remains however, the question of authority. That 
there was a deed of authority cannot be, and is not, disputed. 
It was registered in 1911. The ground of attack is that,-the 
.gnatis did not give a bona fide authority for the purpose of 
getting a-boy adopted to the deceased—(Subbamma’s husband ) 
so that there might be someone to perform the ceremonies for 
the deceased and protect the inheritance. It is said that the 
widow and the gnatis entered into this arrangement simply to 
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‘enable the widow: to divide her ‘deceased husband’s ‘property 


, amongst various relations and that the case falls within the 


class of case of which Venkamma v. Subrahmaniam} is an 


example... 


: "Before I examine that liie of attack it is necessary to bit 
on one side another ground, urged by the appellant: It is ‘said 


-that at the time of the deed of adoption there’ was living a son 
‘born'to the daughter of the deceased husband of Subbamma. 
That daughter was the child by a first wife. At the time of 


the adoption it is said that son had reached the age of fifteen, 
ie. had had his fifteenth birthday and therefore was in the 
view of the Hindu Law, of age. The Majority Act does not 
‘affect the capacity of a person to “act in the following matters 
(namely)........ adoption”, „and this exception, it is said, 


-excludes from the operation of the Majority Act the power to 


authorize an adoption that being an dct relating to adoption 
and therefore an act in adoption. 

‘Jt is further said that Ramesam, J. held in Anne 
Brahmayya v. Chelasami Rattayya? that a daughter’s son, 


though not an agnate, should be consulted when he is the 
nearest male heir. The whole ground of that opinion was that 


the term “sapindas” is not co-extensive with the term “agnates” 
but includes a daughter’s son who is the nearest in the line of 
succession (though it includes no other class of cognate). It, 
of course, is a point that only arises where no authority has 


been given by the husband... Its reason is to be found in the 


facts (1); that a daughter’s son, can himself safeguard the 


‘spiritual welfare of the deceased (so that adoption becomes 
from that angle unnecessary), and, (2) being the next in 


succession, is the person most directly concerned with the pre- 
servation of the estate (which i is the remaining proper person 
for the adoption). This opinion of Ramesam, J. was not 
concurred in by Jackson, J., in the same case, who followed 
Viswasundara Row v. $ omasundara Rao’, where Oldfield and 


‘Phillips, JJ. held the contrary. It is difficult however to see 


where the reasoning underlying Ramesam, J.s conclusion 

‘breaks. down and the ground. upon. which he distinguishes in - 
Viswasundara Row y. Somasundara Rao’ is; if I may say, so 
proni: His view was preferred to, that of Viswasundara Row 











. 1 (1906). 341A. 22; LLR, 30 Mad. 50:17 MLJ. 114 (P.C). 
E (1924) DLN ate a Sa ma ee LL.R. 43 Mad. 876, 
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y. Somasundara Raot in Kesar Singh v.. Secretary of State for 
India? where the texts were again fully considered and the 
opinion expressed by Ramesam, J. agreed with. That later 
case is, it is true, concerned . with circumstances where there 
are no agnates, . It decides, simply, that in such a case the 
nearest cognate reversioners can authorize the adoption. But 
the reasoning points to the ‘conclusion . that. where there are 
agnates, but so remote that the daughter’s ‘son is the nearest 
male heir, such daughter’s son should be consulted. 

I do not however consider it desirable or necessary to 
express any definite opinion on this point for two reasons: (1) 
according to the opinion of the Judicial Committee in 
Kristnayya v. Lakshmipathi8 a substantial majority of those 
consulted suffices and (2) the evidence of age is so uncertain in 
this case that it is impossible to say that the plaintiff has 
proved that the daughter’s son had reached the age of majority 
even according to Hindu Law and even assuming (an assump- 
tion by no means clear) that the giving of authority to adopt, 
as distinct from adopting, is an act “in adoption”. It is true 
that the learned trial Judge in paragraph 30 says “when the 
adoption took place (the daughter’s son) ‘must have been 15 
years old” but, that statement is not a finding but a deduction 
from various dates spoken t to by the plaintif. In, paragraph 33 
he says: - 


“I am not prepared to hold on the evidence that (the daughter’s son) was 
a major on the date of adoption”. 


It would.seem that the learned Judge had in mind 18 as 
the age of majority for he adds “I have shown that plaintiff’s 
own evidence does not support such a theory”. But it is clear 
that this point (that the age of majority is15 for this purpose) 

. was never taken before the learned Judge. His judgment isa 
very carefulone. ‘On the question of whether a daughter's son 
should be consulted he goes fully into the authorities. | There 
is no mention, however, of the majority Act, or the point 
whether this falls within the class of acts excepted from the 
provisions of that Act. Had that -been argued he would 
undoubtedly have examined the’ weight of the Plaintiff’s 
evidence as to age. He merely states what that evidence put 
at its highest amounts to.: Having concluded that, at best, it 
shows the boy to have been 15, he does not go-on to determine 


a SS aS PDN SSI DEER OE SED RE RES 
Je (1920) LLL. R. 43 Mad. 876, 
(1926) LL.R. 49 Mad. 652: 51 M.L.J. 16. 
3, (1920) 47 LA. $9; LL.R, 43 Mad. 650: 39 MLJ. 70 (P.C). 
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whether that was really -his age. Having in mind 18 as the 
age, it was unnecessary to’ scrutinize the plaintiff’s evidence. 
If, however, ‘15 had been the ¢ritical age it would have been 
fiecessary ‘to examine carefully the evideice in’ support of the 
conclusion that he was fifteen and the evidence’ will not stand 
this scrutiny. In my opinion therefore it is not established 
that ‘the daughitér's son was at the material state, of age—even 
assuming that the age of majority for this purpose is 15, an 
assumption: which, I repeat, I regard as dubious. 

_- That leads me to the main question. Was the adoption 
bona fide or corrupt and capricious? , W 

The ‘story disclosed in EX. 1 I regard as incredible. It 
represents the agnates as saying, twenty years after the death 
of the adopting widow’s husband,-that shortly before his death 
he called them together; pointed out that his wife was preg- 
nant; that the child might bea girl. He then asked them to 
be so kind, if one of them should be blessed with a son to give 
that boy in adoption so that’ “my line may be perpetuated”. In 
argument before us it is not suggested that that amounts to 
authority. It is even said it does not represent a present wish 
for a son to be adopted if the child in the event prove to be a 
daughter, but is merely a statement ‘made to satisfy a grieving 
wife and having no purpose beyond that. 


The reason why the counsel was driven to sich an argu- 
ment is to be found in the fact that at the time in question the 
dying man’s eldest daughter had a son and it is simply incredi- 
ble that if the dying man was mainly, or at all, concerned with 
the perpetuation of his linehe should not have made mention 
of his grandson but should have left the matter with the 
expression of a hope that the agnates, none of whom had a 
son, ‘shduld, if and when any had a son, give that son. There 
is no suggestion that the.grandson was unsuitable, or that the 
grandson or his parents were on terms of-enmity with the 
dying man. The omission to mention him casts a grave doubt 
over the story set out.in the deed of authority. 


“But if the matter stopped there I should feel a difficulty 
in arriving at the serious conclusion that this adoption was 


‘corrupt and capricious. But when the result is looked at it 


so strengthens the view that the adoption was really intended 
to enable the widow to dispose of the property, that I feel no 
other conclusion is consonant with all the facts. 
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At the time of this adoption the ancestral estaté amount- 
ed to approximately 51 acres. The adopting’ mother was in 
charge from 1911 to 1918 when the adopted boy became of age. 
During that time the natural father and another male relation 
appear to have lived in the house of the adopting family. Either 
before or very shortly after majority had been reached one 
finds the property had been disposed of as follows :— 


5-15 acres had gone to the natural father; 15-25 acres was 
given to the daughter of the adopting mother; 17:5 acres had 
gone to the brother of the adopting mother; 7-0 acres had 
been disposed of to the adoptive mother’s sister’s husband’s 
sons. All these alienations appear to have been for no.con- 
sideration except the first which was a.sale for Rs. 600. . The 
subject-matter of that sale was shortly afterwards re-sold by 
the natural father for presumably the proper price, viz., 
Rs. 2,000. As arusult of these alienations all that-was left 
within a few months of the boy’s attaining majority was 
7 acres.. 


Iam prepared to assume that all these alienations were 
made by the son though there is much evidence to the effect 
they were made before 1918 by the mother. It is said if that 
assumption is made it is straining suspicion to find a cons- 
piracy in 1911, which only had an effect in 1918. Having 
regard however to the extremely dubious nature of the 
evidence as to adoption and to the fact that during the inter- 
vening years at least two of the male relations including thé 
natural father were living at the adopting family house and 
most probably on the income from-the family lands I have 
arrived at the conclusion that from the very beginning the 
agnates benefited and when the boy came.of age he could 
easily have been made to effect these alienations the alterna- 
tive being that the fact of his adoption would have been 
denied. Earlier open alienations by the mother would have 
been. difficult, for, the daughter’s son, the nearest reversioner, 
was alive. It is urged in favour of thè probability that he 
was bona fide adopted, that the adopting mother was his 
foster mother he having been born in her house and having 
lived there ever since. But there is nothing in that when it is 
remembered that he was born in that house because his parents 
lived there. He had been there ever since because his parents 
had lived there ever since. : 
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The law cannot be more térsely, or, I think, accurately 
expressed than in the sentence of the judgment of Madhavan 
Nair, J., reported in Kandaswami Goundar v. Chinnammal: 


“ If the consent of the sapinda was obtained under the circumstances 
which show that he gave the consent with a view to benefit himself, or if the 
facts show that the widow was making the adoption to defeat the interest of 
this or that sapinda, and not to promote the spiritual welfare of her husband 
then the motives of the parties are said to be ‘corrupt and capricious’ and 
the adoption will be invalid for that reason”. r 

- Adopting that statement I conclude on the circumstances 
here present that the motives of the parties were corrupt and 
capricious and the adoption is invalid. 


- So far as defendants 5, 6, 17,19 to 21 and 23 to 25 are 
concerned the appeal has not been pressed and so far as these 
defendants are concerned, the appeal must fail and the appel- 
lant will have to pay the costs of these defendants. Against 
the other defendants the appeal succeeds and the appellant will 
have her costs of this appeal and in the Court below (the 
Government will be paid court-fee in Court below on the 
plaint and the costs and court-fees being proportionate among 
the unsuccessful defendants according to their interest in the 
plaint properties. 


Pandrang Row, J.—I agree entirely with my- learned 
brother that there are considerable doubts in ‘this case as to 
the actual factum of adoption, and that even assuming the 
adoption did take place in fact it was made from corrupt 
motives and is therefore invalid. I wish however to add a 
few words on another aspect of the case which has been 
briefly referred to in the judgment of my learned-brother. 


The present case seems to be more or less on all fours with 
Subrahmanyam v. Venkamma? which was finally decided by 
the Privy Council, vide Venkamma v. Subrahmaniam3, In 
both cases it was stated both in the deed of authority to adopt 
as well as in the pleadings in the suit that there was a previous 
authority by the deceased husband of the adopting widow. In 
Subrahmanyam v. Venkamma?, the deed of authority ran in the 
following terms: 


“ Both during his lifetime as well as at the time of his death, he felt 
sorry for his having had no issue and had expressed his opinion by telling 
SSS aT 
1. (1933) 37 L.W. 729 at 730, 
2. (1903) LL.R. 26 Mad. 627: 13 M.L.J. 239. 
3. (1906) L.R. 34 LA. 22: LL.R. 30 Mad. 50:17 M.L.J. 114 (P.C.). 
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you and myself and other gnatis that a boy should be adopted for him and 
the family be perpetuated. In pursuance of that authority you have also 
sought authority from me, a Sannihitha Gnathi, for adopting a boy to your 
said husband. So I also agree out of my free will to your adopting, ete.” 


In the present case the deed of authority, Ex. I, runs as 
follows: 


“You were in the state of pregnancy at the time of the death of your 
‘husband, Kotapathi Anandam. He then told us and others, “My wife is 
pregnant. If no son be born, and, if any one of you be blessed with ason, 
please give one such boy in adoption to my wife, and let my line be perpe- 
tuated.” Having said so, he died. In accordance with his wishes, you, 
immediately on the birth of a son to Venkiah, amongst us, having now 


approached us, the nearest gnatis and expressed to us, in the presence of.the. 


undermentioned witnesses, a desire that you would adopt the said Venkata- 
ramiah and thereby keep up the line, we, as now desired by you, and as 
expressed to us by your husband at the time of his death, have hereby 
accorded to you permission to adopt Venkiah’s son, Venkataramiah.” ' 


In Subramanyam v. Venkammal it was held that the 


authority given by the reversioner did not constitute an inde-. | 


pendent assent of the kind contemplated by the Hindu law. In 
that case also as in this the natural father of the adopted boy 
gave evidence in support of the alleged authority of the 
deceased, and the alleged authority was disbelieved. In the 
present case also the story of the alleged authority by the 
deceased Anandam must be disbelieved. This aspect of the 
case has not received adequate consideration at the hands of 
the learned Subordinate Judge and he has not recorded any 
definite finding as to whether this alleged authority by Anan- 
dam was true. The case of the adopted son, third defendant, 
as set forth in the written statement was rested not merely on 
the authority given by the reversioners in 1911 but also on the 
fact that Anandam himself had left instructions before his 


death in 1891 that his wife Subbamma should adopt a boy in 


-the event of a son not being born to him, and further instruct- 
ed the executants of the authority to give one of their sons in 


adoption to him in the said event. There can be no doubt . 


therefore that in this case the adoption was based not merely 
on the authority or assent of the reversioners but also on the 
alleged authority given by the husband before his death. The 
authority is spoken to only by two witnesses, namely, the 
natural father of the adopted boy, Venkayya, D. W. 1 and an 
Archaka D. W. 3. The latter’s evidence is, we think, of very 
little value. He is a manof very low status and it is difficult 





1. (1903) LL.R. 26 Mad. 627: 13 M.L.J. 239. 
77 
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to believe that he could have been present at the time when the 
deceased died, an event which took place nearly 36 years 
before he was examined as a witness, when admittedly hé was. 
not a permanent resident of the village in which Anandam 
died. According to him he had migrated to that village 
shortly before. As regards D. W. 1, according to him he 
could have been only 14 years old at the time when the 
alleged authority is said to have been given. After an interval 


_ of 35 or 36 years he is prepared to come forward and swear 


that he remembers accurately the authority given by the 
deceased Anandam. It is most improbable that Anandam 
would. have given such authority when he had a grandson by 
his daughter living and had every reason to expect other grand- 
sons by the other daughter, the plaintiff. In fact it would 
appear as if the plaintiff herself was either pregnant or had 
just given birth to a child at the time of Anandam’s death. In 


‘any case, I have no doubt this story of the alleged authority 


by Anandam is a pure invention and that it was never given. It - 
was not mentioned at any time till 20 years after, and that too 
only in the deed of authority executed by the reversioners. 
Their Lordships of the Privy Council have held in a case of this 


‘kind that the failure of the alleged adopted son to prove the 


authority of the father enters deeply into the question 
whether the consent of the reversioners is sufficient. The 
consent of the reversioners purports itself to be based on the. 


authority given by the deceased, and it is therefore clear that 


their consent was given, “not in the exercise of an independent 
judgment on the expediency of the proposed adoption, but 
rather as the ratification of what must now be taken to be the 
non-existent authority of the deceased husband.” On this 
ground also, even apart from the undoubted fact that the, 
adoption was itself a mere device to defeat the inheritance 
between the widow and her relations and also the natural 
father of the boy proposed to be adopted, the adoption must be 
declared to be invalid. The plaintift’s allegation in her 
plaint that this adoption was the result of a conspiracy-between 
the widow and her relations as well as the reversioners appears 
to be perfectly true. I agree to the order of my | learned’ 


brother. ; : 
K. C. Appeal allowed in part. 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
{Ordinary Original Civil Jurisdiction. ] i 
PRESENT:—-SiR Horace OwEN COMPTON BrasLey, Ki., 
Chief Justice, Mr. Justice CornisH AND Mr. Justice PAND- 
RANG Row. 
The Commissioner of Income-tax, Madras .. Petitioner* 


v. 

B. J. Fletcher by power of attorney agent 
N. Rhodes .. Respondent. 
Income-tax Act (XI of 1922), Ss. 4 (3) (v), 7 (1) and 25 (3)—Employee F.B. 


of Company—Receipt of lump payment on retirement out of Retiring Fund —— 
—Whether amounts to commuted pension, salary or gratuity—Exemption en n 
from assessment to income-tax—Retirement of assessee during course of ee 
assessment. year—Exemption under S. 25 (3) whether can be claimed. of Income- 
The assessee, who was an employee in the Buckingham and Carnatic tax, A airas 
Mills Company, retired from service on 28th February, 1933. During Fletcher. 
the period of his employment the Company was paying him a monthly 
salary as well as a half-yearly cash bonus out of its profits and income-tax 
was collected on those amounts. The Company. had constituted an Officers’ 
Retiring Fund and made rules for its management. The Company alloited 
every half year out of its profits a certain sum to the credit of this Fund and 
invested the same; the amount together with the interest earned was 
apportioned between such of its officers as were admitted to the benefits of 
the Fund in proportion to their salaries and the amounts credited to each’ 
officer were shown in a separate pass book’ given to him. The Company 
undertook to pay the amount lying to the credit of an officer to him on leaving 
its service after having served continuously and satisfactorily for a certain. 
period and in the event of his death, whether during or after the period of 
service, to his legal representatives. The Rules also provided that in the’ 
event of an officer leaving the Company’s service or being dismissed before 
completing the said period of service he was to have no claim whatever to 
the amount lying to his credit in the Fund, and the same was to be apportion- 
ed to the.credit of the other officers then in the employ of the Company. The 
directors of the Company were also given discretion to decide which of the 
officers shall be eligible for the benefits of the Fund. When the assessee 
retired from service he was paid the amount which remained to his credit in 
the Retiring Fund less income-tax. He however objected to the deduction 
of income-tax on the ground that the amount so paid was not his income 
and that he was not liable to any assessment to income-tax during the 
year 1933—1934 under S. 25 (3) of the Act as he had ceased to be in the 
Company’s employ and thereby discontinued his vocation during that year. 
Held, (by the majority of the Full Bench, Beasley, C. J., dissenting), that 
the payment to the assessee out of the Retiring Fund was in substance a, 
payment in lieu of pension and not as salary or gratuity and it was exempt 
from assessment to income-tax by virtue of Cl. (v) of S. 4 (3) of the’ 
Income-tax Act. = 





* O, P. No. 27 of, 1935. 24th April, 1935. 
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The 
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V. 
Fletcher. 
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Rutherford v. Commissioner of Income-tax, Bihar and Orissa, (1931) 
I.L.R. 10 Pat. 315, relied on. 


Per Beasley, C.J. dissenting: The sum received by the assessee wasa 
receipt of accumulated bonuses in addition to his salary and not a commuted 
pension and was not exempt from assessment to income-tax. 


Held further unanimously, that the assessee was not entitled to relief 
under S. 25 (3) of the Act on the ground that he discontinued his profession 
in the year of account. S.25 (3) was intended to apply to a case where 
income-tax is assessed on salaries in the year in which they are earned. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the High Court under S, 66 (2) of 
the Indian Income-tax Act (XI of 1922), (hereinafter referred 
to as the Act). 


, 2. The petitioner (Mr. B. J. Fletcher) was an employee in 
the service of the Buckingham and Carnatic Company, Limited, 
Madras, (hereinafter referred to as the Company). He entered 
the employment of the Company on 25th May, 1909, and retired 
on 28th February, 1933. The company was paying him every 
month a fixed amount as his salary after deducting income-tax at 
the appropriate rate under S. 18 (2) of the present Act and before 
it, under the corresponding sections of the earlier Acts [S. 9 (1) 
of Act II of 1886 and S. 15 (2) of Act VII of 1918]. Besides the 
above, the Company paid the petitioner a bonus every half year 
out of its profits. The petitioner was assessed each year by the 
Income-tax Officer, Madras (IIT) Circle (the assessing offiċer) on 
the income received from the Company under the head “ Salaries”. 
When the present Act which came into force on 1st April, 1922 
abolished the adjustment system under the earlier Act of 1918. 
(For an explanation of this, please see under question (ii) in 
paragraph 9 below) the income received by the petitioner in the . 
official year 1921—1922 (his previous year) as an employee of the 

Company was not assessed for 1922—1923 as was, required by 

S. 3 of the Act and no tax was demanded from the petitioner on ` 
that income in that year, in accordance with certain departmental 

instructions of the Government of India, an extract from which 

is filed, marked Ex. A. 


3. During the official year 1932—1933, the Company paid to 
the petitioner Rs. 43,454 and deducted from it Rs, 6,965-3-0 on 


_ account of income-tax under S. 18 (2) of the Act as shown below: 


Rs. A. P. 
Total of monthly payments sts 6,000 0 0 
Half yearly bonus on 660 0 0 
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: Rs. A. P. 
Bonus paid out of the Officers’ Retiring Fund 35,794 3 2 
Total amount paid 43,454 3 | 
Rs, A. P. 
Less Income-tax deducted from 
Rs. 6,000 468 12 0 
Income-taxed deducted from 
Rs. 36,794 6,496 7 0 
6,965 3 0 
Net amount paid 36,489 O 2 


The tax so deducted by the Company was remitted to the 
Government of India as required by S. 18 (6) of the Act. 

4, The Officers’ Retiring Fund mentioned above (hereinafter 
referred to as the Fund) has been created by the Company. ‘The 
constitution and management of the Fund are governed by certain 
rules framed by the Comtpany and the Directors of the Company 
for the time being have full discretion to alter or interpret or add 
to these rules. A copy of the rules is filed, marked Ex. B. The 
Company allots every half year acertain sum to the credit of this 
Fund and such sum is invested and accumulated at the discretion 
of the Directors of the Company. The allotment of each half 
year is divided among the several officers of the Company eligible 
to the benefits of the Fund in proportion to their salaries and 
credited every half year to accounts maintained in the names of 
the several officers. Each officer is given a pass-book in which 
are entered the amounts so credited to his account with the Fund, 
The proportionate interest realised on the investments is also 
credited to this account. No officer admitted tothe benefits of 
the Fund has any claim on the Company in respect of the amount 
shown at the credit of his account until he shall have previously 
_ served the Company continuously and satisfactorily for a prescrib- 


ed period (six years in the case of the petitioner) and in no case. 


can the amount at credit of an officer become payable to him, until 
he leaves the service of the Company. The Directors of the 
Company have full discretion to decide which of the Officers of 
the Company shall from time to time be eligible to the benefits of 
the Fund. They have full power to dispense with the services of 
or dismiss any such officer and such persons have no claim against 
the Fund if they have not served for the prescribed period, 


The amount allotted each half year to credit of the Fund ts 


not treated as expenditure incurred by the Company for the. 
purpose of its assessment; but any amount paid out of the Fund. 
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to an employee in account with the Fund, at the time of ‘his retire- 
ment, is treated as expenditure incurred by the Company in the 
year of payment for the purpose of its assessment. The balance 
to the credit of the Fund is shown separately in the half yearly 
Balance Sheet of the Company under “ Capital” like “ Capital 
Reserve ”, “ Reserve Fund ”, '‘ Dividend Equalisation Fund ”, etc., 
and not under “ Liabilities”. The amount credited each half 
year to the account of the petitioner was not treated by him as his 
income of that year in any of the returns filed by him nor was it 
ever assessed to tax as income of any year prior to 1932—-1933, 
The total amount to the credit of the petitioner’s account with the 
Fund on the date of his retirement was Rs. 36,794-3-2. . This 
amount was paid to him by the Company on 29th March, 1933, 
after deducting therefrom Rs. 6,496-7-0 on account of income-tax 
under S. 18 (2) of the Act as mentioned above. 


5. On 7th April, 1933, the petitioner applied to the Income- 
tax Officer, Madras (III) Circles for a refund of the tax deducted 
from his salary. The petitioner contended: 


(1) that so far as the Officers’ Retiring Fund was con- 
cerned the Company was only a “trustee”, that according to 
the rules of the Fund, each officer after six years’ service acquired 
an indefeasible right to the amount to his credit, that the Company 
had paid the sum of Rs. 36,794-3-2 to the petitioner in its capacity 
as the Trustee of the Petitioner and not as the employer of the 
petitioner, that it was not a ‘gratuity’ coming under the head 
“ salaries” within the meaning of S. 7 of the Act and that the 
Company was wrong in having treated this amount as salary and 
deducted tax therefrom ; 

(2) that the term “ vocation ” included salaried appointments 
such as the one held by the petitioner, that therefore the petitioner 
had discontinued his vocation within the meaning of S. 25 (3) 
when he retired in March, 1933, and consequently no tax was 
payable by him in respect of his income accruing between 
lst April, 1932 and 28th February, 1933 and that therefore the 
petitioner was entitled to a refund of all the taxes (Rs. 6,496-7-0 
plus Rs, 468-12-0) deducted by the Company from his salary. 


6. In response to the Income-tax Officer's notice under S. 22 
(2) the petitioner filed a return for the assessment year 1933—1934 
showing an income of Rs. 7,843-9-0 and contended that for the 
reasons given in his petition filed on 7th April, 1933, the sum of 
Rs. 36,794-3-0 (bonus paid out of the officers Retiring Fund) 
which was excluded from the return was not his income and that 
he was not liable to any assessment in 1933—1934 under S. 25 (3) 
of the Act. 


t 


t 
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7. The Income-tax Officer overruled the petitioner’s conten- 
tions and held that the amount paid to the petitioner out of the 
‘Officers’ Retiring Fund was a gratuity assessable under the head 
“Salaries? and that S. 25 (3) of the Act was not applicable to the 
assessment of income chargeable under the head “Salaries”. He 
accordingly assessed the petitioner on a total income amounting to 
Rs. 44,848 which included Rs. 43,454 under “Salaries” as mentioned 
in paragraph 3 above. The amount deducted by the Company on 
account of tax was adjusted under S. 18 (5) of the Act against the 
tax due by the petitioner and the balance amounting to Rs, 866 
was demanded from him, 


8, The petitioner appealed to the Assistant Commissioner, 
Eastern Range, Madras and raised the same contentions as had 
‘been raised before the Income-tax Officer. The Assistant Com- 
missioner found that no trust had been created in respect of 
Rs. 36,794, that it was a gratuity arising. from the exercise of an 
-office and in the nature of an additional remuneration chargeable 
‘under the head “Salaries” and that it was paid to the petitioner 
‘within the meaning of S. 7 only on 29th March, 1933. He further 
held that S. 25 (3) was intended to apply only to cases where the 
‘income was chargeable under the head “business” under S, 10 or 
“profession” under S. 11 of the Act and not to ‘Salaries?’ 
‘chargeable under S. 7. He therefore confirmed the assessment 
and dismissed the appeal. 


9. The petitioner now requires me to refer to the High 
‘Court 5 questions of law alleged to arise out of the Assistant 
Commissioner’s order, Of these, questions 1 and 2 are questions 
of fact and it is agreed that questions 3 and 4 shall be reframed 
and renumbered as question 1. I accordingly refer the following 
2 questions question 1 as reframed and question 5 of the petition. 

(1) Whether the sum of Rs. 36,794 paid to Mr. Fletcher in 
1932—1933 was income liable to tax or was a capital sum exempt- 
ed under clause (v) of sub-S, (3) of S. 4 or otherwise. 

(2) Whether Mr. B. J. Fletcher is entitled to relief under 
S. 25 (3) of the Act on the ground alleged by him namely, that 
he discontinued his profession in the year of account. 


Question (1). The sum dealt with was received by the peti- 
tioner in the year of account as an employee of the Company over 
and above his stated monthly pay, in recognition of his satisfactory 
service under the Company. It therefore accrued to the petitioner 
asa profitin virtue of his office and was received by him in 
addition to his salary. In its origin there is no difference between 


this sum and the amount paid to the petitioner each month as: 


salary. Both are payments for the services - rendered by the 
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petitioner as an employee of the Company and are therefore in- 
come taxable under S. 7 of the Act. There was no agreement 
between the Company and the petitioner to pay any pension to the 
petitioner on his retirement from service and hence the payment in 
question cannot be said to be a capital sum received in commutation 
of a pension, It was only a payment of a portion of the remunera- 
tion for past services which became payable to the petitioner in the 
year of account. It was not a payment of the present worth of the 
income receivable by the petitioner in future. The fact that the 
payment of a salary was delayed does not take it out of the 
description of income. The Fund was the property of the 
Company and there was no trust in respect of it as contended by 
the petitioner. The fact that the payment was made by the 
Company out of that Fund in accordance with certain rules made 
by the Company does not show that it was not income in the hands 
of the petitioner. I am therefore of the opinion'that the amount 
in question is income liable to tax and is not a capital sum 
exempted under S. 4 (3) (v) of the Act or otherwise. The 
question should be answered accordingly. 


Question (2). The question is whether the petitioner 
discontinued any business, profession or vocation, within the 
meaning of S.25 (3), in 1932—1933. These words, “business, etc.,” 
appear to refer back to Ss. 10 and 11, which describe two of the 
“heads of income” specified in S. 6. The petitioner’s case is that 
he has pursuing a “vocation” and that this would bring him under 
S. 11 and consequently under S. 25 (3). That is not so because, 
whether or not he was engaged in a vocation, his income took the 
form of salary and has always been classed under the “head of 
income” described in S. 7. What is taxed under “Salaries” within. 
the meaning of S.7 of the Act cannot be treated, for another 
purpose, as profits and gains of a “vocation” taxable under S, 11 
of the Act, The disappearance of a source of income chargeable 
under the head “Salaries” is not the discontinuance of a vocatiom 
within the meaning of S. 25 (3) of the Act. 


The object with which S. 25 (8) was enacted is here, I submit,. 
relevant. That object is to give relief to persons whose income 
chargeable under the heads “business” and “professional earnings” 
was taxed under Act VII of 1918. Thereason for this is that one 
year’s income of such persons was assessed twice over, as will now 
be explained, at the time of the introduction of Act XI of 1922. 
Under the Act of 1918, the assessment of each year was provi- 
sionally made on the basis of the income of the previous year and 
was made final in the subsequent year on the'basis of the, actual 
income of the year in which the provisional assessment had been: 
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made, This final assessment was also known as an “adjustment”. 
When the 1922 Act abolished the adjustment system and provided 
for a final assessment to be made for each year on the basis of the 
income of the previous year, Z assessments were made in 1922—1923 
on the income of the year, 1921—1922 (1) and adjustment under 
S. 68, proviso (2) of the Act and (2) an ordinary assessment under 
S.3. Consequently, if a business has been conducted for a period 
of X year including 1921—1922, and its profits have been taxed cach 
year in accordance with the law then prevailing, it will be found 
when the business comes to an end that it has paid tax on‘the 
profits of X plus 1 years. It was in order to minimise the hardship 
involved in such cases that provision for relief was made in S. 25 
(3) of the 1922 Act. So far as salaries were concerned there was 
no such double assessment in the year 1922—1923 on the introduction 
of the Act of 1922, Persons deriving income from salaries: were, 
‘under the executive instructions (Ex. A), treated in exactly the 
same way in 1922-1923 as they would have been treated, had no 
change been made in the basis of assessment. Such persons have 
not therefore suffered the specific hardship that S. 25 (3) was 
intended to relieve. 


In my opinion the petitioner is not entitled to any relief.under 
S. 25 (3) of. the Act. The question should be answered in the 
hegative. 

M. Patanjali Sastri for petitioner. 


T. M. Krishnaswami Aiyar instructed by Short Bewes and 
Co. for respondent. 


The Court delivered the following _ 
Jupements. The Chief Justice—Two questions are 
referred to us by the Income-tax Commissioner, namely :— 


(1) “ Whether the sum of Rs. 36,794 paid to Mr. Fletcher in 1932-1933 
was income liable to tax or was a capital sum exempted under Cl. (v) of 
sub-S. (3) of S. 4 or otherwise, and 

(2) “ Whether Mr. B. J. Fletcher is entitled to relief under S. 25 (3) 
of the Act on the ground alleged by him namely that he discontinued his pro- 
fession in the year of account.” 


The sum set out in the first question was received by the 
assessee in the year of account as an employee of the Buckin- 
gham and Carnatic Co., Itd., Madras over and above his 
monthly pay. This sum he received out of the Officers’ 
Retiring Fund of the Company. It is a fund created by the 
Company and its constitution and management are governed 
by certain rules framed by the Company and the directors of 


the Company for the time being have full discretion to alter, 
78 
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` interpret or add to those rules which are before us. The 


Company allots every half year a certain sum to tlie credit of 
this Fund and this sum is invested and accumulated at the 
discretion of the directors of the Company. The half-yearly 
allotment is divided amongst the several officers of the’ 
Company eligible to the benefits of the Fund in proportion to 
their salaries and credited half-yearly to accounts maintained 
in the names of the several officers. Each Officer is given a 
pass-book in which are entered the amounts so credited to his 
account with the Fund. “The proportionate interest realised 
on the investments is also credited to this account. No officer 
admitted to the benefits of the Fund has any claim on the 
Company in respect of the amount shown at the credit of his 
account until he shall have previously served the Company 
continuously and satisfactorily for a prescribed period (six: 
years in the case of the petitioner (sic) and in no case can the 
amount to the credit of an officer become payable to him until 
he leavés the service of the Company. The directors of the 
Company have full discretion to decide which of the officers of 
the Company shall from time to time be eligible to the benefits 
of the Fund. They have full power to dispense with the 
services of or dismiss any such officer and such persons have 
~no claim against the Fund if they have not served for the 
prescribed period. The amount allotted each half year to the 
credit of the Fund is not treated as expenditure incurred by 
the Company for the purposes of its assessment; but ‘any 
amount paid out of the Fund to an employee in account with 
the Fund at the time of his retirement is treated as expendi- 
ture incurred by the Company in the year of payment for the 
purposes of its assessment. The amount credited each half 
year to the account of the assessee was not treated by him as 
his income of that year in any of the returns filed by him nor 
was it ever assessed to tax as income of any year prior to 
1932—1933. As before mentioned, the. total amount to the 
credit of the assessee’s account with the Fund on the date of 
his retirement was Rs. 36,794-3-2. This amount was paid to 
him by the Company on the 29th March, 1933 after deducting 
Rs. 6,496-7-0 on account of Income-tax under S. 18 (2) of the 
Act. j i 


It was contended on behalf of the assessee that this was 
not a payment of a gratuity coming under the head of 
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“salaries” in S. 7 (i) of the Income-tax Act. This payment . 


was variously described by learned Counsel for the assessee as 
a gift, as being akin to commuted pension or a windfall. In 
my opinion, this is in no sense a gift because, provided that 
the officer has fulfilled the conditions laid down in the rules, 
on his retirement he has a legal claim to the amount standing 
to his credit; nor, in my opinion, can it`be described as being 
in the nature of a windfall such as the payment was held to be 
in Commissioner of Income-tax, Bengal v. Shaw, Wallace & 
Co.,1 where the Company on the termination of an agency 
received a sum of money to compensate them for its cessation 
and that sum was held not to be taxable income under S. 6 
(tv) (business) nor under S. 6 (vi) (other sources). The 
case most favourable to the assessee is Rutherford v. Commis- 
sioner of Income-tax, Bihar & Orissa?. . The facts in that case 
were that it had been the custom of the Bettiah Raj under the 
management of the Court of Wards to grant a lump suin to 
its managers when they laid down their office. This practice 
had been sanctioned by the Government in the cases of succes- 
sive managers and it was one of the inducements offered to 
candidates for the office. It was recognised that there was no 
legal obligation upon the Raj or the Government to make the 
payment but having regard to the established practice it was 
nevertheless a matter of reasonable expectation and intentive 
to accept an onerous office at a comparatively small salary and 
to perform the duties in an efficient manner. In pursuance of 
this practice, Mr. Rutherford received a sum of Rs. 75,575 
which the Income-tax authorities sought to assess but it was 
held that the sum was in the nature of commuted pension 
falling within S. 4 (3) (v) of the Act and was exempt from 
taxation, the contention for the Crown having been that the 
sum paid was a gratuity and not a pension. The learned 
Chief Justice says at p. 318: - fae 
“The candidate, therefore, enters upon his office under the Court of 
Wards with a definite salary andthe expectation that he will receive at the 
end of his service the equivalent of a pension but he knows that he will not 
after his retirement be given a series of periodical payments but in lien 


thereof he will get a lump sum. In other words he is to get a pension which 
will certainly be commuted.” 


It was found as a fact that, if it were not for the expec- 
tation of this gratuity, the Court of Wards would have to pay 





1. 71932) L, R. 59 I. A.206: LL.R. 59 Cal. 1343: oes 124 (P. C.). 
2. (1330) LL.R. 10 Pat. 3 
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_ higher salaries to the officers and further: 


“ No doubt the Court of Wards do not pay pensions or guarantee gratui- 
ties but allow a gratuity in each caseas anactof grace. But itis none the 
less true that the Court of Wards do invariably pay gratuities to their 
deserving servants on retirement.” 

It is pointed out in the judgment that it was not possible 
for the Court of Wards or the Government to offer the candi- 
date a pension consisting of periodical payments because the 
payment might be repudiated by the owners after the estate 
was released from the management of the Court and that 
therefore the practice had been established of treating officers 
of the Court, if the finances of the state permitted, in the 
same manner as Government Servants and of paying to 
them a sum equal to that payable as commutation of pension 
on the scale set forth for such commutation appended to the 
Civil Service Regulations plus in very meritorious cases one- 
fourth of such amount. The facts are differenthere. But it 
remains to be seen whether the dissimilarity really makes any 
difference. In that case, the payment was allowed as an act 
of grace. In the present case, it is not an act of grace at all 
but the Company by its rules binds itself, subject to conditions, 
to pay an amount, although not specified, to its officers. 
who come under the rules provided that they fulfil the 
conditions, on retirement. Moreover, there is no indica- 
tion here, as far as I am able to see, that the sum payable 
is based on any scale. for the commutation of pensions 
such as there was in Rutherford v. Commissioner of Income- 
tax, Bihar and Orissal and there is this fact also that in the 
rules the sums allotted half-yearly by the Company to the 
credit of the Fund are described as bonuses and they are 
apportioned as between the officers of the Company. Through- 
out the rules the sums are described as bonuses and ultimately 
the Company is to pay to the officer “ the aggregate amount of 
his share in the various bonuses that may have been credited 
to the Fund by the Company during the period of his service 
with the Company,” whereas there was no such periodical 
allotment of sums to the managers in the Rutherford wv. 
Commissioner of Income-tax, Bihar and Orissal and it 
is of course quite clear that the allotment of a bonus is. 
dependent upon the earning of profits by the Company and 





1. (1930) LL.R. 10 Pat. 315. 
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bonuses may be increased or reduced or may not be allotted at 
all. There is no evidence that the officer receives a smaller 
salary by reason of the fact that there is this payment coming 
to -him on his retirement nor under the circumstance of the 
crediting each half-year of the bonuses can a lump sum pay- 
ment of the Fund be considered as a payment for past services. 
It is impossible to avoid the conclusion that the allotment is 
being made for present services and Mr. Patanjali Sastri 
contends: that this sum is, as it is described in the rules, an 
accumulation of bonuses. It is conceded that in respect of cash 
bonuses paid to an officer in addition to salary they are 
assessable to income-tax under S. 7 as profits received by the 
officer in addition to his salary. Hence Mr. Patanjali Sastri 
argues that this is a receipt of accumulated bonuses by the 
assessee in addition to his salary. It seems to me that there is 
much force in this argument. It is difficult to see how this 
sum can be held to be a sum paid in commutation of a pension. 
You have, first of all, got to have a scheme of pension in. order 
that a pension can be commuted and it is only if this was a 
commuted pension that S. 4 (3) (v) can apply. The words 
of the section are not a sum received “ in lieu” of a pension 
but “in commutation ” of it and I cannot see that the sum can 
be described as equivalent of a pension as in the Rutherford 
v. Commissioner of Income-tax, Bihar and Orissal. Nor can 
I agree with Mr. T. M. Krishnaswami Aiyar’s argument that 
it is akin to commutation of pension because he concedes that 
there must first of all here be something that is akin toa 
pension and then the payment must be akin to commutatiom of 
such a pension. It is true that the Company pays its officers 
no pension on retirement and that this a lump sum payment on 
retirement but I regret that I am unable to hold that that in 
itself is sufficient to exempt the money from assessability to 
income-tax. In my opinion the contention put forward!’ by 
Mr. Patanjali Sastri for the Income-tax Commissioner is 
correct and this amount must be regarded as sums set' apart 
periodically, that is to say, half-yearly, by the Company in 
respect of present services rendered by the assessee as an 
addition to salary under S.7 (1) of the Act. Instead .of 
being actually paid then, they are allowed to accumulate and 
are paid to him in a lump sum on his retirement and, being 
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accumulations of sums credited to him for present servicés, 
I feel that the fact they are paid to him at the end of his 
service in a lump sum does not make any difference; and I 
regret, therefore, that I am unable to agree with the answers 
of my learned brothers Cornish and Pandrang Ror JJ. which 
are about to be given upon this point. 

There remains the other question raised, namely, Question 
No. 2. I am clearly of the view that this question must be 
answered in the negative. The assessee’s contention is that he 
has received this amount by reason of the vocation carried on 
by him. The answer to this contention is that he has been 
assessed under the head of “salary” under S.7 (1) of the 
Act. S. 6, provides that: 

“ The following heads of income, profits and gains, shall be chargeable to 
income-tax in the manner hereinafter appearing namely :—(i) salaries, (ii) 
Interest on securities, (iti) Property, (iv) Business, (v) Professional earnings 
and (vi) other sources.” 

Each of these is dealt with in separate sections of the Act. 
The assessee has always been assessed under 'S. 7 (1). This 
income clearly does not fall under any of the Cls. (ii), (iii), 
(iv), (v) and (vi). S. 25 (3) was intended to prevent a 
double assessment. It cannot be intended to apply to a case 
where income-tax is assessed on salaries in the year in which 
they are earned. If the section were to apply, it would lead to 
this very strange and unreasonable result that an assessee who 
chooses to relinquish his appointment in the eleventh month of 
the year would escape payment of income-tax on the salary 
earned by him in these eleven months whereas, if he continued 
for one month longer, admittedly he would be assessable on his 
salary in the whole of the twelve months. Mr. T. M. Krishna- 
swami Aiyar was quite unable to give any reason why such 
should be the result. In my view, therefore, as this sum falls 
to be assessed under S.7 (1) of the Act, S. 25 (3) cannot be 
applied to it. I would, therefore, answer both questions 
accordingly. In view however of the answers of my learned 


' brothers Question No. 1 must be answered in favour of the 


assessee. Question No. 2 is answered in the negative. Costs. 
Rs. 250 to the assessee. i 
Cornish, J—Upon the first question referred, my opinion 
is that the sum of Rs. 36,794 received by Mr. Fletcher from’ 
the Company on his retirement was not income. Income, as 
their Lordships of the Judicial Committee have explained in 
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Commissioner of Income-tax, Bengal v. Shaw Wallace & Co.1, 
connotes a periodical monetary return ‘ coming in’ with some 
sort of regularity, or expected regularity, from definite sources. 
If the payment made to Mr. Fletcher can be regarded, as 
contended on behalf of the Commissioner, as a payment of 
deferred salary or of an accumulation of salary, which had 
been credited to him, but not actually received by him. while 
he was in the service of the Company, it would, I think, be 
income when he did receive it. It would be salary or a 
gratuity or profit received by him in addition to his' usual 
salary as much as the cash bonuses paid to him from time 
to time by the Company were salary. But in my opinion the 
contributions made by the Company to the credit of its officers 
in the Officers’ Retiring Fund are not part of the officers’ 
salaries, nor are they a gratuity or profit received by the officers 
in lieu of or in addition to salary. This contribution is called 
a bonus in the rules of the Fund. But the name is not of much 
significance. It is in fact a voluntary contribution made by the 
Company to the Fund under the conditions framed by the 
Fund Rules, and the true character of the contribution must be 
gathered therefrom. An officer who has served the Company 
for the requisite period becomes qualified to membership of 
this Fund. He will be credited with his appropriate share in 
the contributions made by the Company to the Fund; and it 
appears that a pass-book is issued to the officers showing how 
their credit stands in the Fund. R. 2, provides that every 
bonus shall in the first instance be apportioned as between the 
officers of the company in proportion to the salaries drawn 
by them respectively at the date of the allotment of such 
bonus by the Company and shall be credited in such propor- 
tions to such officers in account with the Fund. But the 
Rules do not require that the Company shall make any contri- 
bution to the Fund at any particular period. It is a matter 
which is left entirely to the pleasure of the Company. And 
the directors of the Company have sole control over the 
investment of the money in the Fund. 


The rules provide that no officer shall have any claim 
against the Company in respect of any bonus or otherwise as 
tegarding the Fund until he leaves the service of the Company 
and shall have previously served the Company continuously and 





1. (1932) L. R. 59 LA. 206: LL.R. 59 Cal. 1343 at 1351: 63 M.L.J. 124 (P.C.). 
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satisfactorily for the period required of him by the rules. In 
the event of his death during his term of service it is provided 
that the amount then standing to his credit in the Fund shall be 
paid to his legal representative; but the rules give him no power 
of. nomination over the amount to his credit in the Fund. 
Then R. 6 says that in the event of an officer leaving the 
service of the Company or being dismissed: before having 
completed the term of service required of him, the amount 
standing to his credit shall be apportioned to the credit of 
the other officers then in the employ of the Company. And 
R. 7 provides that nothing contained in the rules shall in any 
way be taken to restrict the powers of the Company from at 
any time dispensing with the service of, or dismissing any 
officer: This Rule further provides that an officer whose 
service shall be dispensed with or who shall be dismissed 
before completing his full period of service” shall have no 
claim whatever against the Fund. 


These conditions imposed upon an officer’s right ‘to 
receive payment from the Fund entirely negative, in my 
judgment, the notion that the amount credited to him in the 
Fund is credited to him by way of salary or as a gratuity in 
lieu of or in addition to salary. If these credits were intended 
to be an additional remuneration I cannot imagine why, in the 
event of an officer’s service being disperised with, for no fault 
of his own, he should be disqualified by R.7 from at least 
receiving so much as he had earned to his credit up to that 
date. I think the only feasible explanation is that the bonuses 
credited to an officer in the Fund are not intended to be 
salary or gratuity. Ifthe amount received from the Fund by 
an Officer on his retirement is not given to him as salary it is 
not income liable to tax under S.7 (1). Itis not suggested 
on behalf of the Commissioner that the sum is taxable under 


any other head of income. 


Iam unable to perceive any essential difference between 
the payment of a lump sum from this Officers Retiring Fund 
to an officer on his retirement and the payment of a lump sum 
froma Provident Fund to an employee on his retirement, or 
the payment of a.sum, with accrued bonuses, payable to the 
assured under a policy of insurance. The two last mentioned 
sums are specifically exempted from taxation by S. 4, sub-S. 3, 
Cl.(5) of the Act. But this exemption is not an arbitrary one. 
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In Commissioner of Income-tax, Bengal v. Shaw Wallace & 
Co.,1 their Lordships have. pointed out that none of the 
sums specified in Cl. (5), apart from their exemption by the 
„Act, could be regarded in any scheme of taxation as income. 
The reason is that payments such as those mentioned in Cl. (5) 
do not come within the meaning of the word “income” as de- 
fined by their Lordships. For these reasons my answer to the 
first of the questions referred is in favour of the assessee. 


With regard to the second question I think that a compa- 
rison of S. 25 (3) with S. 11 of the Act makes it clear that 
the profits from a profession or vocation mentioned in. the 
first named section mean the professional earnings which are 
taxable uder S. 11 (v). An assessee can only have the 
benefit of S. 25 (3) if he has been assessed for tax on profes- 
sional earnings. I would therefore answer the second quéstion 
against the assessee. l : 

Pandrang Row, J.—This is a reference made by the 
Commissioner of Income-tax, Madras,-under S. 66 (2) of the 
Indian Income-tax Act (XI of 1922) at the instance of 
Mr. J. B. Fletcher, who was an employee in the service of the 
Buckingham and Carnatic Mills Co., Ltd. for about 24 years 
till 28th February, 1933 when he retired from service. During 
the period of his employment the Company was paying him a 
monthly salary as well as a half yearly cash bonus out of its 
profits, and income-tax was being collected on these amounts. 
The Company had constituted an Officers’ Retiring Fund 
and made rules for its management. The Company allotted 
every half year out of its profits a certain sum to the credit of 
this Fund and invested the same; the amount together with 
the interest earned was apportioned between such of its 
officers as were admitted to the benefits of the Fund in 
proportion to their salaries and the amounts credited to each 
officer were shown in a.separate pass book given to him. 
The°Company undertook to pay the amount lying to the credit 
of an officer to him on his leaving-its service after having 
previously served continuously and satisfactorily for a cértain 
period (six years in Mr. Fletcher’s case) to the officer, and. in 
the event of his death, whether during or after the said period 
of service, to his legal representatives. In the event of an 
officer leaving the company’s service or being dismissed before 








1. (1932) L.R. 591. A. 206: I.L.R. 59 Cal. 1343: 63 M-L.J. 124 (P. Cc). 
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completing the said period of service he is to have no claim 
whatever to the amount lying to his credit in the Fund, and 
the same is to be apportioned to the credit of other officers 
then in the employ of the Company. The ‘last rule declares 
the right of the Directors of the Company to decide in their 
discretion which of the officers shall be eligible for the benefits 
of the Fund, and to make any alteration or addition to the 
Rules, and that the Directors’ decisions on these points and 
also as to the meaning of the rules and on all other matters 
connected with the Fund or its administration shall be final 
and conclusive. - 


_ When Mr. Fletcher retired from the Company’s service 
on the 28th February, 1933, the amount to his credit in the Re- 
tiring Fund was Rs. 36,794-3-2, and when paying this amount 


to him the Company deducted therefrom Rs. 6,496-7-0 as in- 


come-tax, and remitted the amount of tax to the Government 
of India. Mr. Fletcher objected to this deduction of income-tax 
on two grounds, namely, that the amount of Rs. 36,794-3-2 paid 
out of the Retiring Fund was not his income, and that he was ` 
not liable to any assessment to income-tax during the year 
1933—1934 under S. 25_(3) of the Act as he had ceased to be 
in the Company’s employ, and thereby discontinued his voca- 
tion during that year. These objections were overruled by 
the Income-tax Officer, and also on his appeal by the Assis- 
tant Commissioner of Income-tax. The same objections’ are 
repeated in the questions raised in the present reference, . 
namely: 

(1) Whether the sum of Rs. 36,794 paid to Mr. Fletcher 
in 1932—1933 was income liable to tax, or was a capital sum 
exempted under Cl. (v) of sub-S. 3 of S. 4 or otherwise; 

(2) Whether Mr. Fletcher is entitled ‘to relief under 
S. 25 (3) of the Act on the ground alleged by him, namely, 
he discontinued his profession in the year of account. Tag 


The second question does not involve any real diffi- 
culty. The words of the Sub-section rélied upon are them- 
selves clear, and they show that it applies only where the 
business, profession or vocation which is discontinued is one 
on which tax was at any time charged under the provisions of 
the Income-tax Act, 1918. Even on the ‘assumption that 
Mr. Fletcher’s employment as an officer of the Comany was 
a profession or vocation, it was never assessed to tax as such 
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under the Act of 1918; the assessment of his income from such 


employment was under the head of “salaries”, and not under’ the ` 


head of profits from any profession or vocation followed by him. 
It is not contended that the employment was a business as 
defined in the Act. It is moreover, clear that the provisions of 
this sub-section were meant to apply only to cases in which 
there had been a double assessment to tax inthe year 1922— 
1923 as a result of the change brought about by the Act 
of 1922. See Nachiappa Cheitiar v. The Commissioner 
of Income-tax, Madras1. It is stated in the reference as a 
matter of fact, and this statement is not controverted before 
us, that so far as salaries were concerned there was no such 
double assessment in the year 1922—1923, and that Mr. Fletcher 
_in particular was not assessed to tax in the year 19221923 
in respect of his income in the previous year. Mr. Fletcher’s 
claim to relief under S. 25 (3) of the Act cannot therefore be 
sustained ‘either on the words of that sub-section or on any 
other ground. The second question must therefore be answered 
in the negative. 


The first question in the reference calls for fuller consi- 
deration. It is obvious that the Officers’ Retiring Fund was 
constituted in order to make provision for the employees at the 
time of their retirement and for their legal representatives in 
case of their death while in service. The Company allotted 
certain amounts from its profits to this Fund every half-year 
and these amounts which were invested and the interest derived 
therefrom were apportioned among the employees and credited 
to their separate accounts. There is nothing in the Rules of 
the Fund which contemplates that the Company might at any 
time take back for its own use or for any other purpose the 
monies so credited to its employees, even though the monies are 
actually retained in its own hands. The retention of the 
monies was only for the purpose of making payments out of 
the Fund to the employees under the Rules, and the Company 
never had any beneficial interest in the monies credited to the 
employees. The Company had no doubt -full discretion in the 
matter of allotment, but once the allotment was made its rights 
were confined to mere administration of the Fund for the 
. benefit of its employees. As-monies were allotted every half 
year to the Fund from the Company’s profits they were not 
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treated as the Company’s expenditure when assessing the 
Company’s profits to tax; in other words they were included in 
the profits and taxed as such, and they. were shown in ‘the 
Company’s half yearly balance-sheet under “Capital”. Con- 
sidering all the circumstances it would appear that after the 


_ monies were allotted by the Company to the Retiring Fund, 


the Company invested them and held the accumulations as 
trustee for its employees, and acted in the same capacity when 
making payments out of them under the Rules. If this conten- 
tion on behalf of Mr. Fletcher is correct it follows that the 
payment made by the Company to Mr. Fletcher was not a 
payment made by the Company as an employer but a -payment 
made by it as trustee, and cannot therefore be assessed to tax 
under the head of salaries. See In re The Commissioner of 
Income-tax, Burma v. The Rangoon Electric Tramway and 
Supply Co., Lid.1 and the 2nd sub-paragraph of paragraph 25, 
Income-tax Manual, p. 169 (Sth Edition). In the Rangoon 
case there was no doubt an actual transfer of the shares which 
were purchased from the monies allotted as bonuses to the 
Managing Director of the Company and the employee. But 
actual transfer of ownership to the trustee is not always 
necessary to create a trust in relation to moveable property; 


„under S. 5 of the Indian Trusts Act (II of 1882) a declaration 


of trust is sufficient in such acase, and under S. 3 of that Act 
an obligation annexed to the ownership of property arising out 
of a confidence declared and accepted by the owner for the 
benefit of another is a trust. The Rules of the Fund framed 
by the Company are a sufficiently clear declaration of a trust 
in favour of the employees admitted by the Company to the 
benefit of the Fund. 


On behalf of the assessee Mr. T. M.: Krishnaswami 
Aiyar next contends that the payment in question is covered by 


- either the 5th or the 7th clause of sub-S. 3 of S.4 of the In- 


come-tax Act. The 5th clause is relied upon in support of the 
contention that the payment of Rs. 36,794 to Mr. Fletcher is 
payment ofa capital, sum in commutation of pension. Mr. 
Patanjali Sastri argues contra that commutation of a pension 
ordinarily implies a pension there being no pension in the 
present case, and that while commutation of a pension, more- . 
over, involves the consideration of factors such as the age and 


1. (1933) LL.R. 11 Rang. 70. 
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state of health of the pensioner, and the general rate of interest 
and the like, no such consideration was required in the present 
case.’ There can be no doubt that a pension is a periodical 
allowance for past services, and that by commutation a lump 
sum is paid in lieu of the periodical payments. See The Muni- 
cipal Council, Salem v. Gururajah Raol. Mr. T. M. Krishna- 
swami Aiyar, however, relies strongly on Rutherford v. The 
Commissioner of Income-tax, Bihar and Orissa? in which it 
was held that a lump sum paid not as pension but expressly as 
gratuity by the Court of Wards as employer to an employee 
after the latter’s retirement was a capital sum paid in commut- 
ation of pension, although no single payment of an instalment 
of pension was ever made to the employee. The argument 
that there must first be pension and that the commutation must 
follow in point of time was characterised by Courtney Terrell, 
C.J.,as being not well founded. The same argument put in 
slightly different language, namely, that .no pension was ad- 
missible to the employee and that, therefore, there was nothing 
to commute was answered by Dhavle, J. as follows: 


“The answer to this contention is that the precise form used is of little 
moment in interpreting the Income-tax Act. What must be looked at is the 
real nature of the sum in question, and it is clear from the official corre- 
spondence that what was given to the assessee on his retirement from service 
was, but the equivalent of a commuted pension in essence, in spite of the 
technical reason for which it was recommended and sanctioned under the 
denomination of gratuity.” 


Both the learned Judges agreed that what must be 
considered is the real nature of the transaction. Counsel on 
both sides in the present case are also agreed that the real 
nature of the payment must be ascertained for the purpose of 
deciding the point. : 

There is no doubt in my mind that the payment, of 
Rs. 36,794 to Mr. Fletcher on his retirement from the 
Company’s service was in substance and in truth the payment 
of a lump sum in lieu of pension, that is, in consideration of 
his past services. The amount depended in part at least on the 


length of his service, and it was paid, out of what has always 
been designated as the Officers’ Retiring Fund, under the rules. — 


of that Fund. The existence of such a Fund may reasonably 


-be presumed to have been, and to be one of the inducements. 
offered by the Company to those who sought and still seek-to. 





1. (1934) 68 M.LJ. 118. - 2. (1930) LLR. 10 Pat. 315. 
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be employed in its service, especially in the absence of any 
other provision after retirement in the shape of pension. The 
prospect of getting on retirement after long and approved 
service a pension or its equivalent, by whatever name it may be 
called, is one of the important factors which attracts candidates 
for employment; in short, there are three such important 
factors, namely, pay, promotion and pension; whatever shape 
these may take, they do not change in essence. In Rutherford 
v. The Commissioner of Income-tax, Bihar and Orissai the 
position was stated by Courtney Terrell, C. J. as follows at 
p- 318. 

“The candidate therefore enters upon his office under the Court of 
Wards with a definite salary and the expectation that he will receive at the 
end of his service the equivalent of a pension, but he knows that he will not 


after his retirement be given a series of periodical payments, but in lieu 
thereof will get a lump sum. In other words, he is to get a pension which 


. will certainly be commuted”. 


The position is more or ies the same in the present case. 
The words “in commutation of” found in S, 4 (3) (v) of the 
Act do not necessarily convey a meaning essentially different 
from that of the words “in exchange of” or “in lieu of”; the 


. essential idea is substitution or change. If instead of paying 


a pension, that is, a periodical payment for past services, an 
employer elects from the very outset to pay a lump sum, or, in 
other words, the pension scheme adopted by an employer con- 
templates the payment of a lump sum, instead of periodical 
payments, as pension, the real nature of the payment is not 
affected thereby, and what’ was all the time intended as 
pension or reward for past service does not lose its character. 
In short, when a lump sum is paid as pension its receipt by the 
employee comes within the 5th clause of S. 4 (3) of the Act. 


In view of this conclusion it is unnecessary to consider 
the alternative claim to exemption under the 7th clause of S. 4 
(3) of the Act. That clause can apply only when the receipt is 
not by way of addition to the remuneration of an employee. 
Mr. T. M. Krishnaswami Aiyar relies in this connection on the 
decision of the House of Lords in Seymour v. Reed? to the 
effect that the payment of the proceeds of a benefit match-to a 
professional cricketer,by the Club which employed him is a. 
personal gift and not a profit or perquisite arising from his 





1. (1930) I.L.R. 10 Pat. 315. 2. (1927)-A.C. 554. 
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employment, and therefore not assessable to tax. The facts of 
the present case are however different; it is not a solitary gift 
with which the present case is concerned, but a series of gifts 
made every half year out of the employer’s profits to the 
Employees, Retiring Fund and as part of the conditions of 
employment. The words used in the Indian Income-tax Act 
are moreover different from those found in the English 
Income-tax Act, and this difference recalls to one’s mind the 
following observations of their Lordships of the Judicial 
Committee in Commissioner of Income toy, Bengal v. Shaw, 
Wallace and Co.1, 


“Their “Lordships would discard altogether the case-law which has been 
so painfully evolved in the construction of the English Income-tax Statutes 
both the cases upon which the High Court relied and the flood of other deci- 
sions which has been let loose in this Board. The Indian Act isnot in puri 
materia... ..... Under such conditions their Lordships think that little 
can be gained by attempting to reason {rom one to the other, at all events in 
the present case in which they think the problem lies very near the surface 
of the Act and depends mainly on general considerations”. 


The observations which follow the above deal with the 
general question of what “income” is, and they are of consi- 
derable importance in the present case which raises the general 
question whether the payment of Rs. 36,794 to Mr. Fletcher is 
income liable to tax. Their Lordships had also to consider the 
argument based on S. 4 (3) (v) of the Act, the words of 
which appear to suggest that the word “income” may have a 
wider significance than would ordinarily be attributable to it, 
and they were of opinion that the clause cannot be construed 
“as enlarging the word ‘income’ so as to include receipts of 
any kind which are not specially exempted”. The character 
of “income” is described by their Lordships as follows: | 


“ Income, their Lordships think, in this Act connotes a periodical mone- 
tary return “comming in” with some sort of regularity, or expected regu- 
larity from definite sources.” 


The sum of Rs. 36,794 received by Mr. Fletcher on his 
retirement was not of the nature of a periodical return; it was 
a unique receipt, not to be repeated. It is, to my mind, 
difficult to regard it as “income” in view of what their Lord- 
` ships of the Judicial Committee have said in the case referred 
to above. The source from which Mr. Fletcher received the 
money was the Officers’ Retiring Fund, and under the Rules 
of that Fund only one receipt and no more could be expected 





1 
1. (1932) 59 I.A. 206: I. L. R. 59 Cal. 1343: 63 M.L.J. 124 (P.C.). 
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by him or by any other employee. It was not a source from 
which periodical monetary returns could come in so far as the 


employee was concerned. The only return he could expect was 


a single payment on retirement. I am therefore of. opinion that 
the receipt of the lump sum in question is not income. 


It follows from the above that the first part of the first 
question must be answered in the negative and the second part 
in the affirmative. > 

B.V.V. First question answered in favour of assessee. 

Second question answered against assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice RamesamM AND MR. JUSTICE 
STONE. . 


Navaneethakrishna Marudappa Thevar .. ` Appellant* 
v. (Plaintiff) 
The Collector of Tinnevelly and Agent to 
the Court of Wards. (The fifth respon- . 
dent is substituted in the place of the 
first respondent. Vide order dated 2nd 
April, 1935 on C.M.P. No. 1635 of i ' 
1932) and others .. Respondents 
(Defendants). 


Hindu Law—Succession—Atma bandhus—Rule of spiritual benefii— 
Extent of applicability—Preferential' right of maternal uncle over father’s 
sister's son—Adoption—Mitakshara law prevalent in Madras—Authority to 
adopt conferred on widow—Inference from circumstances—Adoptive father 
having two wives—One wife associated in act of adoption—Status and rights 
of other wife—Deed—Construction—Conveyance of properties to adopted son 
as persona designata—Impartible estate—Savings held by widow—Right of 
disposal—Madras Court of Wards Act (I of 1902), ae 32, 33 and 34—Will 
executed by female holder—Confirmation. 

In a case of succession among atma bandhus governed by the Mitakshra 
law propinquity in blood is the first rule to be applied and only where the 
degree of blood relationship furnishes no certain guide should the rule based 
on superior spiritual benefit be applied as a measure of propinquity or asa. 
ground of preference. - 

Held, that the maternal uncle of the propositus is a preferential heir to 
the father’s sister’s son. 


Order of inheritance stated in Mulla’s Principles of Hindu Law (1932 
Ed.), P. 69, not followed. 

Vedachala Mudaliar v. Subramania Mudaliar, ( 1921) 48L.R. I A. 349: I.L. 
R. 44 M. 753: 41 M.L.J. 676 (P.C.) ; Jatindra Nath Roy v. Nagendra Nath Roy, 


* Appeals Nos. 428 and 429 of 1930 (Connected Appeals Nos. 159 and 
205 of 1929 aad 411 of 1930). 2nd April, 1935 
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(1931)L. R. 58 LA. 372: LL.R. 59 C, 578: 61 M.L.J. 442 (P.C.) and Nucherla 
Changiah v. Subbaraya Aiyar, (1929) 58 M.L.J. 562, considered. 

Buddah Singh v. Laltu Singh, (1915) L. R. 42 I.A. 208: LL.R. 37 AIl 604: 
29 M. L.J. 434 (P.C.), explained. 

. Sakharam Narayan v. Balkrishna Sadashiv, (1925) LL.R. 49 Bom. 739 
(F.B.), disapproved. 

Where a person having two wives made an adoption associating oné of 
the wives in the act of adoption, and the adopted boy died subsequently, and 
the adoptive mother succeeded to his estate and then died, 

Held, that the other wife who was not associated in the act of adoption 
was not a postponed mother but was only a step-mother, and that she was not 
entitled to succeed to his estate in preference to his maternal uncle. 


Position of step-mother in Mitakshara scheme of inheritance discussed. 

Under the Mitakshara law prevalent in the Madras Presidency the 
authority to adopt conferred on a widow need not necessarily be express. 
The authority, however, cannot be implied wherever it is desirable, or 
from circumstances showing that the husband would have given such an 
authority if he had considered all the contingencies that might arise. Thus 
it cannot be said that wherever a person adopts a son and afterwards the 
boy dies his widow has implied authority to adopt another boy. 

Where the widow of a zamindar took a boy in adoption, but being appre- 
hensive that the Courts might ultimately hold that she was setting upa false 
authority.to adopt she executed certain wills and thereby conveyed some pro- 
. perties, which she was competent to dispose of, to the adopted son, and it 
appeared that the motive for the wills was the affection for the boy himself 
and the desire to. provide for him irrespective of the.validity of the adoption, 

Held, that the adopted son took the properties as persona designata and 
was entitled to them even though his adoption might subsequently be declared 
invalid. 

Sri Raja Venkatasurya Mahipatht Krishna Rao v. The Court of Wards, 
(1899) L.R. 26 I.A. 83: LL.R. 22 Mad. 383: 9 M.L.J. Sup. 1 (P.C) and Lali v 
Muralidhar, (1906) L.R. 33 I. A.97: I.L.R. 28 All. 488 (P.C.), relied on. 

The income of an impartible estate remains at the disposal of the widow 
of the last male holder and in the absence of anything done by her to show 
that she treated the accumulations as part of the husband’s estate, she can 
properly dispose of her savings by will. 

Saodamani Dasi v. Administrator-General of Bengal, (1892) L.R. 201. A. 
12: LL.R. 20 Cal. 433 (P. Cc.) and Venkatadri Appa Rao v. Parthasaratht 
Appa Rao, (1925) L. R. 521A. 214: LL.R. 48 Mad. 312: 48 M.L.J. 627 (P-€.), 
relied on. 


Under S. 34 of the Madras Court of Wards Act the confirmation of a 
will need not necessarily be made before the death of the testator. The 
Court of Wards can give its consent subject to the contingency of the Civil 
Court upholding the will and the Court may, after finding the will to be 
valid, intimate its finding to the Court of Wards so that it may once again 
give its confirmation. 


Appeal against the decree of the District Court of Tinne- 
velly in O. S. No. 2 of 1922 (O. S. No. 103 of 1921, Sub- 
Court, Tinnevelly—O. S. No. 23 of 1922, Additional Sub- 


Court, Tinnevelly). 
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The Advocate-General (Sir A. Krishnaswami Aiyar), 
M. Patanjali Sastri and M. Balasubramania Mudaliar for 
appellant. 


Nugent Grant, K. S. Krishnaswami Aiyangar, S. Rama- i 
swami Atyar, T. M. Ramaswami Aiyar, K. S. Sankara Aiyar, 
K. Subramaniam, K. R. R. Sastry and T.P. PAP ORT LAG 
for respondents. 


The Court delivered the following 


JupGmEents: Ramesam, J.—These appeals arise out of three 
suits filed by different claimants to recover possession of the 
impartible Zamindari of Uttumalai in the Tinnevelly District 
and for further reliefs. It will be convenient to set forth 
briefly the earlier history of the Zamindari as far asit is rele- 
vant for our purpose and the disputes regarding it which 
culminate in the filing of these three suits. The last adult 
male Zamindar who enjoyed the Zamindari under an undispu- 
ted title was Hiruidhalaiya Marudappa Tevar. He succeeded 
his father Navaneethakrishna in 1850 when he was a minor 
and his mother Perianayaki was managing the Zamindari until 
he attained majority in 1857 when he began to manage the 
Zamindari himself. In 1864 he married two wives on the 
same day (1) Annapurni Nachiar and (2) Meenakshisundara 
Nachiar. Very soon after the marriage misunderstandings 
arose between him and Annapurni. He discarded her. Later 
on he claimed that he had actually divorced her but this 
allegation was found against him by the Civil Courts in O. S. 
No. 17 of 1889. In 1888 Hirudhalaiya was seriously ill. He 
intended to make an adoption and chose a boy but the boy 
died before being adopted. In March, 1889, Annapurni with 
the help of her influential brothers made a forcible entry into 
the residence of the Zamindar and established herself in an 
out-house and began to harass him till his death. Meanwhile 
he found another boy. By July, 1891 he had been suffering 
from diabetes and carbuncle. -On the 24th July, he had 
informed the Head Assistant Collector that he was going to 
make an adoption on the 26th. On the 25th similar letters 
were addressed to the District Collector and the Tahsildar. 
On the 26th he adopted the infant; “he addressed letters to the 
Collector, Head Assistant Collector and the Tahsildar inform- 
ing them of the adoption (Nos. 88, 89: and 90). On the first 
August he writes another letter to the Collector in which he 
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desires that the Zamindari may be kept under Government 
management, that his minor adopted boy should be looked 
after by Government until he attains majority and that his 
wife Meenakshisundara should be the boy’s personal guardian. 
Similar letters were addressed on the same day to the Head 
Assistant Collector and the Tahsildar (Nos. 92, 93 and 94). 
In another set of letters written on the same day (Nos. 95, 
‘96 and 97) to the Collector, Head Assistant Collector and' the 
Tahsildar he complains that his wife Annapuranam was inten- 
‘ding to cause disturbance during his funeral ceremonies and 
requests Government to take steps to compel her to remain 
within her residence and that no disturbance is caused either 
‘by her or by her brothers and prays that necessary orders 
‘should be issued to the Magistrates and the Police Officials 
accordingly. In another letter written on the same day he 
requests that certain charities should be maintained during ‘the 
period of minority of the adopted son and that thereafter the 
income may be given to a Swamiar for conducting the charities. 
A similar letter was addressed to the Head Assistant Collector 
(No. 99) regarding certain temples. This refers to the scale 
_ of expenses to be incurred during the minority of the adopted 
son and even after the minor attains'age. Then we have got two, 
letters written on the 4th August (Nos. 100 and 101) and 
another on the 5th August (No. 102). On the 6th August 
there is another letter (No. 103). In this he says that his 
wife Annapurni and her brothers came to his place with a: 
‘big crowd of armed men with a view to make another adoption 
to the Zamindar. Then he says that she is not entitled to, 
make an adoption because he and his other wife Meenakshi- 
‘sundaram have made an adoption and that she is making such 
attempts with a view to set up an adoption and bring a false 
‘suit thereafter. The office copies of the letters set forth above 


are all contained in a book (Ex. XXII). Hirudhalaiya died on ` 


the 12th August. The Court of Wards immediately took up 
the management of the Zamindari. The adopted boy died in 
December, 1891. Immediately there was a scramble for 
Possession between the two widows Annapurani and 


Meenakshisundaram. The Collector of Tinnevelly filed an- 
interpleader suit (O. S.No. 15 of 1892). It was decided in ` 
favour of Meenakshisundaram by the District Court in 1893. . 


‘There was an appeal to the High Court which confirmed the 
District Judge’s judgment. The judgment of the High Court 
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is reported in Annapurni Nachiar v. The Collector of Tinne- 
veliyi. There was an appeal by Annapurni to His Majesty 
in Council. That appeal was disposed of in July, 1899, and 
the Judgment is reported in Annapurni Nachiar v. 
Forbes®. Some time after the decision of the High Court, 
that is, in December, 1898, possession of the Zamindari was- 
delivered to Meenakshisundaram but by that time she 
had incurred considerable debts as she had to conduct 
the litigation unaided. She continued in possession of the 
Zamindari up to 1901. Finding herself unable to extricate 
herself from her indebtedness she applied to the Government 
to place the Zamindari under the Court of Wards. The 
Government accordingly authorised the Court of Wards to 
take charge of the estate (Ex. XXVIII). By 1908 most 
of the pressing liabilities were discharged. In December, 
1908, she requested that the Zamindari may be restored to 
her but this request was refused in March, 1909 (Exs. XXXIL 
and XXXIII). She repeated this request several times but 
always unsuccessfully for example Exs. IX-a, XXX and XXXI 
in 1913. At about this time she seems to have entertained the 
idea of adoption. Ex. RR dated 22nd September, 1908, 
addressed from Mylapore (in Madras) to her younger sister’. 
husband Chiranjivi Seeniaiyah refers to some adoption thus: 

“ As regards the matter of adoption everything will happen according to 
the will of God.” 

In 1914 the adoption of her brother’s son Balasubramania. 
Pandia Thalavar seems to have been suggested to her. In the 
letters he is referred to as Durai Raj and he was to be brought 
down to Madras. In 1916, her desire to make an adoption 
and execute a will seems to have been brought to the notice of 
the Court of Wards and it passed a resolution saying that the 
question would be considered on receipt of a formal communi- 
cation through the Collector (vide Ex. VII). She actually 
made an adoption on the 26th January, 1920, without previously 
obtaining the permission of the Court of Wards and Ex. A is 
the deed of-adoption. In this deed she recites the fact of the 
first adoption and then states that her husband gave her 
permission to adopt in case the adopted boy died. This is the 
first occasion on which she’states in writing that her husband . 


1. (1895) I.L.R. 18 Mad. 277:5 M.L.J. 21. 
2. (1899) L.R. 26 I.A. 246: I.L.R. 23 Mad. 1:9 M.L.J. 209 (P.C.). 
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gave her permission to adopt in case the first adopted boy died. 
She also executed a will (Ex. QQ) on the same day. The 
manager of the estate (a Deputy Collector) communicated the 
act of adoption and the execution of the will to the Court of 
Wards (Ex. B-1). The Rani also sent a communication to 
the Collector (Ex. C-1). The will purported to dispose of 
four items of property (1) jewels and silver vessels, (2) sur- 
plus funds saved by the Court of Wards, (3) home-farm lands, 
sites, etc. and (4) Surandai Mittah. The Collector reported 
the adoption (Ex. D) and proceeded to make further enquiries 
about the adopted boy. The Rani’s brother Subbiah Thevar 
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sent a petition to the Court of Wards saying that the Rani .- 


had no authority to make a second adoption but she pretended 
to have adopted a boy ‘10 days ago’ and he prayed to the 
Court of Wards to restrain the Rani from making the adoption 
(vide Ex. XXVII dated 4th February, 1920). He repeated the 
same prayer in another petition, Ex. XXVI dated 7th February, 
1920. Under the directions of the Court of Wards certain 
enquiries were made by the manager and by the Collector 
‘Mr. Cox. Mr. Cox finally reported that the Rani had no 
authority from her husband to make a second adoption in the 
event of the first adopted son dying. The Collector finally 
‘intimated to her that the Court of Wards is prepared to confirm 
her will only as regards the jewels and silver vessels, but not 
as to the savings and if a new will was executed on the above 


lines it would be confirmed by the Court of Wards. (Ex. UUU, 


dated 18th July, 1920) and by Ex. VI dated the 8th October, 
1920, the Collector again informed her ‘that the Court of 
Wards is not prepared at present to confirm the adoption made 


by you. This will however not prevent the Court from: 


confirming the adoption later on if it should appear that the 
want of the Court’s confirmation is the only thing which 
rendered the adoption illegal? She executed a second will 
: Ex. OO dated the 9th May, 1921, under which she bequeathed 
the amount of * Rs. 89,000 which remain in the shape of 
Government pro-note and war bonds and interest thereon, and 
the jewels, vessels, lace cloth, etc., and other samans which I 
may give to my adopted son from time to time”. This will 


.was sent with the letter Ex. PP dated the 9th May, 1921, for: 


confirmation by the Court of Wards. We next have gota 
letter dated the 26th June (Ex. HH) purporting to be written 
by the Rani to the Government in which she requested ‘ that 
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all my moveables, jewels, vessels, cloths, etc., which belong 
to me solely and which I have left in charge of my adopted 
son may be allowed to be retained with him for his personal 
and other use as per my will’ and that the savings also should 
be handed over to him. Two days after, she addressed another 
letter (Ex. KK) to the Collector. On the 4th July, 1921 she 
died. This fact was reported on the same day to the Collector 
by Ex. LL by the natural father of the adopted boy with a 
request that the Court of Wards should continue to manage 
the estate. 


Three suits were filed for the recovery of the Zamindari. 
The earliest suit was filed by Balasubramania Pandia Thalavar 
on the 29th September, 1921. He is a son of Gnanapurani 
Thai a daughter of Navanitha Krishna. Gnanapurani’s mother 
was Gomati Muthu Nachiar. Thus Gnanapurani is a half- 
sister of Hirudhalaiya and the plaintiff. claims to be the 
father’s sister’s son of the first adopted boy who died in 1891. 
This suit was numbered as O. S. No. 1 of 1922 of the District 
Court of Tinnevelly. The next suit was filed by the second 
adopted son on the 4th November, 1921. This was originally 
numbered as O.S. No. 103 of 1921 of the Sub-Court, Tinnevelly 
but was afterwards transferred to the District Court and 
re-numbered there as O. S. No. 2 of 1922. The third suit was 
filed by Subbiah Thevar brother of Meenakshisundara on the 
30th March, 1933 in the Sub-Court of Tinnevelly and was 
numbered as 34 of 1922. This was also transferred . to the 
Tinnevelly District Court and re-numbered there as O. S. 
No. 3 of 1922. Thus all the three suits were tried together by 
the District Judge of Tinnevelly. He dismissed O. S. Nos. 1 
and 2 and decreed O. S. No. 3. The defeated parties filed 
appeals to the High Court. A. S. No. 428 of 1930 is the appeal 
of the adopted son against the decree in O.S. No. 2 dismissing 
his suit and A. S. No. 429 of 1930 is his appeal in O. S. No. 3 
decreeing Subbiah Thevar’s suit. These two appeals raise 
substantially the same qüestion though two appeals had to be 
formally filed. A. S. No. 159 of 1929 is the appeal of Bala- 
subramania against the decree in O. S. No. 1 dismissing his 
suit and A. S. No. 411 of 1930 is his appeal against the decree 
in O. S. No. 3. These two appeals are substantially the same 
though two appeals had to be formally filed. A. S. No. 205 of 
1929 is the appeal of Rani Annapurni Nachiar against the 


+ 
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decree in O.S. No.-1. Thus we have got five appeals pending 
in this Court but they are substantially, three appeals by three 
claimants. Subbiah Thevar is the respondent in all these appeals. 
The following table exhibits for convenience the suits from 
which these appeals are filed and the respective appellants. . 


Appeal No. ~ Appellant. O. S. No. 
A. S. No. 428 of 1930 Adopted son 2Zof 1922 
~ 4, 429 of 1930 ` Do. 3 of 1922 
A. S. No. 159 of 1929 Balasubramania 1 of 1922 
5 411 of 1930 Do. 3 of 1922 

A. S. No. 205 of 1929 Annapurni 1 of 11922. 


It will be convenient now to take up the appeals of the 
adopted son, namely, 428 and 429 of 1930. The substantial 
question to be decided in these appeals is whether the appel- 
lant was validly adopted. The fact of adoption was found in 
favour of the plaintiff-appellant by the District Judge. and 
‘that question has not been raised before us again. The. third 
issue raises the question whether Meenakshisundara had express 
authority from her husband to adopt. The fourth issue raises 
the question whether she had implied authority. The seventh 
issue raises the question whether the adoption is invalid for 
want of sanction by the Court of Wards or can be subsequently 
confirmed by them. All these issues relate to the adoption. 
The issues 8 to 11 relate to the will and its effect on the 
jewels and savings. . Taking up the question of authority, the 
learned District Judge found against the alleged express and 
implied authority. [His Lordship discussed the evidence and 
concluded :] I agree therefore with the finding of the District 
Judge on the third issue that there was no express authority'to- 
make a second adoption. 


I now come to the fourth issue. On this issue the argu- 
ment of the appellant may be stated thus. It has been held by 
the Privy Council in Suryanarayana v. Venkataramanal that 
an authority to adopt given in very general terms should not be 
narrowly construed so as to limit the authority to one adoption. 
When an authority is given in general terms, it may be reason- 
ably construed to support several adoptions one after another 
as each adopted boy dies. In the course of the judgment it 
was observed by the Privy Council that one should not be 





1. (1906) L.R. 33 LA. 145: LL.R. 29 Mad. 382: 16 M.L.J. 276 (P.C). 
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astute to defeat a genuine adoption. This is no doubt true but 


‘in my opinion all this reasoning relates only to construing an 


authority which has been given. In this case there is no 
authority at all. All that we have is an actual adoption by 
the Zamindar in association with Meenakshisundara. No 
authority was ever given for us to construe. To imply an 
authority under such circumstances would be analogous to 
making a will for a man on the ground that if he had thought 
of it he would have made a will and a willis highly desirable. 
I do not think that such a process is permissible. Letters ` 
Nos. 92, 95 and 98 in Ex. XXII show that the Zamindar has 
never contemplated the possibility of the adopted boy dying 
young but expected him to live until-after he attained majority 
and to enjoy the Zamindari. His mind did not look beyond 
that stage. If he had adverted to the possibility of the boy 
living for some time and then dying without having been 
married, it is true that one may speculate as-likely that he 
would have desired his widow if she survived the boy to 
adopt a son. But there is nothing in the whole record of 
this case to show that his mind ever adverted to that possibility. 
It is true that an authority to adopt need not be express in 
the sense that it should be expressed is so many words. One 
may infer it from signs or from other unambiguous conduct. 
Mandavilli Seetharamamma. v. Attivilli Suryanarayanai, To 
imply an authority from circumstances of the kind in Manda- 
villi Seetharamamma Attivilli Suryanarayana is different from 
inferring an authority merely from circumstances showing 
that the Zamindar would have given such an authority if he 
considered all the contingencies that might arise. I do not 
think that this kind of implication by law, which is not’ an 
inference of fact is permissible. To do so would be to 
assimilate the law in the Madras Presidency as regards the 
authority to adopt to that in Bombay. In Bombay unless a 
husband prohibited an adoption the authority to the widow 
is always presumed or in other words no express authority 
of the husband is necessary. But the law in Madras is 
different. In Collector of Madura‘v. Mootoo Ramalinga 
Sethupathy? a case relating to the Ramnad Zamindari from the 
same part of the,country as this case—the Privy Council 








1. (1926) LL.R. 49 Mad,-969: 51 M.L]. 466. 
2. (1868) 12 M.I.A. 397. 
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considered ‘so early as 1868 the question whether a widow can 
adopt a son to her husband without express authority They 
-held that where the authority of the husband is wanting she 
can adopt only if authorised by the sapindas. To imply 
authority wherever it is desirable or to infer an authority 
always from the fact of a prior adoption would be practically 
to assimilate the law in Madras to that in Bombay. The 
appellant’s contention practically amounts to laying down a 
rule of law that wherever a Zamindar adopts a son and after- 
wards the boy dies his widow has implied authority to adopt 
another boy. I do not think that we are justified in laying 
down such a rule of law in Madras. I therefore agree with 
the learned District Judge in finding against the implied 
authority. 

The other issue, namely, the seventh issue which relates to 
authority need not detain us long for on the findings on the 
third and fourth issues the discussion on it is merely academic 
but it will have a bearing on the next point to be considered, 
namely, the validity of the will. So from that point of view I 
will just notice it. At the time of the adoption and the execu- 
tion of the will the Court of Wards Actin force in this Presi- 
dency was Madras Act I of 1902 which repealed an older regu- 
lation relating to the same matter—Regulation V of 1804. The 
learned District Judge thought that as the estate was taken up 
in 1901 at a time when the old Regulation of 1804 as amended 
by Madras Act IV of 1899 was in force the validity of all the 
acts of the Rani must be determined with reference to that old 
regulation as amended. The old regulation enables the Court 
of Wards to take the properties only from incapacitated 
proprietors. But the amending Act of 1899 enabled proprietors 
to request the Government to declare them incapacitated on 
such request and the Court of Wards thereafter to assume 
superintendence of their property. Asa matter of fact in this 
case the Government considered it unnecessary to declare the 
Zamindarini incapacitated under S. 2 of (Madras) Act IV of 
1899 but authorised the Court of Wards to assume manage- 
ment of the estate under S. 2, Regulation V of 1804 and the 
amending Act of 1899 made no difference. But whatever was 
‘the provision of law under which the Court of Wards took up 
the management, the Act which was in force at the time of the 
adoption was the Act of 1902 and the Advocates on both sides 


agree before us that the validity of her action, should be 
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judged with reference to the Act of 1902 and not with reference 
to the earlier regulation of 1804. S. 34, Cl. (c) says: 


“A ward shall not’be competent to adopt or give a written or verbal 
permission to adopt without the consent of the Court. Provided first, that 
the Court shall not withhold its consent under Cl. (c) if the adoption is not 
contrary to the personal or special law applicable to the ward, and does not 
appear likely to cause’ pecuniary embarrassment to the property, or to lower 
the influence or respectability of the family in public estimation. Provided 
secondly, that the Court may confirm an adoption made without its previous 


consent.” 


I have quoted only that portion of the section ` which i is 
relevant to the question of adoption. The attitute taken up by 
the Court of Wards even at about the time of the adoption and 
also.in the course of the trial is one in accordance with 
the policy of the Act. I have already referred to Ex. VI. 
This document and also paragraph 4 of the written statement 
of the Court of Wards show -that its anxiety was merely to 
give the adoption more weight than it otherwise possessed 
but at the. same time not to make it invalid by reason. of 
the absence of its approval if otherwise it is valid, The 
same attitude was taken up by it in an affidavit filed on 
the 2nd December, 1922. In paragraphs 5 and 8 it states its 
attitude in the same manner as is just now stated by me. 
Finally it prays that the issues relating to the adoption and 
the will may be taken up earlier. for trial so that it may 
exercise its -discretion to confirm the adoption and the will 
or not in accordance with the Courts’ finding. If the Court 
finds the adoption valid, the Court of Wards is prepared 
to give its consent. One may say that the Court of Wards 
has given its consent subject to the contingency that Court finds 
it valid. If we find the adoption to be valid, one may say 
the contingency has happened and the consent of.the Court of 
Wards becomes an unconditional consent and the adoption. i is 
not invalid for want of its consent. It may be that in such a 
case to be on the safer side we ought to intimate our finding to 
-the Court of Wards so that it may exercise its discretion and 
approve of it and on its confirming it the adoption will be 
regarded as validly.made.. But on my finding that the adoption 
is otherwise invalid all this discussion becomes academic so far 
as the question of adoption is concerned but it has to be consi- 


dered in connection with the next point to be taken up. 


'- The next question to be considered is the plaintiffs’ claim 
for the savings and the jewels under the Rani’s will Ex. OO, 
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I will first take the case of the savings. When the Rani died, 
an inventory was made by the Court of Wards of all her 
property on the 30th July, 1921. That inventory is now exhi- 
bited as Ex. TTT. In this inventory there were Rs. 9,244-1-9 
in the shape of coins. In the written statement of the Court 
of Wards reference is made to an inventory of the property of 
the Rani which shows that there was a sum of Rs. 80,900 
existing in the shape of Government Promissory notes, war 
bonds, etc. The two together make up a sum of Rs. 89,000 
odd and this must have been the amount referred to by the 
Rani in the second schedule in Ex. OO where she mentions a 
sum of Rs. 89,000 existing in the shape of Government 
Promissory notes, war bonds, interest thereon, etc. Taken with 
the cash certainly there is a sum of Rs. 89,000 if not more. 
The learned District Judge finds that Ex. OO to be genuine 
(Issue VIII) and that the Zamindarini was in a sound dispos- 
ing state of mind when she executed it (Issue 1X). The 
learned District Judge also finds on the 10th issue that the 
plaintiff takes the properties as a persona designata under the 
will. It is unnecessary to refer at great length to the various 
decisions of the Privy Council in this matter. It is enough to 
refer to types of cases on either side of the line. On behalf 
of the respondent I may mention the case in Lali v. Murli 
Dhari. In that case there was a wajib-ul-arzg or a declaration 
and the intention was to give the property to a person as an 
adopted son. There is nothing in that case from which it can 
be inferred that the declarant intended to give the property to 
the adopted son even if the adoption should turn out to be 
invalid. Accordingly the Privy Council held that the so-called 
adopted son could not take the property under the wajib-ul-ara. 
In the present case the Rani had set up, according to the 
view now taken by the Courts, a false authority to adopt and 
if the Courts are right in this conclusion she perfectly knew 
that she was setting up a false authority to adopt. It is 
because of her consciousness of the weakness of the.adoption— 
an adoption which the Court of Wards refused to confirm— 
that she executed the wills one after another and began to. 
assert her right to the property dealt with by the wills as her 
own absolute property which she has aright to dispose of at 
her will and pleasure. She was constantly arguing out this 
question with the Court of Wards giving reference to Hindu 


1. (1906) L.R. 33 LA. 97: LL.R. 28 All. 488 (P.C.). 
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Law Books (vide Ex. PP). Undoubtedly she adopted the 
boy and in her will she wished that he should perform her 
ceremonies and in deference to her wishes the Court of Wards 
while not recognising the validity of the adoption per- 
mitted the plaintiff to perform the ceremonies. The boy 
was related to her through his father in two ways and his 
mother (vide Ex. F). All the correspondence preceding her 
death shows unmistakably that she very well knew the possibi- 
lity of the adoption turning out invalid and the necessity for 
giving the boy as much as she could apart from the validity of 
the adoption. After all, the adoption itself is a fact though 
it may not turn out to be valid. And it is reasonable to 
assume that her desire was that he should get as much as she 
could give. In my opinion the decision in Lali v. Murli Dhar1 
and similar cases do not apply. On the other side of the line 
Imay refer to the decision in Sri Rajah Rao Venkata Surya 
Mahipatt Rama Krishna Rao Bahadur v. The Court of Wards 
and Venkata Kumari Mahipati Surya Rao? as typical. In the 
present case the motive for the will was the affection for the 
boy himself and the desire to provide for him irrespective 
of the validity of the adoption. I therefore agree with the 
District Judge in his finding on the tenth issue. 

I now come to the 11th issue. It was now been well 
established by the decisions of the Privy Council that the 
income of the estate remains at the disposal of the Rani in the 
absence of anything done by her to show that she treated the 
accumulations as part of the husband’s estate. It is enough to 
refer to the decision in Sowdaminee Dossee v. The Adminis- 
trator-General of Bengals and the latest decision in Venkatadri 
Appa Rao v. Parthasarathi Appa Raot. Our attention has 
been drawn by the learned Advocate for the Respondent to a 
case in Nabakishore Mandal v. Upendrakishore Mandal 
which is also a decision of the Privy Council. It seems to 
sound the other way. But this last decision must be regarded 
as a decision on the facts of the case and not as laying down 
any general principle. The decision in Venkatadri Appa Rao v. 
Parthasarathi Appa Raoé is later. At page 321 it is observed:. 

“ If Venkayamma had actually received that income, she might have 
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added it to the Medur estate as an accretion. But she did not and it 
remained at her absolute disposal by will or otherwise”. 

In the present case only the sum of Rs. 9,000 odd was 
under her actual control. The rest of the amount was with the 
Court of Wards. There is nothing to show that she intended 
to add it to the main estate as an accretion. On the other hand 
the letters which she was constantly addressing to the Court 
of Wards show that she treated this property as at her disposal 
and did not intend to make it an accretion to the estate. The 
fact of her execution of the Wills Exs. QQ and OO and her 
letter Ex. PP dated 9th May to the Court of Wards all show 
that she regarded this as her peculiar property and it cannot be 
regarded as an accretion to the estate. But the District Judge 
finds that on account of the provisions of the Court of Wards 
Act Meenakshisundara was not entitled to dispose of the accu- 
mulations of the estate by her will. I have already observed in 
dealing with the question of adoption that the Court of Wards 
Act governing the validity of the Rani’s adoption and will is 
Act I of 1902 and not Regulation V of 1804. S. 34, cl. (d) 
says: 

“A Ward shall not be competent to dispose of his property by will with- 
out the consent of the Court: Provided first that the Court shall not with- 
hold its consent under cl. (d) if the testamentary disposition is not 
contrary to the personal or special law applicable to the ward and does not 
appear likely to cause pecuniary embarrassment to the property, or to lower 
the influence or respectability of the family in public estimation. Provided 
secondly that the Court may confirm a will made without its previous 
consent”, 

When the Rani executed the first will Ex. QQ, the 
attitude of the Court of Wards was that the will was perfectly 
valid as to the jewels and silver vessels and that it ought to 
recognise it but it ought not to recognise the rest of the will 
(vide Ex. UUU already mentioned). It accordingly requested 
her to make another will. When she executed the second will 
Ex. OO, she requested the Court of Wards to confirm it but 
she never got a reply to her request during her lifetime. The 
attitude of the Court of Wards in the course of the trial 
is disclosed not only by their written statement but by its 
affidavit filed on the 2nd December, 1922 already mentioned. 
These show that the Court of Wards was prepared to confirm 
the will if it was otherwise valid. It even asked that the 
issues relating to adoption and will should be tried earlier so 
that it may further the ends of justice by removing any 
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obstacles that may exist on account of the lack of its confirma- 
tion. I have already shown that apart from the consent of the 


‘Court of Wards the will is perfectly valid. The learned 


District Judge refers to S. 32 and observes that only after all 
the charges mentioned in that section are met any surplus can 
be said to accrue. (See also S. 33.) But it is not suggested 
either .by the Court of Wards or by the respondent that any 
of the purposes mentioned in Class I or Class II or the first 
part of Class III have remained unfulfilled. It is not 
suggested with reference to the second sub-clause of Class ITI 
that there was any distress among the ward’s tenantry which 
has to be prevented or relieved against. The last clause of 
‘Class III refers‘ to -the improvement of the land and the 
property of the ward and the benefit of the ward and his 
property generally. This of course is too general and may 
include anything. But again it is not suggested that the Court 
of Wards had at that time any particular scheme for the 
improvement of the lands and property of the ward or for the 
benefit of the Rani and herproperty generally. But apart from 
this it is clear that this class refers not to the benefit of the 
estate of Uttumalai, in which the Rani holds only’ a widow’s 
estate which she is bound to pass to the reversioners, but to, her 
own peculiar property. This does not refer to the general 
estate but ‘the improvement of land and property of the ward’ 
and ‘the benefit of the ward and his property generally’. So 
when we come to this class it is clear that it must be con- 
strued consistently with the double position which a, Hindu 
‘widow occupies, to refer to her own ‘peculiar property as con- 
trasted with the main estate. All purposes in which the main 
‘estate is interested are exhausted by one or other of the 
‘provisions of Class I, Class II and the first two sub-clauses of 
Class III. From either point of view nothing in Class III 
‘prevents the accumulated savings from belonging to Rani 
Meenakshisundara as her own peculiar property. As to S. 33 
the Court of Wards did not utilise the savings for the 
purchase of other landed property for the Rani. It is true 
that it did invest the money on the security of Government 
:Promissory Notes and similar investments but .this fact does 
not prevent the property from continuing to be the property of 
the-Raniif othérwise it was. “In my opinion therefore there is 
Hothing in S32; 33 -or-34 which prevents: the property- from 
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becoming the ‘absolute property of. Rani Meenakshisundara 
except the confirmation of the Court of Wards which it is 
prepared to give even after her death. As to this the remarks 
already made about the adoption will apply equally to the 
will. One may say that the Court of- Wards has given 
its consent subject to-the contingency. which has since 
happened, namely, the Court finding that the will is valid. But 
tö be on the safer side it is better to intimate our finding to the 
Court of Wards so that it may confirm the will now. It is: 
argued that the confirmation of a will after itis made should 
be made before the death of the testator. There is no ground 
for any ‘such. limitation in'the section itself nor could the 
legislaturé have meant such a limitation. because in many cases 
the proviso would work obvious injustice. There may be very 
little interval between the execution of the will and’ the death 
and there may not be.enough.of time for the Court of Wards 
to miake the necessary enquiries before giving its confirmation. 
Reference is made to English authorities on the law of powers 
but I do not think that there.is any analogy between thé powers 
under the English law and the authority conferred on. the 
Court of Wards by S. 34 to confirma will after its execution. 
and it is unnecessary to consider those authorities. It is also 
contended that the Court of Wards has handed over the estate 
to.the respondent during the pendency of- the- appeal and it 
cannot confirm the will now. Ido not see any ground even 
for this limitation. i E o e ,* 

-. My conclusion on thé 11th issue is therefote that'the 
savings of the estate are the Rani’s absolute property and the 
Will in so far‘as it deals with those savings is perfectly valid 
subject to the confirmation of the Court of Wards. We now. 
direct that our finding should be communicated’ to- the Court 
of Wards to enable it to confirm the will. After its “reply is. 
réceived, ‘the final judgment and decree as to this portion of the 
case will follow. ; 

I will now take the case of the other moveable properties 
of the Rani such as “jewels, furniture, vessels, etc. [His 
Lordship discussed the evidence and concluded:] I would 
therefore hold that these articles are in the same position. as 
the savings and provided the Court of Wards now exerċises 
its discretion to-confirm the will I would allow. these appeals. 
in respect of these-items -in-faveur-of the -adopted - boy» - The 
final ‘order-can only. be made after. the receipt:of the: reply :of 
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the Court of Wards. This finishes A. S, Nos. 428 and 429 of 
1930. 


Inow come to A. S. Nos. 159 of 1929, 411 of 1930 and 
205 of 1929. The first of these appeals, namely, 159 and 411 
relates to the claim of Balasubramania to the Zamindari on the 
ground that he is the father’s sister’s son of the last zamindar, 
that is, the first adopted boy who died in December 1891. On 
this part of the case I have had the advantage of perusing the 
judgment of my learned brother Stone, J. and I need not 
repeat his preliminary observations. Assuming for the 
purpose of these appeals without deciding that the claimant’s 
mother was a legitimate half-sister of Hirudhalaiya, the 
question arises whether according to the Hindu Law of succes- 
sion the plaintiff who is the father’s sister’s son of the last 
zamindar can be preferred to the fourth defendant Subbiah 
Tevar who is the maternal uncle. Both are atmabandhus. The 
plaintiff is descended from the paternal grandfather and the 
fourth defendant is descended from the maternal grandfather 
of the propositus. Both are descendants from ancestors of 
equal degree. So far, we are unable to find any ground for 
preferring one over the other. The question now arises what 
is the rule that should next be applied for preferring one over 
the other. In my opinion this question is conclusively decided 
by two decisions of the Judicial Committee. The first decision 
is Vedachela Mudaliar v. Subramania Mudaliar1 the judgment 
in which was delivered by Mr. Ameer Ali. At page 359 
referring to the principle adopted by the Madras High Court 
by which the paternal side is preferred to the maternal side it 
is observed ‘Their Lordships, again, in the view they take of 
the rights of the parties in the present case, do not think it 
necessary to express an opinion how far this proposition is in 
conformity with the express rule that in each class propinquity 
should be the governing factor’. This sentence refers to the 
rule that propinquity should be a governing factor. The 
question was then put—what is the place of the mother’s 
brother among the atmabandhus? and it is observed “He is 
unquestionably the nearest sapinda; and according to the 
ancient rule relating to sapinda descent, ‘to the nearest sapinda, 
the inheritance next belongs’, (Manu IX 185) he would 


1 -(1921) L, R. 48 L A. 349;-LLiR. 44 Madi 7354 41 ML.J. 676 (P.C.). 
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undoubtedly be entitled to Sankaramurthi’s estate, unless he is 
cut out, as the learned Judges of the Madras High Court have 
cut him out in favour of the maternal aunt’s grandson, by the 
inferential application of a rule of preference to each class to 
a person not named at all in the text, but who certainly stands 
nearest to the deceased by Sapinda relationship.” Then 
reference was made to the earlier decisions in Mutiuswami v. 
Muttukumaraswami affirmed by the Privy Council in 
Mutiuswami v. Muttukumaraswami2 and other decisions. At 
the bottom of page 361 reference is made to the passage in 
Mitakshara. This paragraph ends’ with the sentence ‘the 
ground on which the rule is based is stated in express terms to 
be ‘nearness’ of blood. “Here” the text says, “by reason of 
nearness the atmabandhus are his successors in the first 
instance, and so on.” Reference is then made to Smriti 
Chandrika, Saraswati Vilasa and Viramitrodaya and to modern 

‘text writers such as Golap Chandra Shastri and Raj Coomar 
Sarvadhikari and it was held that the propositions enunciated 
in Mutiuswami v. Muttukumaraswami! furnish a safe guide. 
The final conclusion of the Board is stated in the following 
words: 

“In the present case before their Lordships, the appellant and the 
deceased were sapindas to each other; and he (the appellant) is undoubtedly 
nearer in degree to the deceased than Subramania. He also offers oblations 
to his father and grandfather to whom the deceased was also bound to offer 
pinda,....... eee ee On all these grounds their Lordships think 
the view taken by the Subordinate Judge was well founded”. 

The concluding paragraph in my opinion lays down two 
rules for guidance in choosing the preferential heir among the 
bandhus. One rule is based on nearness in degree. The second 
rule is based on spiritual efficacy by offering oblations. By the 
use of the words ‘on all these grounds’ it is clear that the 
judgment rested on both the above grounds. In that case both 
the rules indicated the appellant to be the preferential heir. 
There was no conflict between the two rules. Whichever rule 
applied, the appellant must succeed. The question now 
naturally arises which rule should be first applied in a case 
where the two rules are in conflict with each other, that is, both 
the rules do not indicate the same person as the preferential 
heir. From the fact that the judgment first states that the 





1. (1892) LL R. 16 Mad. 23: 2 M.L.J. 296. 
2, (1896) L.R. 23 LA, 83; L.R. 19 Mad, 405: 6 M.L.J. 113 (P.C.), 
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appellant“is undoubtedly nearer in degree and then states. that 
he. also offers oblations to his father and grandfather, one. is 
inclined. to infer that- the first.rule to be applied is the rule 
based'on nearness and only if it fails to guide us that oné 
should proceed to apply the rule ‘based on spiritual efficacy or 
the offering’of oblations.’ But all doubts are completely set at 
rest by-thé text decision of the Judicial Committee: to which I 
will refer. The decision is reported in Jatindranath Roy v. 
Nagendra‘Nath Roy}, In'that case the claimants were related 
to the propesitus.in equal degree and the tule based on. nearness 
fir: degree failed to.'furnish'a guide. The judgment of the 
Board was delivered by Sir George Lowndes. At p. 376 (line 
& ‘from the bottom). it is observed “it is not disputed that -the 
opposing parties are'in equal degrees of propinquity to the 
propositu”; . Itis because of this that another.rule of prefe: 
reñce had to be enunċiateď.by the Judicial Committee: . At 
Pe 377 (line 7) it. was observed : ; 

S- luon the accepted reading of the text, the Mitakshara ` Tays down no rulé 
of preference as between members of the class who are, as heré, in an equal 
degree of propinquity to, the propositus, nor does it suggest that they are all 
to share equally”. ade’, 

‘The judgment of the Board then proceeds to discuss what 
tule should be applied in a case of equal degrees of propinquity 
and observes that though some writers and authorities apply 
the: tule of preferring ex parte paterna to ex parte materna, the 
safer test is that of-efficacy.of offerings (bottom of p. 377) « 
At.p. 378 the Board repelled the argument. that under the 
Mitakshata, system there, is.no rule of spiritual efficacy ‘at 
all.. ‘Authorities in support of the view that the doctrine of 
spiritual benefit can also be referred to under the Mitakshara 
are quoted. and how. exactly the superior. spiritual efficacy 
should be worked out is explained at the.bottom of p. 378, and 
it-was: then observed, at the top of p. 379 that it is a mistake to 
suppose ; that the doctrine of spiritual benefit does not enter 
into the scheme of inheritance propounded in the Mitakshara. 
The final conclusion is then stated thus: 

“No doubt propinquity in blood is the primary-test, but the intimate con- 
nection between inheritance and funeral oblations is shown by various texts 
of,Manu (See for instance Ch. 9 v.v. 136, 142), and the Viramitrodaya 


brings in thé-cénferring of spiritual benefit as the measure -of propinquity 
where the degree of blood relationship furnishes no certain guide.” ; 





I (1931) L:R. 58 1AF 372; LLR: 59-Cak 576: 61 MLJ. 442 (P.C). 


LXIX] _THE MADRAS LAW JOURNAL. REPORTS. 651 


I am of opinion that the general sense of mE above can be 
expressed thus: 


“Propinquity in blood is the first’ rule to be applied. But where the 
degree’of blood relationship furnishes no certain guide, that is, where the 
first rule does not enable us to choose, then. the ‘rule. based on superior 
spiritual benefit should be. applied as a measure of piopinquity or as a 
ground of preference”. ; i 
_. In the.case before their Lordships the rule of nearness 
of degree: failed to furnish a guide. They: then proceeded tq 
apply, the rule based on the conferring of spiritual benefit and 
accordingly decided the appeal. In the case now before us 
following the guidance afforded by the last decision mentioned 
above which only supports my interpretation of the earlier 
decision in Vedachala Mudaliar v. ‘Subramania Mudaliari, I 
find that the plaintiff Balasubramania is remoter in degree than 
the fourth defendant Subbiah Tevar. The first: rule’ ‘has 
furnished me a certain guide. Not until it fails is it open to 
me to proceed to apply the rules based on the conferring of 
spiritual benefit. The rule based on superior spiritual benefit 
is certainly a rule to be applied even under the Mitakshara 
system, but it shouid be applied only after Her rule based on 
nearness of degree fails. 


The fected Advocate-General who appeared :for the 
appellant contended that in the principles of Hindu Law by. 
Sir Dinshaw Mulla (1932) Edition, p. 69 father’s sister’s son is 
mentioned as No. 6 and mother’s brother is mentioned as No. 10. 
It is to be noted that Sir Dinshaw Mulla was a member of the 
Board that delivered the judgment in Jatindra Nath Roy v. 


Nagendra Nath Roy?. In the foot-note to item No..6 this deci- 


sion was referred to for saying that the father’s sister’s son 
succeeds before the mother’s sister’s son which is perfectly 
correct. But that the same decision would make the maternal 
ùncle superior to the father’s sister’s son being nearer in degree 
is not noticed. In my opinion Nos. 9 and 10 of that table ought 
to be placed before No. 6 by reason of the judgment in Jatindra 
Nath Roy v. Nagendra Nath Roy2. I can only conjecture that 
Sir Dinshaw Mulla did not actually edit this part of the book. 
In the preface about seven gentlemen are mentioned as having 
Hepe Rint te the preperadon g Tae Paige and it ees 


r 





921) Ls R. 48 LA. 349: 1. L: R. 44 Mad. 753: AMES sc: 
"2, (1931) L.R: 58 I,A. 372+ 59 Cal: 576: 6r MLJ: 442 (PEJ 
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January, 1932. The judgment of the Judicial Committee was 
delivered in July, 1931, page 65 also the decision in Jatindra 
Nath Roy v. Nagendra Nath Roy! was referred to. ‘There it 
was mentioned that among bandhus of equal degree the rule of 
spiritual efficacy is adopted but the second principle (stated in 
the decision) was not mentioned, namely, that the rule of near- 
ness in degree must first be applied before the rule of spirtual 
efficacy. I am bound by the decision of the Judicial Committee 
of which Sir Dinshaw Mulla was a member rather than by the 
statement in his text book which is perhaps a slip of the editors. 


A decision of the Punjab Court reported in Ram Nath v. 
Duni Chand? is then relied on. That decision solely rests on 
page 66 of Sir Dinshaw Mulla’s Book and makes no reference 
to the Privy Council decisions. I am therefore unable to 
follow it. 


The only other decision that has to be referred to is the 
decision in Sakharam Narayan v. Balkrishna Sadashivi—a 
judgment of three Judges (one of whom did not deliver a 
separate judgment). That case was decided before the Privy 
Council in Jatindra Nath Roy v. Nagendra Nath Royl. So the 
discussion in that judgment was confined only to the decision 
of the Judicial Committee in Vedachala Mudaliar v. Subra- 
mania Mudaliar4. Macleod, C. J. after mentioning the difficulty 
as io how degrees of propinquity could be compared with degrees 
of spiritual efficacy finally winds up by saying that under all 
the circumstances he prefers the father’s sister’s son. The 
judgment of Shah, J. refers to the question of spiritual efficacy 
and seems to be based solely on that ground. . As already 
observed by me I do not in the least say that the rule of 
spiritual efficacy should not be applied to cases governed by 
the Mitakshara. On the other hand the decisions of the Privy 
Council compel me to apply such a rule but at the proper stage. 
In the language of Sir George Lowndes that rule is to be 
applied only after the rule of propinquity fails to furnish me a 
guide. I am unable to reconcile the decision in Sakharam 
Narayan v. Balkrishna Sadashiv8 with the decisions of the 
Judicial Committee. 





1. (1931) L. R. 58 I.A. 372: I. L. R. 59 Cal. 576: 61 M.L.J. 442 (P.C.). 
2. A.LR. 1934 Lah. 622 (2). 3. (1925) L.L.R. 49 Bom. 739 (F.B.). 
4, (1921) L. R, 481.A. 349; I, L. R. 44 Mad. 753; 41 M.L.J. 676 (P.C). 
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This is the view taken by two learned Judges of this Court 
of that judgment. In Nucherla Changiah v. Subbaroya Atyar} 
it was held that the rule of spiritual benefit should be applied 
where the two parties are equal in degree but not where one 
is nearer in degree than the other. At page 565 Venkatasubba 
Rao, J. first refers to Vedachala Mudaliar v. Subramania 
Mudaliar2. At p. 567 the learned Judge refers to the judg- 
ments of the Judicial Committee in Vedachala Mudaliar v. 
Subramania Mudaliar? and takes the same view of caseas I 
do. The learned Judge then refers to the decision in Sakharam 
Narayan v. Balkrishna Sadashiv3 and observes: 

“I have read the judgments in that case with close attention, but with the 


greatest respect I am unable to follow how they are reconcilable with the 


decision of the Judicial Committee in Vedachala Mudaliar v. Subramania 
Mudaliar®.” 


I would only add the other decision Jatindra Nath Roy v. 
Nagendra Nath Roy* also to the last sentence. The other 
learned Judge also takes the same view and observes at p. 571 
that the decision in Sakharam Narayan v. Balkrishna Sadashiv 
is not reconcilable with the decision of the Judicial Committee 
in Vedachala Mudaliar v. Subramania Mudaliar2. Possibly 
this decision in Sakharam Narayan v. Balkrishna Sadashiv3, 
induced the Editors of Sir Dinshaw Mulla’s book to leave 
the order as it stood in the prior editions. In the face of the 
two decisions of the Judicial Committee above referred to and 
particularly the second decision and its plain language I do 
not think these other authorities relied by the appellant should 
induce me to come to a different conclusion. 


In the course of the argument reference was made to a 
decision of mine and Curgenven, J. in Kalimuthu Pillai v. 
Ammamuthu Pillai but as it is agreed on all hands that this 
has no bearing on the point before us I abstain from further 
referring to it. 


It is then argued by the learned Advocate-General that 
the phrases ‘ nearness in degree and propinquity ’ in those two 
decisions of the Judicial Committee have got a special meaning, 
that special meaning being superiority in spiritual benefit. For 
this contention reliance is placed on a decision of the Judicial 








1. (1929) 58 M.L.J. 562. 
2, (1921) L. R. 48 I.A. 349: I. L. R. 44 Mad. 753: 41 M.L.J. 676 (P.C.). 
3. (1925) I.L.R. 49 Bom. 739 (F.B.). 
4, (1931) L. R. 58 I.A. 372: I. L. R. 59 Cal. 576: 61 M.L.J. 442 (P.C.). 
5. (1934) I. L. R. 58 Mad. 238: 67 M. L. J. 503. 
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Committee in Buddha Singh v. Laliu Singh! the judgment of 
the Board being delivered by Mr. Ameer Ali. At page 623 this 
sentence occurs: 


“Now, it is absolutely clear that under the Mitakshara, whilst the right 
of inheritance arises from sapinda-relationship, or community of blood, in 
judging of the nearness of blood relationship or propinquity among the 
gotraja, the test to be applied to discover the preferential heir is the capacity 
to offer oblations”, - 


This sentence is supported by quotations from Viramitrodaya 
who says that when there are many claimants to the heritage 
among gotrajas, etc. Now in the first place the above sentence 
refers to gotraja sapindas. By saying so I do not mean that the 
rulé ‘based on spiritual efficacy is not. to be considered in 
deciding as between bandhus. It has to be considered but at 
what stage is the question. For gotraja sapindas it has to be 
considered even before the rule of nearness. This is all that 
the passage amounts to. But whatever the passage may amount 
to, certainly it does not lay down a kind of definition for thé 
phrases (1) nearness of blood relationship and (2) propinquity 
wherever those phrases occur in other judgments. That passage 
has to be read only in connection with that judgment. If we 
accept this argument, and apply it to the first sentence of the 
concluding paragraph of the judgment in Vedachala Mudaliar 
v. Subramania Mudaliar2 where it is observed that the appellant 
is nearer in degree to the deceased, the words ‘nearer in 
degree’ would mean—superiority of oblations. But if the first 
sentence is to be interpreted in that way.the word ‘also’ in the 
next sentence has no significance. I think the two sentences in 
the judgment should be read in their ndtural meaning and not 
with reference to some sentence in another judgment, which 
‘was delivered six years before and which was not cited in it. 
It is true that the decision in Buddha Singh v. Laltu Singh 
was relied on in the judgment in Jatindra Nath Roy v. 
Nagendra Nath Roy8.but not for this particular sentence. 
It was only relied on for the general principle that even 
under the Mitakshara Law the doctrine of spiritual benefit 
is to bé looked to. If we apply the appellant’s argument in 
interpreting the sentence page 379: 


“ No doubt. propinquity in blood is the primary test, but the intimate 
connection between inheritance and funeral oblations is shown by various 





“L (1915) L. R.42 E A, 208: I. L. R. 37 Ail. 604: 29 MLL J. 434 (B.C). 
2, “(19217 L.R. 48 LA, 349: 44 Mad, 753: 41 M.L.J. 676 (P.C.). 
3. (1931) L.R. 58 I.A. 372: 59 Cal. 576: 61 ML.J. 442. (P.C), 
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texts of Manu (see for instance Ch. 9 vv. 136, 142 and the viramitrodaya 
brings in the confeiring of spiritual benefit as the measure of propinquity 
where the degree of blood relationship furnishes no certain guide.” 


It would mean that spiritual efficacy is the primary test 
but where it fails to furnish a guide, spiritual benefit is the 
measure of propinquity. Both rules become one rule and there 
is nothing like a primary test and a secondary test. The 
context in the final conclusion in these two sentences shows 
‘that they are not be read with reference to some other judg. 
ment but naturally as they stand. I: am therefore unable to 
accept the learried Advocaté-General’s contention based on the 
sentence referred to in Buddaha Singh v. Laltu Singhi. 

The result is that these-appeals fail and must be dismissed 
with costs. As both are practically the same, in the second 
only a minimum pleader’s fee of Rs. 100 will be allowed but 
in A.S.. No. 159 we allow two sets of fees under R. 46 (2) of 
the Fee Rules. 

Coming now to the third appeal namely, A. S. No. 205 of 
1929 by Annapurani, I entirely agree with the judgment of my 
brother Stone, J., and do not wish to add any further-reasons 
but I would only say: ‘this that-one. would very gladly say that 
Annapurani Nachiar should be regarded only as a postponed 
mother and not asa.step-mother.. But if I say so, it is not for 
us to say this but for the judicial Committee if the matter goes 
there. 

‘This appeal is dismissed with costs.’ 

In O.S. Nos. 1 and 3 of 1922 the plaintiff Paldsubradiania 
and fifth defendant were directed to pay a separate set of costs 
(estimated on the value of the suit) to the Court of Wards. 
This order is not justified. The Court of Wards took up a 
néutral position in the suits and beyond stating their attitude 
(which was very fair and proper)-and asking for an early 
trial of the issues relating: ‘to the’ will- and the adoption, had 
nothing more to do. In our opinion, a fee-of Rs. 500 for the 
Cotirt of Wards in both the suits in the Court below would be 
fair and the rest of the order directing plaintiff ‘to pay the full 
costs in the lower Court will be vacated. 

As the nature of the suits O.S. Nos. 1 and 3 is practically 
the same, it is enough to direct the plaintiff and fifth. defendant 
to pay full costs.in one of them.O. S. No. 3 of 1922 and half 
costs in the other O.S. No. 1 of 1922 in the Court below. 


1, (1915) LR, 421.A. 208: LL.R. 37 AIL 604: 29 ML.J. 434 (PC). ' 
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Stone, J.-—I have had the advantage of perusing thè 
judgment just delivered and as to the appeals Nos. 428 of 1930 
and 429 of 1930 l propose to say nothing save that I agree 
with that judgment and have nothing to add. 

As regards the appeals brought by Balasubramania (159 
of 1929 and 411 of 1930) and Annapurani (205 of 1929), 
though I agree with my learned brother, the question of law 
in dispute being of importance I consider it desirable to express 
my opinion in my own words. 


Balasubramanya Pandya Thalavar (herein written Bala- 
subramania) and Rani Annapurani Nachiar each claims to be 
the nearest reversioner. The person who has been held to be 
the nearest reversioner is neither of these but one M. Subbayya 
Thevar. 


M. Subbayya Thevar is the brother of Rani Meenakshi the 
wife of Hirudalaya and the adoptive mother of the last male 
owner (Navaneethakrishna Marudappa). Rani Annapurani 
Nachiar was the other, and senior, wife of Hirudalaya but 
was living separated from him, did not join in the adoption, 
and has been held by the Privy Council not to be an adoptive 
mother. 


Balasubramania claims as the son of Gnanapurani Thai 
the daughter of Navaneethakrishna Marudappa Thevar, the 
maternal grandfather of Hirudalaya. The genealogical table 
showing only essentials is as follows :— 

=G. F. Navaneethakrishna= 


d | 





M 

i xX. i Z. a 

| | ] i 

Rani Anna- =Á. F. =4.M. M. SLET Gnanapurani 
purani Hirudalaya Meenakshi Thevar Balasubramania 
Nachiar Nachiar. (Claimant (Claimant No. 3). 

(Claimant Last Male No. 1.) 
No. 2). owner. 


In the above table A. F. means adoptive father, M. mother, 
A. M. adoptive mother, G. F. grandfather and the sign=means 
married. The senior wife is shown on the left and the junior 
on the right. The parents of Meenakshi and Subbayya are 
deliberately left unnamed under the initials X. Y.Z. in order 
to stress the fact that there isno connection between that line 
and the line deriving from G. F. Navaneethakrishna, - 
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It will thus be seen that one has to decide between the 
claims of: 

1. An adoptive mother’s brother. 

2. An adoptive piy widow not being the adoptive 
mother. 
' 3. A paternal grandfather’s daughter’s son. 


I propose to take the last claimant first and contrast his 

rights with that of the first claimant. 
. Before examining the law I wish to put on one side an 
important question of fact which will have to be decided only 
if the conclusion arrived on the law is wrong. That question 
of fact is:—Was Balasubramania’s mother legitimate that is, 
was his grandmother the wife or only the concubine of 
‘Navaneethakrishna? 

We are conscious that if our view of the law is wrong the 
non-determination of this question of fact may substantially 
protract this litigation and may require the case to come twice 
before the Judicial Committee. Had there been much doubt 
‘about the point we should have felt it necessary to guard 
against the possibility of these inconveniences by devoting a 
Jong time to the examination of the facts. Bearing in mind 
that this Appellate Court is still mainly concerned with 
‘Appeals of 1930 it was felt that three weeks could not be 
devoted to the examination of a question of fact which does not 
arise if the view of the law taken by us is right. As we have 
no doubt as to how the law stands under existing decisions of 
the Judicial Committee we did not feel justified in spending 
Judicial time in examining the question of fact. I accordingly 
proceed on the assumption most favourable to the appellant 
(and without deciding anything on the facts) that Balasubra- 
mania is a grandson legitimately uspecnaes from Navaneetha- 
krishna. 

. It will be observed that both of the rival claimants whose 
okis are now being contrasted that is, Subbayya and Bala- 
subramania fall within the class of Atma Bandhus. No 
question of agnatic relationship is involved. No question 
of more remote Bandhu classes is involved. 

Within the classof Atma Bandhus what is the primary 
test? Is it propinquity of blood or is it spiritual benefit? 

-That is the major question... As point to. be considered as a 
step. in, resolving the major question isthe further question, 

83 
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by propinquity of blood what is meant? Does one, as in 
English and Roman Law, determine nearness of blood relation- 
ship by going up to the common ancestor from the last male 
owner and coming down to the rival claimants or has near- 
ness of blood, in India, a technical meaning he being nearest 
whose oblations confer the most spiritual benefit upon the 
departed? If the latter question is answered in the affirma- 
tive the major question ceases to be important because the 
propinquity of blood and spiritual benefit are not things to be 
contrasted; for he who gives the greatest spiritual benefit is, 
technically, nearest in blood. 


That is, of course, a very artificial meaning to give to the 
term ‘propinquity of blood’ and one-which, if sound, one would 
have expected to find laid down expressly in some judgment, 
if not in the ancient texts themselves. It is urged by the 
Advocate-General and pressed very strongly on three main 
grounds: 


(1) The underlying idea found through the texts is that 
the right of inheritance is linked to the obligation to render 
oblations and therefore he whose oblations confer the greatest 
spiritual benefit is deemed throughout the texts to be the 
nearest in degree. Propinquity of blood is thus a complete 
misuse of language. Propinquity should be the term used, or 
rather, that term itself is unhappy, and some term like “spiri- 
tually efficacious” should be used as the test in determining 
who should inherit. ‘The next’ is not ‘the nearest in blood’ 
but ‘he who is spiritually most efficacious’. 

(2) This underlying idea is reflected in the rules of 
succession of agnates which by no means follow throughout 
their course the line that would be traced by applying the test 
of nearness of blood but do follow the ‘line traced by applying 
the test of spiritual efficacy. 

(3) The Judicial Committee has defined propinquity of 
blood as meaning spiritual efficacy. 

I think the above is a fair condensation of the Advocate- 
General’s very ingenious, and very strongly pressed, argument. 

The above mentioned special definition of ‘propinquity of 
blood’ which the Judicial Committee is said to have laid down 
is found in Buddah Singh v. Laltu Singhi. The passage is as 





v1 (4915) L.R. 42 I.A. 208: LL.R. 37 All. 604 at 623: 29 M.L:J. 434 (P.-C). 
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follows: 

"© Now it is absolutely clear that under the Mitakshara, while the right 
of inheritance arises from sapinda-relationship, - or community of blood, in 
judging of the nearness of blodd-relationship or propinquity among the 
gotraja, the test to be applied to discover the’ preferential heir is the capacity 
to offer oblations—in the case of Bhyah Ram Singh v. Bhyah Ugur Singh the 
Board affirmed this rule in the following words: When a question of prefer- 
ence arises, as.preference is founded on superior efficacy of oblations, that 
principle must be applied to the solution of the difficulty.” 


“My comment on the applicability of the above to this 
case is that there a different test was indicated according as 
one was dealing with Cognates or ; Agnates. Gotraja Sapindas 
can only be agnates. 

With great respect I think the phrasing of the sentence 
‘in judging of the nearness of blood-relationship or propinquity 
among gotrajas the test to be applied........ is the capacity 
to offer oblations’ seems to suggest that one is seeking the 
nearest in blood when one is in fact seeking the nearest 
reversioner. Amongst agnates when one in seeking the 
reversioner one is seeking that one who has the greatest 
capacity to offer oblations: one is not seeking the nearest in 
blood. To define ‘nearest in blood’ as ‘he who has the greatest 
capacity to offer oblations’ is to give, I think, with great 
respect, an artificial meaning to the term ‘nearest in blood’. 
But, however that may be, in that judgment it is pointed out 
that this test of nearness is a test one applies amongst gotra 
sapindas. It does not follow that it is a test to be applied 
amongst cognates, who, from the very nature of the case, are 
linked to the last male holder through females, who have left 
the old gotra and entered a new one, so that their children 
have very little spiritual connection with the gotra of the male 
owner. 

When we turn to consider what are the tests to be applied 
when the rival claimants are both atma bandhus, that is, 
cognates we have two decisions of the Judicial Committee as 
‘our guide and it seems to me there is no ambiguity at all about 
what is there laid down. 

In Vedachela Mudaliar v. Subramania Mudaliar2 the 
contest was between the propositus’ mother’s brother and ‘the 
propositus’ grandfather’s daughter’s son Y. It will be seen 
that Y was five degrees away from the propositus and X was 





--41. (1870) 13 MIA. 373- 
2. 092) L. R. 48 I. A. 349: LL.R. 44 Mad. 753: 41 M.L.J. 676 (P. C.). 
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three degrees away. Spiritually Y was completely unconnected, 
his oblations going to an entirely different line of ancestors 
namely his father and father’s father, and father’s father’s 
father, and his mother’s father etc. none of which is the same 
as the propositus’ father etc. and mother’s father etc. On the 
other hand X was spiritually connected with the propositus, the 
maternal grandfather of the prapositus being X’s father. Thus 
X was nearer in both senses. But if one regarded apiritual benefit 
as the primary test there was really nothing to argue about. Y 
could not be compared with X. He was no more connected 
with the propositus than a stranger. If that were the crucial 
test one would have expected his claim to have been disallowed 
on the broad ground that he was unconnected with the pro- 
positus except by blood, which did not arise for consideration 
unless it appeared that no one was spiritually connected; that 
as X was spiritually connected it was unnecessary to consider 
blood relationship at all. The actual course the trial, the 
arguments, and the judgments took was very different. What 
was being debated there was whether a claimant e+ parte 
paterna (Y) necessarily, and because he fell within that class, 
succeeded over a claimant ex parte materna (X). That is to 
say, having divided cognates into the broad classes in ascend- 


‘ing order, matru, pitru, atma bandhus, do you then continue 


with the sub-divisions (still) in ascending order of merit 
ex parte materna, ex parte paterna? The answer is: No. 


In that case the four propositions enunciated by this High 
Court in Muttusami v. Muttukumarasamil were approved. 
Of these rules the fourth is ‘as between bandhus of the same 
class, the spiritual benefit they confer upon the Propositis is 
a ground of preference’. 


That, of course, assists the Advocate-General’s argument. 
The question is should one read for ‘a ground of preference’ 
the words ‘the primary test when determining preference’. The 
four rules, it will be noticed do not even glance at nearness in 
blood as a ground of giving preference between claimants both 
of. the atmia bandhu class. 


The. judicial Committee in the case now being deterred 
to:make clear, in my opinion; how they regarded the matter. 


1,-!.1892) LE.R. 16 Mad..23 at 30: 2 M.L:J. 296. 
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First of all. amongst cognatés. one makes three major 
divisions: (1) one’s own (atma), (2) one’s father’s (pitru), 
(3) one’s mother’s (matru) bandhus. Why? Because (page 
759) of propinquity. 

Now if one regards propinquity as meaning nearness in 
blood it is obvious that does not necessarily postpone matru 
to pitru though it does necessarily postpone pitru and matru 
to atma other things being equal. The postponement of the 
matru class to the pitru must therefore depend on some factor 
other than néarness of blood. Is it the special merit belonging 
to the father idea which makes everything _ connected with the 
father, ih this branch of law, more efficacious than things 
connected with the mother? If, so when sub-dividing a class 
should one again divide claimants into those who are connected 
through the father (e+ parte paterna) and those who are con- 
nected through the thother (ex parte materna) regarding the 
father—connection as so much more important than the 
mother— connection that all in the former class are preferred 
to all in the latter class irrespective of nearness of blood or 
spjritual benefit? The answer again is: No. 

The matter was further considered, by the Judicial Com- 
mittee in a case reported in Jotindra Nath Roy v. Nagendra 
Nath Royl. 

That case, in my opinion, lays down three rules to mr 
for determining who is entitled to succeed where the claimants 
are all atma bandhus, namely. 

1. The primary test is propinquity in blood. - If that 
fails then. 

2. He comes first whose oblations are more spiritually 
efficacious. If that fails then. 

3. Those ex parte paterna are to be preferred to, those 
ex parte materna. X 

The language used is quite free from ambiguity and the 
appellant fails in my opinion unless that language i is wrongly 
used. Thus at page 447 their Lordships say: 


“Tt is—a mistake to suppose that the doctrine of spiritual benefit does not 
enter into the scheme of inheritance propounded in the Mitakshara. No 
doubt propinguity in blood is the primary test but the intimate connection 
between the inheritance arid furieral oblatioris is shown iti vations texts. 
of Manu and the Viramitrodaya brings in the conferring of spiritual benefit 





i: .(1930) 61 M. L. J. 442 (P.C): 
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as ihe measure of propinquity where the degree of ‘blood relationship 
furnishes no certain guide,” . 


The Italics are mine. It seems to me too clear for argu- 
ment that there the Judicial Committee is saying the first test 
is nearness of blood amongst atma bandhus. If that test 
fails because both claimants are equally near in blood, as in 
that case, then you consider spiritual efficacy. I gather from 
pages 447, 448, that if that test fails then you go to the ex 
parte paterna rule. The paragraph on page 449 beginning 
‘their Lordships’ and ending ‘ preferential heirs’ must I 
think be read as making spiritual efficacy a test of propinquity 
only when the primary test or nearness of relationship fails. 

It is said, and rightly, that Sakharam Narayan v. Bala- 
krishna Sadashivi and Ram Nath v. Duni Chand? are against 
this view which is also contrary to the observations made in 
a well-known text book, edited by a late member of the 
Judicial Committee Sir Dinshah Mulla. As Ram Nath v. Duni 
Chand? is a decision of a Bench one member of which is at 
present a Member of the Judicial Committee and as Mulla’s 
Principlesof Hindu Law does undoubtedly contain at page 69 a 


‘table which places maternal uncle as number 10 and a father’s 


father’s daughter’s son as No. 6, it is necessary to consider 
the difficulties created by these authorities. 

The report in Ram Nath v. Duni Chand? is very short 
and appears to amount to little more than a statement that 
the law is as laid down in Mulla’s Principles of Hindu Law 
for which there is authority (presumably Sakharam Narayan 
v. Balakrishna Sadashiv1). The Privy Council decisions are 
not referred to. As to the statement of tables in Mulla’s 
Principles of Hindu Law I agree with what my learned brother 
has said. 

In Sakharam Narayan v. Balakrishna Sadashiv1 it was 
held that in the Bombay Presidency a father’s sister’s son 
succeeds in preference to a maternal uncle. That case was 
treated by a Bench of this High Court in Chengiah v. 
Subbaroya3 as irreconcilable with Vedachela Mudaliar y. 
Subramania Mudaliar4. With that criticism I respectfully agree. 
It is only possible to arrive at the conclusion arrived at in 





1. (1925) LL.R. 49 Bom. 739 (F.B.). 2. ALR. 1934 Lah. 622 (2). 
3. (1929) 58 M.L.J. 562 at 567. 
4. (1921) L.R. 48 LA. 349: LL.R.44 Mad. 753: 41 M.L.J. 676 (P.C.). 
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Sakharam Narayan v. Balakrishna Sadashivi1 by making 
spiritual efficacy amongst bandhus of the same class the 
primary test. The Privy Council have said that ‘no doubt’ 
nearness of blood relationship is the primary test and only on 
that failing does one go to the spiritual efficacy test. 

In these circumstances I apply as the primary test nearness 
of blood relationship using that term in the ordinary sense. 
That gives precedence to the respondent toappeals 159 of 1929 
and 411 of 1930 which accordingly fail. 

The next case raises an interesting point which had it 
been a case of first impression I should have struggled hard to 
find a reason to prefer the claim of Annapurani. 

The contest is now between the maternal uncle and a 
widow of the adoptive father. It must be made quite clear 
that this widow is not an adopting mother. The first question 
is: Is Annapurani (to use a term introduced in this case) a 
* postponed ’ mother, or only a step-mother? If a step-mother 
is she, asa gotra sapinda, in the class of agnates having a right 
to inherit and therefore entitled to succeed before any cognate? 

It is admitted by Counsel, and it is indeed apparent that 
he has got a long line of authorities against him, but he urges 
that there is no Privy Council decision upon the point and 
although there is a Full Bench decision of this Court which 
binds us still it is a matter open for argument before the 
Judicial Committee and our function is either to follow the 
Full Bench, or if we doubt that, refer the matter to a Full 
Bench, and in any case keep the point open for argument 
hereafter. 

The starting point of the first branch of the case is 
necessarily Annapurni Nachiar v. Forbes? where the Judicial 
Committee decided, as between Annapurani and Meenakshi, 
who was the: adoptive mother. That case decided that on the 
death of the last male owner Meenakshi as adoptive mother 
succeeded in preference to Annapurani. What we have now 
to decide, Meenakshi being dead, is who is the next reversioner 
to the same last male owner. Is it Annapurani or is it 
Meenakshi’s brother? The fact that Meenakshi’s brother is a 
thoroughly worthless person and a man who in Meenakshi’s life 
time caused endless trouble is, of course an irrelevant con- 





SY tts 1. (1925) I-L.R. 49 Bom. 739 (F.B.). ; l 
2. (1899) L.R. 26 I.A. 246: I.L.R. 23 Mad. 1: 9 M,L.J. 209 (P.C.). 


Navaneetha* 

krishna 
Marudappa 

Thevar 

v. 
The 

Collector of 
Tinnevelly. 


Stone, J. 


Navaneetha- 
krishna 
Marudappa. 

Thevar 
Yv. 
The 
Collector of 
‘Tinnevelly. 


Stone, J. 


‘664 ‘THE MADRAS LAW JOURNAL REPORTS. [VoL 


sideration, ‘save that, all other things being equal, he is not the 
sott of person to let -in to the succession if worth were 2 
relevant factor. 


The argument, .or rather this branch of it, seeks to 
establish that Annapurani is a mother but one postponed to 
Meenakshi. It is said that where a man with two wives adopts 
a boy both the wives are mothers. If he associates one in the 
act of adoption that one is preferred and the other ‘postponed’. 
This is the sense in which the term ‘postponed mother’ is used, 
That is-to say Annapurani counts as against the world as a 
mother, but as against the co-wife she comes after her. If 
this were sound her position as a reversioner would be next 
after the adoptive mother because she would come in the class 
‘mother’, a class entitled to come in as being specifically named 
in the texts. She would: thus rank as number 7, but she 
would take a limited estate so that on her death the rever- 
sioner once again-would-be found by going back to. the last 
male owner. This,.of course, is why Meenakshi being dead 
we go to the next heir to the. last male owner instead of to 
the heir to Meenakshi: 


‘If on the other hand Annapurani is a step-mother then a 
whole line of authorities has to be set aside before one could 
admit her to inheritance at all. As the authorities at present 
stand she is not a competitor. If those authorities are set 
aside then, because by marriage into the gotra of the last 
male owner’s family she is an agnate she would come in the 
agnatic ‘class and it is said would therefore come before any 
bandhus. It is clear that sapindas take before Samanodakas 
who in turn take before bandhus. The jump made by the 
argument is, of course, in assuming that because a person is a 
gotra sapinda, that person has necessarily a right to inherit. 


a At pages 6, 7, 8, their Lordships in Annapurni Nachiar 
v. Forbésl, consider the: hypothetical casé put by Sir W. H. 
Macnaghten of the man with three Wives who dies leaving 
three widows to one whom he givés authority to adopt. Who: 
succeeds to the adopted? Does the adopting mother or do 
all three? He seekes to resolve that conondrum, upon which: 
the texts are silent, by posing another case, this case, where 
instead ‘of giving authority to one widow he himself adopts. 





1a- (1899) L.R. 26.1.A..246 LL. 23. Mad. 1: 9 M.L.J. 209 (P.C.).. 
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What then? Sir W. H. ‘Macnaghten arrives; in the opinion 
of the Judicial Committee, at a wrong conclusion because he 
assumes that in such a case the man could not select one of 
his wives as adopting mother and so all three would be 
adopting mothers. Granted that, it would appear to follow 
that the fact that the adoption is done under authority by one 
widow would make no difference and so the conclusion is 
arrived at that all three widows would be adoptive mothers. 

The validity of the asstimption being denied the conclusion 
is also denied. Further the passage quoted from Sir W. H. 
Macnaghten’s Preliminary Remarks at pages 7, 8 of Anna- 
purni Nachiar v. Forbes! ‘is somewhat in conflict with his 
assumption that a man in his lifetime cannot prefer one wife 
and make her alone the adoptive mother. The Judicial 
Committee for these and other reasons arrived at the conclusion 
that a man can so prefer one wife and can make her the 
adoptive mother so that (see page 7, lines 18, 19) she has 
male issue and the other wives have not. 

If that. is so itis my opinion that the Privy Council 
was placing these two ladies in the following position : 
Meenakshi could, by her husband, be placed in the posi- 
. tion’ of adoptive mother without Anrapurani being placed 
in the position of adoptive mother. By a fiction Meenakshi 
having been put in that position she becomes a woman with 
male issue, Annapurani does not. The two ladies are thus 
in the same position as they wotild be if Meenakshi had given 
birth to a son and Annapurani had not. That is the same as 
regarding Meenakshi as the mother and Annapurani as the 
step-mother. I therefore, with regret, reject’ the ‘postponed’ 
mother idea. 

Now if Annapurani is a step-mother we go to the line of 
cases which exclude ` step- -mothers from the inheritance. 


Before doing so, however, it is necessary to mention an 
analogy and to make a preliminary observation. In two events 
it becomes necessary for the ancient texts to provide for the 
transfer of joint Hindu-family property and it is, I think, 
clear that they are concerned to provide fairly (bearing in 
mind certain ideas strange to European thought and in parti- 
cular the small importance of women and the great importance 


1. (1899) L.R. 26 I.A. 246:.1-L.R. 23.Mad: I: 9 M.L.J. 209 (P.C.). 
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of the gotra) for everybody who would normally be dependent 
for their subsistence upon the joint family estate. It is not 
their purpose to overlook some class so that that class of 
necessity starves. Women in particular, though taking little, 
because their needs are supposed small, are not ignored. For 
to ignore them would be to condemn them either to starve or 
to subsist on charity for, of course, it was not imagined that 
they could earn their own living. - 

The two events above named are partition and death of 
the male owner. On partition it is made clear by the texts 
that mother includes step-mother.. (These rules are absolute 
in Madras but that does not invalidate the argument.) See 
Setlur Part I, p. 130, S. 100. ‘The childless wives of the 
father are declared to take equal shares with the sons’. A 
statement that involves step-mothers for if there are sons and 
childless wives the conclusion is obvious, a conclusion that is 
underlined in Ss. 108 and 109. “The meaning, is that a 
partition instituted by the sons after the father’s death, a 
mother having no stridhanam of her own takes a share equal 
to that of a son... . Here the word ‘mother’ is used to 
include her co-wives”. Again, when dealing with partition the 
Smriti Chandrika Ibid.. p. 234, S. 14 says “The word ‘mother’ 
includes a step-mother”. So also at p. 326, S. 36. -The reason 
is clear. The lawgivers are dealing with ladies without 
possessions of their own and are guarding them, upon a parti- 
tion, from being left penniless. 

Do similar considerations arise on the death of the last 
male owner? There the mother is clearly provided for but 
only after a variety of others. What is her position if for 
instance the last maleholder leaves a son? Clearly the son 
takes to the exclusion of the mother, let alone the step-mother. 
What happens to the mother in the meantime? The answer I 
think is to be found in the fact that she is not only a mother 
but also, of necessity for the point to arise,a widow. She has 
her widow’s right of maintenance, a right that is quite apart 
from her mother’s right of inheritance. 

Thus it is not necessary to give her rights of inheritance 
to save her from starvation. 
~ Tnow pass to Mari v. Chinnammali where the contest 
was between a paternal uncle and a step-mother that is, between 





. 1. (1884) LL.R. 8 Mad: 107 (F.B.). . LOSE 
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two agnates whereas here the contest is between a cognate and 
an agnate. 


In that case (see bottom of p. 120, top of p. 121) the claim 
of the step-mother was put first on the ground that if one wife 
bears a child all become mothers of male issue (Manu ix 183). 
She is postponed to the natural mother because of the doctrine 
of the half blood, when the natural mother is dead then the 

. step-mother comes in. This is merely the postponed mother’s 
argument above examined. 

It was put next on the ground that she was anyhow a 
gotraja sapinda. Her right so to succeed was allowed in 
Bombay in Kesserbai v. Valab Raojil. It appears also to have 
‘been allowed in early decisions of the Sadar Dewani Adalat. 
‘These early decisions were doubted by Sir W. H. Macnaghten 
(Select cases 39, 42). A Full Bench of the Calcutta High 
‘Court denied the step-mother’s right to succeed under the 
Mitakshara Lala Joti Lal v. Mussamut Durani Kowar2. Both 
in Kumaravelu v. Virana Goundan3 and Muttammal v. 
Vengalashmi Ammal4 by Benches of this High Court the step 
mother’s right to inherit was rejected. 

If Kumaravelu v. Virana Goundan3 is referred to it will 
be found to turn on the view that (1) step-mother is not a 
mother within the Mitakshara Ch. II, S. iii (2) a step-mother 
is not a sapinda at all in the Dayabaga sense (connection by 
funeral cake) or in the Mitakshara sense (of one body). 
Muttammal v. Vengalashmi Ammal4 follows the above but 
adds that she might possibly succeed as a bandhu, thus 
rejecting her claim to be regarded as a gotra sapinda. 

Mari v. Chinnammals on the other hand regards her as a 
gotraja sapinda on the ground that, as she is a wife as well as 
-a step-mother,.the fact that she has married into the gotraja 
makes her a sapinda of her husband and hence of his son. If 
she isa sapinda it seems clear that she is a gotraja sapinda. If 
‘her right of inheritance is to be derived from her gotraja 
sapindaship by parity of reasoning all the wives of agnates are 
also brought in. All are agnates, and all come in before 
cognates.: Thus the second wife of a paternal uncle’s grandson 
would come before a sister’s son, the fotmer being a gotraja 
penda and the latter a cognate. 

` (1879) I.L.R. me Bom: 188 at 208. 


L 
2, (1864) B.L.R. (Sup. Vol.) p. 6 ‘3. (1879) I:L.R. 5 Mad. 29. 
4. (1882) LL.R. 5 Mad. 32, 5. - (1884) I.L.R. 8 Mad. 107 (F.B.). 
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In Lalloobhoy Bapoobhoy v. Cassibail the contest was 
between the widow of a paternal first cousin and two males 


. described as ‘on the extreme verge of sapinda relationship’ 


namely, seven in descent from a common ancestor six inascent 
from the last male holder. That was an appeal from Bombay. 
It was recognised by the High Court of Bombay that the law 
prevailing in Madras was opposed to the widow’s claim. They 
relied on the texts of Manu, the Mitakshara and the Mayukha. 
As to Manu the text relied upon was ‘to the nearest sapinda 
male or female, after him in the next degree the inheritance 
next belongs; then on failure of sapindas and their issue, 
samannodaka or distant kinsmen shall be the heir’. 


In Madras following a text of Baudhayana it was long 
the accepted doctrine that women are incompetent to inherit 
unless specially named. This was stated to be the position in 
Madras at the time of the above mentioned Privy Council 
decision (see p. 118). It had however already been departed 
from (for reasons which I shall mention) in a case relating to- 
a cognate by a bench of this High Court in 1875 in Kutty 
Ammal v. Radhakrisina Aiyan2 (sister). This was followed in 
a series of decisions namely, Lakshmanammal v. Tiruvengada 
Mudalis (half sister) ; Nallanna v. Ponnalt (son’s daughter) ;. 
Ramappa Udayan v. Arumuga Udayan5 (daughter’s daughter) ;. 
Venkatasubramaniam Chetti v. Thayarammaé (brother’s. 
daughter) ; Narasimma v. Mangammai and Chinnammal v.. 
Venkatachala8 (father’s sister). These came in [before the 
passing of the Hindu Law of Inheritance (amendment) Act 
1929] after all male bandhus. Rajah Venkatanarasimha Appa 
Rao Bahadur v. Rajah Surenani Venkata Purushothama 
Jagannadha Gopala Row Bahadur. 


Thus by that series, when dealing with Bandhus, that is,. 
cognates, women have, in Madras, been admitted to the suc- 
cession though not named in the texts. Thereby it would seen» 
that the text of Baudhayana has been departed from. By 





, 1- (1880) L. R.7 LA. 212: I.L.R. 5 Bom, 110 (P.C.). 
2. (1875) 8 M.H. C.R. 88. 3. (1882) I.L.R.«5 Mad: 241. 
: 4, (1890) I.L.R. 14 Mad. 149: 1 M_L.J. 46, 
5. (1893) ILL.R. 17 Mad. 182: 4 M.L.J. 30. 
6. (1898) LL.R. 21 Mad. 263. 7. (1889) ILL.R. 13 Mad. 10. 
8. (1892) I.L.R. 15 Mad. 421: 2 M.L.J. 86. 
9. (1908) I.L.R. 31 Mad.321: 18 M.L.J. 409. 
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parity of reasoning it is said it should be departed from in the 
case of females in the same gotra thatis in favour of the 
widows of all male sapindas. It is further said that this class 
should be admitted in the same way as female cognates have 
been admitted namely, at the very end of the appropriate class: 
But in the case of female cognates the appropriate class is the 
class of bandhus; in the case of a female in the same gotra 
the appropriate class is the class of cognates. Therefore 
these widows should all come before any male cognates. 

As the Judicial Committee points out at p. 121 of Lallubhai 
Bapubhai v. Cassibhait after considering what is meant by 
sapinda relationship, ‘the wife upon her marriage enters the 
gotra of her husband, and thus becomes constructively in 
consanguinity or relationship with him, and through him, with 
his family’. That being so it is observed ‘there would appear 
to be nothing incongruous in her being allowed to inherit as a 
member of that family under a scheme of inheritance which 
did not adopt the principle of the general incapacity of women 
to inherit’. l l 

It is then observed that the existence of the right to in- 
herit has still to be established. Then it is pointed out that 
that right (if it exists at all) must be based upon her position 
as a gotraja sapinda. It'was held in that case that she has that 
right and has'it in priority to a very remote male gotraja 
sapinda. It seems to follow that in Bombay she comes in 
before any cognate. 
© Now that case is not reconcilable with Mari v. 
Chinnammal? in my opinion except upon the basis that the law 
in Bombay is different from the law in Madras. At that time 
it was the accepted view that it was different. The difference 
(apart from usage) lay in the fact, noted at p. 127 of Mari v. 
Chinnammal? that in this Presidency, at that time, the rule was 
followed that females are incompetent to inherit. That is 
females have no right, as such, to succeed. Their right such 
as it is, depends on their being within a named class. “As I 
have observed that view had already been departed from in 
Kutti Ammal v. Radakristna Aiyans, i 

It was held by the Full Bench in Mari v, Chinnammal2 
(By Turner, C. J. Kernan and Hutchins, JJ.) that no-right-to 





1. (1880) L- R: 71. A. 212: L L.R. 5 Bom. BBO 
ee 2. at LL.R. eras 107 at 127 (F. B.). 
a a (1875) 8 M.H.C.R. 88. 
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succeed is obtained by a woman who by marriage ‘has entered 
the gotra and acquired sapindaship solely through the husband. 
Consequently the step-mother’s right to succeed was negatived 
not merely on the ground that her right to succeed was post- 
poned to that of the paternal uncle, but on the ground that 
she had no right to succeed at all. See p. 129. 


‘Muthuswami Aiyar, J. while generally concurring makes 
it clear that she is not a ‘mother’ that she is a gotraja sapinda 
but that, being a woman, though a gotraja sapinda, she has 
no right to inherit unless she falls within a named class. The 
only named class she could fall within would be that. of 
‘mother’ and, as she is not a mother, she has no right to inherit. 
The basis of this is the above quoted text which appears to me 
to have been departed from by the line of cases that lets in 
cognate females. 


In Seethai v. Nachiar1 the position that was taken up by 
the claimant step-mother was two-fold (1) she was entitled to 
inherit as a gotraja sapinda; alternatively, (2) she was entitled 
to inheritas a bandhu. Her right under either head was 
denied and it was deciared that she came nowhere in the line 
of succession; that the property should go to the Crown in 
preference to her. This, of course, is the extreme position. 
The view that was taken of Mariv. Chinnammal2 which I 
have above indicated is my view of that decision namely that 
it did not merely postpone the step-mother but declared that 
she had no right to inherit at all. It is not necessary to con- 
sider that case further. Whether one agreed or disagreed with 
the conclusion that a step-mother cannot come in as a bandhu 
it would not assist the claimant here for there is here a rival 
who would come before her if that is the ground in which 
her claim is based. 


In Nanhi v. Gauri Shankar’ it was held that no female not 
expressly named in the Mitakshara as heir has a right of 
inheritance and so a son’s daughter was declared to have no 
right to inherit from her grandfather. This decision is con- 
trary to the line of Madras cases above mentioned which let in 
female cognates. In Tahaldai Kumri v. Gaya Pershad Sahut 


1. (1912) LL.R. 37 Mad. 286: 26 M.L.J. 10. 
2. (1884) LL.R. 8 Mad. 107 at 127 (F.B.). 
3, (1905) LL.R. 28 All. 187, 4., (1909) LL.R. 37 Cal. 214. 
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and Rama Nand v. Şurgianil, it was decided that a step- 
mother, not being a ‘mother’ is not in a named class and not 
being in a named class has no right to inherit. 


There is thus a very long line of cases all consistent so far 
as Madras is concerned, special usage or custom not being 
shown, for the views (1) that a step-mother is not a mother, 
(2) not being a mother she is notin a named class, (3) not 
being in a named class and being a woman and a gotraja 
sapinda and not merely a cognate she has no right to succeed 
and (4) though not within a named class though a woman 
if a cognate she may succeed after male bandhus. 


There remains the difficulty created by the series of cases 
commencing as long ago as 1875 which let in female cognates 
that is, the difference between (3) and (4) abové. It will be 
noticed that in every case in which a woman has so been let in 
she is a woman born inthe family. I find it a little difficult to 
see the logical basis for the distinction. If a woman, whether 
of the family by marriage or by birth is not within a named 
class, and if the texts restricted inheritance in the case of 
females to those within a named class, I should have thought 
that either both groups of women were excluded or that both 
groups of women could be included. But granting this why 
were the women born in the family included? A reference to 
Kutti Ammal v. Radakristna Aiyar2 and Lakshmanammal v. 
Tiruvengada Mudali3 makes it clear. I think, that they were 
admitted as bandhus in view of the decision of the Judicial 
Committee in Girdari Lall Roy v. The Bengal Government’ to the 
effect that the Mitakshara Chap. II, S. 6 does not purport ex- 
haustively to enumerate all the bandhus capable of inheriting and 
therefore the mere omission of for example, a sister isnot con- 
clusive. On the other hand the enumeration of the classes of 
females who can inherit assapindas has been treated in this 
Presidency as complete and it does not contain the term ‘step- 
mother’ she finds no place, no place as a bandhu because she is 
not a bandhu; no place as a gotraja sapinda because she is not 
within the exhaustive list of named females. The letting in 
of the female cognates is thus not a departure from the age-long 
position taken up in this Presidency that amongst sapindas the 
: 1, (1894) I.L. R. 16 All. 221, 
2. (1875) 8 M.H.C.R. 88. 3. (1882) I.L.R. 5 Mad. 241. 
in 4, (1868) 12 M.I.A. 448. 
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-classes.of women having the right.to. inherit ‘are restricted to 


widow, daughter, mother, grandmother, etc. 
In these circumstances I am clearly of the opinion that if 


-any change is to be made in the rights of a step-mother to 


inherit it must be made either by legislation or by a Court able 
to review and reverse the long chain of cases I have referred 
to which exclude the step-mother. 

The above cases came on for orders after receipt of the 
reply of the Court of Wards in Appeal No. 428 of 1930 and 
the Court made the following 


OrpER.—The Court of Wards have now sent their reply 
confirming the will. The plaintiff in (O. S. No. 2 of 1922) 
will therefore have a decree for all the savings of the estate in 
the hands of the Court of Wards that is whatever form they 
might be existing and the jewels, silver vessels, furniture 
and other moveables including cash in the hands of the Rani 
at the time of her death, with further interest on the savings 
including the cash with the Rani from the date of the death 
of the Rani after deducting the funeral expenses which it is 
agreed, amount to Rs. 3,000. This will not include the funds 


` of the Devasthanams. 


The District Court may determine the actual figure to 
which the plaintiff is entitled, in execution. 


As to the interest, the actual interest earned by the Court 
of Wards and afterwards during the time the bonds and money 
were lying in deposit under the direction of the District Court 
will be allowed. Some amount is drawn by the respondent 
and on that amount, if it came out of the savings 6 per cent. 
will be allowed from the date of drawing. 

The jewels, vessels, lace cloths, samans, etc. as described 
in Ex, TTT will be delivered to the plaintiff excluding the 
jewels and vessels devoted to the Hirudalaya temple, (vide 
Schedule I to Ex. OO) and any other Devasthanams. 

The parties will give and take A costs here ang 
in the Court below. EA 


The trusteeship of the Hirudalaya teiiple and the jwa 
‘bequeathed for the benefit of that temple under Sch. I of ‘thé 
will have not been the subject of any issue in this case and we 
do not, decide it. . The parties, if so advised, may settle that 
dispute in another suit. Meanwhile the jewels given for the 
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benefit of that temple will remain in deposit under the 
directions of the District Court. 


On the portion as to which the appellant in A. S. No. 428 
of 1930 has succeeded, the respondent (Subbayya Thevan) 
will pay the proportionate court-fee to Government. On the 
disallowed portion, the appellant himself will pay the court- 
fees. Asto Appeal 429 of 1930, the appellant will pay 
Rs. 500 to Government. 

In O. S. No. 2 of 1922, the’ order of the Court below 
directing the plaintiff to pay full costs to the Court of Wards 
will be vacated. There will be no separate order as to costs of 
the Court of Wards in this suit. The plaintiff in this suit will 
be liable along with the plaintiff in O.S. No. 1 of 1922 for 
the Rs. 500 decreed to the Court of Wards in all the litigation. 


B.V.V. Appeals Nos. 159 and 205 of 1929 
and 411 of 1930 dismissed. 
Decree modified in A. S. Noe, 428 and 429 of 1930. 


IN THE HIGH COURT OF JUDICATUREAT MADRAS. 
PresENt:—Mr. JUSTICE CORNISH. : 

G. V. Narayanaswami Aiyar and others .. Petitioners* (Res- 
pondents 1 to 3- 


Plaintiffs) 
v. l 


Subramania Pillai .» Respondent (Peti- 


tioner-Defendant). 

Civil Procedure Code, O. 9, R. 13—Ex parte decree—Application to set 
aside the decree—Application made nearly a year after knowledge of the 
decree—If can be granted—A plication allowed on payment of costs—Receipt 
of costs by plaintiff's vakil—Revision against the order setting aside decree— 
If receipt of costsis adoption of the order—Effect of such receipt on the 
revision petition. 

Where a defendant, against whom a Actes was passed ex parte, got 
knowledge of the decree nearly a year before he applied under O. 9, R. 13, 
Civil Procedure Code to set aside the ex parte decree, and the Court set 
aside the decree for the reason that the defendant said he had a good defence, 
on terms that the defendant paid the taxed costs into Court by a specified 
date and also Rs. 10 by the same date as his costs of the petition and the 
defendant paid the taxed costs into Court and the Rs. 10 to the plaintiff's 
vakil, 

Held, that the Court had no jurisdiction to set aside the decree for that 
reason, and when it was barred. The revision petition was maintainable not- 
withstanding the acceptance of the Rs. 10, for, an adoption of an order made 


* C. R. P. No. 350 of 1935; 


2 23rd August, 1935, 
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_Narayana-- without jurisdiction cannothave the effect of making that order one which 
aA var the Court was competent to pass. 
v. Venkatarayudu v. Chinna Ramakrishnayya, (1929) 58 M.L.J. 137, distin- 
Subramania guished. 


Agan l Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Tanjore, dated 8th December, 1934 and made in I A. 
No. 121 of 1934 in S. C. S. No. 111 of 1933. 


. N. Sivaramakrishna Aiyar for petitioners. 
T. S. Raghavachari for respondent. 
The Court delivered the following 
t | JUDGMENT.—A few facts may be stated. The enone 
who were plaintiffs in the suit obtained an ex parte decree 
against defendant on 27th July, 1933. This, as the lower Court 
has found, was after due service of summons upon the defen- 
dant. The-defendant made application under O. 9, R. 13 of 
the Code-of Civil Procedure to set aside the -decree on 15th 
June, 1934, that is to say, nearly _ one year afterwards. The 
application was.therefore clearly out of time unless the defen- 
dant was able to satisfy the Court that he had only come by 
knowledge of the decree within thirty days before filing his 
application. But the lower Court has. found that the defendant 
had knowledge of the decree on the date when it was passed, 
vis., 27th July, 1933. The application was, therefore, hope- 
lessly time barred and should have been dismissed. But the 
lower Court for the reason that defendant said he had a good 
defence, set aside the decree on terms that defendant paid the 
-* ‘taxed costs into Court by a specified date and also paid the 
‘plaintiff Rs. 10 by the same date as his costs of the petition. It 
is hardly nécessary to say that this order was one which the 
lower Court had no power to make. A Full Bench in 
Neelaveni v. Narayana Reddit has laid down that a Court has 
no power to set aside an ex parte decree apart from O. 9, R. 13, 
and the reason given by. the lower Court for setting aside the 
decree is certainly not to be found in the rule in question. But 
apparently the defendant complied with the condition, paid the 
taxed costs into Court where they still remain, and paid'Rs. -10 
to the plaintiff’s vakil. From this circumstance it has been 
contended that the plaintiffs mtist be déemed to have adopted 
the order of the Court and that they cannot now object to it 





"4. (at) LLR. 43 Mad. 94:37 MLJ. 599 (FB). 
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Kenkatarayudu v. Chinna Rama Krishnayyal is relied upon. I 
doubt whether the circumstances in which this Rs. 10 was 
received by the plaintiff’s vakil can be regarded: as an adoption 
df the order. But, however that:may be, -I have no doubt that 
an adoption of an order made without „jurisdiction, cannot 
have the effect of making that order one which the Court was 
competent to, pass. The application ‚was , time barred; the 
court was bound to take notice. of that fact and to act upon 
-And the only order ‘which: the Court: could: have made 
oe it was to dismiss the application. The Civil Revision 
Petition, is accordingly allowed and the’: order restoring the 
petitioners’ ‘suit is ‘Set aside with costs throughout, credit 
being given for Rs. 10 already received by the petitioner. - 
~ SMV 0 —— Petition allowed. 
IN THE HIGH COURT OF: JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justice, VARADACHARIAR AND MR? oe 
TICE Stoparr. s 2 ee a 
Nettalia Sequetia 9° +. T Appellant (Paian), 
KZ ` : 
Chħoyvakaran Orkatteri Abdul n i m 1 
ie + Khader \(Minor), and 2 others : . Respondents (Responi 
l ents). , 
°° “Malabar Tenancy Act (Madras Act XIV of 1930), Ss. 3 (0)‘and 22= 


Construction—“Landlord” Melcharthdar, if-—Suit for -eviction—A [pplication 
by: tenañt for renewal—Jenmi.tf necessary party. ` r 


, First plaintiff, who was the jenmi of the šuit property| and karnavan of 
his tarwad, granted a melcharth of the said property to his sister, mother of 
plaintiffs 2 to’4, empowering her to give notice to quit to the tenant in pos- 
géssion and providing that 4 suit in ejectment should be filed jointly by the 
jenmi-and the melcharthdar and conducted at the expense of the latter. But 
it did not provide for payment of rent to the melcharthdar during the con- 
tinuance of the original tenant or for collection of rent by the melcharthdar 
from the tenant. After the death-of the original melcharthdar, a suit in 
éjectment was instituted by plaintiffs 1 to 4 against the defendant who was in 
possession. The latter filed an application under S, 22 of the Malabar Ten- 
ancy Act, claiming a renewal, impleading thereto plaintiffs 2 to 4 as respon- 
dents-but not the first plaintiff, the jenmi. .It was contended that the j jenmi 
was not a necessary party, because after the grant of 2the. melcharth,. the 
jenmi was-not the landlord at all. . 

‘Held, as the melcharth did not authorise the melchartädar to collect 
rent from the tenant, and as the right to evict the tenant did' not vest wholly 
in her, she or her heirs could not be regarded as- the “landlord” as defined by 
$. 3 (0)—of the Act; and-that the first plaintiff, the karnawan and j jenmi. was 
thé “landlord” to whom notice should be given under’S. 22 of the Act and he 
rust thetefore be et as a party to the application. t 





(1929) 58 MLJ. 137. 0 - 
| x AJAL O, No. 291 0f 1933, = 29th July; 1935. ~~ 
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: Appeal against the decree of the Court of the Subordinate 
Judge of. Tellicherry in A.S. No. 41 of 1932 preferred against 
the order of the Court of the Additional District Munsiff of 
Tellicherry in R. I. A. No. 86 of 1931 in O.S. No. 502 of 1930, 

B. Sitarama Rao for appellant. 
B. Pocker for respondents, 
The judgment of the Court was delivered by 


Varadachariar, J —This is an appeal against an order of 
remand passed by the learned Subordinate Judge of Tellicherry 
in connection with an application made by a tenant who wasa 
defendant in an ejectment suit. The application was made 
under S. 22 of the Malabar Tenancy Act, and the case raises a 
point of some importance with reference to the construction of 
certain provisions of that Act. The first plaintiff is the 
ultimate landlord or jenmi. Also he is the Karnavan of a 
tarwad and plaintiffs 2 to 4 are his sister’s children. In 1928 
the first plaintiff granted to his sister (the mother of the 
plaintiffs 2 to 4) what is described in the plaint as a ‘“mel- 
charth” but the document itself has not been marked as an 
exhibit in the case.. In 1930 the four plaintiffs (the sister 
having died in the meanwhile) filed a suit iri ejectment against 
the present appellant who was in possession from the Jenmi as 
a kuzhikanomdar. We are not now concerned with the merits 
of the ejectment suit but only with the application which thè 
defendant filed in that suit, claiming a renewal under S. 22 of 
the Tenancy Act. To that application he made only plaintiffs 
2 to 4 parties and not the first plaintiff (who was the Karnavan 
and the original landlord). That application’ was resisted ori 
the ground that the paramba was required for bona fide build- 
ing purposes, as contemplated in S. 20 (6) of the Act. The 
learned District Munsiff dismissed the application holding that 
plaintiffs 2 to 4 were entitled to raise that question and that 
the. paramba was in fact required for-a purpose eens 
by S. 20 (6). 

The defendant (Petitioner) appealed, contending that 
plaintiffs 2 to 4were not entitled to avail themselves of the 
objection under S. 20 (6) by reason of S. 40 (2). The learned 
Subordinate Judge upheld this contention, but he was of 
opinion that the -application for renewal should be made. 
against the landlord, who according to him was the first plain- 
tiff and. that it was bad for not making him a party.. He 
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accordingly set aside the order of the lower Court and 
remanded the application to be disposed of after making the 
first plaintiff a party to the application, 


The tenant has appealed against this direction of thé 
learned Subordinate Judge and on his behalf it has been con- 
tended before.us by Mr. Sitarama Rao that the application 
should have been straightaway granted, on the ground that 
plaintiffs 2 to 4 were precluded from relying upon S. 20°(6) 
and that it was unnecessary to implead the first plaintiff, 
because after the grant of the melcharth he is really not the 
landlord at all. On behalf of the respondents a memo of 
cross-objections has been filed contending that the Subordinate 
Judge should have affirmed the order of the District Munsiff 
that it is unnecessary to implead the first plaintiff as a party to 
the application and that the remand is therefore uncalled for. 


As we stated at the outset, the melcharth document has 
not been filed as an exhibit in the case. But we have been 
shown a copy of it and as its contents substantially correspond 
to the description given of it in paragraph 7 of the plaint in 
the suit, it is not necéssary for us to insist upon its being 
formally proved and marked. It contains no provision for any 
payment of rent to the melcharthdar during the continuance of 
the original tenant in possession, nor does it provide for any 
collection of rent by the melcharthdar from the original tenant. 
It no doubt empowers the melcharthdar to give notice to quit 
to the original tenant but it goes on to.add that any suit in 
ejectment should be instituted jointly with the karnavan but 
conducted at the expense of the melcharthdar. In the light of 
these provisions, the ‘question for consideration in this appeal 
is, who is the ‘landlord’ for the purposes of the Act. S. 3 (0) 
defines a ‘landlord’ as the person under whom a tenant holds 
‘and to. whom he is liable to pay rent or michavaram and 
includes a jenmi. There can be no doubt that the first plain- 
tiff as representing the tarwad is the jenmi in this case and 
as the melcharth contains no provision enabling the melcharth- 


dar to collect rent from the original tenant the melcharthdar ~ ms 


cannot in any sense be regarded as a ‘landlord’. Again in 
sub-clause (f) of the same section, a ‘melcharth’ is defined as 
the transfer by the landlord of part of his interest in any land 
held by his tenant by which the transferee is entitled to evict 
such tenant. Here again, as we have pointed out already, 
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the: document seems’ to-contemplate that the right to evict the 
original tenant lies not exclusively in the melcharthdar but only. 
in him jointly with the original landlord. . The right to evict 
cannot therefore be said to be wholly vested in- the melcharthdar 
or ‘transferred away from the first plaintiff. _ Taking this to 
be. the. correct. legal. position of the parties, we do not see how 
the, appellant. can contend that. the first Plaintiff. is not the 
landlord. to whom notice should be given on an application 
under S. 22 of that he i is not the person with reference to whose 
plea : a claim under sub-Cl. (6) of S. 20 must be decided. 'S. 18 
no ‘doubt’ speaks of the ‘immediate landlord’ but a person must 
satisfy the definition of ‘landlord’ before he can be spoken of 
as the immediate landlord’! and if the melcharthdar is not really 
a, landlord within the meaning of the definition in the Act, thé 
first plaintiff must be. taken to be the landlord for all purposes. 
In this view, the order of the learned Judge is right. The 
‘appeal as well:as the cross- objections must be dismissed. In 
ithe circumstances we make no order as to costs in this Court. 
K: C. a ee `` °, Appeal and cross- 


t 


3 i obj ections both dismissed. 


iN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Sir Horace Owen COMPTON BEASLEY, Ki, 
Chief Justice AND. MR. JUSTICE CORNISH. 
Veerappå Thevan, since adjudicated insol- 
~ vent. , The Official Receiver, East 
‘ Tanjore made an appellant in the place 
` of first appellant adjudicated insolvent 
vide order dated 19th November, 1934, 


2 





1 


‘on C. M. P. No. 4782 of 1934 ae A ppellants* (se- 
l i . venth Respondent 
o v. l . and Nil) 
C. 5. Venkatarama Aiyar > . Respondent (Peti- 
' - tioner. Plaintif y.. 


Execution—Judgment- debtor executing agreement to sell—Subsequent 
“attachment of property covered by agreement—E ffect—Conveyance executed 
iù pursuance of agreemenk= ight of decree- holder in respect of unpaid 
purchase-money. ‘ ; 

An agreement to sell certain property creates an obligation: to convey 
the property and a later attachment cannot override the conveyance made in 
‘performance of that obligation so as to enable the decree-holder to sell the 
iptoperty in execution of his decree. But the attachment will hold good in 

a Ra Sa RS A SRE Te 
. FAS ‘A. Orders Nos. 136, 137, 138, 139, ie 24th April, 1935. ` 
eh oe and 144 of 1932. ~- =- : Miu Se Te) B 


~ 
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respect of such right as the vendor had in the property at the time of the 
attachment; thus the attachment will fasten to the judgment- debtor’ s right 
to recover the unpaid portion of the purchase-money. 


Veeraraghavayya v. Kamala Devi, (1934) 68 M L.J. 67, approved. 


Taraknath Mukerjee v. Santkumar Mukerjee, ee I. L. R. 57 Cal. 274, 
referred to. . 


Appeals against the orders dated 15th Decne 1931 wt 
the Court of the Subordinate Judge of Tiruvarur in E. P. No. 
7 of 193Tin O.S. No. 18 of 1928 on the file of the Sub- Court 
of Tanjore. ` 

T.V. Mauthukrishna Aiyar, N. Muthusami Aii, 
K.V. Ramachandra Aiyar and R. Sundaralingam for apoek 
lants. 

` È. S. Krishnaswami Aiyangar with y. Rajagopala Aiyar 
and T. V. Ramiah for respondent. 


The judgment of the Court was delivered by i 
- - Cornish, J—These appeals. raise a common point. The 
three appellants were respondents of a decree-holder’s execution 
petition for the sale of property attached prior to judgment. 
It appears that a temporary injunction had been obtained to 
restrain the owner of the property, the later judgment-debtor, 
from alienating it. The matter was taken to the High Court 
on appeal, with the result that the order for. an injunction was 
discharged and the property was attached. The- High- Court 
order was dated 21st December, 1928, and the attachment was 
made on the 26th December, 1928. . Prior to -the attachment 
the owner of the property had entered into agreements .with 
the appellants, all on the same day, the 26th October, 1928 for 
the sale of the property. In pursuance of these agreements 
the. property was conveyed by sale-deeds to the appellants 
subsequent to the date of the attachment. The lower Court 
has found i in favour of the validity of the agreements of.sale, 
and this finding is not disputed in appeal. It is also found 
that there were certain balances of purchase-money payable 
under the contracts, amounting to Rs. 32,500, Rs. 8,000, -and 
Rs. 5,412-8-0 respectively, which were unpaid at the date of 
the attachment. We see no reason, for not accepting | the 
correctness of the lower Court’s finding on these heads. - But 
the lower Court has ordered the sale of the property in execu- 
tion for the : recovery, of these amounts with 9 per cent. interest 
which is payable. under the ‘contracts. We are of opinion that 
this order for the sale .of property .cannot be justified. “The 
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question is covered by Mr. Justice Venkatasubba Rao’s 
judgment in Veeraraghavayya v. Kamala Devil with the 
reasoning of which we concur. The facts there were that 
two days prior to attachment there had been an agreement to 
sell the property. Subsequently a sale-deed was executed and 
the payment of the purchase-money was completed at the same 
time. The learned Judge rejected the argument founded on 
S. 64, Civil Procedure Code, that the sale was void against the 
attaching creditor, holding upon the authority ot Madan 
Mohan Dey v. Rebatti Mohan Poddar? and Venkatareddi v. 
Yellappa Chetty3 that the section could not invalidate a sale in 
pursuance of an agreement to sell made prior to the attach- 
ment. In short, an agreement to sell creates an obligation to 
conivey thé property, and a later attachment will not override 
the conveyance made in performance of that obligation. On 
the other hand the attachment holds good in respect of such 
‘right as the vendor had in the property at the time of the attach- 
ment. “What was and could be attached by the creditor” said 
Venkatasubba Rao, J., “was the right, title and interest of 


this debtor at the date of the attachment and the right is as to 


the unpaid balance of the purchase-money, and the attachment 
therefore holds good to the extent of that balance’. The 
Judgment of Pearson, J., in Taraknath Mukerjee v. Sanat- 
kumar Mukerjeet is to the same effect. In both of those 
cases the purchase-money had been fully paid, and it was held 
that the decree-holder was entitled to receive the portion paid 
subsequent to his attachment. When, as in the present case, 
‘there is an unpaid balance of the purchase-money the attach- 
ment fastens to-the judgment-debtor’s right to recover the 
money, that is to say, to the charge which the unpaid vendor 
is given by S.55 (4) (b) of the Transfer of Property Act 
upon the property. But the property having passed by convey- 
ance from the judgment-debtor cannot be sold in execution of 
the decree against the judgment-debtor; see Moti Lal v. 
Bhagwan Dasé. 


The appeals are accordingly allowed and the order for sale 
made by the lower Court is set aside. But we make no order 
as to costs because the decree-holder is entitled to satisfy his 





1. (1934) 68 M.L J. 67. 2, (1915) 21 C.W.N. 158: 23 CLL.J. 115. 
3. (1916) 5 L.W. 234. 4. (1929) LL.R. 57 Cal. 274 at 281. 
5. (1909) IL.R. 31 All. 443. 
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decree out of.the unpaid purchase money owing by the appel- 
lants, and they should have paid this money into Court when 
the execution proceedings were taken against: them and so dis- 
charged themselves of their liability. 

B. V. V. > — r Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. JUSTICE MADAAVAN Narr anp Mr. 
Justice Burn. 


The Crown Prosecutor _ .: Appellant* 
v. , 
J. McIver and K. S. Narasimhachari.. Respondents (Accused 
I and 2). 


Penal Code (XLV of 1860), Ss. 406 and 420—Complaint for offences 
ander—Joint application by complainant and accused to compound case— 
Magistrate holding substantial offence to be under S. 420—Failure to inquire 
into merits of case—Order granting permission to compound and acquitting 
accused=-V alidity—O fences of cheating and criminal breach of trust whether 
„can co-exist—Meaning of word “entrusted” —Criminal Procedure Code (V of 
1898), S. 345, : oo 


The complainant charged the first accused, the senior partner of a firm 

-of stock-brokers, and the second accused, an assistant in the said firm, with 
having committed the offences punishable under Ss. 406 and 420, Indian 

Penal Code. The complaint stated that the second accused represented to 

the complainant that his firm had entered into a contract for the sale of 

“certain bonds to a bank; that they were unable to complete the contracts as 
their bonds had not arrived from Bombay and requested the complainant to 
temporarily give the firm his bonds so that the contract with the bank might 

‘be completed. The complainant parted with his bonds believing the represen- 
tations made and on the assurance that the bonds would be returned to him on 

-a particular date. The complainant stated that the bonds were not returned to 
‘him as promised and that after obtaining the bonds on false representations 
-the accused sold the bonds away to third parties without his knowledge or 
-consent and misappropriated the sale proceeds. On this complaint the Chief 
Presidency Magistrate issued summonses under both the sections against the 

two accused. On the date fixed for hearing, however, an application signed 

“by counsel for the complainant and the accused was filed before him. The 
‘application stated as follows: “ As the facts alleged, if proved, amount to 


“an offence under S. 420, Indian Penal Code, which is compoundable with the ` 


-permission of the Court it is prayed that the Court may be pleased to permit 
the case to be compounded as against the first accused. On such permission 
“being granted the complainant will report the case compounded against the 
“first accused and will not press the case.against the second accused.” After 
this the Magistrate examined the agent of the complainant who deposed 


as follows: “under his (complainant's) instructions I wish to compound , 


this case and offer no evidence...... I request permission of the Court 
to. compound as the offence is one under S. 420, Indian Penal Code”, 
After recording the said statement the Magistrate passed an order acquitting 
`, 








t 


* Criminal Appeal No. 344 of 1935. - ‘2th Angust 1935. 
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the accused in the following terms: “Permission granted. Case reported 
compounded. Accused are acquitted”. He also made a note on the applica- 
tion to compound in these terms: “The complainant himself and his counsel 
both admit that the facts disclosed only an offence under S. 420, Indian Penal 
Code, which is compoundable with the permission of the Court... I am also 
of opinion that the offence disclosed is only under S. 420”. The Crown 
preferred an appeal against the said order of acquittal and contended that the 
order was bad in so far as it related to the offence under S. 420 as the 
Magistrate had not exercised his discretion as required by S. 345 (2), 
Criminal Procedure Code, in allowing the case to be compounded as against 
the first accused, that the case was not compounded at all against the second 
accused and that the order of acquittal was bad in so far as it related to the 
offence under S. 406 as that offence was not compoundable under the law. 

Held, that it could not be said under the circumstances that the Magis- 
trate did not exercise his discretion in allowing the case to be compounded, 
though he would have done better if he had indicated his reasons in the 
order of acquittal, that on the complainant’s evidence it was clear that he 
intended to compound the case against both the accused and the Magistrate 
was justified in acquitting them in respect of the offence under S. 420, Indian 
Penal Code. 

Held, further, that the complaint also disclosed an offence punishable 
under S. 406 of the Code which was not compoundable, and that it was not 
competent for the magistrate to acquit the accused of that offence without. 
going into the merits of the case. Re-trial ordered. 

Where a person dishonestly induces another to hand over to him certain 
bonds by pretending that he requires the same for a certain purpose his act. 
constitutes an offence of cheating punishable under S. 420, Indian Penal Code. 
If he further dishonestly disposes of the bonds in violation of the contract 
with the owner thereof and misappropriates the proceeds he will also be 
guilty of criminal breach of trust punishable under S. 406 of the Code. 


Meaning of the word “entrusted” in S. 406, discussed. 
In re Ramappa, (1912) 22 M.L.J. 112 and In re Venkatagurunatha Sastri, 
(1923) 45 M.L.J. 133, relied on. 


Lake v. Simmons, (1927) A.C. 487, considered. 
Appeal under S. 417 of the Code of Criminal Procedure 
Code, 1898, against the acquittal of the aforesaid Respondents. 


Accused 1 and 2 by the Chief Presidency Magistrate, Egmore, 
Madras, in C. C. No. 696 of 1935 on his file. 


The Crown Prosecutor (T. S. Anantaraman) for appellant. 


Nugent Grani instructed by Messrs: King and Partridge 
for first Accused. , 

V. L.. Ethiraj and K. S. Rajagopala Aiyangar for second 
Accused. 

The judgment of the Court was delivered by 


Madhavan Nair, J—One Rao Bahadur Soora Lakshmiah 
Chetty by his agent Gopalaswamy Chetty instituted a complaint 
inthe Court of- the Chief Presidency Magistrate, Egmore, 
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Madras against J. McIver the senior partner of Messrs. Huson 
Tod & Co. a firm of stock-brokers Madras as first accused, and 
K. S. Narasimhachari, one of the assistants of the said firm 
as the second accused, charging them with offences punishable 
under Ss. 406 and 420, Indian Penal Code—*Criminal breach 
of trust” and “cheating and dishonestly inducing delivery of 
property”. The learned Magistrate acquitted the accused; and 
this appeal has been filed by the Government against the 
order of acquittal. 


The complaint alleged that in or about November 1934 
Messrs. Huson Tod & Co., purchased for and delivered to the 
complainant 63 per cent. 1935 Bombay Development Loan Bonds 
of the value of Rs. 3,50,000 receiving full payment therefor, 
that in or about the last week of March 1935 the second 
accused represented to him that his firm had entered into a 
contract with the Imperial Bank of India to sell and deliver to 
them 6} per cent., 1935 Bombay Development Loan Bonds, that 
with a view to perform the contract, the accused’s firm had 
purchased from Bombay the requisite quantity of paper but 
that the Imperial Bank had returned the same on the ground 
that the endorsement on them was irregular, that the bonds 
had been sent to Bombay for rectification and that pending 
the receipt of the bonds from Bombay the complainant might 
oblige the firm temporarily by giving them his bonds of the 
said denomination and value to satisfy the Imperial Bank, and 
that as soon as the bonds purchased by them were received 
back from Bombay with the endorsements rectified, the 
complainant’s bonds would be returned to him. 


It was further alleged that on the 27th of March the 
second accused renewed his request saying that the Bombay 
bonds had not arrived and as that was the last day for com- 
pletion of the contract with the Bank the complainant should 
oblige the firm by giving his bonds temporarily for a few days 
and assured him that he hoped to receive the Bombay Bonds 
sent for rectification by the 30th of March, and that the 
complainant’s Bonds would be returned to him on the Ist of 
April positively. 

It was then stated in the complaint that the complainant 
believing the representation made on behalf of the firm by the 
second accused and on the assurance that his bonds would be 
returned on the Ist of April, 1935 caused 14, 63 per cent., 1935 
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Bombay Development Loan Bonds of the aggregate value of 
Rs. 3,50,000 to be endorsed and delivered over to the accused’s 
firm by his brother and authorised agent on the 27th of March, 
1935, and that the second accused passed a receipt for the 
same for and on behalf of the accused’s firm. It was further 
alleged that as the Bonds were not returned on the Ist of April 
as promised, the complainant telephoned about it to the 
accused’s firm and that the first accused sent a letter in the. 
name of the firm in which while confirming the receipt passed, 
by the second accused on behalf of the firm when he obtained 
ihe Bonds it was stated that the Bonds from Bombay had not 
been received and that on receipt of the same the complainant’s 
Bonds would be forwarded to him. 


However, as the Bonds were not sent as promised, the 
complainant, it was alleged, again wrote to the accused’s firm 
on the 17th of April asking for the return of the Bonds forth- 
with and to thisthe first accused wrote in the name of the 
firm the next day saying that the Bombay Bonds had not yet 
arrived and to avoid delay they would repurchase and deliver 
to the complainant similar Bonds by the end of the month if 
the originals were not got back before the 23rd of April, 1935. 


The complaint further alleged that on the: 29th of April 
the first accused went to the complainant and represented to 
him that his application for loan to the Imperial Bank of India 
was not sanctioned, that he was not able to purchase similar 
Bonds as promised or pay the value of the Bonds in full, that 
the Bombay Bonds had not been received, and promised that 
he would pay Rs. 1,00,000 the next day, 30th of April, another 
sum of Rs. 1,00,000 in the course of a fortnight or a month, 
and the entire balance within three months and that he would 
also get a letter of guarantee from the second accused. It was 
stated that the complainant then yielded to the request of the 
first accused for time without any knowledge or suspicion that 
the accused would have mishandled’ or’ otherwise dishonestly 
dealt with his Bonds or that any fraud had been played. 


Subsequently, it was alleged that the first accused. sent a 
sum of Rs. 50,000 and the guarantee letter from the second 
accused and a further sum of Rs. 30,000 and when pressed for 
the balance of Rs. 20,000 to make up the initial © payment of 
one lakh he falsely denied the responsibility for the transaction 
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throwing the blame on the. second accused though he had been 
repeatedly taking time for payment ofthe same. 
_. The complainant then stated that this conduct of the first 
accused aroused. his suspicion and’ that he has now learned 
that the story of the Bonds being sent to Bombay for rectifi- 
cation is a myth and that after obtaining from him, the Bonds 
on false representation and on promise’ to return the same in 
Specie they sold the same away to third parties without | his 
knowledge or consent and misappropriated the sale proceeds. 
"On the above allegations the complainant charged the Ist 
and the 2nd accused with having committed the offences 
punishable under Ss. 406 and 420, Indian Penal Code, and 
prayed that they be dealt with according to law. 

On the 14th of May, 1935, the Chief Presidency Magis- 
trate issued summons against both the accused. It may be 
stated here that the offence under S. 420, Indian Penal Code, 
is compoundable with the permission of the Court under 
S. 345 (2) of the Code of Criminal Procedure, while that 
under S. 406 of the Indian Penal Code is not compoundable. 

On the 2nd of July 1935, an application signed by the 
‘ counsel for the complainant as well as by the counsels for the 
‘Ast and the 2nd accused was filed before the Magistrate. The 
application ran as follows: 


“As the facts alleged, if proved, amount to an offence under S. 420, Indian | 


Penal Code, which is compoundable with the permission of ‘the Court, it is 
prayed that the Court may be pleased to permit the case to be compounded as 
against the Ist accused. On such permission being granted the complainant 
will report the case compounded against the Ist accused and will not press 
the case against the 2nd accused without prejudice to the complainant s civil 
iaia against both.” 


‘It will be observed that in this application nothing is 
mentioned about the offence under S. 406, Indian Penal Code 
with which also, the two accused had been charged’ in’ the 
complaint; nor is any permission asked to compoune fas case 
of cheating with the second accused. 


On receiving the above application. the Magistrate ex- 
amined Gopalaswami Chetti the apear of the Sa and 
he deposed as follows: 

u e. E Under his instructions I wish to compound 
this case. and offer no evidence. I have also filed a petition signed by the 
counsels of all the parties concerned to the above effect. I request permission 
of this Court to çompound : as the offence i is one under S. 420, Indian Penal 
Code” te : os ae. hee x a oe 
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After recording the above statement the learned 
Magistrate passed an order acquitting the accused in the 
following terms: 

“Permission granted, Case reported compounded. Accused are acquitted.” 

It may be mentioned that on the application for permission 
to compound, filed by the complainant and the two accused the 
learned Magistrate made the following note: 

“The complainant himself and his counsel both admit that the facts 
disclosed only an offence under S. 420, Indian Penal Code, which is com- 
poundable with the permission of the Court. Examined Gopalaswamy Chetty. 


I am also of opinion that the offence disclosed is only under S. 420, Indian 
Penal Code.” 


This note does not form part of the acquittal order. 


On behalf of the Crown, the learnad Crown Prosecutor 
argues that the order of acquittal in so far as it relates to the 
offence of “Cheating” with respect to the lst accused is 
unsustainable, inasmuch as the, learned Chief Presidency 
Magistrate has not exercised his discretion as required under 
S. 345 (2) of the Code of Criminal Procedure in allowing 
the case to be compounded as against him, that as against the 
2nd accused the offence of ‘cheating’ has not been com- 
pounded at all: and that with respect to the offence of 
‘criminal breach of trust” under S. 406, Indian Penal Code, 
the order of acquittal is bad as against both the accused, as 
the offence is not compoundable and as the case has not been 
tried at all. For these reasons he urged that the acquittal 
order in its entirety should be set aside. i 


The order of the Magistrate is very brief and unsatis- 
factory. The exact scope of it, whether it covers only one of 
the offences with which the accused were ‘charged or whether 
it refers to both the offences has been the subject of consider- 
able arguments before us. We have no doubt that the order 
as it stands covers both the offences. It is true that the 
learned Magistrate has not explicitly stated the reasons which 
persuaded him to accord permission for compounding the 


-offence of cheating. But on that ground alone we cannot 


accept the argument that he has passed the order without 
applying his mind to the facts of the case. If, as the learned 
Crown Prosecutor says, that the Presidency Magistrate must 
be considered to have definitely made up his mind that there 
was a prima facie case against the accused under Ss. 406 


and 420, Indian Penal Code, when he passed the order “issue. 
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summons under Ss. 406 and 420, Indian Penal Code, against 
both the accused,” we may well assume that when he passed 
the order “Permission granted. Case reported compounded,” 
he must have concluded in his mind that it was a proper 
case in which sanction for compounding the offence should be 
granted though we must say that the Magistrate might have 
done better if he had indicated his reasons. Itis argued that 
with respect to the 2nd accused, what was originally stated 
in the petition asking for permission to compound the offence 
of cheating was that the case will not be pressed against him, 
that such a procedure in warrant cases is unknown to law and 
that no request for compounding the case as against him was 
ever made. The argument is not without force; but we cannot 
allow ourselves to be guided solely by the averments contained 
in the petition. In the deposition of Gopalaswamy Chetty 
extracted above, he stated that under the complainant’s instruc- 
tions he wished to compound “ this case” and offer no 
evidence. In so far as this relates to the offence under S. 420, 
Indian Penal Code, which is compoundable we must under- 
stand the statement to mean that his instructions were to 
compound the whole case, that is, the case against both the 
accused and not the case as against the 1st accused alone. For 
these reasons we are not inclined to set aside the order of 
acquittal of the accused in so far as the order of acquittal 
relates to the offence under S. 420, Indian Penal Code. 


The next question for consideration relates to the order of 
acquittal with reference to the offence of criminal breach of 
trust under S. 406, Indian Penal Code, with which also both 
the accused were charged in the complaint. Section 405 defines 
the offence as follows: 


“Whoever, being in any manner entrusted with property, or with any 
dominion over property, dishonestly misappropriates, or converts to his own 
use, that property, or dishonestly uses, or disposes of, that property in viola- 
tion of any direction of law prescribing the mode in which such trust is to be 
‘discharged, or of any legal contract, express or implied, which he has made 
touching the discharge of such trust, or wilfully suffers any other person so 
to do, commits criminal breach of trust.” 

The terms of the section are very wide. Omitting the 
details not necessary for the purposes of this case, a person 
may be said to commit criminal breach of trust if, when in any 
manner entrusted with property or with any dominion over it, 
he dishonestly misappropriates it or uses it in violation of any 
legal contract made touching the discharge of the trust. The 
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learned Crown prosecutor argues that assuming that the facts 
alleged in the complaint have been made out, the two accused 
have committed criminal breach of trust inasmuch as they 
have, after. being entrusted with dominion over the property 
belonging to the complainant for the purpose of using it in a 
definite manner and returning the same after such use, mis- 
appropriated it contrary to the arrangement arrived at between 
the parties. This argument is met with the reply that the 
complaint discloses only an offence under S. 420, Indian Penal 
Code, as noted by the Magistrate and that it does not disclose 
any offence under S. 406, Indian Penal Code. The Magistrate 
has given no reason for.his opinion beyond saying that the ~ 
complainant himself and his counsel admit that the facts 
disclose only an offence under S. 420 and that that is also his 
opinion. Mr. Grant’s argument in support of his contention 
that the complaint does not disclose an offence under S. 406 is. 
twofold. In the first place, he argues that when the accused 
by deceiving the complainant fraudulently and dishonestly 
induced him to part with the property in question, the offence 
of cheating was complete and that there is no room for further 
holding that the accused have committed criminal breach of 
trust also by their subsequent misappropriation of the property. 
This argument cannot be accepted as will appear from two 
decisions of this Court. In in re Ramappal the accused who 
was the Superintendent of some Coffee Curing Works was 
convicted of criminal breach of trust by misappropriating a 
large sum of money made up of amounts which he had 
received from the Manager on the false pretence that they 
were required for paying coolies who garbled coffee. One of 
the arguments urged against the conviction was that the 
receipt of the money by false representation amounted to the 
offence of cheating and that the subsequent appropriation of it 
by the accused to his own use would not amount to criminal 
breach of trust as the criminal intent was present at the time 
of the receipt of the moneys from the Manager. The learned 


` Judges (Benson and Sundara Aiyar, JJ.) observed that the 


argument is not sound and held as follows: 


“When the accused received the money he did so as a servant of the 
company for the express purpose of using it for his master’s benefit in a 
particular way. He was therefore entrusted with the money and his appro~ 
priating it to himself clearly amounts to Criminal breach of trust”. 


’ o + © L (1911) 22 M.L.J. 112. 


LX1x] THE MADRAS LAW JOURNAL REPORTS. 689 


In in re Venkatagurunatha Sastri! it was held by 
Spencer, J., that where a person who had pledged promissory 
notes with another as security for a loan dishonestly induced 
the latter to hand over the same to him by pretending that he 
required the same to collect money from his creditors with the 
aid of which he would pay cash to the complainant, his act 
constituted an offence of cheating punishable under S. 420 of 
the Penal Code. It was also held that, where it appeared 
further that the pledgor dishonestly disposed of the note in 
violation of his contract with the pledgee to use the money 
collected in paying off his debt, there was both entrustment 
and dishonest misappropriation, and that the conviction for 
the offence of criminal breach of trust under S. 406, Indian 
Penal Code was legal. In this connection attention may also 
be drawn to the words “In any manner” used in the section 
which would show that the entrustment of the property with 
the accused may be brought about in various ways. For the 
above reasons we overrule the first argument advanced by 
Mr. Grant. 

_ His next argument is that on the facts alleged in the 
complaint it cannot be said that the accused were “ entrusted ” 
with property or with any dominion over it assuming that 
there has been subsequent misappropriation. Part of the 
argument in support of this contention is based upon the 
allegations in the complaint. It is said in paragraph 6 of the 
complaint that the complainant “believing the representations 
of the 2nd accused caused 14 bonds of the aggregate face-value 
of Rs. 3,50,000 to be endorsed and delivered over to the 
acctised’s firm by his brother and authorised agent on the said 
date namely,—27th March, 1935 .-. . . . ” Itis argued 
that this would show that the delivery of the property did not 
stop with mere entrustment but that it was handed over abso- 
lutely to the 2nd accused, as otherwise there was no meaning 
in endorsing and delivering them to the accused’s firm. 
Obviously this suggestion cannot be accepted. Reading the 
complaint no one will understand that the complainant intend- 
ed to make a present of these bonds to Messrs. Huson, Tod & 
Company for, that is what the argument amounts to. The 
allegations show that the 14 bonds in question were handed 
over temporarily to the accused’s firm for a specific purpose 





1. (1923) 45 M.L.J. 133. 
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and for a definite period and after accomplishing this purpose 
the same bonds were to be returned to the complainant. It is 
obvious that if the bonds were not endorsed over in favour of 
Messrs. Huson, Tod & Company, the purpose for which they 
were delivered, that is, to give them over to the Bank till 
the bonds purchased for them were received after rectification, 
would not be satisfactorily achieved. 

The rest of the argument on the above point is based upon 
the interpretation put by the House of Lords in Lake v. 
Simmons! on the word “ entrusted” which appeared in a clause 
in a certain insurance policy. In the circumstances of that 
case it was held. that the obtaining by a person of articles by 
larceny by a trick cannot amount to entrustment as there was 
no real consent by the owner of the articles to the transferee ` 
obtaining possession of the same. Read in the light of the 
facts of the case it will be found that that decision is not help- 
ful in interpreting the word “ entrusted ” as used in S. 405 of 
the Code. As pointed out by Lord Haldane in that very case, 
“entrusted ” is not necessarily a term of law. It may have 
different implications in different contexts. In its most general 
significance all its imports is a handing over the possession for 
some purpose which may not imply the conferring of any 
proprietary right at all. On the allegations in the complaint 
in this case, we have no doubt that the 14 bonds in question 
were “entrusted” by the complainant to the accused within 
the meaning of S. 405 of the Code. This argument must also 
be rejected. 

For the above reasons, on this part of the case, that is, 
with respect to the offence of criminal breach of trust, we 
must hold that the complaint discloses an offence punishable 
under S. 406, Indian Penal Code. That offence is not com- 
poundable and the merits of it have not been inquired into by. 
the learned Chief Presidency Magistrate. We have already 
stated that, in our opinion, the order of acquittal must be 
understood to cover both the offences alleged against the 
accused. It therefore follows that the order in so far as it 
relates to the offence of criminal breach of trust under S. 406, 
Indian Penal Code, should be set aside and the learned Chief 
Presidency Magistrate should be asked to restore the com- 
plaint on file and deal with it according to law. 

B. V. V. Re-trial Ordered. 





1. (1927) A.C. 487. 


` LXIX] |. THE MADRAS LAW JOURNAL REPORTS. 691 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice CURGENVEN AND Mr. JUSTICE 
‘Kine. 


K. M. Mohambaram -.. Appellant* (first Defendant) 
v. 
Ram Narayan Brahmin .. Respondent (Plaintiff). 


Sale of Goods Act (III of 1930), S.27—Protection afforded to innocent 


_purchaser—Limits—Owner of motor-bus leaving G permit and registration 
certificate with agent—Transfer of registration certificate to agent's name by 
means of fraud—Bona fide purchaser from agent if protected. 

Under S. 27 of the Indian Sale of Goods Act in order to prevent the real 
owner from asserting his title as against a bona fide purchaser from another 
not having title to the property it must be shown that the real owner had by 
his act directly enabled the purchaser to suffer the loss. 

The defendant, who was the original owner of a motor bus and who had 
in his possession the registration certificate and G permit of the bus, entered 
into an arrangement with another person that the latter should run the bus 


as his agent and left with him a letter addressed to the District Magistrate ` 


requesting him that the ‘G’ permit might be transferred to the agent. The 
agent, however, proceeded to alter the letter without the defendant’s know- 
ledge into one addressed to the District Superintendent of Police and 
requesting the transfer to him of the registration certificate. The certificate 
was accordingly transferred and the plaintiff subsequently purchased the bus 
from the agent believing that the seller owned the bus. The plaintiff and 
defendant having raised competing titles to the motor bus, 

Held, that the plaintiff did not under the circumstances acquire any title 
to the motor-bus, and the mere fact that the defendant had left the registra- 


tion certificate with the agent did not disentitle him from asserting his title to 
the bus. 


Farquharson Bros. & Co. v. C. King & Co., (1902) A.C..325, relied on. 


Henderson v. Williams, (1895) 1Q.B. 521 and Commonwealth Trust, 
Lid. v. Akotey, (1926) A.C. 72, considered. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, dated 6th April, 1934, and passed in O. S. 
No. 347 of 1933. 

A. K. Balakrishnan for appellant. 

V.V. Srinivasa Atyangar, T. Arumainatha Pillai and 
S. Ramanujachari for respondent. 

The judgment of the Court was delivered by 

King, J.—This appeal relates to rival claims by appellant 
(defendant. No. 1) and respondent (plaintiff) to the owner- 
ship of a motor-bus. The undisputed facts are as follows :— 

Appellant was the original owner of the bus and had in 
his possession the registration certificate, which is practically 
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equivalent to a title-deed, and a‘G’ permit by virtue of which 
he was empowered to ply. the bus for hire. In may 1932, 
appellant arranged with one Arumuga Mudaliar that the latter 
should run the bus as his agent, and left with him a. letter 
signed by himself (Appellant) and addressed to the District. 
Magistrate, requesting that the ‘G’ permit be transferred to 
Arumuga: Mudali. Arumuga Mudali proceeded to alter this 
letter, without the knowledge of the appellant into one 
addressed to the District Superintendent of Police and request- 
ing the transfer to him of the registration certificate. The 
registration certificate was accordingly transferred, and in 
December, 1932 the respondent having, of course, every reason 
to think that Arumuga Mudali was the owner of the bus, pur- 
chased it from him. The bona fide nature of respondent’s. 
purchase is not contested, and the question is which party is. 


` to suffer as the result of Arumuga Mudali’s fraud. 


The law to be applied to these facts is to be found in 

S. 27 of the Sale of Goods Act, the material portion of which 
runs as follows: ; 

“ Where goods are sold bya person who is not the owner thereof and. 

who does not sell them under the authority or with the consent of the owner;. 

the buyer acquires no better title to the goods- than the seller had, unless. 


the owner of the goods is by his conduct precindet from denying the seller’s 
authority to sell”. 


The learned City Civil Jad necordinely addres 
himself to the consideration of the appellant’s conduct and 
finds definitely. that it is blameworthy. He had no right to- 
leave the registration certificate along with the other papers in. 
the bus, his duty was to keep that certificate in his own 
possession. If he did not do so, he should have inspected 
it from time to time, apparently to assure himself that his. 
agent had committed no fraud—and he should have issued 
some kind of public notice to obviate the possibility .of any 
innocent would-be-purchaser being defrauded. 

With this view of appellant’s conduct we are habe to- 
agree, and must point out very plainly that it is based upon no- 
evidence. whatever. The only witness examined in the case 
was the appellant himself, and not one single question was put 
to him in cross-examination. He has admitted, no doubt, that. 
he left the registration certificate in a box attached to the bus, 
but he had not been asked why he did so, or what was involved 
in his doing so, or what the rules. were relating to his 
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transaction, and how far he knew of them. Nowhere does the 
learned City. Civil Judge give any authority for his statement 
that it was the appellant’s duty-to.retain the registration 
certificate in his own possession. -It seems to.us on the 
contrary that in pursuance of the arrangement made, whereby 
Arumuga Mudali should run the bus, account for the proceeds 
and pay the periodical tax due upon it, it might well be 
necessary for Arumuga Mudali periodically to produce the 
tegistration certificate for examination by the authorities. 


Mr. V. V. Srinivasa Aiyangar, however, for the respond- 
ent seeks to support the learned City Civil Judge’s decree upon 
another ground. He argues that it is. not necessary to find 
that appellant’s conduct has been blameworthy. `S. 27 of the 
Sale of Goods Act embodies the English rule of equity which 
is very succinctly laid down in Lickbarrow v. Masoni as 
follows: Oo 
. _ “That wherever one of two innocent persons must suffer by the acts 
of a third, he who has enabled such third person to occasion the loss must 
sustain it.” 

‘As there is no authority citéd before us with regard 
to the direct interpretation of S. 27 we may accept this 
principle, and may examine certain English cases in which its 
application has been considered. 


In Henderson & Co. v. Williams? the facts were that 
Grey & Co., had deposited 150 bags of sugar with Williams, 
a warehouseman at Hull. On 6th June, 1894, they sent 
Williams the following telegram “‘Transfer to order of Fletcher, 
Leeds ‘150 R.A.V.” which was confirmed by letter sent on the 
same day. Fletcher meanwhile’on-the 3rd June had fraudu- 
lently initiated -negotiations for a sale of the sugar to 
Henderson & Co. and they purchased the sugar from 
him.: Williams after some correspondence refused to deliver the 
sugar to Henderson :& Co. who sued him. The suit was 
decreed in favour of the plaintiffs ‘and it was held in the course 
of the Judgment by Lord Halsbury that “the true owner, 
having enabled; Fletcher to hold himself out as the owner, 
could not set up his title against that of the purchaser.” ~ 

Commonwealth Trust, Lid. v. Akotey3 is a judgment of 
the Privy Council on appeal from.the .Gold Coast... It was 
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concerned with consignment of cocoa sent by the respondent 
to one Laing and sold by Laing to the appellants. With the 
consignment respondent sent to Laing the consignment notes 
which served as documents of title to the cocoa, but as respon- 
dent and Laing lad not yet by the time of the sale to the 
appellant come to any agreement as to the price Laing should 
pay, it was held that there was no contract of sale. Neverthe- 
less, though fhe property in the cocoa had’not passed to Laing, 
the appellant’s title was affirmed upon the principle of 
Lickbarrow v. Masont. 

Now it is clear from an analysis of these two cases that 
when the real owner ‘enables’ a third party to occasion a loss 
he must by his own act put him directly in a position to do so. 
In the sugar case the owners definitely put the sugar at the 
disposal of Fletcher; in the cocoa case the owners definitely sent 
to Laing the documents which would give him the right to take 
the cocoa from the railway company and hold it as if it were 
his own. 

By the direct act of the owners, therefore, in each case, 
Fletcher and Laing were in a position to dispose of the goods 
and as it was this direct act which gave them that authority, 
the owners were naturally held to be precluded by their conduct. 
from denying the title of Fletcher and Laing to sell. 


The case here is quite different. The appellant no doubt 
left Arumuga Mudali in possession of the bus, and left him 
also in possession of the document of title to it. But that 
document was in appellant’s own name, and unless it were 
transferred tothe name of Arumuga Mudali, Arumuga Mudali 
had no right to dispose of the bus. Merely to leave the 
registration certificate with Arumuga Mudali was therefore not 
equivalent to the sending of the telegram or of the consign- 
ment notes in the other cases; nor is it possible to argue that 
the appellant ought to have contemplated the possibility of 
forgery and fraud upon Arumuga Mudali’s part. 


In the third English case with which we have to deal the 
limitations of the proposition in Lickbarrow v. Mason! are 
considered, and it will be seen from it. that the respondent’s 
case here must fail. That case is Farquharson Bros. & Co. v. 
C. King & Co.2. There the owners of.some-timber warehoused 


1. (1787) 2 T.R. 63, 2." (1902) A.C. 325. 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 695 


it with a deck company with instructions to accept all transfer 
or delivery orders signed by their clerk. The clerk signed 
orders transferring the property to himself under an assumed 
name, and then under that assumed name sold the timber to 
C. King & Co., who purchased it in good faith. It was held that 
although the authority given to the clerk was the ultimate 
cause of the sale and therefore in one sense the clerk was 
‘enabled’ by that authority to effect the transfer and occasion 
the loss, there was no authority to ‘sell’. 
not therefore precluded themselves by anything they had done 
from denying the clerk’s title to sell. The present case is 
exactly similar in principle. The appellant never gave 
Arumuga Mudali any authority to sell, or any document which, 
without fraud on his part, could confer any such authority. 
We are accordingly of opinion on the true construction of 
S. 27 of the Sale of Goods Act the appellant here is not pre- 
cluded by his conduct from denying the: seller’s authority to 
sell. We allow the appeal and dismiss plaintiff’s suit with costs 
of defendant 1 throughout. 


B.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice PakeNHAM WaLsH AND MR. 
JusTICE VARADACHARIAR. 


T. V. K. Kamaraja Pandiya Naicker .. Appellant* (Plaintiff) 
v. 
The Secretary of State for India in 
Council, through the Collector of 


Madura .. Respondent (Defen- 
dant). 

Madras Local Board’s Act (XIV of 1920), Ss. 79 (3), 86 and 228—Land 
cess—Homefarm or pannai lands in Zamindari—Leased to tenants paying 
rent—Annual rent value—Basis of calculation—Assessment by Collector—Suit 
questioning basis—~Matntainability. 

Homefarm or pannai lands in a permanently settled Zamindari, which 
were leased out in the ordinary course, and not occupied by the landholder 
himself or by non-paying tenants, fall under the first part of S. 79 (3) of the 
Local Board’s Act, 1920. The annual rent value for calculating land cess 
payable thereon cannot be “the assessment fixed on them or similar ryott 
lands in the neighbourhood at the permanent settlement”. The proper 
interpretation of the clause is that in the case of all lands held by tenants 
who pay rents, the rent which they pay must be the basis of calculation, irres- 
pective of the question whether they are ryoti lands or private lands. 
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A suiti ‘maintainable in a Civil Court for a declaration that in calculating 
the cess payable by the Zamindar, the Collector has proceeded on a wrong 
basis and excessively charged him, as then the common law right to property 
is interfered with under colour of ‘statutory powers. The Courts have 
brima facie jurisdiction over such. cases, except to the extent to which 
the statute expressly takes them away. 

S. 86 attaches finality to the orders of the Board of Revenue only in the 
sense of precluding further appeal to the statutory authorities and does not 
oust the jurisdiction óf the Civil Courts. S. 228 contemplates the existence 
of a remedy in the Civil Court and such a remedy is not restricted to cases 


not falling under S. 86. 


_ Appeal against the Decree of the Court of the Subordinate 
Judge of Dindigul, dated 14th April, 1930 in O. S. No. 16 of 
1929. 

S. Srinivasa Aiyangar and F. Ramaswami Aiyar for 
appellant. 

The Government Pleader (r Venkataramana Rao) for 
respondent. 

- The Court delivered the following 


Jupements. Pakenham Walsh, J—I have had the 
advantage of perusing the judgment which my learned brother 
is about to deliver and I agree with him on both the points as 
regards the maintainability of the suit and as regards the con- 
struction to be put upon S. 79 (iii) of -the Madras Local 
Boards Act. I wish only to make a few remarks on the latter 
point, as the former becomes academic on the view we take as 
to the meaning of S. 79 (iii), and the non-maintainability of 
the suit was merely urged by the respondent in case we. differ 
from the finding of the lower Court: with regard to the con- 
struction of this section. 


As obsetved by my Jearned brother, the wording of S. 79 
(iti) has remained practically the same since the Local Funds 
Act of 1871, although the position of the landholder in relation 
to private lands has in the meanwhile undergone . considerable 
change. In S.2 (iii) of the Rent Recovery Act of 1865 the 
wording was slightly different in describing- how the rates of 
rent were to be determined. ` Where there was no special con- 
tract between the landlord and the tenant.and when no 
money assessment has been fixed on the fields, it is there stated 
that rent is to be paid according to the rates established, or 
paid, for neighbouring lands of similar description and quality. 
The Acts of 1871, of 1884and of 1920 omit the. word.descrip- 
tion’ and-merely mention ‘quality’ ; but it is difficult:tasse¢. how 
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any argument’ in favour of the appellant can be founded upon 


this alteration. : 

The really important point is that in construing the Act 
of 1920 we are dealing with, an Act in which the words ‘land- 
lord’ and ‘tenant’ are defined for purposes of the Act in S. 3 
Cls. (9) and (22). The definition ofthe term ‘landlord’ is 
much wider than that in the Madras Estates Land Act. As 
pointed out by Pandalai, J. in Bhupathi Raju v. Subba Rao}: 


_ “The definition of the word ‘landholder in the two Acts is entirely. 
different. In the Madras ‘Estates Land Act the landholder isa person 
owning an estate, the term ‘estate’ being itself defined in the Act. In the 
Madras Local Boards Act the term ‘landholder’ includes a very much larger 
class of persons including inter alia holders of land under ryotwari settle- 
ment. In the Madras Estates Land Act the term ‘ryot’ means the holder of 
land in an estate for agriculture on payment of rent. This term is not used 
in the Madras Local Boards Act. But the term ‘tenant’ is used and defined 
as including all persons, who occupy land under a landholder or intermediate 
landholder whether or not they pay rent. These differences are due to the 
two Acts not being in pari materia and therefore the application of ideas 
derived from one Act to questions arising under the other is bound to be 
wholly misleading. The Madras Estates Land Act is designed to regulate 
the rights of landholders and ryots in an estate as defined by the Act. The 
taxation provisions of the Madras Local Boards Act are designed to raise a 
fund for the purpose of Local Self-Government.” 

Consequently a great deal of the argument on behalf of 
the appellant, which is founded upon a conception of a 
fandholder under the Madras Estates Land Act is beside the 
point. There is however, as observed by my learned brother, 
a real difficulty in understanding why rent paid for irrigation 
by the tenants of Pannai lands to the landlord should be taken 
into account in fixing the cess and the difficulty is not lessened 
by the fact that under the Irrigation Cess Act II of 1913 the 
words ‘landholder’ and ‘ryot’ are stated to be as defined in the 
Madras Estates Land Act. The Madras Irrigation Cess Act 
VII of 1865 makes cess leviable, in accordance with the rules 
which may be framed, (a) from the land-holder ; or (6) from 
the ryot; or (c) in shares from both. In spite of this additional 
complication, I agree with my learned brother that there is 
no justification for reading into the plain words of the first 
part of S. 79 (iit), viz., “the annual rent value of the lands 
held by such tenants” any such meaning as “assessment due on 
tyotwari lands or which would be due if the lands are 
tyotwari.” No doubt, in a the second: part ot the section which 





1, (1931) LL.R. 55. Mad. 646 at 651:.62 M.L.J. 472. 
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deals with pannai lands.occupied by the owner himself or by 
any person holding the same from him free of rent or ata 
favourable rent, the amendment introduced by the Act of 1930 
is that the annual rent value shall be calculated according to 
the rates of rent so paid by occupancy ryots for similar lands 
in the neighbourhood, together with any water rate wich may 
be payable for the irrigation of the lands so occupied”. It 
is unnecessary to consider whether the interpretation is retros- 
pective or not, because the first part of the section remains 
unaltered. There are no doubt expressions used by Wallace, J., 
in Thammiah Naidu v. Attili Musaliah1 which support the 
appellant’s contention but, as pointed out by the lower Court, 
that related to a case of ryoti land and the decision can there- 
fore be supported on other grounds. In fact the learned Judge 
says: 

“ The assessed land rate then still remains to provide the basis on which 
the tax leviable under this Act shall be calculated and the tax can be calcu- 
lated legally on nothing else. The tax there had been calculated on a tree 
tax- payable by a licensee and it was held that he was not a tenant within the 


meaning of S. 73 of Madras Act V of 1884 so as to be liable to his licensor 
for the land-cess payable by the latter under the Act.” 


One other argument raised for the appellant may be 
noticed, z.e., that the expression, ‘the annual rent value of the 
lands held by such tenants’ in the first part of S. 79 (iii) 
indicates that it is the Government assessment and not the 
rental which is referred to. I do not think there is any force 
in this argument; in fact, I think it is rather against the 
appellant. Government cist or assessment is per se annual and 
there is therefore no reason to insert the word ‘annual’ if it 
were being referred to, but the rent to a landlord may be for 
a term of more than a year and hence it is necessary to indi- 
cate with regard to it that the cess is only leviable on the yearly 
rent and not on a larger sum payable for a longer period. To 
my mind, therefore the word ‘annual’, if any importance is to 
be attached to it, is against the appellant’s contention. With 
the amended section as it stands there may arise the anomaly 
that the land-holder would be liable to a different rate of cess 
on his pannai lands according as to whether he cultivates them 
himself or leases them out. But, if that is not the intention of 
the Act, it is for the legislature to set matters right and we 


“I, (1924) 47 M.L.J. 383. 
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are not justified.in departing from the natural meaning of the 
plain words’ used in the section. 


On this view, as I have said above, the question of the 
maintainability of the suit does not arise for decision in 
appeal but I agree with my learned brother that the view taken 
by the lower Court that the suit is maintainable is correct. 


The appeal must therefore be dismissed with costs and I 
agree that the memorandum of cross objections must also be 
dismissed with costs. 


Varadachariar, J—As only two questions of law were 
argued before us, it is sufficient to state a few facts to indicate 
how those questions arise. The appellant Zamindar sued for 
the recovery of asum of money from the Government and for 
a declaration and injunction, on the ground that during faslis 
1335, 1336 and 1337, the Collector has proceeded on a wrong 
basis in calculating the cess payable by the appellant under 
S. 79 of the Local Boards Act in respect of pannai lands in 
his estate. The claim for refund has now become unnecessary ; 
and the appeal is confined to the relief by way of declaration 
and injunction which turns upon the construction of S. 79 of 
the Local Boards Act. The respondent, besides disputing the 
correctness of the appellant’s construction of S. 79 of the 
Local Boards Act took objection to the maintainability of a 
civil suit in the matter. It was contended on behalf of the 
Government that under S. 86 of the Act the decision of the 
Board of Revenue is final and that in any event the question 
is not one which can be made the subject of a civil suit. The 
Court below held that the suit was maintainable but decided 
against the appellant on the question of the construction of 
S. 79 of the Local Boards Act. Hence this appeal by the 
plaintiff. ` 


Three grounds were urged on behalf of the Respondent, 
in support of the objection to the maintainability of the suit; 
viz., (1) the finality declared by S. 86, Cl. (3) of the Local 
Board’s Act (2) the general principle that where statute 
indicates a particular mode of redress, the jurisdiction of the 
ordinary Coufts is ousted and (3) the prohibition contained in 
S. 228 of the Local Board’s Act (Act V of 1920). Taking 
these in order, the first is by no means conclusive, as is clear 
from the decision of the Privy Council in Secretary of State 
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for India v. Srimati Fahamidunnissa Begumi. As pointed 
out in Valli Ammal v. The Corporation of Madras? and Rama- 
swami Goundan v. Muthu Velappa Gounder8 a statute may 
attach finality to particular orders, in the sense of precluding 
further appeal to the statutory authorities; whether it was 
intended to go further and oust the jurisdiction of the Civil 
Courts as well, will depend not upon words of that kind but 
upon the general scheme of the particular legislation. In the 
present case S. 228 undoubtedly contemplates the existence of 
a remedy in the Civil Court and there is no reason why such 
remedy should be restricted to cases not falling under S. 86. 


The second ground must be understood in the light of 
well established limitation. The ordinary rule is that where 
a, person’s liberty or property is interfered with, under colour 
of statutory powers, he has a cause of action which the Civil 
Courts are bound to entertain unless a bar to such entertain- 
ment has been enacted expressly or at least by necessary 
implication. Where there is no question of a common law 
right and an infringement thereof, the position may be differ- 
ent, for in such cases, the ordinary. Courts had prima facie no 
jurisdiction and therefore there is no question of any ouster of 
their jurisdiction. Decisions like Bhaishankar v. The Muni- 
cipal Corporation of Bombay* and Nataraja Mudaliar v. 
Municipal Council of Mayavaram5 fall under this cate- 
gory, where the right or status was itself the creation of 
the statute. Even where rights of property are involved, the 
legislature may point to particular modes of redress. But in 
dealing with this class of cases, a distinction has to be borne 
in mind between the general right of resort to the Civil Court 
and any particular form of procedure in seekitig the aid of 
the Civil Court. So long asa statute provides for a decision 
by a Civil Court, it is immaterial whether the Civil Court is 
approached by means of a suit or by an appeal or petition. 
This is the basis of the decision in Ramachandra v. The 
Secretary of State6 as explained in Balvant Ramchandra v. 
Secretary of Statet. The-decision in Iswarananda Bharathi 








1. (1889) L.R. 17 I.A. 40: LL.R. 17 Cal. 590 (P.C.). 
2. (1912) I.L.R. 38 Mad. 41:23 M.L.J. 591. 
3. (1922) LL.R. 46 Mad. 536: 44 M.L.J. 1. 
4, (1907) I.L.R. 31 Bom. 604.. 
5. (1911). 1.L-R. 36 Mad. 120: 21 M.L.J. 878, 
6. (1888) I.L.R. 12 Mad. 105. -7. (1905) EL.R. 29 Bom. 480 at 509. 
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Swami v. Commissioners, Hindu Religious Endowments Board, 
Madras} is also explicable on the same ground. It will be scar- 
cely right to speak of the Revenue Board in a case like the 
present as a ‘special tribunal’ (see the observations in Valli- 
ammal v. The Corporation of Madras?) ; the Board acts only as 
part of the executive machinery and not as an independent 
body settling a dispute between the tax-payer and the taxing 
authority. 

Before passing on to the third ground, it may also 
be pointed out that the way in which S. 228 of the 
Local Board’s Act is framed is itself significant. The negative 
phraseology which the legislature has here adopted as in 
several other Acts in pari materia, e.g., the District Municipa- 
lities Act, the Revenue Recovery Act, is a clear indication that 
such legislation in this country has proceeded on the footing 
that the party aggrieved is entitled to seek redress in the Civil 
Courts, except in so far as the same is barred in clear terms 
and it is on this basis that numerous decisions of the Indian 
High Courts have proceeded. 

With reference to S. 228, the learned Government Pleader 
contended that the assessment ‘could be questioned in a Civil 
Court only if the assessing authority has not complied with the 
formalities prescribed by the statute, but not on the ground 
that the assessment is excessive. The omission to observe 
formalities may sometimes afford a basis for a civil suit but 
there is no reason for restricting S. 228 to such cases. In the 
words of Curgenven, J., in The Municipal Council, Kumba- 
konam v. Messrs. Ralli Brothers. “Wad the purpose of the 
section been to bar any suit so long as the provisions of the Act 
had been formally complied with, the proviso relating to 
substance and effect would not have been added”. The real 
question is whether or not the provisions of the Act have been 
in substance and effect complied with. A recent decision of 
Madhavan Nair and Jackson, JJ., (in A. S. No. 356 0f 1931) has 
construed S. 228 in favour of the existence of a right of suit 
where lands allowed to lie waste by a ryot were charged to 
cess, though according to the custom of the Zamindari, the 
landholder could not claim any ‘cist’ in respect of such land. 
The learned Government Pleader questioned the correctness of 
that decision and further contended that it was distinguishable 

1, (1931) LL.R. 54 Mad. 928: 61 M.L.J. 117. 


2. (1912) LL.R. 38 Mad. 41 at 43: 23 M. L. J. 531. 
3. (1930) 6 M.L.J. 748 at 793. 
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as an instance of taxation of property not liable to tax cf. 
The Municipal Council of Cocanada v. The Standard Life 
Assurance Company.1 Here again, the answer is that non- 
taxability is not the only basis for a suit. It may be that a 
miscalculation or even other kind of error in arriving at the 
amount of assessment may not be examinable by the Civil 
Court; but the levy of assessment on a basis not warranted by 
the statute cannot be assimilated to such cases. This distinction 
was recognised in The Municipal Council of Mangalore v. 
The Codial Bail Press? when dealing with a similar provision 
in the District Municipalities Act. See also Balasurya Prasad 
Rao Pantulu v. Taluk Board of Chicacole3 and the cases there 
cited. As observed in some of the cases already referred to, 
the question whether there has been substantial compliance 
with the Act is one of fact which has to be determined with 
reference to the circumstances of each case. 

The observations of Pandalai, J., in Bhupathi Raju v. 
Subba Rao4 would seem to relate to the finality of the Board’s 
order in respect of the amount where no question of the 
principle of assessment was involved. The case was not one be- 
tween the Government and ithe tax-payer but between the 
Zamindar and a person holding land under him and the question 


. was whether the landholder was entitled to recover the whole 


amount of cess from the person in occupation or only a half. 
When the defendant attempted in the course of that suit to 
raise a dispute as to the amount of cess, the learned ‘Judge 
observed that the decision of the Board of Revenue in that 
matter was final. 


Proceeding now to the merits, the contention in the plaint 
was that in the case of homefarm lands or pannai lands of a 
landholder, whether in his actual possession or in his construc- 
tive possession through his lessees, the annual rent value must, 
under S. 79 (3) of the Local Board’s Act, be taken to be “ the 
assessment fixed on them or similar ryoti lands in the 
neighbourhood at the permanent settlement ”. This contention 
is open to two obvious objections. There is no reason for 
going back to the rates fixed at the time of the permanent 
Settlement. If, as is generally the case, the cist payable to the 








1, (1900) I.L.R. 24 Mad. 205: 10 M.L.J. 401. 
2. (1903) I.L.R. 27 Mad. 547: 14 M.L.J. 410. 
3. LRR . 1931 Mad. 822. 
4, (1931) LL.R. 55 Mad. 646.at 655 : 62 M.L.J. 472. 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 703 


Zamindar has been increased since the Permanent Settlement, 
the rates now prevailing must undoubtedly be the basis of 
calculation. This was apparently the contention urged by the 
Madura Zamindars before the Government in their memorial 
of November 1926, (see Ex. I) and must be taken to be the 
meaning of the reference to “rates of rent usually paid by 
occupancy ryots for ryoti lands in the neighbourhood” in the 
section as amended in 1930. -Further, it is very doubtful 
whether any assessment was fixed on pannai lands at the time 
of the Permanent Settlement. As will be seen from the obser- 
vations in Lakshmayya v. RajaVaradaraja Appa Row! some of 
the categories of land which have latterly become merged in 
the head of private lands, were originally held by Zamindars 
free of assessment, and it is hardly likely that they bore 
anything like faisal rates even for purposes of Zamindari 
accounts. 

The position taken up in the written statement, that in the 
case of pannai lands the annual rent value must be taken to be 
the actual income or the lease amount (as the case may be) 
derived by the proprietor, cannot be said to do violence to the 
language of the section; but there are ‘certain obvious con- 
siderations against it. The difficulty arises from the fact that 
even in the year 1920, the legislature has adopted the language 
of the corresponding provisions in the Act of 1884 (S. 64) 
and the Act of 1871 (S. 38), while the position of the 
landholder in relation to private lands, has, in the méanwhile, 
undergone considerable change, partly by reason of the 
measures adopted by landholders between 1865 and 1898 and 
partly as the result of the Estates Land Act, 1908. When 
enacting section 38 of the Local Funds Act of 1871, using 
therein “landholder ’, ‘tenant’ and ‘rent’ the legislature had 
in mind the state of things obtaining under the Rent Recovery 
Act of 1865. The definition of ‘landholder’ and ‘tenant’ 
in the Act of 1871 were substantially taken from the Rent 
Recovery Act. Though as pointed out in Cheekati Zamindar 
v. Ranasooru Dhora? certain differences were well known in 
several Zamindaries between transactions relating to seri lands 
and those relating to homefarm lands, neither the legislature 
nor the Courts had then sufficiently crystallized the distinction. 
Even in respect of what will now be described as ryoti lands, 





1. (1912) 23 M.L.J. 624. 2. (1899) LL.R. 23 Mad. 318 at 323, 
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the Zamindar was believed to own both the kudivarm and the 
melwarm, except when a tenant was actually in occupation; 
and even where a tenant was in occupation, he had only the 
presumption of occupancy rights in his favour; his rates were 
liable to be increased certainly whenever a new tenant was put 
in, and even in other cases, by contract between the parties. In 


these circumstances, there was little reason for placing the 


rent paid by a tenant of homefarm land in a different legal 
category from the rent paid by a tenant of other land in a 
Zamindari. The legislature seems therefore to have adopted a. 
classification based not on legal categories but on the method 
of culivation; hence the grouping in S. 38 of the Local Funds 
Act of 1871 was into lands helds by tenants paying rent and 
lands occupied by the owner himself or by a person paying a 
favourable rent or no rent. The legal category of the land or 
the status of the tenant was not then regarded as a material 
factor. In this view the proper interpretation of S. 79, C1. (3) 
of the Act of 1920 which merely reproduces the language of 
the Act of 1871 will be that in the case of all lands held by 
tenants who pay rents, the rent which they pay must be the 
basis of calculation, irrespective of the question whether it is 
ryoti land or private land; and in the case of lands occupied by 
the Zamindar or by non-paying tenants, the rent must be fixed. 
with reference to neighbouring lands in the occupation of 
tenants, having regard only to their similarity in physical pro- 
perties and independently of the question of their legal 
category. It is difficult to see how or why in applying the test 
of ‘neighbouring’, land, the Collector should go in for neigh- 
bouring land of the same legal category, if in applying the 
language of the first half of the clause the distinction based. 
upon legal categories is to be ignored. 


The introduction of water rates as an additional factor 
in the calculation has led to an incongruous situation. In cases. 
where the ryot owns the Kudiwaram right, he pays to the 
Zamindar what corresponds to the assessment on the land and 
where he pays an additional water rate, the rent and the water 
rate together may be taken to represent the fair assessment on 
the land; the. inclusion of the water rate in the basis for 
calculating the cess is intelligible in sucha case. But in the 
case of homefarm land which must be deemed to be leased by 
the Zamindar for what may be described as ‘economic rent” 


LXIX] ‘THE MADRAS -LAW JOURNAL REPORTS. 705 


and not merely, for a sum representing the assessment, itis _ 


difficult to see the justification for adding the water rate to the 
amount of the rent and calculating local cess with reference to 
the aggregate. Presumably, the Zamindar must pay the water 
rate to the Government,in-respect of private land and as the 
land must in such cases be fit for irrigation, the leasing would 
be on the basis of wet cultivation and the rent must have been 
fixed accordingly. This is what makes it difficult for me to 
believe that the legislature intended the full rent to be taken 
into account in the case of private lands. There is very little 
difference in principle between a ryotwari pattadar or inamdar 
leasing his patta land or inam land and a Zamindar leasing his 
private land. If, in the first case, local cess is to be calculated 
only with reference to the assessment payable to Government 
on the land and not the rent realised by the pattadar or the 
inamdar, why should there be an altogether different basis when 
we come to the Zamindar’s homefarm land. This is apparently 
what Wallace, J. had in mind when making the observations in 
Thammiah Naidu v. Attili Musaliah1 which have been relied 
on before us by the Appellant. As is well known the word 
‘rent’ was used in the early Madras Regulations and Acts to 
signify even the assessment payable to Government on the 
land. (See Venkatanarasimha Naidu v. Dandamudi Kotayya? 
and the preamble to Regulation IV of 1822). 

These considerations lend support to the contention that 
the rental value of homefarm lands should, for the purpose of 
S. 79, be calculated not on the actual income or rent but on a 
hypothetical basis of ‘assessment’ payable thereon to the 
Government or to the Zamindar as representing the Govern- 
ment, and in this view, the addition of water rate will be 
intelligible. It however seems to me too much for the Court 
to read these considerations into the language of the section 
when it cannot be said that its words cannot fairly bear the 
interpretation sought to be put upon them by the respondent. 
It will be for the legislature to determine how far the scheme 
of sub-clause (3) of S. 79 requires modification in view of the 
existing state of the law under the Estates Land Act. Even 
the amendment made in 1930 does not seem sufficient to avoid 
anomalies; because according- to it the assessment on 
neighbouring occupancy lands is made the basis only where 





1. (1924) 47 M.L.J. 383. .2:` (1897). 1.L.R.:20; Mad. 299 at 303: 7 M.L.J. 251. 
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lands are occupied by the landholder himself or by non-paying 
tenants. Where homefarm lands are leased. out ‘in the 
ordinary course, the case will be governed only by the first part 
of clause (3) and cess will have to be calculated on the basis 
of the full rent and added ‘water rate. The contention that 
homefarm lands even when leased must be deemed to fall under 
the latter part of the clause by reason of the theory of 
‘constructive possession’ ignores the scheme of the section. 


An argument was advanced before us with reference to 
the second proviso to S. 88. It was assumed on behalf of the 
appellant that ‘tenant’ in that proviso can reasonably mean 
only occupancy tenants and not ordinary lessees. There is a 
decision in Mailthi Hengsu v. Somal to the contrary. Here 
again, there is much to be said in favour of restricting that 
proviso to persons who pay only what corresponds to the 
assessment on the lands and not economic rent. But in view 
of the language of the proviso and the view expressed in the 
case referred to, there is little help to be derived from that 
argument for the present purpose. 

A memorandum of objections has been filed by the 
respondent against so much of the decree of the lower Court 
as refused to allow costs to the defendant, but no reason has 
been shown for interfering with the lower Court’s exercise of 
discretion in the matter. Apart from the construction of S. 79 
of the Local Boards Act, the levy of the amount sued for was 
admittedly irregular in certain other respects, but even after 
receipt of suit notice from the plaintiff, no communication 
was made to him to inform him of any proposal to refund the 
money so levied. It was only some time after the institution 
of the suit that the plaintiff was informed of the Government’s 
intention to refund the amount. In these circumstances, the 
lower Court rightly held that the plaintiff ought not to be 
directed to pay the defendant’s costs. 

The appeal and the memorandum of objections are 
therefore both dismissed with costs. 

S.V.V. . Appeal and memo of objections dismissed. 


te a 


1. (1915) 29 M.L.J. 452. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—Mr. Justice WADSWORTH. 
Kavanna Vana Kowndappa Mudali .. Appellani* (Defen- 


dant) 
U. 
Vanjammal .. Respondent (Plaintiff). 
Civil Procedure Code (V of 1908), O. 41, R. 27—Appellate Courtad- Kowndappa 
‘mitting additional evidence—How far justifiable—Circumstances for such Mudali 
admission. U 


ae . A Vanjammal. 
Where additional evidence was admitted by an appellate Court under 


O. 41, R. 27 not because it was impossible to come to a conclusion on the 
evidence but because the lack of that evidence took away from the plaintiffs 
case corroboration which from the plaintiff’s point, of view was highly 
desirable, . 


Held, that there having been no clear evidence that that evidence was not 
in fact available to the plaintiff at the original trial, although the plaintiff did 
assert that it was not in her possession, still its bearing on the issue‘in the suit 
having been indirect, it should not have been admitted. 


Parsotim Thakur v. Lal Mohar Thakur, (1931) L.R. 58 I.A. 254: I.L.R. 10 
Pat. 654: 61 M.L.J. 489 (P.C.), relied on. 


It is not within the power of an appellate Court, to admit evidence which 
might have been adduced by a party in support of the contention in the lower 
‘Court merely because the lower Court has drawn an adverse inference from 
the non-production of this evidence more especially where there are no 
special circumstances which excuse the party for not producing the evidence 
in proper time. Kalika Dutt Mandar v. Tulsi Mandar, 1 P.L.J. 435, approved. 

Second Appeal against the Decree of the Court of the 
Subordinate Judge of Dindigul in Appeal Suit No. 52 of 1933 
presented against the Decree of the Court of the District 


Munsiff of Palni in Original Suit No. 316 of 1932. 
C. A. Seshagiri Sastri for appellant. 
Ch. Raghava Rao for respondent. o. 
The Court delivered the following ' ; 


Jupcment.—The Appellant was the defendant ina suit om 
a promissory note, dated 11th July, 1930 and pleaded two 
payments, one of Rs. 60, dated 6th August, 1931 and another 
of Rs. 280 alleged to have been made by his brother on 7th 
August, 1931. The first Court accepted the defendant’s plea 
of discharge. In the course of the cross-examination of the 
defendant’s witnesses a suggestion was made on behalf of the 
plaintiff that the motive for a false plea of discharge and the 
falsification of accounts in support thereof was a previous 
quarrel between one Sundaram Pillai, the accountant of the 





*S. A. No. 291 of 1934, 27th August, 1935. 
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defendant’s father, and the husband of the plaintiff. The first 
Court discredited this suggestion remarking that there was no 
document any evidence in support of the allegations made. 
When the matter came up in appeal the plaintiff filed a petition 
in the lower Court praying for the admission in evidence of a 
long series of documents mostly relating to the year 1927, that 
is to say, 3 years before the suit promissory note, in. order to 
illustrate and corroborate the allegation of enmity between 
Sundaram Pillai and the plaintiff’s husband as a motive for 
the defendant to put forward a false story of discharge. The 
affidavit in support of this allegation alleges that the records 
in question were not in the possession of the plaintiff at the 
time of the hearing of the suit in the first Court, and the 
reason assigned for putting forward this evidence in appeal 
was in order to fill up the gap indicated in the lower Court’s 
judgment where it was pointed out that there was no docu- 
mentary evidence with reference to the suggestion referred to 
in cross-examination. The application was opposed and it was 
disposed of by the learned Subordinate Judge by an order in 
following terms: 

Admitted as they are essential for a satisfactory disposal of the appeal 
and were mentioned in the lower Court”. 

In the appellate judgment the learned Subordinate Judge 
refers to the circumstances for and against the story of dis- 
charge and then proceeds to deal at length with the motive 
suggested by the plaintiff for the alleged fabrication of: false 
entries in the accounts of the plaintiff’s brother. In dealing 
with this motive theory the learned Subordinate Judge lays 
great emphasis on the corroborative evidence regarding the 
quarrel between Sundaram Pillai and the plaintiff’s husband 
afforded by the new documents Ex. B series and there can be 
no doubt that the learned Subordinate Judge was greatly 
influenced in arriving at a decision by the inference which he 
drew from those documents whereby he was constrained to 
hold that Sundaram Pillai, who was the defendant’s father’s. 
accountant and was present at the trial of the suit in the lower: 
Court, had a motive for malice towards the plaintiff’s husband. 
and probably influenced the defendant and got him to fabricate 
the evidence in support of a false discharge story. f 


With reference to the question whether the learned Sub- 
ordinate Judge was wrong in admitting this evidence, my 
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attention has. been drawn to the well known case of Parsotim 
Thakur v.. Lal Mohar Thakur: wherein the Judicial Committee 
point out that: 

“ The provisions of S. 107 of the Civil Procedure Code.as elucidated by 
O. 41, R. 27 are clearly not intended to allowa litigant who has been 
unsuccessful in the lower Court to patch up the weak parts of his case and 
fill up omissions in the Court of Appeal”.: 

Their Lordships after dealing with circumstances in which 
the additional evidence in appeal may well be admitted add 
that the power. so conferred upon the Court by the Code ought 
to be very sparingly exercised and one requirement at least of 
any new evidence to be adduced should be that it should have 
a direct and important bearing ona main issue in the case. 
Now it seems to me quite clear that this evidence was admitted 
by the learned Subordinate Judge not because it was impossible 
to come to a conclusion on the evidence but because the lack of 
that evidence took away from the plaintiff’s case corroboration 
which from the plaintiff’s point of view was highly desirable. 
There is no clear indication that this evidence was not in fact 
available to the plaintiff at the original trial, although the 
plaintiff does assert that it was not then in her possession, Its 
bearing on the issue of the validity of the plea of discharge 


was decidedly indirect. All that this evidence went to prove 


was that Sundaram Pillai was an enemy of the plaintiff’s 
husband. Sundaram Pillai was himself not a party and it was 
only indirectly that the Court might infer that he might have 
influenced the defendant to put forward a false case. It 
certainly cannot be said that this evidence had a direct and 
important bearing on the main issue in the case. A Bench 
of the Patna High Court has further defined the limits within 
which the appellate Court’s power of admitting additional 
evidence can be exercised. In Kalika Dutt Mandar v. Tulsi 
Mandar? it is observed that the provision of R. 27 (b) which 
permits the Appellate Court to admit additional evidence if it 
requires it to enable it to pronounce judgment, does not mean 
that additional evidence should be admitted in appeal in order 
to enable the Appellate Court to pronounce judgment in 


favour of a particular party.. With this observation I find: 


myself in respectful agreement. It is not within the power of 
an Appellate Court to admit. evidence which might have been 
adduced by a-party in support of the contention in the lower 
>| Rie BLA Aha Le ee 
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Court merely because the lower Court has drawn an adverse 
inference from the non-production of this evidence more 
especially where there are no special circumstances which 
excuse the party for not producing that evidence at the proper 
time. I hold that the admission of this additional evidence by 
the learned Subordinate Judge in this case is not justified 
under the provisions of O. 41, R. 27. 

There are further criticisms which have been made 
regarding the learned Subordinate Judge’s procedure. In 
pursuing the question of motive the learned Subordinate Judge 
seems to have come to the conclusion that this Sundaram Pillai 
was a man who would not scruple to fabricate accounts and he 
observes: . 

“ On the other hand, he appears to be a man of shady character and his 
conduct has come before this Court in connection with other matters. And 
in a recent case O. S. No. 35 of 1932 he was found to be guilty of forgery 
and a complaint has also been laid against him to prosecute him for perjury, 
fabrication of false evidence and certain other allied offences”. 

I am of opinion that the learned Subordinate Judge was 
not justified in importing into his judgment facts which have 
come to his knowledge in the trial of other and completely 
unconnected cases, as materials on which to base his estimate 
of the probability that a particular individual would have 
encouraged the defendant in this case to fabricate false 
accounts. The conclusions in.this case should have been based 
solely on the evidence in this case and not on outside informa- 
tion, however acquired. It is also pointed out that there is an 
error of fact regarding Ex. C series which are some of the 
additional documents filed in appeal. They relate to proceed- 
ings taken with reference to the accounts of the defendant’s 
brother in another case. The learned Subordinate Judge 
erroneously refers to this evidence as evidence throwing a 
doubt on the defendant’s own accounts which were not in 
question in Ex. C series. 

It seems to me therefore, that the finding of fact arrived 
at by the learned Subordinate Judge has been based very 
largely on evidence which should not have been admitted and 
on matters which were not in evidence. In the circumstances 
that finding must be set aside and I therefore allow the appeal 
and remand the appeal for disposal by the lower appellate 
Court in the light of the observations contained in this judg- 
ment. Costs will abide the result. 


Ke, Appeal allowed. 
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ae [FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice CorNisH AND Mr. Justice PAND- 
RANG Row. 
Vayi Ramakrishna Chettiar represented by _ 
agent Subramania Aiyar and others .. Petitioners* 


Oe (Petitioners) 
Kasi Viswanatha Chettiar =n. Respondent im 
all (Respondent). 


Civil Procedure Code (V of 1908), S. 73— The same judgment-debtor'— 
Decree against father executed against sons as legal representative and pro- 
perties sold in execution—Money in Court—Decrees obtained by other credi- 
` tors against sons for father’s debi—How far rateable distribution allowable. 

Where the respondent had obtained a decree against a father and after 
his death brought his sons on record as his legal representatives and the 
family properties were sold in execution and the sale proceeds were in the 
custody of the executing Court but the petitioner who had obtained decrees 
against two of the sons in respect of debts contracted by the- father, applied 
for rateable distribution, 


Held, that the petitioners were entitled to ieabla distribution as the . 


weight of authority appeared to be in favour of the more liberal construction 
of the expression ‘the same judgment-debtor’ in S. 73. 

Srinivasa Atyangar v. Kanthimatht Ammal, (1910) LL.R. 33 Mad. 465, 
. overruled. 


Bithal Das v. Nand Kishore, (1900) LL.R. 23 All. 106; Gonesh Das 
Bagria v. Shiva Lakshman Bhakat, (1903) I.L.R. 30 Cal. 583 (F.B.) and 
Nilmani Dey v. Hiralal Das, (1917) 27 C.L.J. 100, referred to. 

Per Pandrang Rao, J.—It is obvious thata strict literal construction of 
the expression ‘the same judgment-debtor’ cannot be adopted in the sense that 
the decrees must be against the same persons eo nomine. For even though 
the person against whom the decrees were passed is the same in name, S. 73 
will not apply unless that person occupied the same character in all the 
decrees, 

Per Cornish, J—There is nothing illogical in describing as ‘the same 
judgment-debtor’ a legal representative against whom a decree has been 
passed in respect of a claim against the deceased and the deceased person 
against whom a decree was passed in his lifetime but which is sought to be 
executed against his legal representatives. The estate can only be reached 
for the satisfaction of a legal claim or judgment-debt through the inter- 
position of the legal representative of the deceased. The notion underlying 
these principles is that the legal representative takes place of the deceased, 
and is under the obligation which lay upon the deceased of paying lawful 
claims against the deceased out of the deceased’s assets. 


Petitions under S. 115 of Act V of 1908 praying the 
High Court to revise the orders of the Court of the District 


*C. R. P. Nos. 1685 to 1688 of 1932. ~ Ist May, 1935: 
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Munsiff of Karur, dated 11th July; 1932 and E. A. Nos. 226, 
227, 241 and 242 of 1932 respectively ini E.P. No. 340 of 1931 


in O.S. No. 514 of 1930. 


T. V.'Muthukrishna Aiyar for petitioners. 
S. T. Srinivasagopalachariar for respondent. 


The Court delivered the following 

JupcmMEents. Pandrang Row, J.—The petitioners in 
these petitions obtained decrees against two sons of the 
deceased Periaswami Goundan in respect of debts con- 
tracted by him. The respondent. had obtained a. decree 
against Periaswami Goundan himself in O. S. No. 514 of 1930 
and after his death the same two sons of his were brought-on 
record as his legal representatives and the family properties 
were sold in execution, and the sale proceeds were in’ the 
custody of the executing Court. The respondent had also 
obtained three other decrees against the same two sons in 
respect'of debts contracted by their father. All the decrees, 
i.e., those obtained by the petitioners and those obtained by the 
respondent, were executable against the family properties of 
the deceased and his sons. ` The respondent applied for rateable 
distribution in respect of three decrees obtained by him against 
the sons, and his applications were allowed by the Court; but 
when the petitioners applied for rateable distribution in 
respect of the exactly similar decrees obtained by them against 
the same two sons, the respondent opposed their applications 
on the ground that they had not obtained decrees against 
the father, Periaswami Goundan, and his ‘objection was 


. upheld. by the same Court and the applications were dismissed. 


The revision petitions are directed against the order dismissing 
the petitioner’s applications for rateable distribution. - 


The question for determination in these petitions is whether 
in the circumstances mentioned above the petitioners are, 
entitled to. rateable distribution. The only objection made to. 
the claim for rateable distribution is that the decrees obtained 
by the petitioners were not passed against the same judgment- 
debtor as in the decree in O. S. No. 514 of, 1930. in execution, 
of which the assets were realised. It is admitted that . all the 
decrees are exectitable in the same. way. and against the same 
properties, but stress_is laid on the difference in the names of 


the judgment-debtors in the decrees as originally passed and it 
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is contended that this difference in names, though- otherwise 
immaterial, makes all the difference so far as the claim to 
rateable distribution is concerned. I see, however, no good 
reason for accepting this contention which is based on a narrow 
construction of the words ‘the same judgment-debtor’ in S. es 
Civil Procedure Code. As. observed by Strachey, C. ad. 7 
Bithal: Das v. Nand Kishorel:. 

“ The object of the section is two-fold. -The first object is to prevent 
‘unnecessary multiplicity of execution proceedings, to obviate, in a case where 
there are- many decree-holders, each competent to execute his decree by 
attachment and sale of a particular property, the necessity of each and every 
wne separately attaching and separately selling that property. The other 
object is to secure an equitable administration of the property by placing all 
the decree-holders in-the position: I have described, upon the same footing, 
cand making the property rateably divisible among them, instead of allowing 
one to exclude all the others merely because he happened to be the first who 
chad attached and sold the property”. 

A similar contention based’ on the amendment of S. 73, 
‘Civil Procedure Code by inserting: the word ‘passed’ which 
was put forward in Dwarkadas Marwari v. Jadab Chandra 
‘Ganguly2 was repelled by Mukerjee, J., on the ground that if 
the legislature had intended to effect any alteration of the 
principle enunciated in the Full Bench decision in Gonesh Das 
Bagria v: Shiva Lakshman Bhakat3 it would have expressed it 
in terms more clear and specific. The learned Judge referred 
also to the objects of S. 73, Civil Procedure Code as stated 
by Strachey, Chief Justice in Bithal Das v. Nand Kishore! and 
observed that those objects “ would not be furtheréd, but 
rather defeated, by putting upon the rule the interpretation 
which the respondent asks us to adopt”. In the order of 
reference in Gonesh Das Bagria v. Shiva Lakshman Bhakats 
MacLean, C.J., expressed the opinion that the view taken in 
the earlier Calcutta case, Deboki Nundun Sen v. Hartt placed 
too narrow a construction on the expression “the same judg- 
ament-debtor’’, and observed as follows: 


“Tf the language of the section bé absolutely clear, the circumstance 
that such a construction as was put upon it in that case may lead to injustice 
„or to anomaly or to hardship, could not prevent us from putting such 
‘construction upon it. But looking at the whole of S. 295 (of the old Code) and 
especially to: that portion of it which deals with'the distribution of the assets, 
where.it speaks.of ‘the judgment-debtor’, not using.the.expression ‘the same 
judgment-debtor’ and to the equitable distribution which is aimed at by the 
section, I am disposed to think that the construction put upon it by the case 
«of Deboki Nundun: Sen v. Hart* is too narrow.’ 


1. (1900) I. L. R. 23-All. 106°-at 1107 2. (1924) LL.R. 51 Cal. 761. 
3. (1903) I. LR. 30 Cal..583 (F.B.). 4. -(1885) LL.R. 12 Cal. 294.- 
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These observations were subsequently affirmed by the 
Full Bench, and I respectfully adopt them as a safe guide in 


‘the endeavour to determine the true construction of the expres- 


sion “the same judgment-debtor”’ found in S. 73, Civil 
Procedure Code. 


A different view was taken in Govind Abaji Jakhadi v. 
Mohoniraj Vinayak Jakhadi\ which was followed in Srinivasa 
Aiyangar v. Kanthimathi Ammal.2 In neither of these two 
cases was any reference made to the objects of S. 73, Civil 
Procedure Code; in the latter case Abdul Rahim, J., while 
referring to the fact that the two decrees were to be realised 
out of the family property was of opinion that this fact was 
not decisive of the question against whom the decrees are 
made. The earlier Madras cases, Grant v. Subramanian’ and 
Ramanathan Chettiar v. Subramania Sastrial4 do not appear 
to have been considered by the learned judge; in both these 
cases the fact that both the decrees were to be realised out of 
the family property was regarded as deciding the question 
whether the decrees were against the same judgment-debtor. 
In Nilmani Dey v. Hiralal Das® the fact that both the decrees. 
were capable of execution against the same estate was held to- 
be a sufficient reason for concluding that the decrees may, 
without unduly straining the language of S. 73, Civil Pro- 
cedure Code be regarded as passed against the same judgment-. 
debtor, though they were not really passed against the same 
persons and the learned judges added that they were not 
disposed to put a narrow construction upon the terms of S. 73, 
Civil Procedure Code so as to defeat the ends of justice. 


It is obvious that a strict literal construction of the ex- 
pression ‘the same judgment-debtor’ cannot be adopted, in the 
sense that the decrees must be against the same persons 
eo nomine; it has been held in a series of cases that all the 
judgment-debtors in each of the several decrees need not be 
identically the same, and that it is sufficient if there is one 
judgment- debtor common to allthe decrees, and this proposi- 
tion is not denied by the learned advocate for the respondent 
in these petitions. It has also been held, and here too there is 
no dispute, that even though the person against whom the 


eaaa eee, 


1. (1901) I.L. a Bee Bom. 494, 2. A I. L. R. 33 Mad. 465. 
898) I.L.R. 22 Mad. 241: 9 M.L.J. 179. 
4. (1902) LLR. 26 Mad. 179, 5 (1 oi) 27 C.L.J. 100. ` 
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decrees were passed is the same in name, S. 73 will not apply 
unless that person occupied the same character in all the 
decrees; for instance, where one decree was passed against A 
in his personal capacity and another against him as heir of P, 
the two decrees are not against the same judgment-debtor. It 
would therefore seem that the eo nomine construction cannot 
be the right one, and that the expression ‘the same judgment- 
debtor’ is not so simple and clear in its meaning as to dispense 
with any reference to the general intention of the section in 
which it is found. About that intention there can be no doubt, 
and a construction which defeats that intention no less than 
the ends of justice should be avoided if the provisions of law 
are to be interpreted in a reasonable manner. The weight of 
authority appears to be in favour of the more liberal construc- 
tion of the expression ‘the same judgment-debtor’, and I would 
therefore accept that construction and hold that the petitioners 
in these petitions are entitled to rateable distribution. 


It follows that the petitions should be allowed with costs 
in Civil Revision Petition No. 1685 to be shared by all the 
petitioners. 


The Chief Justice.—I agree. 


Cornish, J.—I think these Revision Petitions should be 
allowed. There is, in my judgment, nothing illogical in 
describing as ‘the same judgment-debtor’ the legal representa- 
tive against whom a decree has been passed in respect of a 
claim against the deceased and the deceased person against 
whom a decree was passed in his lifetime but which is. sought 
to be executed against his legal representative. The 
purpose of bringing the legal representative on record is to 
enable a suit against a person deceased to be maintained or 
continued or to enable a decree obtained against the deceased 
before death to be satisfied by execution out of his estate. And 
that estate can only be reached for the satisfaction of a legal 
claim or judgment-debt through the interposition of the legal 
representative of the deceased. The claim against the deceas- 
ed becomes by reason of his death a claim against his estate in 
the hands of the legal representative. The legal representa- 
tive appears solely as legal representative, and if the suit is 
decreed, the decree must be against him in that character only. 
His liability under the decree, whether he has been brought on 
record before decree or whether execution is made after the 
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judgment- debtor’: s.death, is: limited to ‘the extent of the 
deceased’s assets which have come into his hands and which 
have not been duly distributed by him. The notion underlying 
these principles, is that the legal representative takes the place 
of the deceased, and is under the obligation which lay upon 
the deceased of paying lawful claims against the deceased out 
of the deceased’s assets.. This view is in accord with Nilmani 
Dey v. Hiralal Das.1 It was held in that case that executors 4 
and B and executors B and C of the same testator against 
whom two. separate decrees had been passed in respect of 
claims against the estate could be regarded as the same 
judgment-debtor within S. 73. I think it may be said that 
the language and the intention of the section equally cover the 
circumstances of the present case where the decrees are all 
executable against the heirs as legal representatives of the 
deceased. : 

K. C Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT VERRAS 

PRESENT :—MR. Justice KING. — 





Sait Madan Gopal trading under 


the name and style of Sait , 
Lakshminarayana Madan Gopal .. Petitioner* (Plaintif). 
Upadhayula Kameswara Rao and l i 
others . .. Respondents. (Defen- 
dants). 


Railway receipts—Documents of title — Non-production of railway 
receipts—Delivery of goods on the authority of a telegram—Railway 
Company’s liability—Circumstances when they would be absolved. 

A person sent a consignment of goods by train. The railway receipt 
was made out to the consignor himself but it was intended that defendant 3 
should receive the goods. A hundi was drawn against another person (defen- 
dant 2) to the debit of the account of defendant 3 to provide for payment. 
The consignor assigned the hundi and the railway receipt to the plaintiff. 
But subsequently the consignor sent a telegram to the station of destination 
to deliver the goods to third defendant and they were duly delivered to him, 
though he did not produce the railway receipt which was in the hands of 
plaintiff. When the hundi was produced and dishonoured, plaintiff brought 
‘a suit against all- the three defendants- and the railway company. The 
defendants 1 to 3 were held liable but the railway company was held to be 
not.. On that question, 

f Held, that railway reçeipts are practically řegärdéd equivalent to docu- 

‘ments of title. To deliver goods without production of such a receipt on 
T A 27 CL 100; a) ` 

-C.R P. No. 1053 of 1933.. - : ae 3rd: May, -1935, 
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the.mére authority of an unconfirmed telegram and without apparently the 
slightest explanation for its non-production was clearly a breach of duty of 
the railway company and in the absence of sufficient proof to absolve them 
from liability, they must be held liable. 


M. and S, M. Railway Co, Ltd. v. Haridoss N EE (1918) LL.R. 
41 Mad. 871 at 875: 35 M.L.J. 35, distinguished. 
Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Rajamundry in S. C. No. 363 of 1931. 


Ch. Raghava Rao for petitioner. 

C. Krishnaswami Aiyar instructed by King and Partridge 
for respondents. 

The Court deliverd the following 

Jupcment.—Defendant 1 in this case sent a consignment 


of Cocoanuts by rail on the 6th October, 1930 from East 
Godavari to Jalna, a station on the Nizam’s Railway. The 


railway receipt was made out to the consignor himself, but it, 


was intended that Defendant 3 a merchant of Jalna should 
receive the goods. A hundi was drawn against Defendant 2 a 
merchant in Bombay to the debit of the account of Defendant, 
3 to provide for payment. On the 8th October Defendant 1 
assigned the hundi and railway receipt to the plaintiff. Some- 
time after this—the exact date is not available from the 
records—Defendant 1 sent a telegram to the Jalna Railway 
Station to deliver the Cocoanuts to Defendant 3 and the 
Cocoanuts were duly delivered to him although he did not 
produce the railway receipt which was of course in the hands 
of Plaintiff. The hundi was dishonoured and the plaintiff 
brought the present suit against Defendants 1 to 3 and the 
Railway Company to recover the costs of the goods. The suit 
was decreed against Defendants 1 to 3 after allowing for a 
part payment but the Railway Company was held not liable and 
in the present petition Plaintiff and the Railway Company are 
the only parties. 


In dismissing ‘the suit ages the Radway Company, the 
learned Subordinate Judge relied upon certain observations in 
M. and S. M. Railway Co., Ltd.'v. Haridoss Banmalidoss} in 
which it was held that a. Railway Company was not under a 





s (1918) 1. IL: R: 41 Mad. avi at 875: 35ML. J. 35. 
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duty never to deliver goods except to the holder of the Railway 
receipt: and also upon the fact that at the time the delivery was 
made the company had no notice of Plaintiff’s claim. But 
the Subordinate Judge has not discussed the facts of M. and S. 
M. Railway Co., Lid. v. Haridoss Banmalidoss1 or apparently 
perceived the very vital difference between the positions of the 
claimant there and the plaintiff here. In M. and S. M. 
Railway Co., Lid. v. Haridoss Banmalidoss’ goods were . 
consigned by one Gurunathan to his own order and were 
intended to be delivered to one Swaminatha Reddi. The 
receipts were pledged to the Bank of Madras to whom 
Swaminatha Reddi was to make payment for the value of the 
goods. Swaminatha Reddi obtained the goods before he did 
this but two or three days later he duly paid the Bank and 
obtained possession of the receipts. Instead however of 
handing them in at the Railway Station he pledged them with 
the claimant who thereupon sued the Railway Company. It 


‘was held first that as soon as Swaminatha Reddi paid the Bank 


the contract with the Railway Company was completed and the 
Bank as holders of the receipt could have no claim. The 
delivery of the goods to Swaminatha Reddi was thus rightful 
and the company could not be liable for the result of subse- 
quent fraud on Swaminatha Reddi’s part. It was then 
argued for the claimant that although in fact the goods were 
delivered to the person rightfully entitled to them the company 
was under a duty never in any circumstances to deliver the 
goods except against the actual receipts relating to them, and 
it was to refute that argument that the observations in question 
were made. 

Now what are the facts in the present case? The 
cocoanuts were delivered to the person who was not entitled 
to receive them. The person who was entitled was the plain- 
tiff. The primary duty of the Railway Company it cannot be 
denied—was to deliver the goods to the rightful owner. They 
have not done so. Prima facie their liability is clear and the 
question is whether any facts have been proved which would 
absolve them from that liability. The mere fact that Defen- 
dant 3 did not produce the railway receipt may not itself be 
conclusive against the company but it still remains to examine 
the other facts. 





1. (1918) I.L.R. 41 Mad. 871 at .875: 35 MiL.J. 35, 
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No evidence was offered on behalf of the company and 
the only facts we have are that the company which did not 
know of plaintiff’s claim, delivered the goods to Defendant 3 
_ upon the authority of a telegram sent by Defendant 1 who was 
the actual consignee. In these circumstances the action of 
the company may well have been bona fide but seems to me to 
be clearly negligent. It is well known that railway receipts 
do pass from hand to hand and that in general railway receipts 
are regarded as practically equivalent to documents of title. 
To deliver goods without the production of such a receipt on 
the mere authority of an unconfirmed telegram and without 
apparently the slightest explanation for the non-production 
seems to me a clear breach of duty. It follows. that the 
company in this case have not proved any facts sufficient to 
absolve them from liability. This petition must be allowed 
and Plaintiff’s suit decreed as against the Railway Company 
for Rs. 590-7-0, ie. Rs. 817 less Rs. 226-9-0 with costs 
throughout and with interest at 6 per. cent. from the date of 
the plaint. 


K.C. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. Justice MADHAVAN Nair. 


K. Adinarayanaswami and-others .. Appellants* (Defend- 
ants) 
v 


Rajah Sir Annamalai Chetti, 
(successor ‘in interest to 7 
P. M.A. Velliappa Chettiar).. Respondent in all (Plaintiff’s 
er Successor). 


i ' 4 

„Madras Estates Land Act (I of 1908), S. 13 (3)—Dry lands under culti- 
vation—Ryots raising crops from water from wells dug up by their own 
labour —N ew wet rates whether leviable upon ryots—Whether any system of 
irrigation excluded from the operation o f that section. 


Where lands held by the ryots were admittedly dry and they were being 
cultivated under what was known as the cropwar system and the tenants dug 
up new wells in the fields and with the water from those wells. raised wet 
crops, and the landlord sought to charge wet rates for the crops thus raised 
and the rates were higher than the dry rates otherwise chargeable, on the 
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_question whether he was entitled todo so having regard to ‘S. 13 (3) of the 


Act. 


Held, that there was nothing to warrant exclusion of any particular sys- 
tem of irrigation from the general words of the Cl. (3) of S. 13and so the 
landlord was not entitled to levy wet rates on the crops raised. 


Judgment in S. A. No. 1980 of 1927 and Annamalai Chettiar v. Nara- 
simhulu Naidu, (1932) 64 M.L.J. 18, relied on. 


Appeal against the Decrees of the District Court of 
Chittoor in Appeal Suits Nos. 145, 146, 148, 149, 150 and 147 
of 1927, preferred against the Decrees of the Court of the 
Special Deputy Collector of Chandragiri Division in Suits 
Nos. 1600, 1607, 1613, 1617, 1597. and 1612 of 1926 respec- 
tively. 

S. A. Seshadri for appellant. 

B. Somayya for respondent. 

The Court delivered the following 


Jupement.—These second appeals arise out of salts insti- 
tuted by the proprietor of Pullur Village against his ryots for 


- recovery of arrears of rent under S. 77 of the Estates Land 


Act for faslis 1332 to 1335. The ryots are the appellants. 


The only question of law that arises for decision in these 
second appeals relates to the application of Cl. (3) to S. 13 of 
the Estates Land Act. The lands ‘held by the ryots are 
admittedly dry lands. They are being cultivated under what 
is known as the cropwar system. The tenants dug up new 
wells in the fields and with the water from those wells they 
raised wet crops. The landlord is now seeking to charge wet 
rates for the crops thus raised. The rates admittedly will be 
higher than the dry rates otherwise chargeable. The question 
is whether he is entitled todo so. Reliance is placed on S. 13, 
Cl. (3) of the Estates Land Act which says that: 

“ Notwithstanding any usage or contract to the contrary, a ryot shall not, 


by reason of making animprovement at his sole expense, become liable to 
pay a higher rate of rent on account of any increase of production or of any 


change in the nature of the crop raised asa Consequence: of such improve- 


ment”. 


The learned District Judge has held that this clause does 
not apply to the case and that the’ tenants are liable to be 
charged wet rate for the wet crops raised by them. 

The question raised by the tenants is an important one, 
but so far as I am concerned, there is no need to discuss it 
afresh as it has been considered and decided by this Court in 
two previous decisions, S. A. No. 1980 of 1927 and Annamalat 
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Chettiar v. Narasimhulu Naidui. The first decision is by 
Anantakrishna Aiyar, J. All the cases bearing on the question 
have been considered by him. He came to the conclusion that 
the wells having been dug up by the tenants and the cultivation 
having been carried on with the water from such wells, the 
improvement has been made by them and they cannot be 
charged the wet rate for the wet crops raised by them. The 
same conclusion was arrived at by Sundaram Chettiar, J. also. 

Mr. Somayya who appeared in the two previous cases just 
mentioned appears again in the present batch also and says 
that those decisions require reconsideration. All the argu- 
ments which the learned Counsel has now put before me were 
admittedly put before the learned Judges. According to his 
argument the lands held on cropwar system should be excluded 
from the operation of C1. 3 to S. 13. Iam not satisfied that 
the legislature intended any such exclusion. The clause is 
general and the only question is whether improvements were 
made at the sole expense of the tenants. It was argued in the 
previous case that since the landlord’s land is utilised in 
digging the well, the improvement cannot be said to have been 
made solely by the tenant. But thisargument was overruled. 
Having regard to the generality of the rule laid down in Cl. 3 
of S. 13 I think it is difficult to say that lands cultivated on 
any particular system of irrigation are excluded from it. 


I would respectfully follow the two decisions ‘of this 
Court. That would mean that all these second appeals have 
to be allowed. The decisions of the lower Court will have to 
be set aside except with regard to S. A. Nos. 1257 and 1258. 
The facts with regard to these two second appeals have to be 
treated a little differently, not in the sense that the principle of 
law which have to be applied to the other cases doesnot apply 
to these but that they cannot be disposed of without some fresh 
finding. The learned Judge in the last paragraph of page 11 
of his judgment says with respect to these two cases that “for 
the two holdings the defendant has four wells of which one is 
new”. There is however no evidence and there is no finding 
as to what extent the new well irrigates. These two cases 
cannot be disposed of without a finding on the question as to 
what extent of land the new well irrigates. I would therefore 
allow all the second appeals except these two. With respect to 
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these, the decision of the lower Court is set aside and the cases 
will be remanded to the learned District Judge for disposal 
according tolaw. He may call for a finding or may dispose 
of the case himself after applying the above principle. 


With respect to the remaining second appeals the decrees 
of the lower Court will be set aside and the decrees of the first 
Court will be restored. The appellants are entitled to their 
costs in this Court and in the lower appellate Court. In the 
two cases which I have remanded, the costs will abide the 
result. l 

K. C. S. As. 1257 and 1258 remanded. 

Other appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
K. S. Menon. i 


Hakim Khan alas Sikkandar Appellants* (Defendants 
Khan Sahib and others. .. 2to 4and 8 to 11) 
v. 
A. Sahibjan Sahib and others .. Respondents (Plaintiff 
and Defendants 5 to 7). 


Religious Office—Grant of income from village for service of a family in 
relation to a shrine—Arrangement among five groups of the family regard- 
ing duties as well as emoluments—Internal arrangement among members of a 
particular group—Conveyance of rights and emoluments to another by a 
member of such group—Whether conveyance valid after his death. 

Where a family of Mohammadans had been granted by the Nawabs of 
the Carnatic a village for meeting the expenses of the services and cere- 
monies connected witha durga, and the family had also been entitled to 
receive the offerings at the shirne both in the ordinary course and on special 
festival occasions and the family became represented by five brothers each 
standing at the head of a family group and they entered into an agreement by 
which the collections from the village should be divided between those five 
persons in certain shares and that the duties in the durga performed by each 
group in succession for one year in five, and one of such family groups 
made an internal arrangement in its turn by which each of its members was. 
to perform the-duties for a portion of a year and to have the ordinary 
receipts while the special receipts were to be pooled and divided equally 
between the members of that group, and it happened in some particular year 
one of such members executed a settlement - deed by which he’ conveyed to 
the plaintiff all his share in the rights and duties in relation to the shrine and 
after the death of the settlor the person to derive the benefit from the settle- 
ment tried to enforce the terms of the deed and obtained a declaration that 


the rights and duties of the settlor had passed to him and it was resisted on 
the ground that those rights and duties couid not be made the subject of such 
a conveyance, ri ` . : 

Se ae ee ee eG ae a ee ed 


* S, A. No. 880 of 1930. as 9th May, 1935. 
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Held, that the arrangement in the settlor’s family which was merely an 
arrangement of turns between members ofa particular group, could not 
confer any transmissible right upon those members. There was nothing to 
show that it was intended to be permanent and irrevocable and the natural 
conclusion would be that the members of the group had power to revise it 
when change of circumstances so required. Even should the settlor, in this 
case, have assigned his duties to another member of his family for the term 
of his life, it was doubtful whether he had anything to leave after his death. 


Moreover when on an Inam Enquiry it was found that the rights were 
enjoyed hereditarily by the members of the family doing service in the 
durga and the plaintiff’s own claim included the share of his deceased father 
on the footing of inheritance, if such hereditary principle were to be observ- 
ed, it followed there would be no room left for disposing of those rights 
and duties by assignments and settleménts, even among the members of the 
same group, and no distinction could be drawn between the duties to be 
-discharged at the durga and the emoluments received, though it would of 
‘course be open to the members of the group as a whole to effect a redistribu- 
tion of them. $ 

‘Appeal against the decree of the Court of the Subordinate 
Judge of Madura in A. S. No. 30 of 1929 (A. S. No. 226 of 
1928 on the file of the District Court of Madura) preferred 
against the decree of the Court of the District Munsif of 
Madura Taluk at Madura in O. S. No. 37 of 1923. 


K. V. Sesha Aiyangar for appellants. 
P. R. Ganapathi Aiyar for 1st respondent. 
The Judgment of the Court was delivered by 


Curgenven, J.—This second appeal relates to a durga or 
Mahomedan shrine known as the Sultan Sikkandar Badhusha 
‘Oulia durga at Tirupparankundram in the Madura district. 
The parties belong to.a family ‘to which the village Thanak- 
kankulam was granted by the Nawabs of the Carnatic for 
meeting the expenses of the services and ceremonies in the 
durga and for their own support as ministrants. This family 
has also been entitled to receive the offerings at the shrine 
both in the ordinary course and on special festival occasions. 
In 1875. the family was represented by five brothers, each 
standing at the head of a family group, and these brothers 
entered into an agreement, Ex. I, which provided that the 
collections from the village of Thanakkankulam should be 
‘divided between these five persons in certain shares and that 
the duties in the durga should be performed by each group in 
succession for one year in five. The senior member of each 
group was to be a Mahomaidar and had the right ‘to be 
registered by the Collector as the representative of the group 
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and to distribute the group’s share of the income to the other 
members. In this case we are concerned with group No. 3. In 
1913 it consisted of four brothers with their descendants, and 
these four brothers made an arrangement, Ex. VII, for the 
distribution of the year’s duties between them and of the 
income to be derived from the shrine. Each brother was to 
perform the duties for periods aggregating one quarter of the 
year and during those periods was to have the ordinary 
receipts, while special receipts from festivals were to be pooled 
and divided equally between the four. The eldest of those 
brothers was Ghulam Ali, and he was to be Mahomaidar. In 
1919 Ghulam Ali executed a settlement deed, Ex. D in favour 
of Sahibjan Sahib, son of his brother Ameer, and died in 
February 1921. Under this document he conveyed all his 
share in the rights and duties in relation, to the shrine, to be 
divided between Sahibjan Sahib and Ghulam Ali’s own three 
daughters. Although this document was executed some time 
before his death, Ghulam Ali continued in possession of his 
office and the emoluments during his lifetime. The suit was 
filed by Sahibjan Sahib to enforce the terms of this settle- 
ment deed and obtained a declaration that all Ghulam Ali’s 
rights and duties had passed to the plaintiff. It was resisted 
on the ground that those rights and duties could not be made 
the subject of such a conveyance. 


It will be seen that Ghulam Ali occupied two distinct 
capacities; in the first place, as senior member of his group, he 
was its Mahomaidar. This office under Ex. I fell necessarily 
to the senior member of the group and it has not been con- 
tended before us that Ghulam Ali could validly convey it to 
Sahibjan Sahib. On Ghulam Ali’s death it had to pass to the 
next senior member. The other capacity consisted in the 
right or duty to perform services, as arranged under Ex. VII, 


and to receive the-emoluments, and the question is whether 


Ghulam Ali could settle these upon his nephew. The learned 
District Munsif answered this question in the negative, holding 
that the settlement deed was not valid. The learned Sub- 
ordinate Judge, while holding that Ghulam Ali could not 
transfer his spiritual office, considered that he had a temporal 
right to participate in the offerings, which he could convey to 
Sahibjan Sahib and his own daughters, and gave a- decrce 
accordingly. To divorce emoluments from duties in this manner 
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certainly does not appear to us a very defensible arrangement. 
‘Considering first the duties it is no doubt true as a general 
proposition that spiritual offices cannot be made the subject of 
transfer, but it is doubtful whether the considerations of public 
policy which have given rise to that rule will apply to the 
internal arrangements which a family-of worshippers may 
make to provide for the distribution of religious worship 
among its members. The question of the validity of the 
settlement deed is, we think, dependent upon more specific con- 
siderations in this case. It seems to us in the first place very 
doubtful whether the arrangement made under Ex. VII, which 
is merely an arrangement of turns between the members of the 
group, confers any transmissible right upon those members. 
There is nothing to show that it was intended to be permanent 
and irrevocable and the natural conclusion seems to be 
that the members of the family had power to revise 
it, when change of. circumstances so required. Indeed it 
seems essential for the proper -discharge of the duties 
that this should be so. Even if Ghulam Ali could have 
assigned his duties to some other member of the family for 
the term of his life, it is doubtful therefore whether he had 
anything to leave after his death. Assuming that his 
share in the duties and the emoluments survived him, were they 
at his disposition? No doubt, under Muhammadan law, the 
ordinary rule is that a Muthavalli may nominate his successor, 
but to import that principle into the internal arrangements of 
a family like this is to make rather a large assumption. Here 
‘again we think that the question can be answered on the 
special circumstances of the case. The statement recorded 
from the inamdars at the time of the inam enquiry shows that 
the rights were being enjoyed hereditarily by the members of 
the family doing service in the durga and the plaintiff’s own 
claim includes the share of his deceased father on the footing 
-of inheritance. Ifthe hereditary principle is to be observed, 
it follows that there is no room left for disposing of those 
tights and duties by assignments and settlements, even among 
the members of the same group, and we do not think that any 
distinction can be drawn, as the lower appellate Court had 
‘drawn it, between the duties to be discharged at the durga and 
‘the emoluments received, either from the Durga or from the 
village, though it would of course be open to the members of 
the group as-a whole to effect a redistribution of them. 
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We must accordingly allow the second appeal, set aside 
the decree of the lower appellate Court and restore that of the 
District Munsif with costs of the contesting defendants 
throughout. 

K. C. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Kine. 

T. S. Narayana Aiyar and others .. Petitioners* 
v. 

The Co-operative Urban Bank, Ltd., 


Tinnevelly Junction, through its 
Secretary and another .. Respondents. 


Madras Co-operative Societies Act (VI of 1932), S. 51, clauses (b) and 
(c)—Ex-Directors proceeded against bya Bank for loss sustained by their 
negligence in sanctioning a loan—Registrar whether had jurisdiction to enter- 
tain the reference—W rit of prohibition—Whether circumstances favouring it. 

A dispute arose between a certain District Co-operative Urban Bank, Ltd. 
and six persons who were members of the Bank and had been its directors, 
regarding the Joss sustained by the Bank owing to the negligence of these 
persons in sanctioning a loan. Of the six, five had ceased to be directors 
though they continued to be members. Ona reference to the Registrar of 
Co-operative Societies under S, 51 of the Madras Co-operative Societies Act 
(VI of 1932) the dispute was referred by him to the Deputy Registrar. On 
an objection by the five ex-directors to the jurisdiction of the Deputy - 
Registrar on the ground it did not fall within S.51 of the Act, it was over- 
ruled by him, and hence an application was filed in the High Court for a 
writ of prohibition against the Deputy Registrar of Co-operative Societies, 

Held, that neither clause (b) of S. 51 which relates to disputes of mem- 
bers only and not of those who were officers nor clause (c) to S. 51 which 
deals with officers of the Bank or the Society, would apply to persons who 
were not mere members or who had been once directors but not at the time 
of the reference. Hence the Registrar had no jurisdiction to decide the dis- 
pute under S. 51 and a writ of prohibition should issue. 

The Municipal Permanent Investment Building Society v. Richards, 
(1888) 39 Ch. D. 372, relied on. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of prohibition prohibiting the respondents herein from 
proceeding with A. R. C. No. 848 of 1934—1935 before the 


Deputy Registrar of Co-operative Societies, Tinnevelly (second 


‘Respondent herein). 


S. Ramaswami Aiyar and V. K. Srinivasa Aiyangar for 
petitioners. . 

B. Sitarama Rao and K. Venkateswaran for the first 
respondent. 





* C. M. P. No. 1747 of 1935. 8th October, 1935. 


LXIX] THE MADRAS LAW JOURNAL REPORTS. 727 


The Court made the following 


Orver.—This is a petition requesting issue of a writ of 
prohibition to the Deputy Registrar of Co-operative Societies, 
Tinnevelly, in the following circumstances. A dispute arose 
between the Tinnevelly Co-operative Urban Bank, Ltd., and six 
persons who are members of the bank and were all its directors, 
regarding the loss sustained by the bank owing to the 
negligence of these persons in sanctioning a certain loan. It 
may be mentioned that of these six persons five are no longer 
directors of the bank though they still continue to be members 
and the sixth remains a director. The dispute was referred to 
the Registrar of Co-operative Societies under S. 51 of the 
Madras Co-operative Societies Act VI of 1932, for decision by 
him and it was referred by hiin to the Deputy Registrar. 

The present petitioners who are the five ex-directors 
referred to, objected to the jurisdiction of the Deputy Registrar 

„on the ground that the dispute did not fall within the terms of 
S. 51 of the Act. The Deputy Régistrar passed orders on this 
preliminary objection to the effect that he had jurisdiction and 
the petitioners now wish this Court to issue a writ of prohibition 
against any further proceedings in the arbitration. 

It is of course conceded that the dispute in question is one 
touching the business of the bank. The question then has to 
be decided whether it comes within cl. (b) or cl. (c) of 
S. 51. Clause (b) refers to a dispute between a member, past 
member or person claiming through a member, past member or 
deceased member and the society. No doubt the present 
petitioners are members of the society but it is quite clear that 
the dispute in question concerns none of their actions or claims 
as members but only their actions as directors. On the 
authority of an English case The Municipal Permanent Invest- 
ment Building Society v. Richardsi, it is quite clear that 
cl. (b) cannot be applied to the present case. Clause (c) 
relates to disputes between the society or its committee and 
any officer, agent or servant of the society. Clearly this clause 
would apply to the existing directors and the question to be 
decided is whether it would apply to persons who were once 
directors and whose action as such directors is the subject- 
matter of dispute but who at the time of the reference to the 
Registrar are no longer directors. 


1. (1888) 39 Ch. D. 372. 
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Prima facie I would have been inclined to hold that cl. (c) 
would apply were-it not for the fact that in Ss. 51 and 49 
specific reference is made to past officers. In S. 49 (1) for 
instance it is said, that: i 


“Where in the course of an audit...... it appears that any person who 
has taken part in the organisation or management of the society or any past 
or present officer of the society has misappropriated. .. ... 


the Registrar may take certain steps. In S. 51 (b) which 
immediately precedes the clause which we are now discussing, 
reference is specifically made to disputes between “a member, 
past member or person claiming through a member, past 
member or deceased member and the society, its committee or 
any officer, agent or servant of the society”. When we find 
these two instances of particular reference being made in the 
Act itself to past officers and past members it seems to me that 
if this cl. (c) was intended to apply to a dispute of this 
kind between the society and its past officers specific mention 
would have been made of past officers in this clause also. In. 
the absence of such specific reference that clause cannot,- I 
think, apply to the present dispute. -The result is that the 
Registrar has no jurisdiction under S. 51 to decide this dis- 
pute and a writ of prohibition must issue. The petitioners’ 
costs which I fix at Rs. 100 will be paid by the bank which is 
represented by the first respondent. 


K. C. Writ issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—JusTICE RAMESAM AND Mr. Justice 
VENKATASUBBA RAO. 


K. Kanniappa Mudaliar .. Appellant * (Plaintiff) 
U. 
The Secretary of State for India- 
in-Council through the Collector 
of Madura District .. Respondent (Defendant). 

Madras Irrigation Cess Act (VII of 1865), S. 1 (a) (b)—Irrigation Cess 
(Amendment) Act of 1900—Water flowing through an opening bigger than 
the usual permitted size into ryotwari lands—Involuntary sup ply—Whether 
cess was payable for use of water. 

Where a ryot enjoys the water voluntarily, nothing taha need be 
shown and his liability to pay cess directly arises under Cl, (a) to S. 1; but 
where the enjoyment is involuntary he can be madė liable provided the condi- 
tions clause in (b) are satisfied, the chief condition being that the irrigation 








> -#S. As. Nos. 518 and 519 of 1930. 777 a 27th March, 1935. 
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thas proved beneficial: The ryotwari holders coming within proviso (2) are 
not liable for water cess under the act except in the case of voluntary enjoy- 
ment. ; 2 

Where certain registered wet ryotwari lands were watered by a source 
-of irrigation assigned by the Government through a shuttered sluice ina 
-channel and a lascar of the P.W.D. discovered the shutter intended to allow 
24 inches of water to flow had been removed or opened with the result water 
-of 2 feet depth was passing into the distributory channel irregularly flowing 
into the plaint lands, and the government on the ground of unauthorised 
irrigation collected water cess from the plaintiffs under provisions of the 
Madras Irrigation Cess Act (VII of 1865) and the plaintiffs brought suits 

* «claiming refund of the water rate collected illegally according to them, 

Held, (1) That the water that flowed after the sluice shutter was removed 
was from a source different from the assigned source. 

(2) That in S. 1 (a) of the Act and proviso to the section the words 
“supplied’ and ‘used’ have reference to voluntary and not involuntary user. 
“The retention of these words in the new amended Act of 1900 indicates the 
-object of adopting the legal interpretation put upon those words by the 
‘Courts in Venkatapayya v. The Collector of Krishna, (1889) I.L.R.12 Mad. 
-407 ; Krishnayya v. Secretary of State for India, (1895) I.L.R. 19 M. 24, where 

it was clearly pointed out that where a person has no choice in the matter, he 
«cannot be said to have ‘used’ the water within the meaning of the Act. 

(3) That the legislature in the amendment of the Act would have made 
its meaning clear by use of apt words, had it intended to depart from the 
-construction placed by the Courts on the words in question. 

The Secretary of State for India v. Janakiramayya, (1913) I.L.R. 37 M. 

322 at 343; Secretary of State v. Swami Naratheeswarar, (1910) 1,L.R. 34 M. 
:21 at 23, referred to. 


Krishna Row v. Collector of Krishna, (1914) 26 M.L J.210 and The 


Secretary of State v. Janakiramayya, (1915) 29 M.L.J. 389 at 420, dissented 
from. 

Appeal against the Decree of the District Court of Madura 
in A. S. No. 307 of 1928 preferred against the decree of the 
Court of the District Munsiff of Tirumangalam in O. S. No. 41 
-of 1927. 

S. R. Muthuswami Aiyar for appellant. 

The Government Pleader (P. Venkataramana Rao) for 
‘respondent. 

The Court (Venkatasubba Rao, J.) made the following 
-order of reference to a Bench:— 

These appeals raise a question of difficulty and importance, 
“The suits, out of which they arise were brought to recover penal 
-water rate alleged to have been illegally collected from the plain- 
-tiffs, in respect of certain ryotwari lands belonging to them, The 
“Trial Court gave the plaintiffs a decree, but its decision has been 
reversed by the learned District Judge. 


The plaintiffs’ lands are registered wet lands, the source of ` 


“irrigation assigned by the Government being, a shuttered sluice in 

-the channel in the Periyar system. On 3rd July, 1925 a lascar of the 

-P. W. D. discovered that the shutter of the sluice, intended to 
92 
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allow 2} inches of water to pass, had been forced open, with 

the result that water 2 feet deep was passing into the distributory ` 
channel feeding the plaintiffs’ lands. It was found that the locke 
of the shutter had been removed, as also the cross-bar. The 
plaint lands were then partly under seedlings and partly ploughed. 
The next morning at about 11 A.M., the shutter was replaced. 
The plea of the Government is that there having been irregular 


‘irrigation, the penal water rate was rightly imposed. 


First, the view taken by the lower Courts in regard to there 
having been a different or an additional source of irrigation,’ 
seems perfectly correct. The assigned source is the shuttered 
sluice and there can be no doubt that the sluice forced open is 
different from the sluice fitted with a shutter. I therefore agree 
that water from a source different from or in addition to that 
which has been assigned, has been enjoyed, 

Both the Courts below have concurrently found (1) that there- 
is no evidence to fix the responsibility for forcing open the- 
shutter either on the plaintiffs or anyone else and (2) that the 
irrigation with the excess water was beneficial to the plaint lands. 
On these facts the question arises, are the plainiffs liable to pay 
penal water rate? 

In the lower Courts (though not here), the Government. 
contended that the facts of the case bring it within S. 1 (a) of 


` the Irrigation Cess Act, 


That applies “Whenever water is supplied or used for pur- 
poses of irrigation”. There is no question of supply in the present 
case; the point to decide is, was water “used”? for purposes. 
of irrigation? In Venkatappayya v. The Collector of Kistnal it 
was held by a Bench of this Court, that the use contemplated is a. 
voluntary use, as the term presupposes a freedom either to take 
or to refuse the water. This case was followed by another Bench 
in Krishnayya v. Secretary of State for India2 where it was pointed 
out that where a person has no choice in the matter, he cannot. 
be said to have used the water within the meaning of the Act; in 
other words, the option either to take or to refuse the water: 
is necessarily involved in the word ‘use’. According to these two- 
decisions, it would be wrong to penalise a person when there has. 
been augmentation of water even against his own wish. It was. 
subsequent to these rulings, that cl. 1 (b) was newly inserted. 
by the Amending Act of 1900. That clause was presumably | 
intended to abolish the distinction in certain cases between. 
voluntary and involuntary enjoyment of the water. The 
question is, has that distinction been done away with only 
in a limited class of cases or altogether and for all pur- 











‘1. (1889) I.L.R. 12 Mad. 407. 2. (1895) ILL.R. 19 Mad. 24. 
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poses? For the Government it is contended that on a proper 
construction, even cl. (a) applies as much to involuntary 
as to voluntary enjoyment. I must confess to some difficulty 
in accepting this argument. lf no distinction was intended 
to be maintained between voluntary and involuntary enjoy- 
ment, why was cl. (e) retained at all? That some diffe- 
rence was intended between cl. (a) and cl. (b) cannot be gain- 
said. Under the latter clause, that the irrigation has been 
beneficial, is a necessary ingredient; under the former it is not. If 
involuntary enjoyment is what both the clauses refer to, can the 
Government at its pleasure, rely upon either cl. (a) or cl. (b) 
irrespective of the question of benefit? Had the intention 
been to wipe out the distinction between voluntary and involuntary 
enjoyment, the proper and natural course would have been, to 
remove cl. (a) altogether when the amendment of 1900 was made. 
That clause having been retained, it may be assumed, as was 
pointed out in The Secretary of State for India v. Swami Nara- 
theeswarar! that the same interpretation must be placed upon the 
word ‘used’ in cl. (a) even subsequent to the amendment, as 
was done previously. The amendment of 1900 was the result of 
the two decisions in Venkatappayya v. The Collector of Kistna2 


and Krishnayya v. Secretary of State for India3 and yet cl. (a) in | 


its original form was retained. From this, as Sankaran Nair, J. 
points out, it may be fairly inferred that the judicial interpretation 
of the term received legislative sanction (See The Secretary of State 
for India v. Janakiramayya4). What is more, the second proviso 
to the first section was also newly inserted by the Amending Act. 
The words there occurring are “Unless the same be irrigated by 
using without due authority”. It seems right to hold that the 
identical word occurring in both the proviso and the substantive 
part must receive the same meaning. Ifthat be so, the proviso 
strengthens the conclusion that what is contemplated is the 
voluntary obtaining of the water. If the matter has rested there, 
I should without much difficulty hold that the act being voluntary 
is a necessary ingredient under cl. (a). 

Ciause (b) seems, in my opinion, restricted to a limited class 
of cases. The words “river, stream, channel, tank or work” are 
qualified by the phrase “from or through adjoining land”. In con- 
struing the clause, the qualifying words must not be ignored and 
they have the effect, in my opinion, of limiting the scope of the 
provision. But then a difficulty arises. In the second part of the 
clause referring to a reservoir, the word “used” again occurs. 
Does this mean that under the first part which refers to adjacent 

1. (1910) LL.R. 34 Mad. 21: 20 M.LJ. 766. 


2. (1889) I.L.R. 12 Mad. 407. 3. (1895) LLR. 19 Mad. 24. 
~ 4 (1913) LL.R. 37 Mad. 322 at 342: of MY. 3 
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land, the enjoyment may be involuntary, but that the second part, 
which deals with a reservoir; requires that there should be a 
voluntary enjoyment? Is an intention to make this distinction to 
be imputed to the legislature? There is yet a further difficulty. 
At least the first part of cl. (b) must, as I have shown, refer to 
involuntary enjoyment. The second proviso referring to ryotwari 
holders applies alike to cls. (a) and (b); that proviso, as 
already stated, is restricted, if properly construed, to voluntary 
enjoyment. The result is that the second proviso contradicts the 
first part of the substantive cl. 1 (b); in other words, the 
provision that the enjoyment may be involuntary in certain cases, 
becomes nullified by the proviso. 


The section is thus badly worded. The matter becomes more 
obscure by reason of the conflict in judicial decisions, which, inci- 
dentally I may observe, have not adverted to these difficulties. To 
the cases already mentioned, may be added The Secretary of State 
for India v. Janakiramayyal, Krishna Row v. The Collector of 
Krishna? and Kanakamma v. The Secretary of State for India’, In 
the second of the three cases it is worthy of remark that it is 
assumed that every part of the Act applies to the involuntary 
enjoyment also. 

Ordinarily if the case was to be referred toa Bench of two 
Judges, I should have myself made the order, but they would in 
their turn in all probability refer the question to a Full Bench. 
The orders of the learned Chief Justice may therefore be obtained 
as regards the posting of this case. If it goes before a Full Bench 
the question to be referred will be: 

(1) Does S. 1 (a) apply bogh to voluntary and involuntary 
enjoyment? 

(2) If to voluntary enjoyment alone, were the plaintiffs 
liable to pay penal water rate? 


In this case, the finding is that the plaintiffs did nothing - 
beyond keeping the usual vents in their ridges open. The closing 
of those vents would have had the effect of depriving the plaintiffs 
of even their legitimate supply of water. The distinction made by 
the learned District Judge between (1) flow which is easily 
preventible and (2) fow- that cannot be prevented without 
unreasonable expenditure, seems equitable enough, but is it 


` warranted either by the section or the authorities? The legislature 


may bear such distinction in mind when enacting a new provision, 
but the duty of the Courts is to interpret the provision as it 
stands.. 
De ea So ee 
1. (1913) LL.R. 37 Mad. 322: 24 M.L.J. 365. 
2. (1914) 26 M.L.J. 210.. ~- - 3. (1927) 54 M.L.J. 230. 
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These Second Appeals came on before a Bench as constituted 
above. l 

B. Sitarama Rao and S. R. Muthuswami Ayyar for appel- 
lants. . 

The Government Pleader (P. Venkataramana Rao) for 
respondent. 


The judgment of the Court was delivered by 

Venkatasubba Rao, J.—The plaintiffs are ryotwari holders 
of lands registered wet, the source of irrigation assigned by 
the Government being a shuttered sluice in a channel in the 
Periyar system. On 3rd July, 1925 a lascar of the P. W. D. 
discovered that the shutter of the sluice intended to allow 


24 inches of water to pass had been forced open, with the result i 


that water 2 feet deep was passing into the distributory channel 
irrigating the plaintiffs’ lands. It was found that the lock of 
the shutter had been removed, as also the cross bar. The 
plaint lands were then partly under seedlings and partly 
ploughed. The next morning at about 11 a.m. the shutter was 
put back in place, the water having by then irregularly flowed 
on to the plaintiffs’ lands for about 20 hours. The Government 
on the ground that there was unauthorised irrigation, collected 
water-rate from the plaintiffs under the provisions of the 
Madras Irrigation Cess Act (VII of 1865). The plaintiffs 
brought the suits’ out of which the present appeals arise, 
claiming a refund of the water-rate, which according to them 
was illegally collected. 


‘The first question that arises is, did the water flow from 
a source which is different from or in addition to that, which 
has been assigned by the revenue authorities as the source of 
irrigation of the lands in question? (S.1, proviso 2.) The 
lower Courts have answered this question in the affirmative 
and in our opinion rightly. The source assigned to the 
plaintiffs’ lands was not the sluice but the shuttered sluice, and 
it can hardly admit of doubt, that the sluice with the shutter 
removed is different from the sluice fitted with the shutter 
and regulated in a particular manner. It must therefore 
be held that the water that flowed was from a source 
different from the assigned source. 

We shall presently consider the applicability of the several 
parts of S. 1 to the facts of the case in hand; but we may at 
once mention that cl. (b) requires as a condition precedent 
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to the levy of the cess, that the irrigation is, in the opinion of 
the revenue authorities, beneficial to and sufficient for the 
requirements of the crop. The lower Court’s view that such 
an opinion must be deemed to have been expressed, has not 
been assailed and must be accepted as correct. Another fact 
which needs mention is, that the lower Courts have concur- 
rently found that for the occurrence in question the plaintiffs 
are in no way responsible, the shutter having been forced open, 
if by human agency, by some persons unknown. On these 
facts the question arises, was the water cess legally levied 
from the plaintiffs? 


For the Government it is first contended that the facts of 


` the case bring it within S. 1 (a) of the Irrigation Cess Act. 


That applies “whenever water is supplied or used for the 
purpose of irrigation”. It has not been suggested that any 
question of the water having been ‘‘supplied” arises in the 
present case. When the providing of the water was not inten--. 
tional on the part of the Government, to refer to the water as 
having been “supplied” would be to distort the word from its 
true meaning. In Venkatappayya v. The Collector of Kistnal 
it was held by a Bench of this Court that the expression 
“supply” implies in its ordinary sense a previous request 
express or implied. Apart from that as we have said, the 
word “supplied” necessarily connotes that the water was inten- 
tionally provided and makes the provision inapplicable when 
the water flows of its own accord. Then the question arises, 
on the facts of the case, can it be said that the water was 
“used”? In the same case, it was held, that the use contem- 
plated by the Act isa voluntary one and that it presupposes a 
freedom either to take or refuse the water. This view was 
affirmed by another Bench in Krishnayya v. Secretary of State 
for India? where it was clearly pointed out that where a person 
has no choice in the matter, he cannot be said to have “used” 
the water within the meaning of the Act. According to these 
two decisions it would be wrong to penalise a person when 
there has been augmentation of water even against his own 
wish. Subsequent to these rulings, the legislature has by 
amending the Act in 1900 introduced very important changes. 

To appreciate the true effect of the amendment, the changes 
not only in the wording but in the structure of the Act should 


1, (1889) I-L.R. 12 Mad. 407. 2, (4895) I.L.R. 19 Mad. 24. 
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be carefully noticed. The present S. 1 (a) corresponds 
roughly to S. 1 of the Act prior to the amendment and what 
appears now as the first proviso corresponds to the old S. 4. 
. The point to note is, that in the old Ss. 1 and 4 the words that 
occurred were “supplied” and “used”. These words, as inter- 
preted by the two decisions above cited, had reference to 
voluntary and not to involuntary user. The word “supply” 
under those decisions implied a previous request and the word 
tuse” presupposed a freedom to refuse. The legislature, while 
re-enacting the provisions in an amended form, has retained the 
two words “supplied” and “used” and it may be presumed that 
it has been so done with the object of adopting the legal inter- 
pretation put upon those words by the Courts. (Maxwell on 
the Interpretation of Statutes (1929) 7th Edn., p. 265). 


“There is a well known principle of construction that where the Legisla- 
ture uses in an Act a legal term which has received Judicial interpretation, 
it must be assumed that the term is used in the sense in which it has been 
judicially interpreted ; that is to say, unless the contrary intention appears”. 


Statute Law by Craies (1923) 3rd Edn., p. 153. 

The Legislature would have made its meaning clear by the 
use of apt words, had it intended to depart from the construc- 
tion placed bythe Courts on the words in question; on the 
contrary, as Sankaran Nair, J. points out in The Secretary of 
State for India v. Janakiramayyal from the retaining of 
cl. (a) in its original form (so far as this matter is 
concerned), it may be fairly inferred that the judicial 


interpretation of the terms “supplied” and “used” received . 
P Pp 


legislative sanction. See also an observation to the same effect 
in The Secretary of State for India v. Swami Naratheeswarar?. 
While, however, the legislature gave effect to the view judi- 
cially expressed, that in cases falling within cl. (a) the 
liability arose from voluntary enjoyment alone, it provided by 
enacting a new provision in cl. (b) that even in respect of 
involuntary enjoyment, if certain conditions were satisfied, 
water-cess was leviable. Clause (b) consists of two parts (i) 
whenever water by direct or indirect flow or by percolation or 
drainage from any such river, stream, channel, tank or work 
from or through adjoining land irrigates any land under culti- 
vation, or (ii) flows into a reservoir and is thereafter used for 


irrigating any land under cultivation. The word “used” has. 


1. (1913) I.L.R. 37 Mad. 322 at 343: 24 M.L.J. 365. 
2. (1910) I.L.R. 34 Mad. 21: 20 M.L.J. 766. 
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been carefully omitted from the first part and the expression 
‘“irrigates any land” in that part stands in marked contrast with 


“used for irrigating any land” in the second part. The 


inference is irresistible that-the first part deals with involuntary 
enjoyment, whereas the second with voluntary enjoyment, 
although it may be mentioned that even in the second part, the 
preliminary process of the water flowing into the reservoir, is. 
independent of the volition of any person. In short, the effect 
of the amendment may be thus stated: cl. (a) was retained. 
and it refers to voluntary enjoyment alone; under cl. (b) 
in certain cases of involuntary enjoyment the tax may be 
imposed, provided the irrigation is beneficial to the crops. The 
argument that cl. (a) refers to involuntary enjoyment also, 
is untenable. If that argument were sound, it would follow 
that in the case of involuntary enjoyment the Government 
can at its pleasure rely either upon cl. (a) or cl. (b) 
irrespective of the question of the benefit to the crops. Had 
the intention been to wipe out the distinction between the two 
kinds of enjoyment, the proper and natural course would have 
been to remove cl. (a) altogether when the amendment of 
1900 was made. The resulting position is both clear and 
logical. Where a ryot enjoys the water voluntarily, nothing 
further need be shown and his liability directly arises under 
cl. (a); but where the enjoyment is involuntary, he can be 
made liable provided the conditions in cl. (b) are satisfied, 
the chief condition being that the irrigation has proved bene- 


‘ficial ; this statement is subject to the reservation already noticed, 


that even under cl. (b) which refers to the flow into a 
reservoir, the second part contemplates voluntary user; but in 
the main what distinguishes cl. (b) is the involuntary 
nature of the enjoyment. 

The learned Government Pleader further contends that the 
facts of the present case even bring it within the first part of 
cl. (b). The trial Judge points out that this clause does 
not apply as the water does not flow to the lands in question 
“from or through adjoining land”. The question is, is the 
entire part qualified by that phrase or are we to leave that. 
phrase out of account in the case of “direct flow’? The 
learned Government Pleader urges that “direct flow from or 
through adjoining land” involves a contradiction and there is a 
good deal to be said for that position; but we .must say that 
grammatically the phrase “from or through adjoining land” 
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governs and qualifies the entire part. To give effect to the 
learned Counsel’s contention, the first part should be split up 
suitably in such a manner as to show that the words ‘direct 
flow” have no reference to any “adjoining land”. The desired 
result may be achieved by adding the word “direct”, but unless 
the clause is recast,.there will still remain some ambiguity. 
Next, the Government Pleader contends that even the . facts 
here disclose the existence of an adjoining land, for the water 
before it reaches the land in question, is necessarily led along 
a small distributory channel kept up by and belonging to the 
ryots themselves (the plaintiffs) and the soil of that channel 
answers the description of “adjoining land” in the section. 
According to the learned Government Pleader, it was such 
land only that was treated as “adjoining land” in Secretary of 
State for India v. Swami Naratheeswararl. (See page 23). 
In regard to the contentions noted above dealing with 
‘adjoining land” in cl. (b), it is unnecessary for us to 
express our final opinion, in the view we take of the second 
proviso to the section with which we shall now proceed to deal. 


The object of both the provisos is to lay down that where 
the enjoyment can be traced to a legal right, no liability arises; 
as regards landholders other than those holding under 
ryotwari settlements, such as Zamindars and Inamdars, they 
are protected to the extent of their engagements with the 
Government and the first proviso deals with exemption from 
cess in the case of such landholders. As regards holders under 
ryotwari settlements, it would obviously be wrong to tax them 
for their enjoyment of water from an authorised source, t.e., a 
source specially assigned and the second proviso is intended to 
protect their rights to that extent; but the point to note is, that 


under this proviso which relates to ryotwari holders, it is ` 


specially enacted that no cess shall be leviable, unless thie land 
be irrigated by “using” the water without due authority. The 
employing of the word “use” negatives the idea that the user 
here intended may be involuntary. “It is a sound rule of 
construction,” said Cleasby B. in Courtauld v. Legh? “to give 
the same meaning to the same words occurring in different 
parts of an Act of Parliament” (cited at p. 153 of Craies on 
Statute Law already referred to). This.rule is by no means 





1. (1910) I.L.R. 34 Mad. 21: 20 M.L.J. 766. 
: 2. (1896) L.R. 4 Exch. 126 and 130. 
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inflexible and if special reasons exist, may be departed from; 
but “unquestionably the interpreter is bound in general ‘to 
disclaim the right to assign different meanings to the’ same 
words on the ground of a supposed general intention of the 
Legislature’, per Lord Denman in R. v. The Poor Law 
Commissioners! cited in Maxwell on the Interpretation of 
Statutes, 7th Edn., p. 273. Further, how can there be user 
‘without due authority” unless the user is voluntary? This, 
in our opinion, clinches the question. The result is that except 
in the case of voluntary enjoyment, - the ryotwari holders 
coming within proviso (2) are not liable for water cess under 
the Act. 


Before concluding, we must point out that the judgment ` 
of Ayling, J. in Krishna Row v. The Collector of Krishna 
on which the learned Government Pleader relies, does not really 
help him much. In the first place, that case was concerned 
with Zamindari lands and not with ryotwari holdings. Secondly, 
the decision proceeded upon an admission wrongly made, that 
the Act draws no distinction between involuntary and voluntary 
user and thirdly, that admission having been made in regard to 
the Act itself, the only question that Ayling, J. considers is as 
regards the meaning of the word “taken” in the rules, as 
distinguished from the Act. We must respectfully dissent 
from the view, if this is what is involved in Ayling, J.’s judg- 
ment, that every provision of the Act applies to both voluntary 
and involuntary user alike. Our attention has also been called 
to the following observation of Sadasiva Aiyar, J., 

“ The amendment of 1900 fully established the rights of the Government 
to levy assessment in respect of water even involuntarily supplied to such 
ryotwari lands” f 

in The Secretary of State for India v. Janakiramayya3, but 
for the reasons already stated, we must express our respectful 
dissent from it. 

In the result, in each of these Second Appeals, the lower 
appellate Court’s decree is reversed and that of the First Court 
is restored and the suit is decreed with costs throughout. 

K.C. i Appeals allowed. 





1. (1838) 6 A and E 56 at 68: 112 E.R. 21. 
2. (1914) 26 M.L.J. 210. 3. (1915) 29 M.L.J. 389 at 420. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
Kine. 


Ponnu Nadar and 4 Others , .. Appellants* (Plaintiffs 
Y and Appellants 4 and 6) 


Kumaru Reddiar and 10 Others .. Respondents (Defend- 


anis 1 to 3 and 5 to 12), . 


Limitation Act (IX of 1908), S. 23 and Sch. I, Art. 120—" Continuing 
wrong’—Meaning—Castemen of village—Dispute as to taking of procession 
along public street—Order of Magistrate under S. 147, Criminal Procedure 
Code prohibiting procession—Suit for declaration and injunction filed after 
six years—Whether barred by limitation. 


The plaintiffs, who were Nadars by caste living in a particular village, 
sued for a declaration and injunction with a view to establish for themselves 
individually and for their castemen the right to take marriage procession 
along certain public streets in the village. The defendants who were other 
castemen in the same village denied the right claimed by the plaintiffs. It 
appeared that more than twenty years before the date of suit the plaintiffs’ 
castemen of the village had attempted to take a Shanar corpse through the 
streets and that the then District Magistrate had passed an order under 
S. 147, Criminal Procedure Code, prohibiting the plaintiffs’ castemen from 
taking an organised procession along the streets and directing them to 
establish their right in a civil Court. The defendants contended that the 
previous order not having been set aside the plaintiffs’ suit was barred by 
limitation. 

Held, that the previous order of the District Magistrate under S. 147, 
Criminal Procedure Code, was a lawful order and as it was not challenged 
by a declaratory suit within six years it became final, and the present suit 
was therefore barred under Art. 120 of the Limitation Act. 

Rajah of Venkatagiri v. Isakapalli Subbiah, (1902) I.L.R. 26 Mad. 410, 
discussed and followed. 

Held further, that the previous order of the Magistrate did not give rise 
to a “continuing wrong” so as to render S. 23 of the Limitation Act appli- 
cable to the case. 

Meaning of the expression “continuing wrong”, discussed. 

Ram Sahai v. Benode Bihari Ghosh, (1923) I. L. R. 45 All. 306, referred 
to. 

Appeal against the Court of the Subordinate Judge of 
Tinnevelly in A. S. No. 151 of 1929 preferred against the 
decree of the Court of the Additional District Munsif of 
Tinnevelly in O. S. No. 273 of 1923. 


The Second Appeal came up in the first instance before 
Madhavan Nair, J, who made the following order of 
reference to. a Bench :— 











* S. A. No. 410 of 1931. 5th April, 1935. 
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Plaintiffs are the appellants. They are Nadars by caste living 
permanently in the Village of Mela Seithalai situated within the 
Zamindari of Ettiyapuram. In the suit out of which this Second 
Appeal arises, they claim for themselves individually and for their 
castemen the right to take marriage procession along the streets 
marked A, C, D, E, F, F (1), F (2) and G in the plaint plan. The 
defendants who are other castemen of the village, namely, the 
Naickers, Reddies and Acharis, denied them such right and stated 
that the exercise of the right is barred by limitation. The plain- 
tiffs alleged in the plaint that when they attempted to take a 
procession they were threatened that they would be murdered, and 
it may be taken for the purposes of this case that the procession 
did not start owing to the defendants’ hostile attitude. The streets 
in question have been found by ‘the lower appellate Court to be 
public streets. 


In 1900, when the plaintiffs’ castemen living in the same 
village attempted to carry a Shanar corpse through the streets, an 
Order was passed by Mr. Lionel Vibert, Joint Magistrate, appa- 
rently under S. 147, Criminal Procedure Code, directing that 


“ No organised procession of Shanars or Christians shall pass through 
these streets unless and until they have got an order from a Civil Court 
affirming their right to do so.” 


This Order was passed on 19th July, 1900. This order not 
having been set aside, and six years having passed from the date 
of the order, the defendants now state that the plaintiffs’ suit for 
a declaration of their right and for a perpetual injunction to 
restrain the defendants from objecting to the exercise of the right, 
is barred by limitation under Art. 120 of the Limitation Act. The 
appellants were not parties to those orders, nor are they represen- 
tatives of the persons who were parties to them. 


The short question for determination in this Second Appeal 
is, whether in.the circumstances mentioned above the plaintiffs’ 
suit is barred by limitation under Art. 120 of the Limitation Act. 
This point was decided against the plaintiffs-appellants by the 
lower Courts. If their cause of action started on the date of the 
order passed by the Joint Magistrate, Ex. IX it is clear that the 
suit is barred by limitation, But it is argued by the appellants’ 
learned Counsel that the Article applicable to the case is not 
Art. 120; according to him the proper article that should govern 
the case is S. 23 of the Limitation Act, according to which: 


“In the case of a continuing breach of contract and in the case of a 
continuing wrong independent of contract, a fresh period of limitation 
begins to run at every moment of the time during which the breach or the 
wrong, as the case may be continues.” 
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The learned Counsel argues that every moment the defend- 
ants continued to threaten the plaintiffs, the acts complained of 
create what may be called a continuing source of injury and a 
-fresh cause of action arises de die in diem so long as the threats or 
obstructions continue and that the suit is not therefore barred by 
limitation. The question is whether in the circumstances there 
may be said to be a continuing wrong in the present case. It is 
by no means easy to decide the point. A case very similar to the 
present one, but with reference to a dispute likely to cause a 
breach of the peace concerning Jand, arose in Rajah of Venkata- 
giri v. Isakapalli Subbiah! and was decided by Benson and 
Bashyam Aiyangar, JJ. In that case: 

“ Certain lands were attached by a Magistrate, in 1886, under S. 146, 
Criminal Procedure Code, in consequence of disputes relating to their 
possession. The Magistrate continued in possession of the lands, and realised 
some income from them. Both claimants instituted, in 1897, suits in which 
each claimed the lands as his own, and sought to obtain a declaration of 
title to them. ... .” 

(See the head note). It was held that in so far as the suits 
were for declaration of title to immoveable property and the 
profits therefrom, they were governed by Art. 120 of Sch. II to 
the Limitation Act. They further held that only the relief or 
remedy by way of declaration being barred the title still subsist- 
ing, the owner’s right or remedy in respect of rents and profits 
derived from the property remained unaffected. It was argued 
in that case that at every moment of time during which the 
attachment by the Magistrate continued a fresh starting point of 
limitation arose in favour of the plaintiffs and that the attachment 
would be a continuing wrong within the meaning of S. 23 of the 
Limitation Act. This argument was met by the learned Judges in 
the following manner. They said: 

“The criterion is not whether the right is a continuing one but whether 
the wrong is a continuing one.” ` 

In their opinion the wrong was not a continuing one because 
there could not have been any wrong done at all as the Magis- 
trate’s order was a legal order when it was passed and the continu- 
ance of it cannot therefore be called a continuing wrong. Holding 
this view they overruled the contention that S. 23 would apply to 
the case and held that the suit. was barred by limitation. Strong 
reliance is placed by the learned counsel for the respondents on 
this decision. Mr. Venkatrama Sastri seeks to distinguish the 
present case from this decision on the ground that here we are 
concerned with the assertion of a right of procession along a 
highway and not with the assertion of title to property as in the 


ae 
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case in Rajah of Venkatagiri v. Isakapalli Subbiahi. Having 
regard to the principle on which the decision in Rajah of Ven- 
katagiri v. Isakapalli Subbiah1 is based, I think the distinction 
pointed out by the learned Counsel does not affect the question 
of limitation decided in that case. Whether it be the right of 
way that is concerned or a right to property, the Magistrate’s order 
passed under S. 147, Criminal Procedure Code, was legal order in 
each case and according to the decision in Rajah of Venkatagiri v. 
Lsakapalli Subbiah the continuance of that order cannot be said 
to be a continuing wrong so far as the application of S. 23 of the 
Limitation Act is concerned. No doubt the decision in Rajah of 
Venkatagiri v. Isakapalli Subbiah1 results in this anomaly, that _ 
while a party cannot get a declaration of title to property he can 
ask for the recovery of profits from the Magistrate, who, if that 
decision is followed to its logical conclusion, will for ever remain 
as the custodian of that property, looking after it, so to speak, for 
the purposes of the parties concerned. ` Mr. Sastri argues that 
this very anomaly shows that that decision cannot be applied to 
the present case, for once the right of procession is barred, the 
party asking for a declaration of that right is barred for ever 
from asserting it and cannot ask for anything else asa token of 
the recognition of his right as the party in Rajah of Venkatagiri 
v. Isakapalli Subbiah1 could ask for profits arising from the land. 
To this the answer is given that if the complaining party is not 
allowed to take processions through the streets, his right to use _ 
it for other purposes is not taken away. But I do not think it- 
is necessary to discuss this line of distinction, as, in my opinion, 
having regard tothe principle which is the basis of the decision in 
Rajah of Venkatagiri v. Isakapalli Subbiahi the two cases are 
indistinguishable. 


The next argument of Mr. Sastri is that the case in Rajah of 
Venkatagiri v. Isakapalli Subbiah! has not been correctly decided. 
The argument is not without considerable force as it is supported 
by a judgment of the Calcutta High Court reported in Brojendra 
Kishore Roy Choudhury v. Sarojini Ray2, That case was decided 
by Mookerjee and Beachcroft, JJ. With respect to the point 
under consideration the facts of that case were precisely similar 
to the facts of the case in Rajah of Venkatagiri v. Isakapalli 
Subbiah.1 The defendants in Brojendra Kishore Roy Choudhury v. 
Sarojini Ray? attempted to interfere with the plaintiff’s possession 


‘of the disputed property and a breach of the peace becoming 


imminent, proceedings under S. 145, Criminal Procedure Code 





1. (1902) LL.R. 26 Mad. 410. 
2. - (1915) 20 C.W.N. 481. 
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were instituted and resulted inan order of attachment under 
S. 146, Criminal Procedure Code. The plaintiff sued for declara- 
tion of his title and for recovery of possession. It was held: 

“ That it was a case of continuing wrong independent of contract, and 
consequently, under S. 23 of the Limitation Acta fresh period of limitation 
under Art. 120 began to run at every moment of the time the wrong 
continued”. : 

After pointing out the anomalies involved by the logical 
application of the decision in Rajah of Venkatagiri v. Isakapalli 
Subbiah! the learned Judges state their view thus: 

“Tn the case before us the view may reasonably be maintained that there 
is a continuing wrong independent of contract and that consequently a fresh 
period of limitation under Art. 120 begins to run at every moment of the 
time the wrong continues. It is needless for our present purpose to attempt 


an exhaustive definition of the expression ‘continuing wrong’.” 


But it may generally be stated that if the Act complained of 
creates a continuing source of injury and is of such a nature as to 
render the doer of it responsible for the continuance, then, in 
_ cases in which damage is not of the essence of the action, as in 
trespass, a fresh cause of action arises de die in diem.: To put the 


matter in another way, where the. wrongful act produces a state’ 


of affairs, every moment’s continuance of which is a new tort, a 
fresh action for the continuance lies, for there is a real distinction 
between continuance of a legal injury and continuance of the 
injurious effects of the legal injury. Tested from'this point of 
view, what is the position here? The defendants attempted to 
interfere with the possession of the plaintiffs, and a breach of the 
peace became imminent. The Magistrate intervened as it was 
incumbent upon him to do, and attached the property. The result 
was that the plaintiffs were deprived of the enjoyment of their 
property. This state of things has continued, though it could have 
been terminated if the defendants had intimated to the Magistrate 
that they abandoned all claim to the property and would not 
cause abreach of the peace, by an endeavour to obtain possession 
by force. We think, in these circumstances, that the case may 
aptly be treated as one of continuing wrong within the meaning of 
S. 23 of the Indian Limitation Act. From this point of view, no 
question of Limitation arises. In the light of these remarks I 
think, with the greatest respect to the learned Judges, the argu- 
ment of Mr. Sastri that the legal position enunciated in Rajah of 
Venkatagiri v. Isakapalli Subbiah1, would require re-consideration, 
is not without force. There can be no doubt that the point of law 
involved in this case is very important as it affects the rights of a 
community to take processions along the King’s highway in the 
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exercise of their undisputed rights to use the highway, which 
nobody can question. Can it be said that because a few people 
some years ago were prohibited by a Magistrate ona particular 


‘occasion from taking a procession along a public street for reasons 


which then existed, persons now living, who were not even born 
at that time, should be prohibited from taking processions because 
the Magistrate’s order which then passed was not set aside? 


-Should not a distinction be made as pointed out by the learned 


Judges of the Calcutta High Court, between ‘continance of a legal 
injury and continuance of the injurious effects of a legal injury? 
In the circumstances, having regard to the importance of the 
question involved, I refer the case to the decision of a Bench. 

The Second Appeal came on for hearing in compliance with 
the above order before a Bench as constituted above. 

T. R. Venkatarama Sastri and K. Rajah Aiyar for 
appellants. 

B. Sitarama Rao and S. K. Sundaram, for respondents. 


The Court delivered the following l 

Jupcments. Curgenven J.—This Second Appeal arises 
out of a suit brought by three Nadars, who are brothers, to 
establish their own right and the right of their castemen to 
pass in procession ovér a certain route in their village of Mela 
Seithalai. The defendants are other castemen of the village, 
such as Nayagars,. Reddis and Assaris, who deny that the 
plaintiffs enjoy this right. The occasion for the suit was 
provided by two attempts, on the 8th November and 13th 
December, 1918, made by the plaintiffs to take marriage 
processions over the route in question, these attempts, itis said, 
being met by obstruction and intimidation on the part of the 
defendants’ party. The route over which it is claimed to 
exercise the right has been found by the lower Appellate 
Court to be composed of public streets. 


The question which we have to decide is one of limitation. 
The dispute has had a somewhat long history, and we have to 
go back to 1900, when the Nadars of Mela Seithalai village 
attempted to carry a corpse in procession over the same route. 
The police reported that there was likely to be resistance on 
the part of the other caste people, and a breach of the peace, 
and accordingly the Joint Magistrate, Mr. Vibert, I. C. S. 
passed an order directing that no organised procession of 
Shanars or Christians should pass along those streets until a 
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civil Court had declared that there was a right to do so. It is 
not disputed that this order was passed under S. 147 of the 


Code of Criminal Procedure, although it may be open to some ` 


question whether the occasion was really appropriate for an 
order of this character, nor is it contended that the order was 
without jurisdiction and therefore a nullity. The contention 
of the defendants in the present suit is in brief that this order 
being still in force and no suit having been filed within the pres- 
cribed period by the Nadars to establish the right in question 
the present claim is time-barred. This point has been decided 
against the plaintiffs by the Courts below and plaintiffs 
accordingly appeal. i 

We have in the first place to decide whether, in 
view of what took place in 1900, the plaintiffs can derive a 
cause of action from the alleged occurrences in 1918. 
Where there are successive invasions or denials of a right, 
time will in general run from the first of the series. For this 
proposition ample authority will be found in Thirumala Rao 
v. Kadekar Durgi Shettethi1, Syed Mamshah Thaika v. The 
Secretary of State for India?, Chathu v. Neelakandhan3 and 
Krishnaji Anajee v. Anajee Dhondajee4. In special cases, 
where for instance the later invasion is of a different and more 
serious kind, as a sale following an attachment of property 
Anantharazu v. Narayanarazu’ or where the enjoyment, 
though disputed, is not actually interfered with, Muhammad 
Hanif v. Ratan Chand6 an exception to this rule may be 
admitted. We think that the general rule must be applied in 
the present case because in 1900 not only were the Nadars 
prevented from going in procession but an order was obtained 
disallowing all further processions until the right had been 
established. This latter circumstance affords, we think, another 
and a different ground for declining to accept the contention 
that the subsequent occurrences created a valid cause of action. 
At the time that these later processions were attempted, the 
Magistrate’s order was in force, and the Nadars had no 
right to go in procession in disobedience of it. It can scarcely 
be said therefore that they were obstructed in the exercise 
of a subsisting right, nor ought the Court to recognise as 





1. (1913) 22 I.C. 883. © 2. (1918) 37 M.L.J. 213. 
3. (1922) 42 M.L.J. 457. 4. (1929) I.L.R. 54 Bom. 4, 
5. (1911) LL.R. 36 Mad. 383: 22 M.L.J. 108. 
6 (1921) LL.R. 3 Lah. 43, 
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affording a cause of action conduct which involves the infringe- 
ment of a lawful order. For the application of this principle 


” in somewhat similar circumstances reference may be made to 


Ram Sahai v. Binode Bihari Ghosh\, In that case the plaintiffs 
against whom an order had been made under S. 145 of the 
Code of Criminal Procedure forcibly -evicted the defendant 
from the land and it was decided that they could not enlarge 
the period of limitation ee by law by taking the law 
into their own hands. 


The plaintiffs must accordingly relate back their suit to 
the order of 1900, by which whatever right they and their 
fellow-castemen had _to go in procession was suspended. Can 
they escape the apparently unavoidable conclusion that the suit 
is barred by Art. 120 of the Limitation Act? Mr. T. R. Venkat- 
rama Sastri for the appellants argues in the first place that to 
a claim of this character no rule of limitation will apply. He 
has cited authorities to show that the right to use public streets, 
including the right to go in procession, is a ‘natural right 
inherent in every member of the public, and'cannot be prescribed 
against or lost as other rights may be’ prescribed against ot 
lost. Thisis no doubt true. But that is not to say that where 
a suit has to be brought in order to obtain a declaration that 
such a right exists the Limitation Act has no application. sec- 
tion 3.of that Act lays down that subject to the provisions con- 
tained in sections 4 to 25, every suit instituted after the period 
of Limitation prescribed therefor by the first schedule shall be 
dismissed. We have been referred to no provision of the 
Limitation Act which would exempt a suit of this character, 
and the. argument we think loses sight of the fact that although 
a right may exist the civil -remedy available to the party if the 
right is denied ‘or infringed may be lost by lapse of time. It 
has not been disputed that if the Limitation Act applies the 
appropriate article is Art. 120. : 


The Appellants then take up the further ET that the 
order of 1900 constituted “.a continuing wrong”, so that the 
case is governed by S. 23 of the Limitation Act which says: 
o In the case of a continuing breach of contract and in the case of a 
continuing wrong independent of contract, a fresh period of limitation begins 


to run at every moment of the time during which the breach or the wrong, as 
the case may be, continues”. š 








at 


L (1923) LL.R. 45 All, 306. 
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We have been referred to two cases one of which supports 
‘while the other is against this position Brojendra Kishore Roy 
Choudhury v: Sarojini Ray! and Rajah of Venkatagiri v. 
Isakapalli Subbiah2. Both these cases related to an attachment 
of land by the Court under S. 146 of the Code of Criminal 
Procedure, ensuing upon a dispute likely to cause a breach of 
the peace. No suit was brought within the six years'allowed 
by Art. 120 of the Limitation Act which, it was agreed, is the 
‘correct article applicable, and when a suit for a declaration of 
title was eventually brought the question of limitation arose. 
In the Madras case, the learned Judges, criticising the Calcutta 
judgment in Chukkun Lal Roy v. Lalit Mohun Roys, 
which appears to have been based on the view put forward 
-here, as we have said, by Mr. Venkatrama Sastri, that so long 
as the right. to the property is not extinguished a suit for a 
declaration will not be barred, the learned Judges observe: 

“ The criterion is not whether the ‘righ?’ is a ‘continuing’ one but whether 
the ‘wrong’ is a continuing one”. 

And they think it is impossible to hold that the wrongful 
denial by the defendant of the plaintiff’s title to possession 
and the procuring by such denial of the attachment by the 
Magistrate constituted a continuing wrong within the meaning 
of S. 23 of the Limitation Act A contrary view has been 
taken in the Calcutta case. The learned Judges seem to have 
been impressed by the anomaly that although the title to the 
property would not be extinguished the suit to declare the title 
would be barred, and before considering the question really in 
issue they adopt the language of Lord Ellenborugh in Luwmore 
v. Robson’ and say: 

“ The common sense, the practice, and the general inconvenience of man. 
kind, require that a construction different from that in the case cited should 
-be adopted”. 

Passing on to consider what is a continuing wrong, they 
too dissociate themselves from the decision in Chukkun Lal 
Roy v. Lalit Mohun Roys. Then they say: 

“Tn the case before us, the view may reasonably be maintained that there 
‘is a continuing wrong independent of contract and that consequently a fresh 
‘period of limitation under Art. 120 begins to run at every moment of the 


time the wrong continues. It is needless for our present purpose to attempt 
‘an exhaustive definition of the expression “continuing wrong”. But it 








1. (1915) 20 C.W.N. 21 2. (1902) I.L.R. 26'Mad. 410. 
(1893) T.L.R. 20 C. 906. 
(1818) 106E R2 215; LB, & Ald, 584, 


Ponnu 
Heder 


Kumaru 


. Reddiar. 


Curgen- 
ven, J. 


- Kumaru 


. Reddiar. 


-Curgen- 
yen J 


748 THE MADRAS LAW JOURNAL REPORTS. [vot. 


may generally be stated that if the act complained of creates a continuing 

source of injury and is of such a nature as to render the doer of it responsible 

for the continuance, then, in cases in which damage is not of the essence of 

the action, as in trespass, a fresh cause of action arises de die in diem. To 

put the matter in another way, where the wrongful act produces a state of 
‘affairs, every moment’s continuance of which is a new tort, a fresh action for 
the continuance lies, for there isa real distinction between continuance of a 
legal injury and continuance of the injurious effects of a legal injury. Tested 
from this point of view, what is the position here? The defendants attempted 
to interfere with the possession of the plaintiffs, and a breach of the peace 
became imminent. The Magistrate intervened, as it was incumbent upon him 
to do, and attached the property. The result was that the plaintiffs were 
deprived of the enjoyment of their property. This state of things had 
continued, though it could have been terminated if the defendants had 
intimated to the Magistrate that they abandoned all claim to the property 
and would not cause a breach of the peace by an endeavour to obtain posses- 
sion by force. We think, in these circumstances, that the case may aptly be 
treated as one of continuing wrong within the meaning of S. 23 of the 
Indian Limitation Act. From this point of view, no question of limitation 
arises”. 


The tests proposed by the learned Judges to discover 
whether a cause of action constitutes a continuing wrong are, 
we have no doubt, correct. There must be not a single wrongful 
act from which injurious consequences follow, but a state of 
affairs every moment’s continuance of which is a new tort. 
Further, the person who intentionally produces the state of 
affairs must be intentionally causing it to continue, though ina 
position to terminate it at his pleasure. Simple illustrations of 
ordinary and continuing wrongs are a blow with a stick and 
wrongful imprisonment respectively. In the one case the 
injury ceases though the injurious effect may persist. In the 
other the injury continues and every moment a person is 
wrongfully imprisoned a fresh tort is committed and fresh 
‘cause of action arises. The commonest examples of continuing 
wrongs are to be found in interference with water supply Raj- 
rup Koer v. Abdul Hosseini and obstruction to rights of way, 
Jurawan Singh v. Ramasarekh Singh®, Nazim v. Wazidulias, 
Dwarka Nath Sen v. Tara Prasanno Sent and Sreemati Soojan 
Bibi v. Shamed Alis. In such cases, it is always open to the 
obstructing party to discontinue the obstruction. In Hukum 

“C hand v. Maharaj Bahadur Singh® the Privy Council 


Renee 





1. (1800) L.R.7 I.A. 240: I.L.R. 6 Cal. 394 (B.C). 

2. (1933) I-L.R. 12 Pat. 261. ` 3 (1915) 21 C.L.J. 640. 

4. A LR, 1923 Cal. 356. .. 5. (1892) 1 C.W.N. 96, 
6. (1933) LL.R. 12 Pat, 681 (P.C), 
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applied the same principle to a case where interference with 
customary worship was concerned. Cases which bear some 
resemblance to the present circumstances are those of attach- 
ment of property. In Jhabbu v. Musammat Batuli it has been 
held that where a wrongful distraint has been levied itis a 
continuing wrong and time will run from the date on which 
the party came to know of it. The contrary view has been 
taken in Venkataramier v. Vaithilinga Thambiran2, where, 
after observing that the weight of authority in Madras is 
against the contention, Miller, J , says: 

“ Where the proceedings which give rise to the cause of action consists 


in the wrongful distraint that distraint is not a continuing wrong, though no 
doubt the injury continues”. 


In the present case it is no doubt arguable that some 
analogy exists between an order which bars a right to take a 
procession and an obstruction which bars a right of way. Both, 
in a sense, create a state of affairs which continues to exist. 
What we have to find however is the existence of a “ continuing 
wrong” a wrong, that is, originated by and kept in existence 
by the opposite party. What in fact appears to have given rise 
to the Joint Magistrates order was a police report of an 
apprehended breach of the peace between the rival factions 
and all that the opposite party did was to adopt an attitude 
which gave rise to that apprehension. So far as that attitude 
itself is concerned it is impossible to find in it a continuing 
wrong, nor do we find it easier to hold that when the Joint 
Magistrate passed the order with a view to prevent a breach of 
the peace there was a ‘continuing wrong’ caused by the 
defendants’ party. There is nothing to show that it was passed 
at their instance and, even if it were, responsibility for passing 
it must be taken by the Court and not laid upon the party. 
Again, once an order was passed, the matter was taken out 
of the hands of the defendant party, and it lay with the Nadars 
themselves to establish their right by suit. From this point of 
view too we are not disposed to hold that even if there was a 
continuing wrong the defendant party was responsible for its 
continuance. Where the applicability of S. 23 of the Limitation 
Act is doubtful the proper course must be, we think, to enforce 
against the plaintiffs the ordinary principles of limitation and 
in the present case to apply Art. 120 in the same manner as 
Art. 47 would be applied to the case of an order under S. 145 





1, (1922) LL.R. 45 All. 208, 2. (1913) LL.R. 38 Mad. 655, 
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of the Code of ‘Criminal Procedure—time being taken to run 
from the date of the order. Adopting this view the persons 
affected “by the order of 1900 had a period of six years within 
which to establish their right, and we are not greatly impressed 
by. the: argument that, if the right itself may be indestructible; 
the remedy ought not to have been permanently lost by their 
failure .to take action within that time. We must hold in 
agreement with Rajah of Venkatagiri v. Isakapalli Subbiahi 
that. the suit is barred under Art. 120 of the Limitation Act. 
The Second Appeal is dismissed with costs of the contesting 
respondents. We certify fora fee of Rs. 150 under R. 46 of 
the Practitioners’ Fees Rules. 


B. V. V. 





Appeal dismissed. 


[FULL BENCH, ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘. PRESENT :—Sir Horace Owen Compton BEASLEY, Kt., 
c hief Justice, MR. Justice RAMESAM AND MR. Justice Kine, 


V. Macha Koundan ... Appellant* (Respondent) 
a l 
V. K. Kottora Koundan .. Respondent (Petitioners). 


i ` Execution—Sale of property in execution of mortgage- -decree—Suit by 
third party to avoid decree and sale—Purchaser losing possession of property 
ås result of suit—Right to obtain refund of purchase money—Remedy by way 
of suit or. application—Civil Procedure Code (V of 1908), S. 47, and O. 21, 
Re 23.. 

: Where a mortgage decree and the sale of the mortgaged property in 
execution of the mortgage decree are held, in a suit filed by a third party 
‘Stibsequent to. the confirmation of the sale, to be not binding on the third 


` iparty, and as a consequence thereof the auction- purchaser loses possession of - 


the property, he has a right to recover back the purchase-money from the 
‘decree Holder. His remedy, however, is by way of a separate suit and not by 
‘means of an application to the executing Court under S. 47, Civil Procedure 


Coder 
` Case-law reviewed. 

-Appeal against the order of the District Court of North 
Mälabar, dated 23rd August, 1929 and made in A. S. No. 536 
‘6f 1928 (E. A. No. 11 of 1928 in O. S. No. 33 of 1917 on the 
file: of the District Munsif’s Court of Vayitri at Calicut). 

‘The’ appeal first came up before Lakshmana Rao J. who 
‘made the following order of metesences toa iBond — 


ices (1902) LL.R, 26 Mad. 410. a 
rae À. 0. No. ok 1930. | Said Ist August, 1935. 
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Order-—This Second Appeal arises out of an application by 
‘the respondent, the auction-purchaser, for return of the purchase- 
money and the undisputed facts are that property belonging to his 
tarwad was mortgaged by one Kelappan Nambiar to the father _ of 
the appellant. The mortgagee obtained a decree for sale against 
the mortgagor and the hypotheca was brought to sale by the 
appellant after the death of his father. It was purchased by the 
respondent and the sale was duly confirmed. The respondent 
was put in possession and a suit was instituted thereafter by the 
members of the tarwad against the appellant, the respondent 
and Kelappan Nambiar, for a declaration that the mortgage- 
decree and sale thereunder are not binding on the tarwad and 
possession of the property. The suit was decreed and the respon- 
dent was dispossessed on the 9th December, 1927. The application 
out of which this appeal arises was filed on 11th January, 1928 
with a prayer that if necessary the proceeding may be treated as a 
suit and so far as is material for the purpose of this second 
appeal, the appellant resisted it on the ground that independently 
of O. 21, R. 93 of the Code of Civil Procedure, the respondent 
is not sntitied to repayment of the purchase money. The District 
Munsif overruled his contention and the District Judge confirmed 
_the order of the District Munsif with a slight modification as to 
the amount to be refunded. 1, Ut 


There is no dispute now regarding the amount to be refunded 
and the question for determination is whether the purchaser of 
immoveable property sold in Court-auction in pursuance of. a 
mortgage decree is entitled to maintain an application or suit’ for 
recovery of the purchase-money if he is deprived of the propérty 
subsequent to the confirmation in his favour on the ground that 
the judgment-debdtor has no saleable interest in it. It has no 
doubt been held by a Full Bench in Bindeshri Prasad Tiwari v. 
Badal Singh1 that he is entitled to recover purchase- -money ` aiid 
according tothe Full Bench decision in Mehr Chand v. ‘Milkhi 
Ram? even a purchaser of property at an auction held in execution 
of a simple money decree can recover the purchase-money, but this 
is opposed to the majority- view in Madras vide Pachayappán v. 
Narayana’, Mohideen Imbrahim v. Mahomed Mura. Levai4 and 
Tirumalaisami Naidu v. Subramanian Chettiar’ that in thé 
absence of fraud, the purchaser is not entitled to recovar the 
money apart from O. 21, R. 93 and there i is difference of opinion 
as regards the proper remedy as well. Under ‘the circumstandés 
; and i in view of the importance of the question, itis desirable that 


1. (1923) LL.R.45 AIL 369 (F.B.). 2. (1932) LL.R. 13 Lah. 618 
3. (1887) LL.R. 11 Mad. 269. 4.. (1912) 23 M.L.J. 487. 
m 5. (1916) I.L.R. 40 Mad. 1009, 
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it should be settled by a Bench of two Judges and the appeal is 
accordingly referred to a Bench. 


In pursuance of the above order the appeal came up 
before a Division Bench of the High Court consisting of Sun- 
daram Chetty and Pakenham Walsh, JJ., and A tiep made the 
following 


Order of Reference to a Full Bench.—The facts of this case 
are briefly set forth in the order of our brother Lakshmana Rao,]., 
in referring the questions involved in this case for a decision by a 
bench of two Judges. It is unnecessary for us to reiterate these 


facts. Two questions of law are involved in this appeal :— 


(i) Where a mortgage decree and the sale of the mortgaged property in 
execution of the mortgage decree were held in a suit filed bya third party 
subsequent to the confirmation of the sale, tobe not binding on the third 
party, and as a consequence thereof, the auction-purchaser lost possession of 
the property, has he a right to recover back the purchase-money from the 
decre e-holder ? 

(ii) If he has such a right, can he apply to the executing Court “under 
S. 47, Civil Procedure Code, for the recovery of the money or is his remedy - 
only by way of a separate suit? 

As regards the first question, we find that there isa consensus _ 
of judicial opinion to support the view that the auction-purchaser ` 
cannot apply ‘for refund of the purchase-money under O. 21, R. 93, 
Civil Procedure Code, Whatever his right might have been under 
S.°315, of the old Code of Civil Procedure, O. 21, R. 93, cannot 
be availed of by him when once the sale is confirmed by the Court. 
That he has a right to apply under S.47, Civil Procedure Code for 
the refund of the money has been held by the Allahabad High 
Court in Bindeshri Prasad Tiwari v. Badal Singh1, This decision. 
was distinguished in a later decision of the same High Court, 
that is, Deputy Shankar v. Mangal Sen? on the ground that in the 
previous case the decree itself was set aside in a suit subsequently 
brought. The view taken in the Deputy Shankar v. Mangal Sen2 
seems to be that where the decree was not set aside, the auction- 
purchaser would have no remedy for getting a refund of the pur- 
chase money even in a separate suit. The principle that as 


‘regards sales under decree of a Court there is no warranty of 


title either by the decree-holder or by the Court, was upheld, and 
that is the main ground for holding that the auction-purchaser has 
no right to recover the purchase-money. The Calcutta High Court 
in Rishikesh Laha v. Manik Molla3 negatived the right of the 
auction-purchaser to recover the purchase-money on the mere 
ground. that the judgment-debtor was found to have no saleable 





1. (1923) I. L, R. 45 All, 369 (F. B.). 
2. (1932) LL.R. 54 All. 948. 3. (1926) I.L,R, 53 Cal. 758, 
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interest, but where the auction-purchaser is shown to have suffered 
loss through the fraud of the decree-holder or the breach of any 
duty which he owed to the auction-purchaser, he may be entitled 
to receive compensation for the loss which was. so caused to him. 
But the actual decision in the case has not been stated in the 
head-note to that decision: In Balvani Raghunath v. Balal 
it was held that the auction-purchaser in order to entitle him 
to ask fora refund of the purchase money, must get the sale 
set aside under O. 21. R. 91, Civil Procedure Code. The 
learned Judges refer to a considerable change in the law 
effected by the Code of 1908 by which the statutory right to 
file a suit for the recovery of purchase money has been held to 
have been taken away. A number of decisions of our High Court, 
namely Mohideen Imbrahim v. Mahomed Mura Levai,2 Parvathi 
Ammal v. Govindasami Pillai3 and Tirumalasami Naidu v. Subra- 
maniam Chettiar4 have also been referred to in the course of the 
arguments. In none of these cases was the present question, which 
arises under the present Code of Civil Procedure, the subject of 
direct decision. -In two of the cases the question had to be decided 
with reference to S.315 of the old Code, and in the cther case, 
the question was whether, after the sale was set aside on the 
ground of material irregularities, the auction-purchaser had a 
right to recover the purchase money. There are, however, obser- 
vations which would negative the right of the auction-purchaser 
to claim a refund of the purchase money either by a suit or in 
any other manner, subsequent to the passing of the new Code. 
The contrary view has been taken in the Full Bench decision 
reported in Bahadur Singh v. Ramphalé by a majority of Judges. 
In a recent Full Bench decision of the Lahore High Court repor- 
ted in Mehr Chand v. Milkhi Ram® these questions have been 
considered at great length and the view taken is that the auction 
purchaser has a right of suit for the refund of the purchase 
money in case the judgment-debtor was found to have no saleable 
interest in a subsequent suit, after the confirmation of the sale, 
and as a consequence thereof, the auction purchaser lost posses- 


sion of the property. Thus we see that not only is there a conflict- 


-of opinion among the other High Courts, but there is no decision of 
our High Court in which these questions arose directly for deter- 
mination. Considering the importance of the questions of law as 
set forth above, and also in view of the likelihood of these 
‘questions coming up for decision frequently we think it desirable 








1, (1922) LL.R. 46 Bom. 833. 2, (1912) 23 M.L.J. 487. 
3. (1915) LL.R. 39 Mad. 803 : 29 M.L,J. 467. 
4, (1916) LL.R. 40 Mad. 1009. 
5. (1929) LL.R. 5 Luck. 552 (F.B.). 6. (1932) LL.R. 13 Lah. 618 (F.B.) 
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that an authoritative ruling. of our High Court ‘is given, and, for 
that purpose, we refer the two questions set forth above fora 
decision by a Full Bench, ; . 

K. P. Ramakrishna Aiyar for appellant. 


K. Kuttikrishna Menon and K. Appu Menon for respond- 
ent. ; 


This appeal coming.on for hearing in pursuance of the 
above Order of Reference the Full Bench constituted as 
above delivered the following 


| JUDGMENT. Ramesam, J.—The facts out of which this 
Civil Miscellaneous Second Appeal arises are these. One 
T, K. Nambiar, mortgaged a property to the appellant’s 
father. The mortgagee sued for the mortgage money and 
obtained a decree for sale. The appellant as his legal repres- 


` entative executed the decree and in the sale that followed, the 


property was purchased by the respondent for Rs. 825. Mean- 
while the junior members of T. K. Nambiar’s tarwad sued 
for a declaration that the mortgage decree and sale were not 
binding on them and for possession. They obtained a decree 
and in execution got possession of the property. Thus the 
respondent was deprived of the possession of the property 
which he had purchased and he filed an application under 
Ss. 47, 147 and 151, Civil Procedure Code for a refund of the 
purchase money. The District Munsif ordered the refund. 
On appeal, the District Judge deducted only the poundage 
fee and otherwise confirmed the District Munsif’s order. 
The appellant, that is the legal representative of the decree- 
holder in the ‘mortgage suit, has filed this appeal. He 
contends that the respondent is not entitled to a refund at all 
even by way of a regular suit; but his chief contention is that 
the respondent is not entitled to obtain a refund by way of an 
application in execution. Accordingly these two questions 
have been referred to the Full Bench 'in'the order I have 
stated. 

Taking the first question: namely, whether the respondent, 
is entitled to a refund at all even by way of a suit, the question 
depends upon the rights of the parties as they flow out of the 
circumstances of the case.and not upon whether..a provision 
for such.a suit.is made in the Civil Procedure Code. The 
Civil Procedure:Code is a Code of adjective’ law and cannot 
create rights of action’, though | it may, récognise them or take: 


GA 
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them away. Forgetting’ for - ‘a-moment all technicalities and 
the Codes of Procedure, one would think on the facts that the 
auction-purchaser should havé a right-of: action for -money 
had and received. |The facts are that a decree-holder-brings a 
certain property to sale bona fide believing it to belong to his 
judgment-debtor. The Court also under the same belief 
orders the sale of property. The auction-purchaser also 
under the same bona fide belief purchases it. Afterwards it 
turns out that the property does not belong to the judgment- 
debtor at all. Thus the auction-purchaser purchases nothing 
though he paid consideration for it under a mistake. The 
decrée-holder gets a certain amount without really having 
brought any of the properties-of the judgment-debtor to sale 
that-is, under a similar mistake. Under the circumstances it is 
unconscionable that the decree-holder should retain the benefit 
ofthe money so obtained and the auction-purchaser should 
lose it and one would think that the auction purchaser would 
have a right of action for money had ‘and received under the 
general law and not under-any Code of Procedure: 

Mr. Ramakrishna’ Aiyar, thé learned Advocate for the 
appellant, refers to a decision in Sowdaminee Chowdrain v. 
Kishen Kishore Poddarıi. This decision was passed under 
Act VIII of 1859 but the general right was discussed and it 
was negatived on the ground that there was no warranty by 
the Court or by the decree-holder. 

In Dorab Ally Khan v. Abdool Azeez? the plaintiff 
sued for refund of the purchase money on the ground of 
failure- of ‘consideration.’ Under a: writ of fieri facias 
issued to the Sheriff of Calcutta, he seized property without 
jurisdiction and conveyed ‘it to the plaintiff’s predecessor- 
in-title, who was afterwards deprived of his possession. 
There was a conveyance by the Sheriff and the whole 
discussion before the Courts turned upon the covenants 
in the conveyance. But on the ground that the Sheriff had 
no jurisdiction to sell property in Oudh, the High Court’s 
judgment was set. aside’ by the Privy Council and the suit was 
remanded for trial on the merits. I do not think this case 


can-help the appellant. It was not a case of sale under the . 


Civil Procedure Code by the Court. “Whatever ‘might be the 
theory of law in the minds of the framers” of the Code of 
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1859, it is now clear that the Legislature were unwilling to 
adopt the view of the law laid down in Sowdaminee Chowdh- 
rain v. Kishen Kishore Poddar1 and Dorab Ally Khan v. 
Abdool Azeez? and they procedeed to frame the language of the 
corresponding section in the Codes of 1877 and 1882 (S. 315) 
on a different theory. S. 315 contained a clause “the pur- 
chaser shall be entitled to receive back his purchase money 
from any person to whom the purchase money has been paid”. 
Tt is clear that this clause recognises the right of auction- 
purchaser to obtain a refund of his purchase money if there is 
no saleable interest though there is no warranty of title. What 
is meant is that though in a Court sale there is not such a 
warranty as to the extent of title as we find ina private tran- 
saction between a vendor and a purchaser, still the Code adopts 
the view that there isa limited kind of warranty, namely, 
that the judgment-debtor possesses some little interest however 
small it may be. If the judgment-debtor’s interest turns out 
to be nothing, the Court practically makes a promise that the 
decree-holder will have a refund of his purchase money. This 
is the theory underlying S. 315 of the Code of 1882. If once 
such aright in the purchaser is recognised, on the principle 
that every right should be capable of being enforced by a suit, 
a regular suit lies to obtain a refund of the purchase money 
but the legislature proceeded to give a remedy in execution 
also under S. 315. Accordingly under ‘the Code of 1882 
Courts have held that in a case where the judgment-debtor has 
no saleable interest, the auction-purchaser can obtain a refund 
of his purchase money under S. 315 or by a regular snit. 
Where it is sought to be obtained by a suit, it is improper to 
describe it as a suit under S. 315, Civil Procedure Code. As 
already observed the right to obtain a refund being recognised 
by the Code, the remedy by way of suit exists not because the 
Code gave it but because every right can be enforced by a. 
suit. When the present Civil Procedure Code was passed, the 
Legislature limited the right of the auction-purchaser to 
obtain a refund in execution to cases where the sale was set 
aside by the executing Court under O. 21, R. 92, that is, where 
an application is made under Rr. 89, 90 or 91. But in cases 
where the executing Court does not set aside the sale, but the 





1. (1869) I2 W.R. 8 (F.B.). : 
. (1878) L. R. 51A. 116: LL.R, 3 Cal. 806 (P. Che 
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sale turns out to be futile by the finding in another litigation 
that the judgment-debtor has no saleable interest, this 
provision, namely O. 21, R. 93, cannot apply. 


The .question that now arises is whether the auction- 
purchaser can recover the purchase money at least by a regular 
suit. It follows from the observations already made that such 
a suit exists unless it is taken away by an express provision of 
law. The object of the Code is to provide a speedier remedy 
in execution under certain special circumstances. The right of 
suit under other circumstances remains under the general law. 


When we look at the decisions, it is true that there is 
some conflict of authority. In Mohideen Imbrahim v. Mahomed 
Mura Levail, Tirwmalasami Naidu v. Subramaniam Chettiar? 
and Makar Ali v. Sarfuddin3 the right of suit accrued when 
the old Code remained in force though the suit was brought 
under the new Code. Accordingly in the. second and third 
cases. it was held that the suit was maintainable. In the first 
case the learned Judges differed. Though the conclusion of 
Ayling, J., in the first case and the conclusions in the other two 
cases are correct, I venture to think that the reasoning by 
which they were arrived at is not sound. The learned Judges 
who held that the suit was maintainable thought that the right 
was given by the Code of 1882 and taken away by the Code 
of 1908. The Code of 1882 did not create the right of suit nor 
was it taken away by the Code of 1908. The remedy by way 
of suit exists as a corollary to the recognition of the right to 
obtain a refund. 


In Parvathi Ammal v. Govindasami Pillai4 the sale was 
set aside on account of a material irregularity and the purchase 
money was returned to the auction-purchaser but not the 
poundage. It was held that a regular suit lies to recover the 
poundage fee, though all the facts occurred under the present 
Code. 


In Subbu Reddy v. Ponnambala Reddi5 it was held that 


no regular suit lay.. The learned Judges followed Napier, J’s. 


view in Mohideen Imbrahim v. Mahomed.Mura Levail. 


1. (1912) 23 M.L.J. 487. 2. (1916) I.L.R. 40 Mad. 1009. 
3. (1922) I.L.R. 50 Cal. 115. 
4, (1915) LL.R. 39 Mad. 803: 29 M.L.J. 467. 
5. (1918) M.W.N. 655. 
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The decision in Muthukumarasami Pillai v. Muthuswami 
Thevani has no bearing on the present discussion. There the 
auction- purchaser filed a petition under O. 21, R. 91, but 
beyond the thirty. days provided by the Limitation Act. 


Thus the only Madras case reported in the’ authorised 
reports in which all the facts happened under the present Code, ~ 
namely, Parvathi Ammal v. Govindasami Pillai? isin favour of 
the view that a suit lies, though in that case the sale was set 
aside in execution.. 


In Juranu M ahamad v. Jathi Mahamads it was held that 
a suit does. not lie. But the opposite conclusion was arrived at 
in the same Court in Prasanna v. Ibrahim. 

- In Rishikesh Laha v. Manik Mollad it was held that a 
regular suit lies if there are circumstances like fraud but not 
otherwise., 

In Nannulal v. Bhagwan Dasé it was held that a suit fides 
not lie. 


In Bindeshri Prasad Tiwari v. Badal Singhi a Full 


Bench held that an auction-purchaser can obtain a refund of 


the purchase money under S. 47, Civil Procedure Code, that is, 
in execution though ‘it is by an application ‘other than one 
under O. 21, R. 93.” This case has been distinguished in 
Deputy Shankar v. Mangal Sen8 on the ground that in the facts 
of that case the decree ‘in ‘execution of which ‘the sale was 
held was itself set aside in another suit. -It may be on account 
of this distinction that the decision’ in Bindeshri Prasad 
Tiwari v. Badal Singh? must be confined to the special facts 
of the case. But Ido not agree with the decision in Deputy 
Shanker v. Mangal Sen8, holding that a regular suit does not 
lie, the only ground for the decision being that there is no 
warranty in a Court sale: 


Amba. Lal v. Ramgopal Madhoprasad? is also ‘a case 
where the decree was varied and it affords no guide to us in 
facts ‘like the present. ER 





1 (1926y 52 MEL. 148. © ` a 
1 =m 2-2 - (1915) LL.R: 39 Mad. 803:-29-M.L.J. 467. ~- -- == - 


3. (1917):22 C:W.N. 760; :, 4 (1917) 36 C.L.J.-205. 
5. (1926) LL.R. 53 Cal. 738, 6. _ (1916) ‘LL.R. 39 All. 114. 
7. (1923) LL:R: 45, All: 369. AF. p. ). "8. (1932). -LL.R, 54 All. 948. 


9. 932): EL. Re 55; All. 221. 
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> Thẹ decisioni-in Balvant Raghunath;v. Balal is like the 
decision in Rishikesh Laha v. Manik Molla? the learned Judges 
holding that fraud or misrepresentation .must be-necessary to 
sustain a claim for refund in a regular suit. — 


In Ram. .Tuhul Singh v. „Biseswar, Lall Sahoo? the. 


auction purchaser sought to. obtain a. refund not from the 
person who obtained ‘the payment but from ‘the judgment- 
debtor on the ground that he had the benefit of the payment 
to the’ decree-holder, It was held that the connection of the 
judgment- debtor with the matter is too remote and speculative 


to'sustain an action for money had and received. That decision 


has again no bearing on the matter before us. 


“In Nagendra Nath Ghosh v. Sambhu Nath ‘Pandey ai 


Maine Naung v. Maung Ba Gyi8 it was held that no regular 
suit lies, the main ground being that there is no warranty. 


The whole case-law has been reviewed. by the Lahore High 
Court in Mehr Chand v. Milkhi Rams, where it was held that 
an. action for’a refund of* money had and received is 
maintainable. -According to this decision, there is an -implied 
warranty in Court sales to the extent, that there is some little 
title in the judgment- debtor and it is ‘not a case of no title at 
all though it is still true that there is no warranty of the kind 
dn private purchase as to the extent. of the title conveyed. I 
agree with this decision. 7 

‘The result is in a case where the; sale is " set aside in 
execution by an application under Rr. 89, 90 ór 91, the auction- 
purchaser can obtain a refund on an application under O. 21, 
R. 93,. Civil Procedure’ Code: ‘But where the sale turns out 
to be futile, by a finding in another suit the only remedy that 
the party has is a regular suit and not an application under 
O. 21,,R.-93.. There may be defences in that suit, for example, 
that the case was, not properly conducted and that the finding 
is not binding. ` 


-` Laccordingly answer question No; 1.in the affirmative and 
question No. 2 it, the negative. 

The respondent tried to argue before us that the present 
execution application may. be. e seeded as a regulag suit. ‘This 





TT, (O2 TLR. 46 Bom. 833. |3" 24926) LLR. 53 Cal. 758. 
3. (1878) LIR-21A. 131 (B.C). 
* (1924) LER: 3 Pat. 947." ~~ 5, (1928) LER. Č Ra, 468. 


: oe ge S000 6. (1932) I-L.R. 13 Lah. 618°(E.B3). ° Some 
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FB; is not a matter reférred to us and the Division Bench must 

Matha . deal with such-an argúment. ‘i io = 
Bounces -The Chief Justice. —I agree. ; . Sa 
Koundan. King, J.—I_ agree. 


The appeal again “came up before a Division Bench of 
the High Court (Walsh and Varadachariar, JJ.) and thé Court 
3 made the following ' 


ORDER.—Even in the original application a request was 
made to treat the petition as a suit. We see no objection to 
this being done, but it will be necessary that Court-fee be 
paid as for a suit, the same being fixed on the amount claimed 
in the application in the first Court. We allow one month’s. 
time for the present réspondent to pay the court-fee payable 
in the Court of First Instance. 

This case coming on for final hearing on Ist Angus 1935, 
the Court delivered the following 

JupcmMentT.—The necessary court-fee has been paid in 
accordance with the above direction. According to the opinion 
of the Full Bench the Respondent is entitled to the relief given 
to him by the Lower Appellate Court. The Civil Miscellaneous 
Second Appeal is therefore dismissed with costs. The lower 
Appellate Court’s decree will be treated as a decree passed in 
-a suit and the respondent will be entitled to add to his costs 
the extra court-fee he had to pay in accordance with our dider 
of the lith February. 1935. 


“B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SiR Horace OwEN .ComprTon BEASLEY, Kir 





Chief Justice. . 
Soma Pursa and others ` Petitioners* (Defendants 1 tó 
-4 and 6) 
v. 


Narayana Bhatta and others .. Respondents (Plaintiff and De- 
fendants 7, 8,9 and 5). >` 


Soma Mortgagor and mortgagee—Unpaid portion of consideration—Separate 

Pursa contract of loan—Assignnient of right by mortgagor—Suit by assignee tö 

v recover money—Mi aintainability—S. ‘pecific ‘performance of agreement whether 
Narayana can be enforced—Remedy of aggrieved party. 


Bhatta. 


tC R. P. No. 1871 of 1932, Reed SON ae Sats .- 10th April, 1935. 
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Where a portion of the mortgage amount was left with the mortgagee 
on condition that he would pay that amount together with interest within a 
month to one of the mortgagors and it was agreed that the mortgagors should 
pay interest on the entire mortgage amount from the date of the mortgage, 
and the mortgagor who was entitled to the unpaid portion of the mortgage 
money having assigned his right to the plaintiff the latter sued to recover the 
amount, 


Held, that the unpaid portion of the loan did not constitute a debt due by ` 


the mortgagee to the mortgagor, nor was it specifically enforceable as a 
contract to lend money, and the plaintiff was consequently not entitled to any 
relief.” 

Semble: The only remedy available under the circumstances is a suit 
claiming damages gn account of the failure of the mortgagee to perform that 
part of the contract relating to payment of the unpaid portion of the 
mortgage amount. 

Khunni Lal v. Bankey Lal, A.I.R. 1934 All. 449 and South African 
Territories v. Wallingion, (1898) A.C. 309, relied on. 

Yadavendra Bhaitu v. Srinivasa Babhu, (1924) 1.L.R. 47 Mad. 698: 47. 
M.L.J. 435, considered.. i 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of South Kanara in S. C. S. No. 92 of 1932. 

` B. Sitarama Rao and B. Rajeeva Shetty for petitioners. 

K. Y. Adiga for respondents. 

The Court delivered the following 

JupGMEeNntT.—Under Ex. A which is a hypothecation bond, 
a sum of Rs. 3,500 was expressed to be advanced by the 
mortgagee to the mortgagors. ‘An amount of Rs. 855 was, 
however, agreed to be left with the mortgagee on condition 
that the mortgagee would pay that amount within a month to 
the first mortgagor together with interest thereon at nine per 
cent. per annum from the date of the instrument to the date of 
payment. The mortgagors agreed to pay interest at nine per 
cent. per annum on the full amount of Rs. 3,500 although they 
were not to receive Rs. 855 until later from the date of the 
hypothecation bond for one year and eight per cent. thereafter. 
The first mortgagor assigned the Rs. 855, before-mentioned to 
the plaintiff who sought to recover that amount with interest 
from the defendants whose mother,was the mortgagee. . The 
learned Subordinate Judge held that the amount claimed had 
become a debt owing by- the mortgagee to the firt mortgagor 
which was intended to be paid within one month with nine per 
cent. interest and that this was a distinct agreement from the 
agreement to lend. money. He therefore held that the plaintiff’s 
claim was not one to enforce specific performance of an agree- 


ment to lend monéy and, as it had,been contended, which would 
96 
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have excluded the suit from the cognizance of the Small Cause 
Court.’ It is difficult to’séé how the learned trial Judge arrived 
at such a conclusion... He refers to Yadhavendra Bhattu v. 
Srinivasa Babhut, ‘which he says is ‘the case which more. nearly. 
approaches the facts of the present case. There the second 
defendant executed a mortgage in favour of the first defendant. 
Out of, the consideration. a small balance was not paid. The 
plaintiff ‘sued for the recovery of that balance on the strength 
of an assignment made by the third defendant who himself 
had obtained a similar assignment from the second defendant., 
It was held that the suit was a suit to enforce an agreement 
to lend ‚money on a mortgage and that such a suit did not 
lie and that it was open .to the plaintiff to sue for damages 
for breach of the agreement to lend: money. In that case 
Anakaran Kasmi v. Saidamadath Avulla®, Rajagopala Aiyar 
v. Sheik Davood Rowther8 and Sheik Galim v. Sadarjan Bibis 
were referred to. ‘Those cases are authorities in support of 
the view that a suit’ like the present is one to enforce an 
agreement to lend money on a mortgage and that such a suit 
does not lie. Another case-directly in:point is Khunni Lal 
v. Bankey Lal5. It was there held. that the unpaid portion 
of a loan does. not constitute a debt due by. the mortgagee 
to the mortgagor and as such cannot be attached under the 
provisions of the Civil Procedure Code and that it is a contract 
to lend money which cannot be specifically enforced, the only 
remedy being a suit claiming damages on account of the failure 
ef the’ promisor to perform his part of the contract. In the 
course of the judgment a.number- of authorities are referred 
to in support of this view. In South African Territories v. 
Wallington’, there was a contract to lend‘money to a company 
payable by instalments upon the- security of debentures to be 
issued by the company and on page 315 Lord Herschell says: ` 

“ The transaction was not in its nature a contract of purchase; it was an 
agreement on. the one.side to lend money fora term of years, and on the 
other side to give the lender the specified security for his loan. Iamata 


loss to see iow an agreement ‘6f this iescription fs can 1 create a debt from the 
lender to the borrower.” 


Turning to the Specific Relief Act, I think that the ‘third 
illustration to 5S. 21 (a) also covers mis case and specific 





© © LT (1924) 1. L. R. 47 Mad. 698: 7 M.L. J. 4 
2 (1879) L-T.R-2 Mad. 79 , 3, (1917) 34 M $ J. 342.. 
~ > 4) (1915) I. L. R. 43 Cal, 59. A. T. R. 1934 Ali. 449. 


-~ 6o. (1898) A. S 309. 
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performance of such a contract as this could not be enforced. 
This suit was not a suit claiming damages for breach of a 
contract to lend and a decree has been given in favour of 
the plaintiff by the lower Court on the footing of a debt 
owing by the defendants to the plaintiff. As I have said 
before, I cannot see any distinction which is material between 
the facts of this case and the reported decisions cited. The 
fact that the Rs. 855 were to be paid within one month’ with 
nine per cent. interest can make no difference because that 
interest merely represents a return of the nine per cent. 
interest which the mortgagors. had to pay from the date of 
the instrument which provides for a payment of nine per cent. 
interest on the full amount of Rs. 3500 though the mortgagors 
had not received the Rs. 855. Had there not been this provision 
for the payment of nine per.cent: interest on the Rs. 855, the 
mortgagors would have over-paid interest to the mortgagee. 


Upon the footing of a suit to recover a debt the plaintiff’s 
suit stood to be dismissed. The decree of the lower Court 


must, therefore, be set aside and substituted’ theréfor} there - 


must be a decree dismissing the plaintiff’s suit with costs. The 

Civil Revision Petition must be allowed with costs. 

| BVV. l — Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice K: S. MENON.. 

Medapati Rama Rao and others .. °Petitioners* (Aceused). 


Madras Abkari Act (I of 1886), Ss. 55 (b); 55 (g) ahd 58—Scope—Unlaw- 
ful manufacturé and possession of arrack—Conviction under S. 55 (b)— 
Separate convictions under Ss. 55 (g) and 58—Sustainability. - 
. The offence of manufacturing, arrack unlawfully under S. 55 (b) of the 
Madras Abkari Act includes also the offence relating to possession of the 
apparatus, etc., ‘namely-that comprised under S 55. (g) If a person unlawfully 
manifactures arrack and is'in possession of the’ same, he-can only be 
convicted under S. 55 (b) of the Act. He cannot'also-be convicted separately 
under S, 55 (g) for being in possession of the apparatus or under S. 58 for 
being in possession of the arrack manufactured by him unlawfully. - 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-Divisional Magistrate of Ellore dated 
Ist November, 1934, in Criminal Appeal No. 66 of 1934 
preferred against the judgment of the Court of the Stationary 








* Cri. R. C. No. 115 of 1935. 9th August, 1935. 
(Crl. R. P. No, 108 of 1935). 
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Sub-Magistrate of Ellore dated 13th October, 1934, in C. C. 
No. 801 of 1934. 


K. S. Jayarama Aiyar and Y. Suryanarayana, and S. Srini 
vasachari for petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 


ORDER.—The petitioners have been convicted under 
Ss. 55 (b), 55 (g) and 58 of the Madras Abkari Act I of 
1886. Both the lower Courts have, on a consideration of the 
entire evidence, found that the petitioners unlawfully manu- 
factured some arrack and were in possession of the same and 
I am not prepared to say that the finding is wrong. But, as 
the case is that the arrack found in the possession of the 
petitioners was manufactured by themselves, the first question 
is whether they can be convicted separately under S. 55 (b). 
and S. 55(g) of the Act. If it was they who manufactured it, | 
they must naturally be in possession of materials, utensils, 
apparatus, etc., for the purpose of manufacturing it. The 
offence of manufacturing it, namely, the one comprised in 
S. 55 (b) therefore includes the offence relating to possession 
of the apparatus, etc., namely that comprised in S. 55 (g). 
There cannot, therefore, be a conviction under.S. 55 (b), as. 
well as under S. 55 (g). Again, if a person unlawfully 
manufactures arrack and is thus in possession of such unlawfully 
manufactured arrack, I do not think that he can further be 
convicted under S. 58, for the manufacture itself will give 
him possession of such arrack. In this case therefore there 
can be a conviction only under S. 55 (b). The convictions and 
the sentences under Ss. 55 (g) and 58 are therefore set aside 
and the fines imposed thereunder, if already paid, are ordered 
to be refunded, and the conviction and the sentence under 
S. 55 (b) alone are upheld. l l 

K. C. Conviction partly set aside. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘PRESENT :—MR. Justice Cornisu, Mr. Justice VARADA- 
CHARIAR AND MR. Justice VENKATARAMANA Rao. 
Palaniappa Chettiar .. Appellant* (second Res- 

v. pondent) 
Narayanan Chettiar and others .. Respondents (Petitioner 
and Respondents 1 and 3). 


Civil Procedure Code (V of 1908), O. 34, R. 6—A pplication for passing of 


` personal decree—If in execution—Adjustment between parties regarding ` 


personal liability—Whether governed by O. 21, R.2 or O. 23,R. 3 of the 
Civil Procedure Code. 


A preliminary decree was passed ina mortgage suit for Rs. 28,292-8-0 on 
14th March, 1928, and a final decree followed on 8th September, 1928, for sale 
of the mortgaged property. Sale was held on 28th September, 1931, and 
confirmed on 18th February, 1932. In November, 1928, the parties had entered 
into an agreement exonerating the second defendant on certain terms. The 
mortgagee applied for a personal decree for the balance remaining due after 
sale amount of the property was found insufficient to pay off the entire 
mortgage-debt. The second defendant pleaded the terms of the agreement 
.in bar of execution under O. 23, R, 3. ‘The preliminary decree had provided 
for and reserved liberty to the mortgagee to apply for a personal decree. It 
was contended that O. 21, R. 2, barred this plea because (1) an application 
under O. 34, R. 6, was one in execution and (2) that since Sambasiva Aiyar 
v. Thirwmalai Ramanuja Thathachariar, (1918) 37 M.L.J. 356 and Singa Raja 
v. Pethw Raja, (1918) I.L.R. 42 Mad. 61: 35 M.L.J. 579 had held that an 
arrangement entered inta before the passing of a final decree could not be 
pleaded in bar of execution, it would a fortiori apply when the agreement in 
this case had been entered into later, that is, after the final decree. 


Held, that so long as a decree had not been passed under O. 34, R. 6, it 
was open to the Court under O. 23, R. 3, to deal with any arrangement, alleged 
to have been entered into between the parties in respect of the claim of the 
mortgagee to recover the balance due to him from the defendant, otherwise 
than out of the property sold or to be sold under the decree for sale, and it 
made no difference whether or not liberty was reserved to the mortgagee, in 
the preliminary or final decree for sale, to make an application under O. 34, 
R. 6. . 

Comparing the terms of O. 23, R. 3 and O. 21, R. 2, one difference is 
noteworthy; under the former the Court may not merely order the agreement, 
compromise or satisfaction to be recorded, but also pass a decree in accord- 
ance therewith, whereas under the latter the Court can only record the 
adjustment. A Court acting under O. 21, R. 2 cannot pass a fresh executable 
decree on the agreement of parties; but further proceedings, if any in 
execution, as for instance where part satisfaction has been recorded, can only 
take place on foot of the original decree. A settlement between the parties 
fixing the liability of the defendant under the personal relief claim can 
appropriately be dealt with only under O. 23, R. 3 and not under O. 21, R. 2. 


—_———— 
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The third clause of O.. 21, R.2, provides that a payment or adjustment 
which has not been certified or recorded shall not be. recognised by any- Court 
executing the decree. These words relate only to an adjustment of the decree 

‘under execution’ and not to an agreement in respect of a claim which 
remains to be investigated by the Court. Ex hypothesi the stage contemplated 
by O. 34, R. 6, is reached only after the ‘final decree for sale’ has been 
completely executed or, ‘for special reasons, the rights under that decree 
have been given.up.: There is no longer a decree under execution (cf. 
Purna Chandra Mandal v. Radha Nath Das, (1906) I.L.R. 33 Cal. 867 at 873): 


The question whether Sambasiva Aiyar v. Thirumalai Ramanuja Thatha- 
chariar, (1918) 37 ML. J. 356 and Singa Raja v. Pethu Raja, (1918) I. L. R. 42 
Mad. 61:35 M.L.J. 579, have been correctly decided left open, 

` Oudh Behari Lal v. Nageshar Lal, (1890) I.L.R. 13 All. 278 (F.B.) and 
Durga Dai v. Bhagwat Prasad, (1891) I.L.R.13 All. 356 and observations of 
Bashyam Aiyangar, J. in Mallikarjunadu Setti v, Lingamurti Pantulu, etc.; 
(1902) I L.R. 25 Mad. 244: 12 M.L.J. 279 (F.B.), dissented from. 

Pell v. Gregory, (1925) I.L.R. 52 Cal. 828 (F.B.), approved. 

Banku Behari Chatterji v. Naraindas Dutt, (1927) L.R. 54 I.A. 129: LL.R. 
54 Cal. 500: 52 M.L.J. 565 (P.C.), explained.» ` 

‘The position may Be ‘diffetent if the final decree was a composite one as 
in Jeuna Bahu v. Parameshwar Narayan Mahtha, (1918) I.L.R. 47 Cal. 370: 
36 M.L.J. 215 (P.C.) or the adjustment was not merely of the personal 
liability but also of the decree for sale. 

Appeal against the order of the Court of ie Subandinete 
Judge of Devakottai dated 15th September, 1932 and made in 
LA. No. 1078 of 1932 in O.S. No. 102 of 1927. 


K. Rajah Aiyar and N. Narasinga Rao for appellant. 
M. Patanjali Sastri for first respondent. 


The Court (Sir Horace Owen Compton Beasley, Kt, 
Chief Justice and Cornish, J.) made the following Order of 
Reference to the Full Bench :— ` 


The Chief Justice. —The point for: determinano in this: 
appeal is whether the defendants in the suit are entitled to set 
up an alleged arrangement exonerating them on certain terms 
in answer to an application by the plaintiff, the mortgagee 
decreeholder for a' personal decree under O. 34, R. 6 of the 
Code of Civil Procedure. ‘The learned Additional Subordinate. 
Judge held that the arrangement could not be enquired into: 
as it amounted to an uncertified adj justment out of Court, A 
preliminary decree |was passed in the mortgage „guit, for, 
Rs. 28,292-8-0 -on. 14th March, 1928-and the time fixed for 
redemption was 14th June, 1928. A final decree was passed’ 
on 8th September, 1928, for the sale “of thé suit mortgaged 
property. A-sum-of Rs. 7,851-9-0 was giver credit to as. 
having been realised by the sale of the first item on’ 30th 


1 i 
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November, 1928. for -Rs. 6,850 privately and the remaining 
Rs. 1,001 on 28th September, 1931 through Court. The sale 
was held on 28th September, 1931, and was confirmed on 18th 
February, 1932.. The appellant contends that on 18th Febru- 
ary, 1932, there was an arrangement between the parties 
exonerating him on certain terms.. For the appellant Babu 
Lal v. Raghanandani was one of the cases relied upon. - It 
was held in that case that proceedings started by an applica- 
tion under O. 34, R. 6 of the Code of Civil Procedure are 
proceedings in the suit and not in execution of decree. Hence 
it is argued that being an application in the suit an adjustment 
could be pleaded and certified. On page 842 in the judgment 
it is stated: 

“In view of the scheme of O. 34, of the present Civil Procedure Code it 
is difficult to treat an application under O. 34, R. 6, as an application in exe- 
cution proceedings which can, in no sense, be considered to be an application 
for execution or made in proceedings taken in execution of any decree which 
precédes it. A final decree for sale directs ‘only the sale of ‘the mortgaged 
property and cannot itself be considered to be a simple money decree or 
capable of execution for obtaining satisfaction of the decretal amount by 
attachment of other property belonging to the judgment-debtor or by process 
directed against his person. It is clear to us that an application under O. 34, 
R. 6, of the Code of Civil Procedure starts a proceeding which may end ina 
simple money decree. It does not seek enforcement of .any decree already 
passed i in the mortgage suit”. 

In Pell v. Gregory? it was held by the Full Bench that the 
application for a personal decree is an application for a new 
decree in the suit as the plaintiff seeks to enforce a right which 
he had independently of the previous decree. In A. K. R.P. 
L. A. Chettyar Firm v. S. Maher Singh3 it was held by 
Brown, J., that an application for a final decree under O. 34, 
R. 6 of the Civil Procedure Code is not an application in 
execution proceedings and that such applications are governed 
by the provisions of S. 141 of the ‘Civil Procedure Code. . In 
Rai Saheb Sundermull v. John C arapiet. Galstaun4 it was held 
that when a mortgagee brings a, suit to enforce his mortgage, 
the Court will not allow him to enforce.it by a personal judg- 
ment against the debtor until he has exhausted his remedies 
against the security, that a personal decree is granted only 
after the sale has been carried out and the deficiency ascer- 
tained and that it is'a relief which, ordinarily, will not be 
given to a mortgagee until that Stage | has been reached. ` it is 


1. (1930) I $2 All. 839. oe. © 2 7(1925¥ LL.B. 52 C o Bo: 
3. (1930) I. 8 Rang.316.. - A, -U93162 ML. 1 C.). 
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contended that these cases support the appellant and that the 
conflict of opinion in cases where an adjustment has been 
pleaded between the preliminary decree and the final decree 
are not in point. Mr. Patanjali Sastri, for the respondents 
contends that the suit is pending until the passing of the final 
decree and that O. 21, R. 2, applies; and he relies on Sambasiva 
Aiyar v. Tirumalai Ramanuja Thathachariar: a decision of 
Ayling and Krishnan, JJ., who held that an uncertified adjust- 
ment of the preliminary decree in a mortgage suit cannot be 
pleaded in bar of execution of the final decree even though 
the adjustment took place in pursuance of an arrangement 
entered into before the passing of the preliminary decree. He 
contends that a fortiori after the passing of the final decree 
no such adjustment can be certified. He also relies on Singa 
Raja v. Pethu Raja? a decision of Sir John Wallis, C.J., and 
Seshagiri Aiyar, J., where it was held that O. 34. R, 5, Civil 
Procedure Code recognises only one method of payment, viz., 
payment into Court of the amount fixed by a preliminary 
mortgage decree and that hence on default of payment into 
Court within the time fixed by the decree, the Court is bound 
on the appliction of the decree-holder to pass a final decree 
for sale. It is true that neither of these Madras decisions deal 
with an application to pass a personal decree after the final 
decree for sale has been passed. But Mr. Patanjali Sastri 
argues that, so far as mortgage suits are concerned, the whole 
scheme of the Code is that an adjustment out of Court after a 
decree has been passed must first of all have been recorded, 
although he concedes that the application for a personal decree 
is not one in execution but contends that that is quite immaterial 
in view of the Madras cases. The learned Subordinate Judge 
has decided the matter as being one arising in execution. But 
that view although erroneous by no means disposes of the case 
in favour of the appellant. When a suit is pending, after a 
preliminary decree and before a final decree no execution can 
be had on the footing of the preliminary decree. But these 
considerations may not apply when a final decree has been 
passed and the mortgage properties have all been sold. In 
the present case, the preliminary decree provided and reserved 


-liberty to the plaintiff to apply for a personal decree if the 





a 


1. (1918) 37 M. L. J. 356. ; 
2. (1918) LL.R. 42 Mad. 61: 35 M.L.J. 579. 
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proceeds of the sale of the mortgage property should be found 
to be insufficient to satisfy the decree and the question is 
whether after the passing of the final-decree the suit can be 
deemed to be still pending. The view expressed in Babu Lal 
v. Raghunandan1 to which reference has already been made, 
certainly is that an application for a personal decree starts a 
fresh proceeding which may end in a simple money decree and 
does. not seek enforcement of any decree already passed in 
the mortgage suit; and Pell v..Gregory? certainly deals with a 
point exactly similar to the present one. Neither Sambasiva 
Aiyar v. Thirumalai Ramanuja Thathachariar’ nor Singa Raja 
v. Pethu Rajat, deal with a case similar to the present. They 
must be taken as binding authority on the question as to 
whether an adjustment between the preliminary decree and the 
final decree in a mortgage suit must have been certified. These 
‘cases do not dispose of the Calcutta and the Allahabad view 
that the application under O. 34, R. 6, Civil Procedure Code, 
starts a fresh proceeding in the suit and that it is not an appli- 
cation to enforce any existing judgment or decree and, in view 
of the uncertainty there is upon this very important question, 
in my view, it is necessary that this matter should be disposed 
of by a Full Bench. 


The question referred, therefore, is: 
“Where a preliminary decree in a mortgage suit has provided and 

reserved liberty to the plaintiff to apply for a personal decree if the proceeds 
of the sale of the suit mortgaged property are found to be insufficient to 
satisfy the decree amount and a final decree for sale’has been passed and an 
application under O. 34,R. 6, Civil Procedure Code, for a personal decree 
for the balance is made, a payment or adjustment come to after the final 
-decree has been passed can be recognised.” , 

Cornish J.—I agree with the order of reference proposed 
by my Lord. l i 

K. Rajah Aiyar and Narasinga Rao for appellants. 

S. Panchapagesa Sastri for M. Patanjali Sastri and 
T. K. Sundara Raman for respondents. 

The Opinion of the Full Bench was pronounced by 

Varadachariar, J.—Before` dealing with the question 


referred to us, we think it necessary to make a 
reservation about two of the cases noticed in the order of 





1. (1930) LLR. 52 All. 839. <- == 2. (1925) I.L-R. 52 Cal. 828 (F.B.). 
3. (1918) 37 M.L.J. 356. 
-4; + (1918) ELŁ:R. 42 Mad. 61: 35 M.L.J. 579. 
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reference, viz., Sambasiva Aiyar v. Thirumalai Ramanuja. 
Thathachariar\ and Singa Raja v. Pethu Raja. These decisions 
are there accepted as ‘binding authority’ but their correctness 
has been assailed before us in another reference which (though. 
part heard) has to be adjourned. As we have come to the 
conclusion that the present question must be answered in the 
affirmative even on the assumption that Sambasiva Aiyar v. 
Thirumalai Ramanuja Thathachariar1 and Singa Raja v. Pethw 
Raja2, have been correctly decided, we proceed to answer the 
reference on that assumption; but we do not wish to be 
understood as accepting their correctness. 


The order of reference states it is Mr. Patanjali Sastri’s. 
argument that if according to Sambasiva Aiyar v. Thirumalat: 
Ramanuja Thathachariar1 an agreement or adjustment entered 
into before the passing of the preliminary decree in a mortgage 
suit cannot be pleaded in bar of execution of the final decree 
unless certified or recorded under O. 21, R. 2, Civil Procedure: 
Code, it must afortiori be the case that an uncertified agreement 
or adjustment entered into after the final decree cannot be so- 
pleaded. In one sense this contention may be correct but when 
it is sought to be applied in connection with proceedings under 
O. 34, R. 6, Civil Procedure Code the argument involves a. 
misreading of those decisions. We may observe in passing 
that the second defendant, who is the only party who has. 
appealed, relies on an agreement alleged to have been entered: 
into in November, 1928, and not on an arrangement of 
February, 1932, (as assumed in the order of reference). 


In view of the course taken in the argument before us, we- 
are obliged to draw pointed attention to what may seem 
elementary. A mortgagee’s suit for sale may comprise two 
reliefs, one by way of sale of the properties mortgaged and the- 
other by way of a personal decree against the mortgagor for 
what may remain due after the mortgaged properties have- 
been sold. Though the plaint prays for both the reliefs, the 
Court is in the first instance expected to deal only with the- 
relief by way of sale. The preliminary decree contains a. 
declaration of the amount due on foot of the mortgage and 
contains directions as to what is tohappen (1) if the defendant 
pays the amount into Court and (2) if the-payment is not so 





1. (1918Y 37.M.L.J. 356. 
2.: (4918) LER, 42 Mad: 61: 35 M.L.J. 579. 
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made; but both the directions relate only .to the property. F.B. 
mortgaged. The plaintiff’s right to the other relief, is not p alaniappa 
tried'either at this stage or even at the stage of the final decree; Chettiar 
so: that, the. final decree under O, 34, R. 5, Civil Procedure Narayanan 
Code, cannot be said to involve any ‘adjudication ’ as to this Chettiar. 
part of the suit and much. less to-haye ‘ completely disposed’ Varada- 
of it. (See definition of decree’ in the Civil Procedure Çode). 97am J.. 


. 


After ‘ascertainment of the deficiency arising on the sale 
of the mortgaged properties, the Court (under O. 34, R. 6) 
takes ‘up this portion’ of the plaint claim, tries the question 
whether the balance is legally recoverable ‘ otherwise than out 
of the property sold’ and passes a decree. Whether called a 
‘supplemental’ decree or by any other name, this is the only 
decree on this part of the claim in the plaint.: 


The terms of O. 21, R. 2, Civil Procedure Code must be 
understood in the light of the scheme of the Code above set 
forth and with due regard to the scope of O. 23, R. 3. If the 
stage after the sale of the hypotheca and before the passing of 
the decree ‘under O. 34, R. 6, is a stage, when one part of the 
plaintiff’s claim, viz., that relating to the personal ‘decree, is 
awaiting adjudication, it must prima facie be open to the parties 
to settle it between themselves and have a compromise decree 
in respect of it' passed under O. 23, R. 3. In such a case, it is 
this compromise decree that will be the decree for ‘further 
execution. There is no justification for saying that such a 
course is precluded by R. 4 of O. 23. Comparing the terms of 
O. 23, R. 3, with O. 21, R. 2, one difference is noteworthy ; 
under the former the Court may, not merely order the agree- 
ment, compromise or satisfaction to be recorded, but also pass 
a decree in accordance therewith, whereas under O. 21, 
R. 2, the ‘Court can only record the adjustment. A: 
Court acting under O. 21, R. 2, cannot pass a fresh executable 
decree on the agreement of parties, but further proceedings, if 
any, in-execution, as for instance, when part satisfaction has 
been ‘recorded, can only ‘take place ‘on- foot of the original 
decree.. It will thus be clear that a settlement between the 
parties. fixing-the-liability-of the defendant-under the ‘ personal 
relief’ claim can appropriately ‘be biel with, ‘only under O. 23, 
R. 3, and not under O. ‘21, R. 2. 


Again, the third clause of, O, 24; R 2; nosie that ʻa 
payment or adjustment which has not beén certified or recorded 
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shall not be recognised by any Court executing the decree ’. 
These words can relate only to an adjustment of the decree 
‘under execution’ and not to an agreement in respect ofa 
claim which remains to be investigated by the Court—as is the 
position in respect of the ‘ personal liability ’ before a decree 
is passed under O. 34, R. 6. Ex hypothesi the stage contemplated 
by O. 34, R. 6, is reached only after the ‘ final decree for sale’ 
has been completely executed or for special reasons, the rights 
under that decree have been given up. There is no longer a 
decree under execution. (cf. Purna Chandra Mandal v. Radha 
Nath Dassi). 


The decision in Sambasiva Aiyar v. Thirumalat Ramanuja 
Thathachariar2, related to an agreement that the decree even 
as one directing sale of the mortgaged properties should not 
be executed. It need scarcely be pointed out that such an 
agreement directly affects the operation of the ‘final decree’ 
and does not relate to a claim which remains to be adjudicated 
on. The decision in Singa Raja v. Pethu Raja’ has no bearing 
on the question now under consideration, as it turned on the 
language of O. 34, R. 5, to the effect that unless the amount 
mentioned in the preliminary decree is paid into Court 
a final decree for sale must follow.: It says nothing as to 
what is to happen after a decree for sale thus passed has been 
executed. 


It is stated in the order of reference as conceded before 
the Division Bench that ‘the application for a personal decree 
is not one in execution’ but it was suggested before us that 
this observation must have been made on account of some 
misapprehension. The learned Advocate who appeared before 


- us on behalf of the respondent contended that an application 


under O. 34, R. 6 is (quite as much as an application under 
S. 90 of the Transfer of Property Act) ‘an application for 
execution of the mortgage decree’ and in support of this argu- 
ment he relied on the observations of Bashyam Aiyangar, J., 
in Mallikarjunadu Setti v. Lingamurthi Pantulu etc.4 and of 
Straight, J.. in Durga Dai v. Bhagwat Prasad’. As to the 
te nnn 
1. (1906) I.L.R. 33 Cal. 867 at 873. 
2. (1918) 37 M.L.J. 356. 
3. (1918) LL.R. 42 Mad. 61: 35 M.L.J. 579. 


"4. (1902) I-L.R. 25 Mad. 244: 12 M.L.J. 279 (F.B.). 
5, (1891) LL.R. 13 All. 356. - 
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Allahabad case, it is sufficient to say that it was a case of a 
composite decree where the personal decree as well as the 
decree for sale had been incorporated in the same decree. 
Further, the basis of that decision as well as of the Full Bench 
decision in Oudh Behari Lal v. Nayeshar Lall has been criti- 
cised by Stanley, C.J. in Sham Sunder v. Muhammad Ihtisham 
Ali? and it has necessitated subtle distinctions being drawn 
between an application ‘in execution’ and one ‘for execution’ 
of the decree for sale. cf. Ram Sarup v. Ghaurani3 and com- 
ment thereon in Purna Chandra Mandel v. Radha Nath Dasst. 
Even the Allahabad High Court no longer sticks to the view 
pronounced in the two cases in Oudh Behari Lal v: Nageshar 
Lal, Durga Dai v. Bhagwat Prasad’ Babu Lal v. Ragunandané 
and Muhammad Iltifat Husain v. Alim-un-nissat. 


The observations of Bashyam Aiyangar, J., in Mallikar- 
junadu Setti v. Lingamurthi Pantulu etc.8 were obiter and 
were not necessary even for the purpose of sustaining the 
view of the majority in that case that an application under 
S. 89 of the Transfer of Property Act was one for execution 
of the decree passed under S. 88. We may however point out 
that White, C.J. and Moore, J., were not prepared to concur 
even in that view. Bhashyam Aiyangar, J., himself observes 
on p. 288 that the decree under S. 90 is ‘virtually a decree in 
a suit in the form of an application,—which application is 
made in pursuance of a prayer in the plaint’ and he speaks of 
of this decree as a fresh or supplemental decree. The earlier 
observation of the learned Judge is attributable to his -view 
that according to the true scheme of the Civil Procedure Code 
there could be only one decree in a suit and no such thing as a 
preliminary decree distinct from a final decree was contem- 
plated. Davies, J., also proceeded on the same assumption 
and he could not reconcile himself to the idea ‘that one part of 
the decree is final and that another part is not’ (See Mallikar- 
junadu Setti v, Lingamurthi Pantulu etc8. It is sufficient to 
say that these assumptions can no longer hold good under the 
Civil Procedure. Code of 1908, which not only provides for the 
passing of-a preliminary decree and afterwards of a final 


entry, 


1. (1890) LL.R. 13 Al. 279. 
2. (1905) I. L. R. 27 All. 501 at p. 506 (F.B.). 3. (1899) 1.L.R. 21 All. 453. 
4. (1906) I.L.R. 33-Cal. 867. 5. (1891) LL.R. 13 All. 356. 
6. eee I a R. 52 All. 839. -° 7e (1918) LL.R. 40 AM. 551. 
i (1902) I.L.R. 25 Mad. 244 : 12 M:L:J. 279 (F. B.). - 
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decree. but also recognises. that a decree may be partly. preli- 


‘minary and partly final. The foregoing observations of 


Bhashyam Aiyangar, J., were dissented from in Thirumalai 
Kadirvelusami Naicker v. The Eastern Develupment Corpora- 
tion: Lidi. See also observations in Ramanathan Chetty v. 
Alagappa Chetty2. On this basis there can be no justification 
for saying that further proceedings taken on the basis. of. so 
much of the decree as is preliminary must be deemed to be 
taken in execution of that part of the decree which is final cf. 
Rama Venkatasubba Aiyar v. Shanmukam Pillai8 and Bulkée: 
Bee v. Kaka Hajee Muhammad ‘Ummar Sahiba, Si ae 

“It was next said that the application under O. 34, R. 6 
must be deemed to be ‘one, in execution in so far as it is made 
in pursuance of liberty reserved in the preliminary decree: 
This again rests on a misapprehension as to the, effect of the 
liberty clause. It involves no adjudication as to the right to a 
personal decree forthe balance. ‘It is intended merely to make 
it clear that no inference should be drawn from the omission 
to deal with it in the preliminary decree or the final decree for 
sale. This is‘made clear by the decisions which hold that even 
in the absence of such a reservation in the préliminary decree 
the mortgagee will not be precluded from applying for a personal 
decree under O. 34, R. 6. (See Rai Saheb Suindermull v. John 
Carapiet Galstaun’ and Govindaswami Koundan v. Kandé- 
swami Koundané. As we respectfully concur in the reasoning 
in Pell v. ‘Gregoryt we need not repeat it here. On pages 860 
and 861 ‘Mukerji, J., refers to the clause in the preliminary 
decree reserving liberty to apply and rightly points out that 
no argument could be founded on ‘it. 


An observation of the Jotic EN in Banka 
Behari Chatterjee v. Naraindas Dutt® must be referred to 


here. Their Lordships say ‘His right to a personal decrée 
accrued along with his other rights, when the final decree was 
made’. .The decree in that case was a composite one (see the 
‘purport of the decree set: out in Narain: Dass Dutt v. Banku 





oneness A) Ns C191) do ML .382. ESEE ee et ee l 


2. (1929) LL.R. 53 Mad..378,.382. to 384:.59 M.L.J. 102. 
- (1913) 21 I.C. 530 92. 1...) A (4925) 50.M.L.J.39. . ` if, 
ABU 62. M.L.J. 170 (P.C.). 6. (1927) 53! M.L.J. 489. 
27 (1925) 1.L-R. 52 Cal. 828 (BIB... £. 
8. “Gi937) L R. 54.1; IA: 1a: LLR. .54 Cal: 500 at 505: 52: ed: 565 ©. Cc). 
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Behari Chattopadhyar; see also Swaminatha Odayar v. Thaga- 
rvajaswami Odayar2 and notes of Indian Cases in Banku 


Behari Chatterjee v. Naraindas Dutt and remarks in Mitra’s 


Limitation Act, 6th Edn. p. 2120): “The observation -even as 


it-stands does not necessarily imply that the right to a per- 


sonal decree is one derived from the decree for sale or to be 
obtained in enforcement of it. 

In Hafiz Abdul Rashid v. Lala Mul Chand4 the conclud- 
ing obsérvations at p. 240, are perhaps capable of being: read 
as suggesting that proceedings under O. 34, R. 6, work out 
the decree for sale already passed; if that is what the learned 
Judge intended, we are with all respect unable to agree in that 
view. 


Our answer to the question referred is that so long asa 
decree has not been passed under O. 34. R.'6. it is open to the 
Court under O. 23, R. 3, to deal with any arrangement alleged 
to have been entered into between the parties in respect of the 
claim of the mortgagee to recover the balance due to him from 
the defendant, otherwise than out of the property sold or to be 
sold under the decree for sale and it makes no difference for 
this purpose whether or not, liberty is reserved to the mortgagee 
in the preliminary or final decree for sale, to make an applica- 
tion under O. 34. R. 6. In view however of the general terms 
in which the question referred to us has been framed, we would 
add that where the arrangement alleged relates not only to the 
personal liability but also to the liability of the properties 
directed by the final decree to be sold, other considerations 
may arise, as for instance, whether the two parts of the 
oo are severable. 

Similarly, different considerations may arise where as 
sometimes happens though irregularly cf. Jeuna Bahu v. Para- 
meshwar Narayan Mahthas.and Balakrishna Pal v. Jagannath 
Marwari® a. composite decree has once for all been passed 
awarding a personal decree in respect: of such deficiency as 
may. arise.on the sale.of the hypotheta. 


R Ge 





~ Reference answered. 





1. (1924) 781. C. 1001 at 1003... 
2, (1925) ILL.R. 50 Mad. 5: 52 M.L.J. 256. 
3. (1928) 54 MLJ.(N.LC) 1. 4. (1928) LL.R, 4 Luck. 237. 
5, (1918) LL.R. 47 Cal. 370: 36 M.L.J. 215 (P.C). 
5. (1932) LL.R. 59 Cal. 1314: - 
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| [[FULL BENCH] ` 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA Rao, Officiating 
Chief Justice, Mr. Justice CornisH AND Mr. Justice Burn. 


Rajah Sir Annamalai Chettiar .. Appellant* (Petitioner and 
v. . Applicant) 
S. Rm. Ar. Ramanathan Chettiar ` 
and others .. Respondents in the L. P. 
Appeal and the C. M. P. 
(Plaintif and Defend- 
ants Nos. 2 to 12 and 14 
to 16). 


Letters Patent, Cl. 13—Civil Procedure Code (V of 1908) S. 24—-Judge 
of the High Court making an order of transfer of a case from a Subordinate 
Court to the High Court—No notice to parties—Party aggrieved—Whether 
order justifiable—Grounds of inconvenience whether could prevail. 


Both under Cl. 13 of the Letters Patent and S. 24 of the Code of Civil 
Procedure, the High Court has power to withdraw a suit from a subordinate 
Court aud try and dispose of the action itself. S.24 of the Code provides 
that such an order may be made by the High Court of its own motion with- 
out notice to the parties and at any stage of the suit; Cl. 13 of the Letters 
Patent says that for purposes of justice the High Court may removea suit 


` from a Subordinate Court and try and dispose of.it as a Court of Extraordi- 


nary Original Jurisdiction. 


Where a judge of the High Court made an order without notice trans- 
ferring a case from a Subordinate Court to the High Court mentioning the 
necessity for such an action to be ‘in the interests of purity of administration 
of justice’ and the party affected by such an order applied for re-transfer, 


Held, that since the considerations which weighed with the Judge trans- 
cended any personal grounds which it might be open to a party to urge, it 
was not necessary to order a re-transfer. 

Appeal under Cl. 15 of the Letters Patent from the order 
of the Hon’ble Sir Vepa Ramesam, Officiating Chief Justice, 
dated the 26th day of July, 1935, withdrawing Original Suit 
No. 109 of 1930 from the Court of the’ Subordinate Judge of 
Devakottah to the High Court (Original Side). 





~ * S. R. No. 20034 of 1935. . 12th September, 1935 
L. P. A. No. 80 of 1935. 
S. R. No, 20786 of 1935. 
C. M. P.No. 3807 of 1935. 
and aust a. oF ; 
Appeal No. 2059 of 1935 7 Ee 7 
-in : be ghee 
C. S. No. 234 of 1935. 
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Petition praythg that in the circumstances stated in the 
affidavit of the petitioner filed therewith the High Court will 
be pleased to vacate the order of the Hon’ble Sir Vepa 
Ramesam, Officiating Chief Justice, passed on the 26th day of 
July, 1935, withdrawing Original Suit No. 109 of 1930 from 
the Court of the Subordinate Judge of Devakotta to the High 
Court, Original Side,-and re-transfer the said O.S. No. 109 of 
1930 to the file of the Court of the Subordinate Judge of 
Devakotta, or to direct a further transfer of the said Original 
Suit from the Court of the Subordinate Judge of Devakotta 
to any other Court in Ramnad or Madura District. 


Application No. 2059 of 1935 in C.S. No. 234 of 1935, 
High Court, Original Side. 


Application for vacating the order of the Hon'ble Sir 
Vepa Ramesam, Officiating Chief Justice, passed on the 26th 
day of July, 1935, withdrawing Original Suit No. 109 of 
1930 from the Court of the Subordinate Judge of Devakotta to 
the High Court, Madras, (Original Side), and for re-trans- 
ferring the said Original Suit to the Court of the Subordinate 
Judge of Devakotta or for transferring the said Original 
Suit to any other Court in the Ramnad or Madura District; 
for costs and for consequential reliefs. ~ 


The order of the Officiating Chief Justice, Sir Vepa 
Ramesam, Kt., which was sought to be vacated was as 
follows :— 


Under S. 24 of the Civil Procedure Code, and the other pro- 
visions of law empowering me thereunto, I direct that O. S. 
No. 109 of 1930 on the file of the Principal Subordinate Judge’s 
Court of Devakottah should be withdrawn from that Court to the 
High Court for disposal. l 


My reasons for this order are that the case has been pending 
for 5 years. It was once disposed of by the Sub-Court but on 
appeal to the High Court, the decision was reversed and the suit 
was remanded. The nature of the then disposal by the Sub-Court 
suggests great suspicion as to whether the case can receive a fair 
and impartial trial in the mufassal Courts. There have been 
numerous transfers of Sub-Judges in that place thus impeding 
speedy disposal. I have reasons to apprehend that the position of 
any judicial officer trying the suit there becomes risky. The case 
involves nearly a crore of rupees and the parties to it wield great 
influence. In the interests of all parties concerned and in the 

98 . 
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interests of purity of administration of justice I feel constrained 
to order this transfer. 

The Advocte-General (Sir A. E, ipar), 
M. Patanjali Sastri and K. Umainaheswaram for appellant in 


the appeal, petitioner in the petition and applicant in- the 
application. 


S. Duraiswami Atyar, S. Parthasarathi and V. K. Thiru- 
venkatachari for 1st respondent. . 


Nugent Grant and P. S. Raghava Rama Sastri for respon- 
dents 2, 3 and 4, for respondents 9 to 13 in the appeal and in 
the petition and for respondents 8 to 12 in the application. _ 


A. Subramanyam for respondents 9 and 10 in the septal 
and in the petition and for respondents 8 and 9 in the appli- 
cation. 


R. Swaminatha dee for komak 11, "12, and 13 in 


` the appeal and in the petition and for respondents 10, 11 


and 12 in the Sppications 


The Order of the Court was delivered by Venkatasubba 
Rao, Offg. C. J. :— 


‘It is unnecessary to decide what the true nature of the 
order made by Sir Vepa Ramesam, the learned Officiating 
Justice is—whether it is judicial or administrative or quasi 
judicial. The order having been made without notice, whatever 
the nature of that order may be, the party who feels aggrieved, 
we think, has a right to apply that the order be reconsidered. 
Both under Cl. 13 of the Letters Patent and S. 24 of the Code 
of the Civil Procedure, the High Court has power to withdraw 
a suit from a Subordinate Court and try and dispose of the 
action itself. S. 24 of the Code provides that such an order 
may be made by the High Court of its own motion without 
notice to the parties and at any stage of the suit; Cl. 13 of the 
Letters Patent says that for purposes: of justice the High 
Court may remove a suit from a Subordinate Court ‘and try 
and dispose of it as a Court of Extraordinary Original 
Jurisdiction. It is’ significant, though we base no argument 
upon. it, that while Cl. 13 of the Letters Patent enacts that 
reasons shall. be recorded for, the order. of transfer, S. 24 of 
the Code contains no such limitation upon. the power of the 
High Court. In this case. nothing turns upon it as Ramesam 
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Officiating Chief Justice has given’reason for his order. The 
learned Advocate-General says that his application is for an 
order to ré-transfer.the case under S. 24, clause (b) (iii) 
Civil Procedure Code. The’ short question is, has a case been 
made out for re-considering the order of Ramesain, Officiating 
Chief Justice. 

The suit was filed in 1930 and almost every order that the 
lower Court has made, has been the subject of attack in a Civil 
Revision Petition filed here. Applications and counter- appli- 
cations have been made and orders relating to discovery and 
inspection have been appealed from, with the inevitable result 
that -the trial of the case on its merits has not yet begun. So 
far there has been nothing but a preliminary skirmish as 
Jackson, J., very pointedly remarks in his judgment reported 
in’ Ramanathan Chettiar v. Rajah Sir Annamalai Chettiar}. 
< At this preliminary stage’ the learned Judgé goes on to say: 

“The function of: ‘the Court is simply to see that the pieces are set up 
aright for a fair game.” 
' These observations were made in eer 1934, but 
unfortunately even on the date of the order of Ramesam, 
Officiating Chief Justice, made eighteen months later, the 
parties were still engaged in ‘preliminary skirmish’ and the 
case was not taken up for being tried on its merits. We are 
not trying to apportion the blame between the plaintiff and the 
defendants, but the fact remains ‘that the interests of justice 
demand that the trial of a case of this nature should not be 
indefinitely prolonged. On the Original Side of the High 
Court orders for inspection and discovery are made, as- a 
matter of course, and even 'ʻin the heaviest of suits, it is 
inconceivable that by any kind of contrivance the trial of the 
action can be postponed by the propriety of every interlocutory 
order being called in question. In this unfortunate case this 
is precisely what has happened. At the end of five years the 
trial of the case has not commenced; in the meantime several 
orders have.been made and several’ Revision Petitions have 
been disposed of. In an order made by Madhavan Nair and 
Pandrang Row, JJ., in the course of this litigation, they made 
some trenchant observations in regard to the delay caused in 
the trial of the suit. The order of the learned Officiating 
Chief Justice refers not only. to considerations bearing on the 


i 





See ONI (1934) LER. 57 ‘Mad. 1031 : 66 M.L.J. 451. 
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speedy disposal of the suit but to other matters also. In 
making an order of the kind in question, the High Court is not 
bound merely to consult the convenience of the parties; indeed; 
as we have already observed, Cl. 13 of the Letters Patent 
expressly enacts that for purposes of justice High Court may 
make an order of transfer suo motu. The learned Officiating 
Chief Justice says in his‘order that he feels -constrained to 
transfer the suit ‘in the interests of purity of administration 
of justice’. But such considerations as these have no necessary 
relation to arguments based on convenience; they transcend 
any personal grounds which it may be open to a party to urge. 
What are the grounds of personal nature that are urged? It 
is said that the plaintiff has intimated in the lower Court that 
he proposes to examine 101 witnesses. The plaintiff’s counsel 
Mr. Duraiswami Aiyar says that.he does’ not intend to cite 
more than a small number of witnesses. The defendants have 
not in their affidavit indicated the number of witnesses they 
intend to examine, and that seems to suggest that the number 
of their witnesses is, in any event, not so large.. The objection 
based on the necessity to translate the documents is certainly 
not formidable. As has been pointed out by the respondent’s 
counsel, every document will have to be translated at some 
stage or other, having regard to the course this litigation is 
likely to take. But as we have said, it is unnecessary to canvass 
the reasons based purely on the convenience of parties. As 
regards the suggestion that the order of Ramesam Officiating 
Chief Justice, cast a slur upon Rajah Sir Annamalai Chettiar. 
the leading defendant in the case, we see no reason for such 
apprehension; the terms of the order are quite general and we 
are not prepared to hold that it was intended to cast aspersions. 
upon any particular party. The learned Advocate-General 
suggests that a slur is cast upon the integrity of the subordinate 
judiciary by the order in question. We are not prepared to 
read the order in that sense. Such an imputation would have 
been grossly unfair and we do not think that. the learned 


` Officiating Chief Justice intended to cast any sort of reflection 


upon the entire body of the judiciary. 


We must in the result hold that it has not been shown 
that an order of re-transfer is necessary in the interests of 
justice. The appeal and the applications stand dismissed. 


K.C. .° .  . :. Appeal and applications dismissed. 
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IN THE HIGH COURT OF JOPICA TURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Kanthimathi Ammal l ..  Appellant* (second 
v. Defendant) 
Ganesa Aiyar insane by his wife and 
next friend Pichammah .. Respondent 
(Plaintiff). 


Civil Procedure Code (V of 1908)—S. 149 and O. 44, R. 1—Application to ` 


file appeal in forma pauperis—Mode of disposal—Rejection without hearing 
party—Time not given to pay deficient Court-fee—Propriety of order. 

Where the refusal of an application to appeal in forma pauperis 
amounts to a rejection of the appeal itself the order of rejection is a 
“ decree" within the meaning of S. 2, Civil Procedure Code, and can be made 
the subject of a second appeal. 

There is no indication in O. 44, R. 1, of the Code that it is either neces- 
sary or desirable for the judge to hear the pauper appellant before passing 
orders rejecting his application. The usual practice no doubt is to give the 
pauper appellant an opportunity of arguing that the decree appealed from 
is unjust or contrary to law, but no such hearing is legally necessary. 

In re Paramasivam Pillai, (1915) 28 I.C. 957 (1), relied on. 


Where the Court dismisses an application to appeal as pauper it can pro- 
ceed to reject the appeal without giving the appellant time for payment of 
the deficient Court-fee. S. 149 of the Code confers a discretion on the 
Court to grant time for paying deficient Court-fee and that means that the 
Court may in a proper case disallow time. 

Second Appeal against the Decree of the District Court 
of Trichinopoly dated 10th February, 1933 and made in S. R. 
No. 322 of 1933 (O. P. No. 12 of 1933) preferred against 
the decree of the Court of the District Munsif of Trichino- 
poly in O. S. No. 415 of 1931. 


A.V. Narayanaswami Atyar and V. Natesan for appellant. 

K. Bashyam Aiyangar for respondent. 

The Court delivered the following 

Jupement.—This appeal is preferred against the rejection 
of an appeal on the ground that the petition. for leave to 
appeal in forma pauperis was refused. A preliminary objec- 
is taken that no appeal lies. It seems to me that this objection 
must fail. Although in terms the learned District Judge’s 
order is merely a rejection of the application to appeal in 
forma pauperis, it is in fact a rejection of the appeal itself and 
following the line of decisions of this Court Ayyannav. Naga- 





* S. A. No. 768 of 1933. . <.. ` 5th August, 1935. 
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bhooshanami, Zamindar.of Tuni v. Benayya? and Saminatha 
Aiyar v. Venkatasubba Aiyar3, I must hold that the rejec- 
tion of an appeal for a preliminary defect isa decree within 
the definition in S: 2 ôf the Civil Procedure Code. sf 

The order of the learned District Judge is in the following 
terms :— 


s I have carefully read this judgment and the appeal memo. I seeno 
reason to think that the decree is contrary to law or erroneous or unjust. 


` This application is therefore rejected.” - 


The vakil, who appeared for the Sopelak in the District 
Court, has filed an affidavit to the effect that this order was 
passed in chambers without hearing the appellant or his vakil 
and without giving an opportunity to pay Court-fee. For the 
disposal of this appeal I assume these'allegations to be correct 
though they are not admitted by respondent to be quite accu- 
rate. It is argued that this summary procedure is not only. 
contrary to the usual- practice of the Court but is illegal. There 
is no difficulty in finding that the alleged procedure is unusual. 
The general practice of this Court and of Appellate Courts in 
moffusil is to give the pauper appellant an opportunity of 
arguing that the decree against which he wishes to appeal in 
formá pauperis is unjust and contrary to law. It -is also 
undoubtedly the practice of most Courts on coming to an 
adverse conclusion on a pauper application, to give the appel- 
lant some time in which to pay the Court-fee. But the mere 
fact that this is the usual practice is not‘in my opinion suffh- 
cient to make it law. 


On the question of the necessity of “hearing a paupet 
appellant before rejecting his appeal, O. 44, R. 1, is in terms 
opposed to the prevailing practice. The proviso to R. 1 says: 


“ provided that the Court shall reject the application unless, upon a 
perusual thereof and of the judgment and decree appealed from it sees 
reason to think that the decree is contrary etc.” 


This proviso contains no indication that it is either neces- 
sary or desirable for the Judge to hear the party before pas- 
sing orders of rejection. 1 am fortified in the view that no 
hearing is legally necessary by the ruling in the casein In Re 
Paramasivam Pillat4. ’ 





'1. (1892) I.L.R 16 Mad. 285. oe : 
..-(1898)_I.L.R..22.Mad. 155.: 8 M.L.J,-304.-- ----- -- 
oe (1903) LL.R. 27 Mad. 21:13 M.L.J. 300. 
-T 4 (1915) 28 I.C. 957 (1). 7. 
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` As to the supposed obligation to.give a pauper appellant 
time to pay court-fee, not only does this procedure involve 
the assumption that a man who has falsely alleged himself to 
be unable to pay court-fee should be given time to pay it, but 
it also involves the assumption that the provisions of S. 149, 
of the Civil Procedure Code under which the Court may in its 
discretion allow a person to pay a deficient Court-fee, do not 
mean what they say. If the Court has a discretion to allow 
time, surely it also must have a discretion to disallow time and 
the argument that a discretion to grant an indulgence implies 
an obligation to grant that ‘indulgence, seems to me to be 
meaningless: In this view I hold that the lower Appellate 
Court did not act illegally if it disposed of this application in 
chambers as alleged by the appellant in a summary manner 
without hearing the applicant and without giving time for pay- 
ment of the deficient Court-fee. ` I must however guard 
myself against any indication of disapproval of the present 
practice whereby in such matters pauper applicants are usually 
heard. The appeal is therefore dismissed with costs. 


B. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. Menon. 


Mahalinga Nadar and another .. Petitioners* ( Respon- 
- dents 2 and 3). 


Criminal Procedure Code (V of 1898), S. 476—Indian Penal Code, S. 114. 
193 and 467—O fence under—Witnesses to a promissory note swearing to its 
genuineness—False document—Sanction for prosecution against them for 

attesting to it—Perjury—Complaint would not lie against persons not parties 
to the. suit. 

Where complaints against petitioners for offénces under Ss. 114, 193 and 
467 of the Indian Penal Code were made for having given evidence as to the 
genuineness of a promissory note which was found to be false by the Court, 
on the question whether prosecution should be ordered against them. 

Held, (1) that as petitioners were not parties to the suit but only 
witnesses, complaint could not be made against, them under provisions of 
S. 476 Criminal Procedure Code. 

` Nalluri Chenchiah, In i LL.R. 42. Mad. “561: 36 M.L,J. 296, 
followed. 

(2) Thatit was not necessary. or expedient i in tu interests of. justice to 
prosecute them as there was no reasonable probability of the prosecution 
ending in.a conviction. 





SOR CHIE) 0f 1935. ne Moe ee hci ate fattest a a. f 
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'. Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898, praying the High Court to revise.the order of 
the District Court, Madura dated llth February 1935, in 
C. M. A. 71 of 1934 preferred against the order of the Court 
of the District Munsif of Tirumangalam dated 3rd September 
1934, in O. P. No. 17 of 1934. 

K. S. Jayarama a and K. Swaminatha Aiyar for 
petitioners. 

The Public Prosecutor on behalf of the crown. 

The Court made the following. 

ORDER :—This is an application to set aside the order of 
the District Judge of Madura confirming that of the District 
Munsif of Tirumangalam, laying a complaint against the 
petitioners for offences under Ss. 467 and 114 Indian Penal 
Code and also under S. 193 Indian Penal Code. 

A suit was brought on a promissory note the genuineness 
of which was denied by the defendant. The names of the 
petitioners appear therein as attesting witnesses and they gave 
evidence in support of that promissory note. 

The Court found the promissory note to, be not 
genuine and has laid a complaint against the plaintiff, the 
petitioners and two others, who swore in support of an earlier 
promissory note. The learned District Judge upheld the order 
in respect of the plaintiff and the petitioners, and allowed the 


appeal of the other two persons. 


The question is, whether a complaint, in the circumstances, 
is competent against the petitioners in respect of offences 
punishable under Ss. 467 and 114 Indian Penal Code, and 
whether it is necessary and expedient in the interests of justice 
to order their prosecution for an offence under S. 193 Indian 
Penal Code. 

As petitioners were not parties to the suit, but were only 
witnesses, a complaint cannot be made against them under the 
provisions of S. 476 Criminal Procedure Code, as was held in 
numerous decisions of this Court. Nalluri Chenchiah, In re. 
The order of the learned District Judge cannot, therefore, be 
upheld to this extent. 

They are next alleged to have committed perjury, in 
swearing that the promissory note in question was genuine and 





1. (1919) I.L.R. 42 Mad. 561336 M.L.J. 296 etc. 
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that they attested it. No doubt that document has been found 
to be not genuine, but I am not at all satisfied that it is 
necessary or expedient in the interests of justice to prosecute 
them; or that there is any reasonable probability of the 
prosecution ending in a conviction. It is more or less a matter 
of oath against oath; and the record of the evidence they gave 
consists of merely “notes of evidence”, as it was a suit of 
Small Cause nature. With regard to the other two petitioners 
(who were respondents 4 and 5) the learned District Judge 
himself thought it inexpedient to prosecute them for perjury. 
Having regard to all these circumstances, I am of the opinion 
that it is not necessary to proceed with the complaint against 
the petitioners. ; 
. The order of the Lower Court so far as it is against the 
petitioners, is set aside and the complaint against them is 
directed to be withdrawn. 


Order set aside. 
K. C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Jusmce Burn anp MR. Justice 
K. S. MENON. : 
The President, Union Board, 
Pentapadu and another .. Appellant* (Decree-holders) 
v. 
Sreemath Thirumala Venkata 
Srinivasacharyalu Ayyavarlu 
and others .. Respondents (Judgment- 
debtors and sureties). 


Limitation Act UX of 1908), Sch. I, Art. 182 (5)—Step-in-aid of execu- 
tion—Application by decree-holder to record payment towards decree out of 
Court—Whether saves limitation. 


An application by a decree-holder to record payment of money out of 
Court in satisfaction of his decree is not an application to the Court to take 
astep-in-aid of execution and will not save limitation under Art. 182 (5) of 

Sch. I of the Limitation Act. 
Rajah Shri Prakash Singh v. Allahabad Bank, Ltd., (1928) L.R. 56 LA. 
40: 3 Luck. 684: 56 M.L.J. 233 (P.C.) relied on. 

Tarini Dass v. Bishtoo Lal’ (1886) I.L.R. 12 Cal. 608 and Sujan Singh 

y. Hira Singh, (1890) I-L.R. 12 All. 399 (F.B), not followed. 


Narayana Nair v. Kunhiraman Nair, (1924) 20 L.W. 190 and Chattu 
Kutty v. E. Raman, A.L.R. 1933 Mad. 674 considered. 





* A, A. ©, No. 360 of 1934. f - -` 19th September, 1935. 
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Appeal against the order of the Court of the Subordinate 
Judge of Ellore dated the 12th March, 1934 in E. P. No. 98 
of 1933 in O. S. No. 81 of 1926. 


K. Kameswara Rao, P. V. Rajamannar and, K. Subba 
Rao for appellant. 


V. Govindarajachari for respondent. 
The judgment of the Court was delivered by 


Burn, J—We consider that the decision of the learned 
Subordinate Judge is undoubtedly correct. The facts are that 
the decree was passed on the 21st February, 1928. On the 
13th August, 1930, Rs. 1,200 was paid to the decree-holder out 
of Court and another Rs. 1,300 on the 24th March, 1931. Up 
to that time no execution petition had been filed. The first 
execution petition filed in the case at all was E. P. No. 98 of 
1933 filed on the 25th September, 1933. The objection taken 
by the respondents who were judgment-debtors and sureties 
for the judgment-debtors was that the execution petition was 
barred by limitation. The decree-holder relied upon M. P. 
No. 337 of 1930 which was a petition filed in the Sub-Court, 
Ellore on the 29th September, 1930, and which runs as follows: 

“ For the reasons stated in the accompanying affidavit the petitioner prays 


the Hon’ble Court may be pleased to record a payment of Rs. 1,200 in part 
satisfaction of the decree”. 


The Court on 27th October, 1930, passed the following 

Order: 
“ Allowed. Memo would have been sufficient”. 

The only question is whether this petition, M. P. No. 337 
of 1930, was an application within the meaning of Art. 182 
(5) of the Limitation Act to take a step-in-aid of execution. 
The learned Subordinate Judge decided that it was not an 
application to take a step-in-aid of execution. Mr. Kameswara 
Rao for the appellant admits that there is no decision of any 
Bench of this Court to the contrary. He has referred us to 
the decisions of two single Judges reported in Narayana Nair 
v. Kunhiraman Nair! and Chatiu Kutty v. E. Raman2. Those 
were cases which did not deal expressly with this point, but in 
which the Judges made remarks obiter indicating that they 
considered stich applications to be applications to take a step- 
in-aid of execution. Mr. Kameswara Rao has also referred 
us to the cases reported in Tarini Dass Bandyopadhya v. 





1. (1924) 20 L.W. 190. 2. AIR. 1933 Mad, 674, 
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Bishtoo Lal Mukhopadyayal and Sujan Singh v. Hira Singh? 
in which it was held that such applications are applications to 
take a step-in-aid of execution. It is clear, however, that those 
decisions have lost much of their force after the decision of 
the Privy Council reported in Rajah Shri Prakash Singh v. 
Allahabad Bank, Lid.3. Their Lordships of the Privy Council 
have stated that they did not decide this point expressly but 
from the whole tenor of their judgment it is apparent that the 
authority of the rulings in Tarini Dass Bandyopadhya v. 
Bishtoo Lal Mukhopadyayat and Sujan Singh v. Hira Singh? is 
very seriously impaired. Their Lordships have observed that 
under O. 21, R. 2 (1), Civil Procedure Code, the decree-holder 
does not really make an application to the Court at all. What 
he does is to report that a payment towards. the decree has 
been made out of Court. Thereupon the Court, whether the 
decree-holder applies to the Court to do so or not, is obliged 
to record satisfaction, partial or complete as the case may be. 
It is not necessary for the decree-holder to ask the Court to do 
anything. In the present case, as we have already observed, 
the petitioner prayed the Hon’ble Court to be pleased to record 
the payment. To that extent it may be said that he did make 
an application. But how can this be said to be an application 
to take a step-in-aid of execution? Mr. Kameswara Rao is 
not able to adduce any convincing argument on this point. 
The reasoning in the judgments reported in Tarini Dass 
Bandyopadhya v. Bishioo Lal Mukhopadyayal and Sujan Singh 
v. Hira Singh? is, we say with all respect, not clear to us. The 
words “application to take a step-in-aid of execution” are 
extremely simple words and we find no difficulty in under- 
standing them. If the Court is asked to take a step-in- 
aid of execution, it must, we think, be a step which will bring 
execution nearer by however so little it may be. In this case 
all that the Court is asked to dois to record the payment of 
Rs. 1,200 in part satisfaction of the decree. It is clear that 
when the payment is recorded the execution of the decree is 
not advanced in even the slightest decree. We agree therefore 
that this petition M. P. No. 337 of 1930 was not an application 
to the Court to take a step-in-aid of execution and therefore 





1. (1886) I.L.R. 12 Cal. 608. 2. (1890) I.L.R. 12 All, 399 (F.B.). 
3. (1928) L.R: 56 LA. 30: 3 Luck. 684: 56 M.L.J. 233 (E.C.). 
4. (1886) I.L.R. 12 Cal. 608. 
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the decision of the learned Subordinate Judge that the execu- 
tion petition filed on 25th September, 1933, was barred by 
limitation is correct. This appeal is accordingly dismissed’ 
with costs. 


B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice CORNISH AND MR. Justice 
STODART. 


Muthu K. R. A. R. P. L. Aruna- 
chalam Chettiar and another .. Appellants* (Plaintiffs) 
U. s 
Rangaswami Chettiar and others.. Respondents (Defendants). 


Morigage—Sham and not supported by consideration—Mortgagee a party 
to the fraud—Plea that mortgage was void—Mortgagor not estopped from 
raising that plea. , 

Where a mortgagee brought a suit on his mortgage and the mortgagor 
pleaded in defence that the mortgage was not supported by consideration but 
a mere device to defeat possible attachment of the properties of the mort- 
gagor by a creditor and the evidence bore out that the object of the 
mortgage-deed was to defraud a third person and that the mortgagee himself 
was cognisant of and indeed a party to that intended fraud, 


Held, that the circumstances would not operate to estop the mortgagor 
from pleading the real nature of the transaction against the claim of the 
mortgagee upon the instrument. 


Ram Surun Singh v. Mussamut Pran Peary, (1870) 13 M.I.A. 551 (P.C.) 
and Taylor on Evidence Vol. I, S. 93, relied on. 


Appeal against the decree of the District Court of Madura 
in Appeal No. 61 of 1930 preferred against the decree of the 
Court of the Subordinate Judge of Dindigul in O. S. No. 14 
of 1928. 

C. S. Venkatachari and P. S. Sarangapani Aiyangar for 
appellants. 

K. Rajah Aiyar and M. R. Venkatarama Aiyar for 
respondents. 





The Court delivered the following 


Jupement. Cornish, J—This second appeal arises out 
of a mortgage suit which was dismissed, both the lower Courts 
holding that the mortgage was not supported by consideration. 
It has been suggested before us that the burden of proving 
want of consideration had been wrongly put upon the plaintiff 
mortgagee. If this was so, it would bea ground for interfering 








* S, A. No. 1285 of 1932, 30th September, 1935, 
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in second appeal for there can be no doubt that in a suit by a 
mortgagee against his mortgagor to enforce a mortgage the 
onus of proving a plea of no consideration rests on the mort- 
gagor. But we are satisfied from a perusal of the judgments 
that in the discussion of the evidence in the case this rule has 
not been lost sight of. It appears to us that the lower Courts 
have accepted the defendants’ evidence that the mortgage was 
not supported by consideration and have rejected the plaintiffs’ 
evidence to the contrary. The point which has been strenuously 
argued on behalf of the appellants relates to the competency of 
the defendants plea. The mortgage, Ex. N, was executed 
on the 22nd of May, 1923, and registered three days later, on 
the 25th of, May. The consideration is said to be Rs. 2,000 
for discharging debts contracted for the expenses of the father’s 
obsequies and for discharging sundry debts contracted for the 
expenses of the mortgagors’ family. And the money is stated 
to have been received on that day, that is, on the date of the 
mortgage instrument, from one Muthuswami Aiyar, the 


mortgagee’s agent. Paragraph 6 of written statement runs 
thus: 


“ These defendants state that shortly prior to the execution of the plaint 
mortgage bond, they had entered into the contract with Palaniappa Chetty 
(plaintiffs’ father) for securing to him all the Properties of the defendants 
family for accommodating them with the loan of Rs. 25,000 and as certain 
creditors. threatened to attach the family properties, the late Palaniappa 
Chetty and his agent Muthusami Aiyar, . . . . . advised the said defend- 
ants to execute several documents in respect of the various family properties 
for the purpose of safeguarding the same against the said creditors by 
preventing the attachment and thus facilitating the carrying out of the 
contract of the loan of Rs. 25,000 aforesaid”. 


In paragraph 7, they state that in pursuance of such advice 
they: 


“executed the suit mortgage document with all kinds of recitals which 
the said agent proposed in order to give anair of reality to the mortgage 
which was an entirely ficitious and sham transaction, and not intended to be 
enforced at all, but only intended to scare away creditors.” 

In short, the defendants set up the plea that the mortgage 
was a sham transaction, a device to defeat a possible attach- 
ment of the properties by a creditor. Asa matter of fact, a 
creditor filed a suit on 23rd May, 1923, ona promissory note 
executed by the defendants, but he was perusuaded not to 
attach and no attachment before judgment was made. It has 
not, however, been proved that the creditor was induced not to 
attach by reason of Ex. N, the suit mortgage-deed. The 
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question is whether the defendants are estopped from setting 
up a case which rests on their fraudulent conduct. It has 
been argued that this is a fit case to apply the maxim nemo 
allegans turpitudinem suam est audiendus. This maxim has 
been applied in a number of cases, for example Kamayya v. 
Mamayyal, Subbaraya Chetty v. Subbaraya Chetty? and 
Parthasarathi Reddiar v. Kandaswami Mudaliar3. But can it 
stand in the way of a mortgagor’s right to plead and prove 
against his mortgagee that the mortgage which is sought to be 
enforced against him was without consideration because it was 
a sham transaction? The question appears to be answered by 
the Privy Council ruling in Ram Surun Singh v. Mussamat 
Pran Peary*. It was held there that it was competent to the 
defendants in a foreclosure suit to plead that the statement 
made by him in a previous suit relating to the mortgage was 
false and intended as a fraud on a third party. The law on 
the subject has been succinctly laid down in authoritative text 
books such as Taylor on Evidence and Smith’s Leading Cases, 
In Taylor on Evidence, Vol. I, S. 93, it is stated :— ~ 


“It seems now clearly settled that a party is not estopped by his deed 
from avoiding it by proving that it was executed for a fraudulent, illegal, or 
immoral purpose”. 


And later on there is this passage: 

“Indeed, the better opinion seems to be, that where both parties to an 
indenture either know, or have the means of knowing, that it was executed 
for an immoral purpose, or in contravention of statue, or of public policy, 
neither of them will be estopped from proving those facts which render the 
instrument void ab initio”. 


It seems to us that that passage is very appropriate to the 
facts of the present case. From the evidence it is clear that 
the object of this mortgage-deed was to defraud a third person 
and that the mortgagee was cognisant of and indeed a party to 
that intended fraud. But we are of opinion that this circum- 
stance will not operate to estop the mortgagor from pleading 
the real nature of the transaction against the claim of the 
mortgagee upon the instrument. 

For these reasons, we think that this is not a case in which 
we should interfere in second appeal. The appeal is accordingly 
dismissed with costs. 

Stodart, J.—I agree and I have nothing to add. 

K. C. Appeal dismissed. 








1. (1916) 32 M.L.J. 484. 2. (1926) 24 L.W. 500 
3. (1923) 45 M.L.J. 161. 4, (1870) 13 M.I.A. 551 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JusTIcE VARADACHARIAR AND MR. Jus- 
TICE PANDRANG Row: 


Ramakrishna Nadar and another .. Appellants* (Plaintiffs 
. v. 2 and 3) 
Ponnayya Thirumalai Vandaya The- 
var and others .. Respondents (Defend- 


ants 1 to 12). 


Civil Procedure Code (V of 1908)—-A pplication to sue in forma pauperis 
—Dismissed with costs—Subsequent suit—Costs of petition not paid before 
suit—Subsequent payment of costs—Institution of suit, if wholly bad—E fect 
of subsequent payment—Dismissal of swit—Competency of appeal against it. 


Where the plaintiff, first applied for leave to sue in forma pauperis but 
that application was dismissed with the costs of the respondent thereto, and 
the plaintiff thereupon instituted a suit in the ordinary manner but failed to 
pay the costs`of the pauper petition to the defendant first before the institu- 
tion of the suit, and paid it only after its institution, 

Held, that even assuming O. 33, R. 15, Civil Procedure Code is impera- 
tive, the suit must be treated, at least, as one instituted on the day the costs 
were paid and dealt with on that basis. The appeal is competent and the 
Appellate Court can legally deal with the matter. 


Shiam Sunder v. Mt. Savitri Kunwar, A.I.R. 1935 All. 723 (F.B.), distin- 
guished. , , 
Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura dated the 31st day of August, 
1932, and made in O. S. No. 60 of 1931. 


The first plaintiff filed a petition O. P. No. 8 of 1931, for 
permission to sue in forma pauperis. It was dismissed and the 
plaintiff was asked to pay Rs. 11 as for the first defendant’s 
„costs. The plaintff then filed the present suit on 29th August, 
1931, paying Court-fee due thereon but did not pay the Rs. 11 
costs prior to the institution of the suit. He deposited the costs 
Rs. 11 decreed against him only subsequently on 2nd March, 1932: 
The lower Court dismissed the suit on the ground that the costs 
should have been paid first before the institution of the suit. The 
plaintiff filed this appeal against the order dismissing the suit. 

K. S. Krishnaswami Ayiangar for P. V. Rajamannar and 
K. Subba Rao. for appellants. 

K. Balasubramania Aiyar, Watrap S. Subramania Aiyar, 
S. Narayana Atyangar and V. S. Rangachari for respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—We do not think it necessary for the 
purpose of disposing of this appeal to express any definite 
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opinion on the proper construction of O. 33, R. 15, but we may 
note that the view taken by the Allahabad High Court in 
Mahadeo Sahai v. Secretary of State for India in Council! has 
recently been affirmed by a Full Bench of that Court in Shiam 
Sunder v. Mt. Savitri Kunwar2. The costs directed to be paid 
to the respondent in O.P. No. 8 of 1931 have been paid on the 
2nd March, 1932 and assuming, as contended for by the 
defendants, that this won’t satisfy the terms of O. 33, R. 15, 


- because of the use of the word “frst in that rule, we do not 


think the Court below need have dismissed the suit altogether. 
It is unnecessary to go through the formality of a dismissal 
and a re-institution the next moment after payment of the 
costs ordered in O. P. No. 8 of 1931. We think it will be 


sufficient to say that the suit must be treated as one instituted 


on the 2nd of March, 1932, and dealt with on that basis. 


On behalf of the respondents here it was argued that the 
appellate Court has no power to make any such order because 
there was no suit regularly instituted in the Court below and 
therefore no appeal legally before us in which we can make 
any stich order; and reliance was placed on the Full. Bench 
decision of the Allahabad High Court above referred to for 
that purpose and on a judgment of the Privy Council which 
is also referred to in that case. We do not agree with this 
contention. The Allahabad Full Bench only held that payment 
of the costs of the pauper petition during the pendency of the 
subsequent suit would not amount to a substantial compliance 


with the terms of O. 33, R. 15, that is, it would not make the 


institution of the suit valid as from the date of the institution. 
It has nothing to do with the course that we now propose to 


‘adopt. Nor has the Privy Council decision any bearing upon 


this point. In that case a right of appeal was given only on 
leave granted by the Court of first instance or by the appellate 
Court and the grant of leave was made by the law itself 
subject to certain conditions being complied with. All that 
their Lordships held was that where these conditions had not 
been complied with and no leave had been granted, there was no 
case before the Court of appeal to deal with. Whether the 
ground sought to be urged in the appeal in the present case is 
well-founded or not, it does not seem to-us right to hold that 





1- A.LR. 1932 All. 312. 2. ALR. 1935 All. 723 (F.B.). 
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the.appeal itself is not competent and thatthere: is no appeal 
that the Court can legally deal with. - : 

We accordingly set aside the decree of ‘dismissal and ‘send 
the case back to the lower Court with directions to restore it 
to file and deal with the suit on the merits on the footing 
that the suit was instituted on the 2nd of March, 1932. We 
have been informed that asa precaution the plaintiffs have in 
‘fact filed another suit in the lower Court. To avoid any 
‘complications or conflicts, we direct that arrangement may be 
‘made for both the suit being heard together. There will be 
no order as to costs in this appeal. 

S. V. V. Appeal alowed and remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. Menon. 


A. V.V. Govindasami Mudaliar .. Petitioner* (first 
i Defendant). 
v. 
` Shiyali Sri Thripurasundari Amman .. Respondent 
ae. tS (Plaintiff). 


Provincial Insolvency Act (V of 1920), Ss. 28 and 39—Insolvent entering 
into composition with some of his creditors—One of his creditors nota party 
to the composition nor aware of the insolvency proceedings—Claim by him 
-of his debt from the debtor—Whether his suit sustainable. 

Where a debt due in the shape of rent for land leased to the debtor was 
claimed for a period during which the debtor was subject to insolvency pro- 
ceedings and it’ was proved in the present suit that though the debtor had 
been adjudicated insolvent on an application by one of his other creditors and 
‘that subsequently he had entered into a composition in satisfaction ef his 
-debts with some of his creditors, the plaintiff was neither a party to any of 
those, proceedings nor even aware of them, 

Held, that since neither the name of the. plaintiff had been entered into 
:the schedule nor his debt mentioned, he was not bound by the composition 
„and he was not precluded, in respect of the debt not included-in the schedule, 
from having r recourse to other remedies besides those provided by Insolvency 
Law. 

Gopalu Pillai v: Kohantoraa Aiyar, (1934) LL.R. 57 Mad. 1082: 67 M. 

L.J. 843 and Thangeswara Chettiar v. Ramamurthi: Chetti, (1934) 42 L.W. 399 
followed. 
T'S: 28 of the Provincial Insolvency Act would therefore. be no bar to the 
present suit. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court ‘to revise the decree of the Court-of the District Munsif 
of Shiyali in, S C. S No. 128 of 1933._ 
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C. V. Atmanathan and R: Sundararajan for petitioner. 
S. R. Muthuswami Aiyar for’ respondent. 
' The Court delivered the following 


` Jupement.—The suit is ‘to tecover arrears of rent for 
three yeats from 8th February 1930, the date of the lease in 


‘favour of the defendant. ‘The defence is that, asthe defen- 


dant was adjudicated insolvent on 7th August 1931 and as that 
adjudication was annulled only on 2Ist February 1932, when 
a composition in satisfaction of the debts was approved, the 
plaintiff is not entitled to sue for the'rent that accrued due 
during that period, but can only recover it by proving his 
claim in the insolvency proceedings. It is true that the defen- 
dant was adjudicated insolvent on an application by a creditor 
and that subsequently he entered into a composition in satis- 
faction of his debts with’ some of his. creditors, but it is 
admitted that the plaintiff was not a party to any of those pro- 
ceedings. There is also no proof that the plaintiff was even 
aware of those proceedings. The relevant portion of S. 39 of 
the Provincial Insolvency Act runs thus: 


“The Court shall frame a schedule in accordance with the provisions of 


.S. 33, the order of adjudication shall be annulied . . .and the composition 


or scheme shall be binding on all the creditors entered in the said schedule so 
far as relates to any debts entered therein”. 

In this case, the name of the plaintiff is admittedly not 
entered in the schedule, nor the debt due to him. It follows. 
that ‘the plaintiff is not bound by the composition, and that, in 
respect of this debt which is not entered in the schedule he is not 
precluded from having recourse to other remedies besides those 
provided by the Insolvency Law. This was the view taken by a 
Bench of this Court in Gopalu Pillai v. Kothandarama Aiyar,1 
and by the learned Chief Justice in Thangeswara Chettiar v. 
Ramamurthi Chetti2. S. 28 of the Provincial Insolvency Act 
also would, therefore, be no bar to this suit. It may be that 


wunder the Presidency. Towns Insolvency Act, S. 30, a person in 


the position of plaintiff in this suit would not have been entitled 
to sue, but the wording of that Section is quite different, for it 
is as follows, 

“The composition or scheme shall be binding on all the creditors so far 


‘as it relates to any debt due to them from the insolvent and provable-in 


insolvency”. 





l. eee LL.Rv57 Mad. 10827 cee 843. 
' 2. (1934) 42 L.W. 399. > Ko. 
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But this is a case governed- by ‘the: Provincial . Insolvency 
Act and . so. long as S. 39 is worded as above. the plaintifi’s 
tight to sue cannot be “negatived. This objection was there- 
fore rightly overruled by the lower Court. 

The Revision Petition is dismissed’ with costs. 

K.C. a aS © Petition dismissed. 


3 


IN THE HIGH. COURT OF JUDICATURE AT. MADRAS. 
- PRESENT :—MR. Justice - CORNISH: ‘AND MR.. Justice 


VARADACHARIAR. 
Toke J. Abboy: Nandy (eaa aa: 


another > `. eo sii pias ne 


. iff sixth Defen- 
-` ` dant and nil). 
v. : i 
The Secretary of State fop India in- . 
Council a Kolonin (De- 
fendants.) - 


Darkhast rules—Grant of darkhast lands by Governmenit—Before saa 


ment darkhast rules in 1921—Conditions earlier to amendment to prevail—No 
presumption against retrospective effect for amended rules. 


Where grants of darkhast lands were made ‘by the Government on the. 


18th May, 1921 and the Board of Revenue on the 2nd June, 1924, cancelled 
thé grants by its order and the point arose whether the Board was exercising 
its power within the time available to do so under the darkhast rules, 

Held, (1) that though the darkhast rules had undergone a change since 


December, 1921, by an amendment, by which 3 years’ time was given within. 


which the Board should cancel a grant of darkhast from the;timejof its know- 


ledge of the material irregularity affecting the darkhast grants, still the 


amendment not being remedial in the sense of relieving a party against any 


particular hardship but intending to take away a substantive vested tight of. 


revocation, the grantor could exercise at any time the power of revocation if 
the grant was found to have been obtained in contravention of the conditions 
laid down in the rules. g 

(2) That it would be a mistake to regard the rules on the same footing 
as rules of judicial-procedure. It was the case of a grantor reserving to him- 
self or to certain of his officers the power of setting aside a grant.’ It was 
therefore not right to assimilate that part of the rulesto rules ‘of procedure 
governing Courts of law to the extent of applying to the former the presump- 
tion against retrospective operation. 

(3) That if a grant was made once on certain conditions, the fact that 
as from alater date grants are to be made on different conditions could not be 
reasonably pressed into service for changing. the conditions of the original 
grant. : ao 

Appeals against the decrees of the Additional Subordinate 
Judge of the. Court of the Subordinate Judge of Nellore in 


original s sùit Nos.’ 61 of:1930 and 38, ee 1927 bd aisle 


= A 
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M. S. Venkatarama Aiyar for appellant. 


K.S. Champakesa Aiyangar for the Government Pleader 
for respondent. 


The Court delivered the following 


Jupcment. Varadachariar, J.—Both these appeals raise 
the same point for determination, namely, the title of the 
appellant’s mother to certain plots of land. One appeal arises 
out of a suit by the Government for possession of these lands 
and the other appeal arises out ofa suit by the appellant against 
the Government for damages for failure to supply water for 
the irrigation of these lands. The learned Subordinate Judge 
has found against the appellant’s title and decided both the 
suits against him. Hence these appeals. 


The appellant claims title through his mother who became 
the owner of these properties by conveyance some time 
in 1922 from four grantees who acquired these properties 
under darkhast grants by Government on the 18th May 1921. 
In the course of 1924 it was reported by succeeding revenue 
authorities that the circumstances under which the darkhast 


grants were obtained justified the cancellation of the grants. 


A recommendation to this effect was made by the Collector of 
Nellore to the Board of Revenue in May, 1924, and the Board 
of Revenue cancelled the grants by order dated the 2nd June, 
1924, The only point that we have got to determine in these 
appeals is whether this order of the Board of Revenue dated 
2nd June, 1924 was an exercise of its power of cancellation 
within the time available to the Board to do so under the 
darkhast rules. 


At the time that the darkhast grants were made, the rules 
in force provided for the Board’s interference in such circum- 
stances without any time limit. But in December 1921 the 
Government sanctioned certain amendments to this rule and in 
the amended form the rule ran as follows :— 


“If at any time within three years of the original or appellate decision 
the Collector or the Board of Revenue is, satisfied that there has been a 
material irregularity in the procedure or that the decision was grossly in- 
equitable or that it exceeded the powers of the officer who passed it or that it 
was passed under a.mistake of fact or owing to fraud or misrepresentation, 
the Collector in the case of an order passed by an officer subordinate to him 
or the Board of Revenue in all cases may set aside, cancel or in any way 
modify the decision”. : 
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-On behalf of the appellant, Mr.- Venkatarama Aiydar has 
contended before us that whatever may have been the Board’s 
power under the rules as it stood prior to 1921, the action of 
the Board in the present case must be judged with reference to 
the amended rule of December 1921 and, so judged, he main- 
tains that the Board could not have validly made the 
cancellation after the expiry of three years from the date of 
the original grant, namely, after the.18th May, 1924. 


Having regard to the dates above stated, an intermediate 
position may arise in this case in view of the language of the 
rule which does not require the order:of cancellation to be 
passed within three years as we find in later amendments but 
only that the Collector or the Board should be satisfied within 
three years as to the existence of grounds justifying cancella- 
..tion. Mr. Venkatarama Aiyar rightly contends that in this 
case we have.no materials to show when: exactly the Board was 
satisfied as to the grounds for the cancellation, whether that 
happened within the three years’ period. It is true that the 
Collector’s recommendation was within the three years’ period 
but the grammatical construction of the rule would suggest 
that the Collector’s opinion will satisfy- the rule only in cases 
where he himself cancels the darkhast but in cases where the 
Board exercised that power it is the Board that must be satis- 
fied as to the existence of the necessary grounds. ` In the view 
we take on another aspect of the case itis not necessary to say 


more about this contention. : 


The learned Subordinate Judge has held-that as the grant | 


was made prior to December 1921 the powers of the Board to 
cancel the same must be determined only with reference to the 
state of the rules as they then existed and not with reference 
toa later amendment. Mr. Venkatarama Aiyar has argued 
before us that that is not the true position, but that on the 
other hand the amended rule must be held to govern all cases 
where the power of cancellation is exercised after the date of 
the amendment. He based his'argument on two grounds: (1) 
that this is in substance a ‘remedial’ provision which ought to 
be so construed as to give a liberal effect to it wherever no 
vested rights are impaired; (2) that this rule is in the nature 
of a processual provision which merely fixes the time limit 
within which the revisional powers of the Board ought to be 
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exercised. We are unable'to agree that either of tbese conten- 
tions can prevail. : 


It is not right to speak.of the amendments as not taking 
‘away a vested right. Having regard to the true nature of these 
darkhast rules as explained in the Secretary of state for India 
in Council v. Kasturi Reddit namely, that they embody the 
conditions under which the Governor-in-Council has delegated 
his powers of disposing of public land vested in the Crown, the 
true legal position is that the darkhast: grant is a conditional 
grant subject to a power of revocation inthe grantor which 
can be exercised at-any time if the grant is found to have been 
obtained in contravention of the conditions laid down in these 
tules. This power of revocation is certainly a vested substan- 
dive right. The expression “remedial? is capable of being 
misunderstood. If it is intended to mean remedial Jaw in the 
sense of adjective law, this argument is practically the same as 
the argument under the second head. If on the other hand it 
is merely meant to indicate cases of relief against hardship as, 
for instance, relief against forfeiture and so on, there is no 
particular hardship in a case like this where a grantor reserves 
to himself the power to put anend to the grant in certain cir- 
cumstances. The circumstances are undoubtedly known to the 
grantee but they are presumed to have been kept back from the 
knowledge of the higher authorities and ‘hence power is 
reserved to the higher authorities to cancel the grant when 
these circumstances come to their knowledge. We are there- 
fore unable to say that the amendment is remedial in the sense 
of relieving a party against any particular hardship. ` 


Going next to the second head of the contention, here 
again, we have to point out that the description of these rules 
as matters of procedure is somewhat misleading. The rules 
deal with a number of matters, some òf them are no doubt 
matters of procedure in the sense that they regulate the course 
to be followed by officers, for instance, holding auction sales 
and in particular cases inviting objections, in particular cases 
allowing a right of .appeal,.and so on. The rules deal with 
other matters as well, one important head of this kind being 
the conditions of delegation of the power of the Governor-in- 
Council. Again, the rules contemplate cases s where there may 








r (1902) LL.R. 26 Mad. 268 at 278: 12 MLJ. 453. 
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be rival claimatits to the grant ofa’ land and’ the disputes ‘:&bboy: ° 


Naid 
between them may have to be settled | as far as’ possible < on judi- te 
cial principles., But nevertheless it will. be a mistake to regard eae 


these rules as standing on the same footing as rules of judicial of State 
procedure. Rules of judicial proceduré may ina sense furnish pay Sen 
some analogy, but, as observed in S appani Asari v. The ee 
arada- 
Collector of C oimbatorel the proceeding i is not wholly. judicial. chariar, J 
Even taking it.that-these rules are in a sense’ rules of proced- i 
ure, the argument that- there‘is no presumption against retros- 
pective operation in the case ‘of rules of procedure | can 
properly be applied: only to ‘rules, regulating the procedure of 
Courts of law. That-is not the position here. It is the. case 
of a grantor, as already explained, reserving to himself or to 
certain of his officers a’power of setting aside the grant. Itis 
therefore not tight to assimilate this part. of the rules to rules 
of procedure governing Courts of law to the extent of apply- 
ing to the former the PiepuEpHOn agai retrospective opera- 
tion. : i 
We are unable to agree- with thé argument that'by their 
very force’ thé words will take in previous. grants as well. 
Looking at the matter in another way, if a grant Has once been 
made to A on certain conditions, the fact that as-from a later 
date grants are-to -be-made. on different, conditions cannot 
reasonably be pressed into service for changing the, conditions 
of the original grant. That seems 3 to us the true ponon in 
the case. 
We accordingly agree:with the decision of the Court ‘below 
and dismiss,the appeals with costs. The appellant.will pay the 
court-fee ‘payable to Government -on. „the memorandum. .of 
appeal in both the cases 2 2) tt 
Ke C. ea dienissd: 


IN THE HIGH COURT OF JUDICATURE AT? oa. 
‘ PRESENT —Mr. Justice’ CORNISH. a 








Doraisami Pillai. ne Í ` Appellant! (Petitioner) ` 
v. R a 

Arumuga Naicker’ ns TA Respondent (Respondent): 

f Provincial ‘Tasolvencs Act (7 'of 1920), S. 44 “(2)—Debtor’s property Doraisami 

attached before ‘judgment by a creditor—Debior transferring ‘property to a Pillai 

third ‘person—Subsequent insolvency of debtor—Creditor not receiving. his v, 

er ee -Arumuga 
. Naicker.. 


bot oe) (1903) LL.R. 26 Mad. 742 at 754: J2MEJ, 417; ; 
Bae A “ea! “©. N6. 74 of 1932, “ ` -+ ++ det Atigust, 1935. 
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dues despite his having proved in insolvency proceedings his, debt—Discharge 
of debtor—Execution by. creditor of his decree against the attached property 
of debtor—S. 44 (2) whether a bar. 


The appellant obtained a money decree against respondent | haviny 
attached respondent’s property before judgment. Notwithstanding the 
attachment, and contrary to it, the respondent alienated the property attached, 
tosome third person. Subsequently the respondent. was adjudicated. an 
insolvent. and the appellant proved his debt due under the decree. The 
appellant received nothing as no assets were realised by the Official Receiver: 
In due course the debtor received his discharge. The appellant then sought 
to execute his decree against the property which he had attached and which 
had been transfered to a third person. 


Held, that if the property at the time of the adjudication was the pro- 
perty of the debtor, or if it had come into the hands of the Official Receiver 
for realisation, after the discharge it would no longer have been open to the 
appellant to pursue his claim against the debtor or against his property. But 
the effect of thejtransfer contrary to S.64 of the Civil Procedure Code was. 
not to make the transfer absolutely void,.so that the property could still be: 
treated as the assets of the debtor notwithstanding the transfer. 

Naranap pier v. Chidambaram Pillai (1932) 63 M.L.J. 945 at 947, observa- 
tion of Venkatasubba Rao, J., relied on. 

Appeal against the Decree of the District Court of Salem 
dated 4th December; 1931 in A; S. No. 240 of 1931; preferred 
against the order of the Court of the District Munsif of Salem 
dated. 11th August, 1931 and made in R. E: P. No. 659 of 
1931 in O.S. No. 2027 of 1926. 


_S. Panchapakesa Sastri and K. R. Krishnaswami Aiyar 
for appellant. 


Respondent not represented. 
' The Court delivered the following ` 


JupGmEeNT.—The question raised in this Second Appeal 
isan important one, and I should have been glad if it had 
been argued on behalf of the respondent. However, I have 
had: the benefit of a very able argument from the learned 
Advocate of the appellant, and I am‘ satisfied on that argument 
that this appeal should succeed. The facts are that 
the appellant obtained a money decree against respondent, 
having attached respondent’s property before judgment. 
Notwithstanding the attachment, and contrary to it, the 
respondent alienated the property to some third person. 
Subsequent to these events the respondent was . adjudicated: 
insolvent, and the appellant proved his debt: due- under the 
decree. ` I am told that he recéived nothing, as no ‘assets wêre 
realized. by the Official Receiver. In:-due -course the debtor 


a 
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received his discharge. The appellant then sought to execute 
his decree against the property which he had attached and 
which, as already stated, the debtor had transferred prior to 
his insolvency: Both the lower Courts have held -that S. 44 
(2) of the Provincial Insolven¢y Act is a bar, in the appellant’s 
way. The section states that, save as provided by sub-section 
(1), an order of discharge shall release the insolvent from all 
debts provable under the Act. The argument which prevailed 
. in the lower Court was:that this decree debt being a debt 
provable in the insolvency the debtor’s discharge. absolved him 
from all further liability in respect of it. But it seems to me 
that this view of the position is hardly sufficient to dispose of 


the case. If the property at the time of the adjudication was 
the property of the debtor, or if it had come in to the hands of ' 


the Official Receiver for realisation, I think that after the 
discharge it would no longer have been open to the appellant to 
pursue his claim against the debtor or against his property. 
But the effect of the transfer contrary to S. 64 of the Civil 
Procedure Code was. not to make the transfer absolutely void, 
so that the property could still be treated as the assets of the 
debtor notwithstanding the'transfer. ‘Thus in Naranappier v. 
Chidambaram Pillai1, Venkatasubba Rao, J., has stated :— 

“ The section does not provide that the transfer shall be void absolutely 
or without limitation but only ‘as against all claims enforceable under the 
attachment’. That means, that the purchaser is subject ‘to the same liabili- 


ties as the judgment-debtor was. . . The transfer is Subject to the, claims 
under the attachment.” 


I think it cannot be said. that the transferee ede ina 
better position by reason of his. transferor’s subsequent dis- 
charge by the Insolvency Court, or that the. transferor’s 
discharge operates to relieve the property in the hands of the 
transferee from subjection to the claims under the attachment. 
For these reasons I am of opinion that this appeal should be 
allowed. with costs and that appellant should be allowed to 
proceed with his execution: 


Ree — Appeal allowed. 


"set (1932) 63 MLJ; 945 at 947.: -` 
101 
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Bhalambai. 
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UN THE HIGH COURT OF JUDICATURE-AT MADRAS. 


PRESENT ee “VENKATASUBBA Rao, Ceu Chief 
Justice. 


A. K. Bijili Sahib’ we `.. Petitioner* Reia 
v.’ ' ' i 
Dadhamia ‘Bhalambai .. Respondent (Petitioner). 


Pleader—Claim to retain client's papers on the ground thata part of fees 
was not paid—Whether sustainable—Retention o f ‘papers whether profes- 
sional misconduct to be dealt with under S. 14, Legal Practitioners Act 
{XVIII of 1879). ae . : 

A pleader can claim to retain his clien? $ papers ori the ee that part 
of his fees was not paid. Hence he is not guilty of professional misconduct 


as to be dealt with under S. 14 0f the Legal Practitioners Act. ` 


Rajah Muthu Krishna v. Nurse, (1921) LL.R. 44 Mad. 978: 41 M.L.J. 


' 213, ‘Wallis, C. J’s observation relied on. ` 


The question whether a legal practitioner in India has the right of pos- 
sessory lien over his client’s papers left open. 


Petition under Ss: 115 of. Act V of 1908. and 107, of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Tinnevelly dated 30th meee 
1934-and made in O. P No. 27 of 1934. . 

S. Ramachandra Aiyar for petitioner. 

“N. Babu Rao for respondent. ` 

‘The Court delivered the following 

Jupcmenr.—It is unnecessary to consider whether ` ‘the 
learned Judge’ has followed. the correct.procedure as laid down . 
in S. 14 of the Legal Practitioners Act. The pleader in question 
claimed to retain ‘his client’s papers on the ground’ that a part 
of his fees was not paid. The learned Judge does not give 
a finding whether. any portion of the fee was still due, but 
throughout the discussion, he seems to asstime that the pleader’ s 
allegation is true. There’ is a clear finding that the other 
allegations of - misconduct made against the pleader are 
exaggerated, if not baseless. The only question then i is, can it 
be said that the pleader was guilty of professional misconduct 
on the ground that he refused to part with the papers? I do 
not propose to. decide finally whether a legal practitioner in 
India has the right of possessory lien. In Rajah Muthu Krishna 
v. Nursel, Wallis, C. J., in the following sentence assumes 
that he has such a lien: 





~ CRP. No. 1763 of 1934077" “17th Septétiber, 1935. 
1. (1921). EER. 44 Maid 9 978. 4LML. LJ. 213. 


aka 


Lxix] , THE MADRAS LAW -JOURNAL REPORTS. 803 


` “ They can insist on payrnent of their fees in advance or rely on their lien 
on the client’s papers and’ on the fruits of the litigation as well as on theit 
Tight to sue for their fees”. > i > C 


If this corréctly expresses the law on the nein’ it” is 
obvious that the petitioner was entitled to insist on the payment 
of his fee before parting-with the papers. In Ghulam Mohideen 
Sahib v. Md. Oomer Sahibi, I held that an-Attorney has what 
is known as a paticular lien on the fruits of a judgment 
recovered. by his. exertions. In Krishnamachariar v. The 
Official Assignee of Madras? a’ Bench.of this Court held that 


this privilege does not extend to an Advocate. The lien claimed ` 


in the present action is the possessory and not the particular 
lien: It is unnecessary for me to pronounce finally on the 
point, but it is perfectly clear that having regard to the state of 
the law, it is impossible to hold that the petitioner acted 
wrongly. in claiming to retain the papers.. I am therefore ‘of 
the opinion that the lower Court’s view that the petitioner was 
guilty of professional misconduct, is VRE and the indig to 
that effect is vacated. . C i 

The petitionet’s, counsel does not complain edad the 
lower Court’s order in so fat as it directs the return of the 
record. 

In. the circumstances I make'no order:as to costs. 

Kc Petition: allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 

nae „PRESENT :—Mr. Justice. CURGENVEN AND. Mr. Justice 

K. S. Menon. 

N. Subramania Aiyar is 5 Appellant* (first Reponden t in 
: S.-A. No. 1247 of 1929 -on the 

file of the High C ourt-Plaintiff ) 





VS. R. S. Ramasubba Aiyar ae y 
> and others >. . + aun p ae (Appellants 2 and 
5 a ; as “3 and RES PORANI 2 to 5 in 
: Do. Defendants). 
“Transfer” of ei Act UV of 1882); S. 130—Transfer of chose i in 
action—Subsequent transfer of actionable claim. against, same person ta 
another-—N otice to debtors by the subsequent assignee earlier. than that of thé 
prior transferee—Priority of claim to whoni—Title tothe claim when rejected, 
5. 130.of the Transfer of ' Property | Act lays. down that the title vests in 
the assignee or transferee on the execution .of the transfer deed, and no 
further action on his part, such as sending a notice: to the debtor as under 
the he English’ law,.is necessary to complete: his titles - . f 
1. (1930) 60 M.L,J. 133, a a ` (1931) MLJ. 185. 
* L. P. A. No. 19 of 1934. ` ai al «2nd May, 1935. 
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Subramania 
Ayyar 
V. 
Ramasubba 
Ayyar 


K.S. 
Menon, J. 


Subramania 
Ayyar 


V. 
Ramasubba 
Ayyar 


K. S. 
Menon, J, 


804 THE MADRAS LAW JOURNAL REPORTS, [ VOL: 


A ticket-holder in a chit fund executed in favour of his creditor (plain- 
tiff) a hypothecation bond on 15th August, 1919, in respect of the subscrip- 
tions he had paid for five instalments to the chit fund but again on 5th Octo- 
ber, 1921, he with his brother executed another hypothecation bond in favour 
of another creditor (defendant 5) in respect of the amounts paid by them for 
six instalments to the chit fund (including the amount paid for five instal- 
ments for which already a hypothecation bond had been executed). Defend- 
ant 5 gave notice to the debtor on 6th October, 1921, i.e., earlier than that of 
the plaintiff on 26th October, 1921. The ticket-holder defaulted in payment 
of his subscriptions after the sixth instalment, and the managers of the chit 
paid thè paid-up subscriptions to the fifth defendant in 1926 when the chit 
terminated. Ina suit by the plaintiff for the recovery of the amounts from 
the managers the fifth defendant contended that he was entitled to priority 
over the plaintiff by reason of his prior notice. 

Held, that priority was determined by the date of execution of the deed 
of transfer, as under S. 130 of the Transfer of Property Act there is no 
warrant for the view that thetitle of the transferee will not be complete 
until a notice is issued to the debtors. The rule of English law that in cases, 
of assignments of choses in action notice is necessary to perfect the title of 
the assignee is inapplicable in the face of S. 130 of the Transfer of Property 
Act. Deurle v. Hall, (1823) 3 Russ. 1: 38 E.R. 475, not applied. 

Appeal under Cl. 16 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Butler dated 2nd Febru- 
ary, 1934 in S. A. No. 1247 of 1929 (A. S. No. 10 of 1929, 
Sub-Court, Tinnevelly O.S. No. 258 of 1926, D. M. C., 


Tinnevelly). 


S. Ramaswami Aiyar (assisted by V. K. Srinivasa Aiyangar) 
for appellant.—The contention that priority dates from notice 
is not open’ under”the ‘Transfer of: Property Act. S. 130 
applies to this case which is one of a hypothecation of an 
actionable claim; Muthukrishnier v. Veeraraghava Atyarl 
and Gopalakrishna Aiyar v. Gopalakrishna Aiyar?. S. 130 isa 
deliberate departure from the English: law as laid down in Dearle 
v. Halls and from the older section in the Act before the 
amendment of 1900. See the High Court’s observations in 
Mulraj Khatan v. Vishwanath Prabhuram Vaidyat. The decision 
in Dearle v. Halls, proceeded on three grounds (1) negligence of 
the prior mortgagee (2) the rule about reputed ownership as 
defined in Ryall v. Rowles5. See White and Tuder L.C. Vol. I, 
p. 90, (3) title of the transfer being perfected by notice. The 
first ground was discarded later on; see Foster v, Cockerell6. The 
second ground ceased to have any force when the later Bankruptcy 
Acts confined the rule in Ryall v. Rowles to trade debts (cf. the 


1. (1912). LLL.R. 38 Mad. 297. 2. (1909) LL.R. 33 Mad. 123. 
3. (1823) 3 Russ. 1 at 12: 38 E. R. 475. 

(1912) L. R. 40 I. A. 24=1. L. R. 37 Bom. 198=24 M. L. J. 60 (P. C). 
> 5, (1749) 1 Ves. Sen. 348: 27 E.R. 1074. 
z.. > 6, (1835) 3 CL & F. 456: 6 E. R. 1508. 
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Indian. Presidency. Towns Insolvency Act,. S. 52). The third 
ground was the only one on which the rule in Dearle v. Halll was 
finally rested; See Dallas, In re? Lake In re, Cavendish Ex parte3 
see also Ward v, Duncombe* where the rule was severely criti- 
cised.. This ground was recognised by S. 25 (6) of the Judicature 
Act (1873).which hasbeen re-enacted by S. 136 of the Law of 
Property Act (1925). The same principle was followed in fram- 
ing Chapter VIII of the Transfer of Property Act, 1882 but in 
1900 the chapter was revised in accordance with: a‘ differ- 
ent principle viz. that title is perfected by the transfer 
independently of notice. The passage in Mulla’s Law -of 
' Insolvency p. 322 takes no note of the Transfer of Property Act 
and is only a statement of English Law. The rule in Dearle v. 
Halli can in any case be applied only if the later transferee paid 
money without actual or constructive notice of the prior transfer 
and also if the trustee of the fund or debtor had no such notice; 
see Fisher on Mortgages (7th Ed.) pp. 513-515. In this case the 
finding is that the fifth defendant did not pay any money when he 
took his mortgage but took it in discharge of an earlier promissory 
note. A fresh advance is necessary, cf. S. 78, Transfer of Property 
Act; Mutual Life Assurance Society v. Langleys, 


B. Sitarama Rao (with K. S. Champakesa Aiyangar and 


S. R: Krishnamachariar for respondent.—S. 130 of the Transfer 
of Property Act does not apply to this case. S. 130, does not lay 
down any rule of priority. The question of priority has therefore 
to be decided in accordance with the English Law; see Sreeram 
Narasiah v. Ramireddi Venkataramiah6 and The Co-operative 
Hindusthan Bank, Lid. v. Surendranath Det, Besides in this case 
the transfer to the plaintiff was only of 5 out of 6 instalments of a 
chit and therefore of a part of a debt. A part of a debtis not an 
actionable claim under the Transfer of Property Act and the rule 
as to transfer of actionable claims in S. 130 does not apply to such 
cases; see Doraiswami Mudaliar v. Doraiswami Aiyangars, Forster 
v. Baker1ó and Steel Wing Company, Limited, In reli, 


S. Ramaswami Aiyar in reply.—The question whether a part 
of a debt can be transferred under S. 130 is concluded by S. 7-of 
the Transfer of Property Act as well as by decisions of this Court 





f 1. (1823) 3 Rugs. 1: 38 E. R. 475. ° 
2. (1904) 2 Ch. 385.7 `` -< ' .3.- (1903) 1K. B. 151 at 154. 
; ‘ ‘4. (1893) A.C. 369. 
5 i 5. (1886) 32 Ch. D. 460 at 468. ge te a 
<i ~ -6. -- (1918) I.L.R.-42-Mad: 59 :-35 Mla J: 450; - --- + -namun 
7. (1931)-LL.R. 59 Çal. 669: 8 Mulla’s Insolvency p, 329. 
9. (1924) 48, M. L.J. ~~ ‘at ‘438, - 10. (1910) 2 - È. 636. 
; -(4921). 1 Ch. D. 349.” 
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in Rajah òf Ramnad.v. Subramaniam Chettiàårl, Raja of Kalahasti 
v, Verkatappanayanim2 and Muthiah Chettiar v. Lodd Govinda 
Doss8, In. this case if. the question had been raised in the lower 
Court it could have been shown that the assignment to plaintiff was 
not part of a debt and .that the paid-up: subscription for. each 
instalment was under the terms of the contract a separate debt. 


The judgment of the Court was delivered by 


R. S. Menon J.—This is an appeal against the judgment 
of Butler, J., dismissing the suit brought by the appellant on 
the basis of a hypothecation bond executed to him by one 
Chellam Aiyar in respect of the subberspicne paid by the latter 
towards a chit fund. T 


Chellam Aiyar had taken a ticket, in a chit fund, which 
was being managed by a firm known as S. K. S. N., of which 
the first defendant, the father of the. defendants 2 and 3 and 
the grand- father of the fourth defendant were, partners. As 
Chellam Aiyar was indebted to the plaintiff, he executed the 
hypothecation bond, Ex. B, in favour of the plaintiff on 15th 
August, 1919 in respect of the subscriptions he had paid for 
five instalments in the chit. fund. On 5th October, 1921, 
Chellam Aiyar and his brother, Krishna Aiyar; executed 
another hypothecation bond Ex. Il, in favour of the fifth 
defendant in respect of the amounts’ paid by them for six 
instalments in the chit fund, (including the amount paid for 
five instalments for which Ex. B, had already been executed). 
The fifth defendant gave notice, Ex. IV, to the first defendant 
on 6th October, 1921. The plaintiff also sent notices to the 
first and third defendants on 26th October, 1921 (vide. 
Exs., E-2 and E). The amount of the subscriptions was, 
however, not payable by the stake holders, according to the 
terms of the chit fund, till 14th July, 1926. Plaintiff, there- 
fore, sent notices again to the first defendant, demanding 
payment of money in July, 1926 ( Ex. H). The fifth defend, 
ant, also made a demand at about the same time (Ex. V), 
Ignoring the claims of the plaintiff, defendants 1 and 8 paid 
the amount to the fifth defendant and obtained the receipt 
Ex. VIL: ‘In ‘the suit by the plaintiff for recovery of- the 
amount from defendants 1 to 3 eae Foust defendant having 





1. (1928) I i. R. 52 Mad. 465 at 482, 495. 
2. © (1927) 27 L.W: 544 at 544, "548, 559 (F.B,). 
3. (1921) LL.R. 44 Mad. 919: 41 M.L‘J. 316 (F.B.). 
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been exonerated), the fifth defendant contended that the 
plaintiff was guilty of gross negligence inasmuch as he did not 
secure the chit fund receipt book and did not give notice to 
defendants l-to 4, and that he (the fifth ae) was 
entitled to priority over the plaintiff. 


The: ttial Court accepted the contentions of the fifth 
defendant and dismissed the suit. The lower appellate Court 
found. against the. fifth defendant and decreed the suit. 
Butler, J., accepted the finding of the lower appellate Court 
that the plaintiff was not guilty of gross negligence, but held 
that as the plaintiff did not give notice of the transfer in his 
favour to defendants 1 to 3, he was not entitled to priority 
over the fifth defendant, applying the principle laid down in 
‘the case of Dearle v. Halli and dismissed the suit. It will, 
therefore, be seen that the lower appellate Court and Butler, 
J., held, and we think, for very good reasons—that there was 
no negligence on the part of the plaintiff. “We did not, ` there- 
fore, allow the fifth defendant to argue it over again. 


The only question for decision, therefore, is which of the 
hppothecations—the plaintiff’s or the fifth defendant’s—is enti- 
tled.to priority.- Chellam Aiyar’s right to receive the amounts 
subscribed by him for the chit fund is certainly an actionable 
claim. That claim (in respect of the five instalments paid by 
him) must be deemed to have been effectively transferred by 
him to the plaintiff when he executed the hypothecation bond 
Ex. B. No other. act on the part of Chellam Aiyar or the 
plaintiff was necessary to complete the title of the plaintiff to 
recover that amount, for S. 130, Transfer of PIPPO Act 
lays down: , 

“ The transfer of an actionable claim. . . «+ Shall be effected only 
by the execution of an instrument in writing signed by the transferor or his 
duly authorised agent and shall be complete and effectual upon the execution 

‘of such instrument, and thereupon all the rights of the.transferor, whether 
by way of damages or otherwise, shall vest in the transferee whether such 
notice of the transfer, as is hereinafter provided, be given or not”. 

There is nothing- in ‘this.section to warrant the view that 
the title of the transferee is not complete until-a notice is issued 
to the debtors. The proviso to that section. is only for, the 
benefit of the debtor in case he pays the amount to the transferor 
before he receives a notice of the transfer from the transferee. 


tonet eee CF nec e Badh min ove et rer ee een set ee AAIE re eres a a 
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That proviso has nothing to do with the title of the transferee 
or with priority of claims. It must, therefore, be held that the 
plaintiff perfected his title to recover the debt in question on 
15th August, 1919, the date of execution of Ex. B. For the 
same reason the title, if any, of the fifth defendant to recover 
the same debt must be deemed to have been perfected on 
5th October, 1921, the date of execution of Ex. II. 


The question then is whether, though the 5th defendant 
obtained title to recover the debt only two years after the title 
vested in the plaintiff, he is entitled to priority over the plaintiff, 
simply because he happened to give notice of his claim to the 
debtors, defendants 1 to 3, before the plaintiff did so. Under 
the English Law he would certainly be entitled to such priority, 
and the reason for it is clear. According to the Bankruptcy 
Law which was in force at the time the case of Dearle v. 
Halll was decided,.in cases of assignments of choses in action, 
notice was necessary in order to take the property out of the 
order and disposition of the bankrupt. The doctrine was exten- 
ded to. other cases also and it came to be held that the title of 
an assignee of a chose in action was not complete until he gave 
a notice of the assignment to the debtor. This was subsequently 
recognised in the Supreme Court of Judicature Act, 1873 (vide 
S. 25 (b)). If, therefore, a notice is essential to perfect the 
title of an assignee, that assignee who gives notice earlier, per- 
fects his title earlier than the one who gives one subsequently, 
and naturally gets priority over the latter. This makes it clear 
why, under the English Law, priority in the case of successive 
assignments of choses in action, each one without notice of the 
earlier one, is determined by the date of the notice to the 
debtor. But in India no such notice to the debtor is now 
necessary to perfect the assignee’s title. As already observed 
S. 130 of the Transfer of Property Act lays down that the’ 
title vests in the assignee on the execution of the transfer deed, 
and no further action on his part, such as sending a notice to 
the debtor, is necessary to complete-his title. In such cases, 
priority has ordinarily to be determined with reference to the 
date on which the title vested in the transferee. In cases 
where the earlier transferee is guilty of gross negligence, or is 


1.. (1823) 3'Russ. 1: 38 E. R: 475. 
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estopped, and the subsequent transferee ‘takes-the assignment 
without’ notice of the eaflier one, different.considerations may 
arise. But ordinarily, the date of execution of the deed of 
transfer should determine priority. We are therefore, of the 
opinion that the application of the rule laid down in the case of 
Dearle v. Hall! to cases coming within S. 130 of the Transfer 
of Property Act is not at all warranted. We, therefore, hold, 
differing from Butler, J., that the plaintiff is entitled to priority 
over the fifth defendant. 

Mr. Sitarama Rao then raised -another question, namely 
that as the transfer in favour of the plaintiff, was only in 
respect of part of the debt due to Chellam Aiyar, it was invalid, 
and that the transfer did not come within S. 130 of the 
Transfer of Property Act. But, as this objection was not 


taken either in the lower Courts or before Buitler, J., and as — 


the plaintiff had no opportunity to meet it with necessary 
evidence, we did not allow it to be argued. 

We therefore allow the appeal, set aside the judgment of 
Butler, J., and restore that of the lower appellate Court. The 
respondents must pay the the costs of the appellant in this 
Court and in the Second Appeal. 


K. C. Appeal allowed. 


IN THE HIGH COURT OE JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE WADSWORTH. 





Alluri Krishnamaraju .. Appellani* (second 
Defendant). 
v. 
Sri Alluri Venkatapathiraju, Receiver of 


Chanchirada Estate and another .. Respondents (Re- 
a : céiver-Plaintiff. 


, Madras Estates Land Act (I of 1908), S. 42 (2)—Suit by landholder for 
reni—-Application to pay rent after issues were framed in the pending suit— 
Whether such an application could be granted to vary the rent in the period 
prior to it. : Hae SS 

. It is unreasonable that a landholder should allow the ryot to cultivate his 
holding for 3 years under a patta the terms of which prescribe a pre-existing 
rate of rent and then after he has filed a suit for rent éndeavour to get.those 
rates alteted by an application which is to have retrospective effect. S. 42 (2) 
of the Madras Estates Land Act never contemplates an application to a 

. ae Oy © -i (1823) 3 Russ. 1: 38E; R. 475. 
*S. A. No. 722 of 1932. . . 6 2. i i> ox , 26th August, 1935 
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Collector should have the effect-of nullifying the basis of the contractual 
relationship of the parties fora "period prior to the filing of the application 
and certainly it would be 4 véry extreme extension of the powers of the 
Collector to permit on the strength of an application filed after issues have 


‘been joined in a pending suit.to alter the contractual relationship of the par- 


ties upon which that suit ought: to, have been based. . 
Srinivasa Aiyangar v. Abdul Rahim Sahib, (1917) 6 L.W. 108 re ferred to. 

Second Appeal against the decree of. the District Court of 
West. Godavari at Ellore in A. S. No. 203 of 1930, preferred 
against the decree of the Court of the Deputy Collector of 
Narsapur Division in S. S. No. 8 of 1929. 

V. Patiabirama Sastri for. appellant. 

A. Satyanarayana for respondents. 


The Court delivered the following 

JupGMEeNT.—The appellant was the defendant in a suit for 
rent under the Madras Estates Land Act. After issues had 
been framed in the suit and after the defendant had contended 
that the rate of rent claimed was excessive, the ‘plaintiff (the 
land-holder) filed an application under S. 42 (2) of the Act 
praying for an alteration in the rate of rent dué under the 


patta with reference to the excess area in thé defendant’s. 


holding and asked that that alteration should have effect for 
the fasli years in respect of which rent was being claimed ‘in the 


suit. The alteration prayed for was in fact an alteration of 


the rent in the patta to the rent claimed in the suit. The 
learned Sub-Collector instead of disposing of this application 
separately allowed it to go along with the suit and passed 
orders on it in one sentence embodied in the judgment in the 
suit, which judgment however is not superscribed as’a judg- 
ment in the application though undoubtedly it was intended to. 
terminate the application as well as the suit. The learned. 
District Judge, who heard the first appeal, decided that the 
order in the application operated as res judicata to bar the 
appeal against the decision in the suit. It is rather difficult to. 
see how a contemporaneous decision on an application filed 
after the suit was filed can be a decision on a matter “directly 
and’ substantiallay in issue in a ‘former suit” between the 
parties “so as to bar any subsequent suit”. That question 
however does not-really arise in the view that ‘I take ‘on the 
main question whether an application- filed under S. 42 (2) 
after issues have been: joined in a suit for rent can have the 


effect of validly altering the rent for the previous years for 
ae 
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which rent is claimed i in the suit itself: .It is argued for the 
respondent on, the analogy of the ruling in Narayana Pantulu 
v. Veerabadra Rajul that a Court which is trying a suit for 
rent has a duty.to determine what is-the proper rate of rent 
and that incidentally it may determine the amount of rent due 
and not paid on excess area for which rent is claimed with 
reference to S. 42 (1) (a) of the Act. This argument may 
be tenable when there is no dispute regarding the excess area 
or the rent due thereon. But when there is a dispute Cl. (2) 
comes into force. This clause under the old Act with, which 
we are now concerned reads as follows :— 

“Provided that, in cases of dispute, no alteration of the amount of rent 
under this section shall be allowed except under the order of the Collector 
upon application made to him for that purpose by the land-holder or the ryot 
concerned”. 

Now it has been held by a Beach of this Court in Srinivasa 
Ayyangar v. Abdul Rahim Sahib2 that a suit for enhanced rent 
on the ground of increase inthe total area cultivable by the 
pattadar is not maintainable unless the: land-holder obtains the 
order of the Collector under S.42 (2) sanctioning such an 
enhancement. That case was one in which no application at 

‘all was filed. But their Lordships observe that “the suit for 
excess rent will not lie until the land-lord has obtained an order 
of the Collector under S. 42 (2)’’ apparently contemplating the 
obtaining of the order as a condition precedent to the filing of 
the suit, though of course in that particular case no order 
having been obtained, it cannot be Said to have been definitely 
ruled that a suit will not lie for enhanced rent when the 
application under S- 42 (2) is submitted after the suit is filed 
but prior to the hearing. Looking at the matter broadly, it 
seems to me that when there has been an exchange of patta 
and muchilika, the Act contemplates that the relations between 
the landholder and tenant should be governed by the patta and 
muchilika. exchanged. unless there has been some variation 
thereof by a procedure approved by the Act. When this variation 
arises out of the discovery of an excess extent S. 42 lays it 

* down that the ryot should be liable to pay for that excess but 

specifically provides that in case of dispute the prevailing rates 
shall not be altered except under the order of the Collector. It 
seems to me unreasonable that the landholder should allow the 
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ryot to cultivate his holding for three years under a patta the 
terms of which prescribe a pre-existing rate of rent and then 
after he has filed his suit endeavour to get those rates altered 
by an application which is to have retrospective effect. Ido 
not believe that it was contemplated when S. 42 sub-cl. 2 was 
drafted that an application to the Collector should have the 
effect of nullifying the basis, the contractual relationship of the 
parties for a period prior to the filing of the application and 
cartainly it would be a very extreme extension of the powers 
of the Collector to permit him on the strength:of an applica- 
tion filed after issues had been joined in a pending suit to alter 
the contractual relationship. between the parties upon which 
that suit ought to have been based. 

In this view I hold that the order of the learned Sub- 
Collector varying the rates of rent on,the suit lands cannot 
have any force for the period prior to the filing of the applica- 
tion. The appeal is therefore allowed and the Lower Court’s 
decree will be modified. The plaintiff can only be given a 
decree for rent at the rate of Rs. 5-4-9 which is the rate speci- 
fied in the patta accepted by the defendant. The Respondent 
will pay proportionate costs in the first Court and full costs in 
both the appellate Courts. . 

K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
Present:—Mr. Justice ManmAvAaN Nair anp Mr, 
Justice Burn. on 
Appadurai Nainar .. Petitioner* 
U. i 
Sampath Rao Nainar and another .. (Accused 2 to 4). 


Criminal Procedure Code (V of 1898), S. 195 (1) (b)—Persons accused 
of forging a promissory note—Chargeable under S. 193, Indian Penal Code— 
Panchayat Court which found the note to be forged not filing a complaint 
against the persons—Court whether it would take cognizance of the offence 
against them without sanction of proceedings by the Panchayat. Court— 
Whether the trial Magistrate could bring in the accused under any other 
provision of the Penal Code and convict them—Village Courts Act (I of 
1889), S. 77—N ced for amendment. 

- Where on a promissory note accused 1 brought a suit in the Panchayat 
Court against the complainant, and the suit was dismissed on the ground the 
note was a forgery, but the complainant filed a complaint against accused 1, the 
maker of the note, accused 2 the writer of the note and accused 3 and 4 the 
attestors, and a preliminary objection was raised that for want of complaint 








~~ 


* Cri. Mis. P. No. 327 of 1925.- , 6th August, 1935. 
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against the accused by the Panchayat Court which had held the note to bea 
forged one, subsequent criminal proceedings were barred. 


’ Held, that having regard to the fact that the promissory note was alleged 
to be false and that it was brought into existence for the purpose of filing a 
suit and realising the money from the complainant, the offence committed 
would fall under S. 193, Indian Penal Code, and sanction for taking proceed 
ings (which was lacking in the case) of the Panchayat Court or of such 
Court to which it was subordinate would be necessary to enable the Court 
to take cognizance of the offence. The Magistrate was not entitled to take 
cognizance of the case under any other provision of the Code if clearly an 
offence under S. 193 of the Penal Code or any other section mentioned in 
S. 195 (1) (b) had been committed. 


In re, Ravanappa Reddy, (1931) LL.R. 55 Mad. 343: 62 M.L.J. 755, 
followed. Sog 


Need for amending of S. 77 of the Village Courts Act by providing that 
S. 476, Criminal Procedure Code also would be applicable to proceedings of 
Panchayat Court, pointed out. 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to quash the-committal order 
of the Court of the Second Class Magistrate of Wandiwash 
dated 29th March, 1935 and passed in P. R. C. No. 13 of 1934. 

K. S. Jayarama Aiyar and G. Gopalaswami for petitioners. 


A. Narasimha Aiyar for The Public Prosecutor on behalf 
of the Crown. 


Order of the Court was delivered by 


Madhavan Nair, J.—This is an application to quash the 
commitment of accused 2 to 4 in P. R. C. No. 13 of 1934 on 
the file of the Second Class Magistrate’s Court, Wandiwash 
in the following circumstances. 

A suit on a promissory note alleged to have been executed 
by the complainant in the case was instituted against him before 
a Panchayat Court by the first accused. The writer of the 
promissory note is accused 2 and accused 3 and 4 are the 
attestors. For the purpose of this Criminal Miscellaneous 
Petition it may be taken that the suit was.dismissed by the 
Panchayat Court on the ground that the promissory note was 
a forgery. Subsequent to its dismissal, a complaint with 
respect to an offence under S. 467, Indian Penal Code (forgery 
of a valuable security) was filed against the plaintiff in the 
case who is the first accused, and accused 2 3, and 4 who are 
as already stated the writer and the attestors of the promissory 
note. On a preliminary objection on behalf of the first accused 
the case against him was not proceeded with for want of a 
complaint from the Panchayat Court to take cognizance of the 
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offence and an order was passed to that effect on 23rd 
November, 1934, dismissing the complaint against him. The 
preliminary objection on behalf of the first accused was based 
on S. 195 (1) Criminal Procedure Code, which says that: 
“No Court shall take cognizance of any offence described in S. 463, 
Indian Penal Code, (forgery) etc., when such offence is alleged to have been 
committed by a party to any proceeding inany Court in respect of a docu- 
ment produced or given in evidence in such proceeding except on the com- 


plaint in. writing of such Court or of some other Court to which such Court 
is subordinate”: 


As the Panchayat Court had not filed a complaint, it 
was argued that S. 195 (1) (b) was a bar to proceedings 
against the first accused as the offence is alleged to have been 
committed by him who was a party to a proceedings in the 
Panchayat Court and this argument was accepted. The case 
against accused 2 to 4 was proceeded with and they have been 
committed for trial to the Sessions Court. 


On behalf of the petitioners, Mr. Jayarama Aiyar argues 
that no proceeding can be started against them also, because of 
the bar under S. 195 (1) (b) Criminal Procedure Code. His 
argument is this, that the allegations contained in the complaint 
against these petitioners amount to an offence under S. 193, 
Indian Penal Code and S. 195 (1) (b) isa bar to the taking 
of cognizance of such a case without a complaint from the 
Court wherein the offence was committed. S. 195 (1) (b) 
Criminal Procedure Code, says that: 


“ No Court shall take cognizance of any offence punishable under certain 
specified sections of the Indian Penal Code, of which one is S. 193, when such 
offence is alleged to have been committed in or in relation to any proceeding 
in any Court except on the complaint in writing of such Court or of some 
other Court to which such Court is subordinate”. . 

The first paragraph of the complaint translated runs as 
follows :— 

“ With the object of collecting money from me accused 1 fraudulently 
brought into existence a bond dated 26th May,*1931, purporting to have been 
executed by me, written by accused 2 and attested by accused 3 and 4 and has 
filed a suit thereon in the Srirangarajapuram Panchayat Court with a view ta 
collect money and I received summons and plaint copy”. 

The other paragraphs are not relevant for the purpose of 
this petition. It is argued that it is clearly stated in this 
paragragh that the promissory note on which the suit before 
the Panchayat Court was instituted was fraudulently brought 
into existence by the parties concerned ‘for the purpose of 
filing a suit and recovering the money fromthe complaint.’ If 
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this is the true construction of the paragraph in the complaint, 
there: can. be no doubt that the offence alleged falls clearly 
within the provisions of S. 193, Indian Penal Code, and so, 
without a complaint from the Panchayat Court or of any Court 
to which such Court is subordinate the Magistrate cannot take 
cognizance of the complaint. On behalf of the Public Prosecutor 
it.is argued that the paragraph referred to is not susceptible of 
any other interpretation that this, viz., that the parties have 
concocted or fraudulently brought into existence a ‘promissory 
note and ‘have now filed å suit thereon with:a view to recover 
money.: The argument is that the object.of concocting the pro- 
‘tmissory note may not necessarily have been to institute a suit to 
recover money. The promissory note was concocted and kept 
with the parties; and afterwards a suit was instituted, the 
concoction of the promissory note,..not being necessarily 
with a view to institute a suit upon it. If so, S. 193, Indian 
Penal, Code, can have no application and it cannot be said that 
an offence under S.193, Indian Penal Code, has been commit- 
ted. We have had the original Tamil read tous. We must 
accept the construction put upon the paragraph by the learned 
Advocate for the petitioners. There is nothing in the 
complaint nor has any circumstance been brought to our notice 
to show that the object of the fraudulent creations of the 
promissory-note was something other than the institution of 
the suit by which it was followed. We understand the para- 
graph to mean that the promissory note was brought into 
existence for the purpose of filing.a suit and realising the 
‘money from the complainant. If so, having regard to the 
fact, that the promissory: note was alleged to be false, the 
offence committed would fall under S. 193 Indian Penal Code, 
and sanction for taking proceedings (which. is lacking in this 
case) of the Panchayat Courtsor of such Court to which it is 
subordinate is necessary to enable the Court to take cognizance 
of the offence. No doubt a case of forgery may be alleged 
against the parties. But it has been held.in this Court in 
In re, Ravanappa Reddy! that parties should not be allowed to 
evade the provisions of section 195 (1) (6) Criminal Proced- 
ure Code, by filing a complaint under another provision of the 
Penal Code if clearly an offence under S. 193 or any other 
section mentioned in S. 195 (b) has been committed. Follow- 


1- -(1931) LL.R. 55 Mad. 343: 62 M.L.J. 735. 
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Appadurai ing that decision’ we hold that the Magistrate was not entitled 
oe to take cognizarice of the casé and the-order of comitment | 
Sampath must therefore be set aside. We accordingly quash that order. 
Nainar. The position reduces itself to this, here is an instance of 

Madhavan persons’ who are alléged to have committed an offence under 
Nair, J. S_ 467, Indian Penal. Code. Having regard to the provisions 

of S. 195 (b) and the ‘decision of this Court in In re, Rava-! 

nappa Reddil no proceedings can be started against them with 
respect to this offence. S. 77 of the Village Courts Act says 

that nothing in Criminal Procedure Code is applicable to Vil- 

lage Courts except S. 463. If so, as my learned brother who 

has referred this case to a bench states in his order “Section 

476, Criminal Procedure Code, car have no application and 

nobody can be prosecuted for fabricating false evidence for 

use in a Panchayat Court.: The combination of all these 

rulings In re, Ravanappa Reddil and Perianna Muthiran v. 

Vengu Atyar2 and In re, Parameswaran Nambudri8, results in 

this; here are three persons who seem to have forged a valu- 

able security (an offence punishable with transportation for 
life) but they cannot be tried because the forgery was commit- 
ted in order to fabricate evidence for use in a Panchayat 

Court. This position is certainly not satisfactory. In our 

opinion the difficulty can be got over only by suitably amending 

S. 77 of the Madras ‘Village Courts Act by providing that 

S. 476 also of the Criminal Procedure Code would be appli- 

cable to proceedings of the-Panchayat Court. 


K. C. Order of commitment set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE STONE. 


Dharmana Sooramma .. Petitioner* (Petitioner) 
Y. aiiin > . 
Gangu Narasamma and others .. Respondents (Respond- 
ents). 


Suit in forma pattperis—Pauper application—Doubtful points raised— 


Dharmana = Dismissal by the Court of the application—Whether proper. 
sooramma If a pauper application raises a poini which by no means was obvious, 

Gangu then that doubtful point should not be decided at that stage. 
Narasamma. Govindasami Pillai v. The Municipal Council Kumbakonam, (1917) LL.R, 





41 Mad. 620: 34 M.L.J. 399, followed. 


vale (1931) Hae 55 Mad, 343: oom. 735: 
2. che 56 M.L.J.208 3. (1915) LL.R. 39 Mad. 677. 
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Petition under Ss. 115 of Act: V of 1908, and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the District- Court of Vizagapatam dated the 2nd 
December, 1932, and made: in Original Petition No. 40 
of 1932. 

The petitioner applied. to the District Court of Vizaga- 
patam for leave to insiitute a suit in forma pauperis for a declara- 
tion that certain alienations made by her step-mother in posses- 
sion of properties as heir of her son are not binding on the 
petitioner as reversioner to her step-brother. The learned District 
Judge passed the following order :— 


“ I do not think that this isa case in which permission should be given 
to sue in forma pauperis. The suit is sought to be brought on the footing 
that the petitioner plaintiff is the next reversionary heir to her deceased 
brother—a certain Adeyya—by virtue of Act II of 1929. The petitioner, how- 
ever, is not the sisterbut the step-sister of the deceased Adeyya, and Act II 
of 1929 does not affect the status of a step-sister. The petition is therefore 
dismissed.” 


S. Parthasarathy .and V. K. Thiruvenkatachari for 
petitioner. 

B. C. Seshachala Aiyar for respondent. 

` The Court delivered the following 
_ Jupement.—In my opinion this Civil Revision Petition 

succeeds. Costs to abide the event. In view of Govinda- 
swami Pillai v. Municipal Council Kumbakonam1, I amof the 
opinion that revision lies here. The learned District Judge 
has dismissed the pauper application clearly because he regar- 
ded it as obvious that the term “sister” in Act II of 1929 
does not include the term “half sister’. This is a point by no 
means obvious. It is true that a Full Bench of the Allahabad 
High Court has since so held Ram. Adhar v. Sudesra2; but that 
matter only went before a Full Bench because it was regarded 
as a point of difficulty. There are English decisions which 
point in the contrary direction. But whether in the result it 
appears that this is the correct conclusion or not, it is not in 
my opinion a conclusion so obvious that it should be made the 
sole ground for throwing out the pauper petition. 


Before me another ground has been taken viz., that rele- 


vent date is when the-male owner and not when the limited | 


owner, dies. That again isa moot point upon which there 


i. -(1917) LL.R. 41 Mad. 620: 34. M. L. J. 399. 
2, (1933) LL.R. 55 All. 725. 
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are conflicting decisions. Against the pauper applicant there 
is Krishnan Cettiar v. Manickmmal3, On the other side there 
is Kalimuthi Pillai v. Ammamuthu Pillai4, Shib Das v. Nand 
Lal5 and Chuhtan v: Mt. Akli. That again is a doubtful point, 
that should not, I think for the reasons pointed out in 
Govindasami Pillai v: The M unicipal Council, Kumbakonami 
be decided at this.stage. 


K. C. ae eee ` Petition allowed. 


IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen .Compton BEASLEY, Kt., 
Chief Justice. : 
The Official Receiver, Tinnevelly .. Petitioner* (Claimant 

Petitioner). : 
v. i 
Krishna Pillai, minor by guardian A. : ; 
P. Nellaiappa Pillai, andothers .. Respondents (Respon- 
dents 1 to 5). 


Provincial Insolvency Act (V of 1920). S. 34 (2)—Creditor attaching pro- 
berty belonging to insolvents—Attachment made in between date of presen- 
tation of petition and adjudication—Debt contracted by a third person whose 
property had been allotted to insolvents under a family arrangement 
Whether the debt provable under S. 34 (2). 


Where a creditor of one K, who was a co-parcener in the same degree as 
all the other respondents 2 to 5 who became insolvents, attached, on obtain-: 
ing a decree in between the date of the presentation of the insolvency petition 
and that of the adjudication, the property which by a family arrangement 
had been ‘allotted to the respondents after the death of K, 

Held, that in so far as the property after the family arrangement became 
the property of the respondents 2to 5 and therefore divisible among the 
creditors, there was no reason why first respondent could not be regarded as 
a creditor in insolvency and why he should not be permitted to come in and 
prove his debt as, although it was K’s debt, neverthless the estate which had 
become the property of the insolvents’ was liable for the debt. The insol- 
vents were within the words of S. 34 (2) liable by réason also of the decree 
to discharge that debt out of the property which had come to them. But they 
could not discharge the debt out of the property because they had become 
insolvents and the property had vested in the Official Receiver. Since by the 
wide wording of the S. 34 (2) the creditor should be permitted to prove that: 
debt in insolvency, his attachment of the property having been after the date 
of presentation of the petition to adjudicate respondents 2 to 5 as insoivents, 
could not prevail against Oficial Recerver:s claim: 





{ ; 3. (1933) -66 M.L.J, .70. l 
4, (1934) 67 ML. J. 503 at 504. 5, (1931) LLR. 13 Lah. 178. 
i 6. A.L R.1934 Pat. 324. 7” 
» (1917) LL.R. 41 Mad. 620: 34 M,L.J. 399. 


*C, R.P. a 589 of 1933: oa . 2nd May, 1935 
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Petition under Ss. 115 of Act V of 1908, 107 of the 
Government of India Act and Ss. 28 and 52 of Act V of 1920, 
praying the High Court to revise the order of the Court of the 
District Munsif of Tinnevelly, dated 25th November, 1932 and 
made in E. A. No. 1123 of 1932 (in O. S. No. 35 of 1930, 
District Munsif’s Court, Tuticorin). 


R. Krishnaswami and N. S. Sundaram for petitioner. 
Respondent not represented. 


The Court delivered the following 


Jupcment.—The matter which arises in this Civil Revi- 
sion Petition is not an easy one by reason of the fact that there 
are no cases upon this point which is quite a novel one so far 
as I am able to see; and giving the very best consideration I 
can in the absence of any argument on behalf of the respon- 
dents who are not represented here, I have come to the 
conclusion that the petition must succeed. Putting the position 
as shortly as possible, it is as follows: The first respondent 
was a creditor of one Krishna Pillai who was a co-parcener in 
the same degree asall the other respondents who are insolvents. 
He died sometime in 1925 and after his death there was 
a family arrangement which is set out in a settlement deed 
Ex. A and a Bank share of Krishna Pillai was allotted to De- 
fendants 4 to 7. The learned District Munsif says: 


“There can be no doubt therefore that the share which is now attached 
belonged to the estate of the deceased Krishna Pillai. By no stretch of 
imagination can it be contended that it is the property of Defendants 4 to 7”. 

I do not understand what the learned District Munsif 
means there because, by reason of the family arrangement 
evidenced by the settlement deed Ex. A, that share of the 
deceased Krishna Pillai became the property of Defendants 4 
to 7; and that it was so is clear from the fact at any rate the 
first respondent subsequently filed a suit to recover a certain 
sum of money due from Defendants 1, 2, 3, 4 and 8 and from 
the estate of deceased Krishna Pillai and: he gave up the 
personal remedy against the defendants and obtained a decree 
for the amount claimed out of the properties belonging to the 
estate of deceased Krishna Pillai in the hands of Defendants 4 
to 11 with interest and costs. That clearly recognises that the 
deceased Krishna Pillai’s share had come into the hands of the 


insolvency was présented against the insolvent respondents and 
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they were adjudicated insolvents on 25th February, 1932. In 
between the date of the presentation of the insolvency petition 
and the adjudication, the first respondent, the creditor of 
Krishna Pillai, obtained the decree to which reference has 
already been made and attached the share in question. The 
Official Receiver, on the adjudication of the respondents (2 to 
5) as insolvents, claimed that the first respondent was not 
entitled to attach that share because, by reason of their insol- 
vency, allthe property belonging to the insolvents vested in 
him under the provisions of S. 28 of the Provincial Insolvency 
Act and that, as the decree had been obtained by the first 
respondent after the date of the petition to adjudicate had been 


. presented, the first respondent’s proceedings by way of attach- 


ment and by way of previously obtaining the decree were not 
binding upon him. That position of course is quite correct by 
reason of the relation-back under S. 28 of the Act. The point 
to be considered here is whether under S. 34 the first respon- 
dent’s debt was one which was provable in insolvency under 
the Act. Sub-S. (1) of that section can be put on one side 
and sub-S. (2) reads as follows :— 


“Save as provided by sub-S. (1) all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject when he is ad- 
judged an insolvent, or to which he may become subject before his discharge 
by reason of any obligation incurred before the date of such adjudication, 
shall be deemed to be debts provable under this Act”. 


Certainly the property of the insolvents is subject to the 
debt incurred by:Krishna Pillai but the learned District Munsif 
holds that, by reason of the decision in Nagasubramania 
Mudaliar v. Krishnamachariar! which decides that until there 
is a personal decree under S. 52, Civil Procedure Code, a decree 
against a person as the legal representative of another (such 
as in that case a decree against a son for the debt of deceased 
father to the extent of his assets in his hands) does not make 
him liable to adjudication under the Provincial Insolvency Act, 
the first respondent cannot prove his debts in the insolvency 
proceedings because there is no personal decree against Defen- 
dants 4to 7. I quite agree that Respondents 2 to 5 certainly 
could not have been adjudicated insolvents by reason of the 
debt of Krishna Pillai; but that does not seem to me to be the 
test to be applied here. They were adjudicated insolvents and 
upon their adjudication the whole of the property which 





1. (1927) I.L.R. 50 Mad: 981=53 M.L.J. 403. 
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belonged to them has vested in the Official Receiver and is 
liable to be distributed amongst all the creditors in the insol- 
vency. It is perfectly clear that this property after the family 
arrangement became the property of respondents 2 to 5 and 
was therefore divisible in the insolvency amongst the creditors 
and I am at present unable to see why the first respondent 
cannot therefore be regarded as a creditor in the insolvency 
and why he cannot be permitted to come in and prove his debt 
as, although it is true it is Krishna Pillai’s debt, nevertheless 
the estate which is now become the property of the insolvents 
is liable for that debt. It seems to me that the insolvents are 
within the words of S. 34 (2) liable by reason also of the 
decree to discharge that debt out of the property which has 
come to them. They cannot discharge that debt out of that 
property because they have become insolvents and the property 
has vested in the Official Receiver. I certainly think, although 
this case is not free from difficulty, that the District Munsif 
has not taken the correct view of the matter and I think that 
S. 34 (2) is sufficiently widely worded as to permit the first 
respondent to prove this debt in insolvency. If that is so, his 
attachment of the property being after the date of the 
presentation of the petition to adjudicate the respondents (2 to 
5) insolvents cannot prevail against the Official Receiver’s 
claim. The Civil Revision Petition must, therefore, be 
allowed, the order of the lower Court set aside and the lower 
Court directed to proceed in the light of these observations. 
The Civil Revision Petition is allowed with costs throughout. 
K.C. Petition allowed. 





[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—S1r Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR, Justicr KING. 


Abdul Azim Sahib and others .. Appellants* (Defendants). 
v. 
Chokkan Chettiar and another .. Respondents (Plaintiff and 


his partner.) 
Limitation Act (IX of 1908)—Sch, I Arts. 180 and 182—Decree-holder 
auction-purchaser—A pplication for delivery of possession of property pur- 
chased—Limitation—Practice—Procedure tobe followed. on application by 


decree-holder auction-purchaser for possession—Civil Procedure Code (V of 
1908)—O. 21, R; 97. , 





* A. A: O. No, 42 of 1932. i . 8th February, 1935. 
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An application by a decree-holder-auction-purchaser for delivery of 
possession of property purchased by him is governed by Art. 180 and not by 
Art. 182 of the Limitation Act. 


` Muttia v. Appasami, (1890) I.L.R. 13 Mad. 504. Lakshman Chettiar v. 
Kannammal, (1900) I.L.R. 24 Mad, 185 and Sultan Sahib Marakayar v. Chi- 
dambaram Chettiar. (1908) I.L.R. 32 Mad. 136: 19 M. L. J. 224 considered. 


Where a decree-holder-purchaser seeks delivery of possession of an item 
of property and the judgment-debtor obstructs, the decree-holder should 
roake a complaint under O. 21, R. 97, Civil Procedure Code, and the matter 
must be disposed of in execution. _If the judgment-debtor and a third party 
both obstruct, the decree-holder-purchaser has to complain against the 
judgment-debtor and if he chooses, against the third party also, under O. 21 
R. 97 and the complaint can be disposed of. Butif the judgment-debtor is. 
quiescent, raises no objection and makes no opposition either before the 
amin or before the Court, it is clear that, so far as he is concerned, there is. 
no objection to the delivery. In such a case, however, the third party may 
object, but where his opposition is only to a limited extent the court should 
deliver possession of that portion to which there is no objection, or order 
delivery of such possession as the property may then be capable of. 

Appeal against the Order of the District Court of North 
Arcot at Vellore dated 15th December 1931, and made in 
Appeal No. 193 of 1931 preferred against the order of the 
Court of the District Munsif of Tirupattur dated 22nd July, 
1931 in M. P. No. 378 of 1931 in O. S. No. 128 of 1921, 


District Munsif’s Court, Salem. . 


The Civil Miscellaneous Appeal first came up before 
Madhavan Nair, J. who made the following Order of Refe- 
rence'to a Bench: 

The judgment-debtors are the appellants. The appeal is. 
against an order of remand passed by the learned District Judge 
of North Arcot at Vellore remanding to the District Munsif’s. 
Court M. P. No, 378 of 1931 in O. S. No. 128 of 1921 (Salem 
District Munsif’s Court). 

The facts are these, In execution of the decree in O.S. No. 128. 
of 1921, the decree-holder (respondent) purchased the suit pro- 
perty and-the sale in his favour -was confirmed on 14th March, 
1924 after the dismissal of an application by the judgment-debtors 
to set aside the sale. The judgment-debtors preferred an appeal 
against the order disallowing their application, and when this was. 
dismissed, filed a C.R. P. to the High Court which was also 
dismissed on 12th October 1927. It is contended before me that for 
the purpose of this, appeal, 12th October 1927 may be taken to be 
the date when the sale may be deemed to have become absolute. 
Within three years of the High Court’s order, that is lst September 
1930, the decree-holder-purchaser (Respondent) applied by M. P. 
No, 561 of 1930.for.delivery of possession of.the property. This 
petition was dismissed on 26th September 1930, as delivery could 
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not be given on account of obstruction by third parties ; whereupon 
he again applied on 13th October, 1930, that is within 3 years of his 
previous application, by M. P. No, 769 of 1930 for delivery of the 
property free from obstruction. This petition was also dismissed 
on the preliminary objection taken by the objectors that the peti- 
‘tion was filed more than 30 days after the date of the obstruction. 
Then the decree-holder-purchaser filed on 13th March 1931 under 
O. 21, R. 95 M. P. No. 378 of 1931, out of which this Civil 
Miscellaneous Appeal arises, for delivery of the property purchased 
by him in execution of the decree. One of the contentions of the 
judgment-debtors is that this petition is barred by limitation under 
Art. 180 of the Limitation Act—the petition having been filed 
more than three years after the sale had become absolute on 12th 
October 1927. Art. 180 of the Limitation Act prescribes 3 years 
from the time ‘when the sale becomes absolute, as the period of 
limitation for an application by a purchaser of immoveable 
property at a sale in execution of a decree for delivery of posses- 
sion. In reply, the respondent relies on Art. 182, Cl. (5) of the 
Limitation Act and argues that the petition is not barred by 
limitation, as the previous applications (M. Ps. Nos. 561 of 1930 
and 769 of 1930) should be construed tobe steps taken by him in 
aid of the execution of the decree and that the present application 
is within 3 years of the last application. Art. 182 provides for 
the execution of a decree—a period of three years from the 
date of the decree or order (Cl. 1) or (“where the application next 
hereinafter mentioned has been made”) the date of applying in 
accordance with law or to take some step-in-aid of execution of the 
decree or order (Cl. 5). This argument is’ met, with the reply 
that Art. 182, Cl. (5) does not apply to the present case, as. 
the application in question is not one for the execution ofa decree 
and that the proper article is Art. 180 under which there is no 
provision for regarding any prior-application for possession.as a 
step-in-aid of execution. If Art. 180, applies, which seems prima 
facie to be the Article applicable having regard to the nature of 
the present application which is one by a purchaser of an immove- 


able property ‘for delivery of property, then the present application 


is clearly barred by limitation; on the other hand, if Art. 182,. 


ci. (5) can be applied, then it is not barred- by limitation. The 
‘question for determination is which view is correct. 


There are decisions in this Court supporting either view. : In 
Sultan Sahib Maracayar v. Chidambaram Chettiar} it was held by 
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Miller and Sankaran Nair, JJ. that 


. “An application by a decree-holder (who was as in the present case 
himself also the purchaser of the property)—under S. 318 (O. 21, R. 95, of 
the present Code) Civil Procedure Code,.to be put in possession of the pro- 
perty purchased by him ata sale in execution of the decree is not application 


- for the execution of the decree and, for purposes of limitation, falls within 


Art. 178 and not within Art. 179 of Sch.2 of the Limitation Act of 1877 
(Art. 182 of the present Act) and that such application is barred when pre- 
sented more than three years after the grant of acertificate of sale”. 

It will be observed that Art. 180 of the present Limitation 
Act did not exist in the previous Act and the question for con- 
sideration in Sultan Sahib Maracayar v. Chidambaram Chettiar1 
was that whether Art. 179, would apply and if it did not, whether 
the case would fall under the residuary Art. 178 which corresponds 
to the present Art, 181 which provides three years from the time 
“when the right apply accrues” as the period of limitation for 
“applications for which no period of limitation is provided 
elsewhere in this schedule or by S. 48 of the Code of Civil 
Procedure, 1908”. However, the learned Judges held distinctly 
that the application for’ delivery of possession is not one for 
execution of a decree. This decision was followed by Sadasiva 
Aiyar and Moore, JJ., in Ramaswami Aiyar v. Abdul Aziz Saib2, 
It may be stated that by the time this decision was given the 
Limitation Act had been amended by the introduction in it of 
Art. 180, specifically dealing with applications for delivery of 
possession by a decree-holder. The learned Judges held following 
Sultan Sahib Maracayar y. Chidambaram Chettiar1: 

“ An application for possession by a decree-holder-purchaser is not an 
‘application to execute a decree, that Art. 182 of the Limitation Act cannot 
therefore apply and that the question of the saving of limitation by steps 
taken in aid of execution does not arise in respect of such applications”. 

They therefore held that. $ 

“Article 180 of the new Liinitation Act expressly applied to such an appli- 
‘cation and no other article could therefore be applied.” 

All the points urged by the appellants are fully. supported by 
these two ‘decisions the latter of which specially supports the 


appellants. 

As against these above-mentioned decisions, the respondent 
strongly relies on Kannan v. Avvula Haji8 and Appathurai Aiyar 
v. Panayappan Servais. In Kannan v. Avvulla Haji it was held 


that: 
. i “£ An application by a decree aeu for delivery of property 





Toet 7e 1 ° (1908) LL.R. 32 Mad: 136: 19 M.L.J, 224. 
2. (1916) 3 L. W. 191. 
3. (1926) I.L.R. 50 Mad. 403: aa L 
„4. (1929) 57 M.L.J. 468... < a 
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purchased by him in execution isa step-in-aid of execution within Art: 182, 
C1. (5) of the Limitation Act”. 

This: decision fully supports the respondent and is directly 
opposed to the decision in Ramaswami Aiyar v. Abdul Aziz Saibt. 
It may be obsered that in this decision the two decisions just 
mentioned, namely, Ramaswami Aiyar v. Abdul Aziz S aib! and 
Sulian Sahib Maracayar v. Chidambaram Chettiar’ have not been 
noticed at all, while in those.cases the previous decision of our 
Court Lakshmanan Chettiar v. Kannamnial2 followed in Kannan 
v. Avvulla Haji3 has not been noticed. In Lakshmanan Chettiar v., 
Kannammal? it was held that : f 

“The execution was not complete so long as the purchaser had not 
secured possession that the execution petition (dealt with in that case) might 
fairly be called an application to take a step-in-aid of execution”. 

In Appathurai Aiyar v. Panayappan Servais, I held following 
Kannan v. Avvulla Haji8 than an application to obtain delivery of 
possession of property by the decree-holder who. has himself 
purchased the property in execution of his decree is a step-in-aid 
of éxecution within the meaning of--Art. 182, Cl. (5) of the 
Limitation Act. It may be pointed out that the respondent was 
not represented in this case and my judgment was based- solely on 
the decision in Kannan v. Avvulla- Haji8. The two previous 
decisions Sultan Sahib Maracayar v. Chidambaram Chettiar’ and 
Ramaswami Aiyar v. Abdul Aziz Saib1 are not referred to in the 
judgment, nor is there init any discussion of the questien on its 
intrinsic merits. In all these cases the applicant for the delivery 
of possession of property was the decree-holder-purchaser. These 
above cases exhaust the decisions of this Court which havea direct 
bearing on the question under consideration. The respondent's 
learned Counsel brought to.my notice another decision of this 
Court Appavoo Nainar v, Lakshmana Reddié, But it is not 
disputed that the question whether the application was barred by 
‘limitation or'not in that-case was ‘based upon the construction 
which the Court put upon one of the previous orders passed in the 
course of the proceedings in execution. This appears to-be clear 
from the following sentence appearing in the judgment:. 

“Iam of opinion that the order ‘ closed’ was not a proper. disposal of the 
petition on 22nd September, 1921, and all the subsequent petitions for delivery 


must be taken to be SERN reminders to, the Court that this petition was 
pending.. 


Having regard 1o the conflict of Salonis in this Court 
(Ramaswami Aiyar v. Abdul, Aziz Saibl and Kannan v. Avvulla 





1.. (1916) 3 L. W. 191. E 2. 1900) 1.L.R, 24 Mad, 185. 
3. (1926) LL.R. 50. Mad..403: 52 M.L.J. 1. 
S-i - 4. (1929).57 M.L.J. 468.. " 
5, (1908) I.L.R. 32- Mad. 136: 19 M.L.J. 224. 
6. (1933) 65 M.L.J. 305, 
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Haji)1 on the question whether Art. 182, Cl. (5) can be applied to 
an application made dy a decree-holder-auction-purchaser for 
delivery of possession of property, I refer to the decision of a 
Full Bench the question whether the petition (M. P. No. 378 of 
1931) in this case is barred by limitation. 

On this reference the appeal came up before a Bench consist- 
ingof (Madhavan Nair and Cornish, JJ.) and their Lordships 
after hearing arguments made the following order of reference to 
a Full Bench :-— 


After hearing arguments, we think that the question in dispute 
can only be satisfactorily determined by a Full Bench, 
Two Benches of this High Court in Lakshmanan Chettiar 
v. Kannammal2 and Kannan v. Avvulla Hajil have deci- 
ded the question in one way and two other Benches in Sultan 
Sahib Maracayar v. Chidambaram Chettiar8 and Ramaswami Aiyar 
v. Abdul Aziz Sahib4 have decided it in the opposite way. The 
decision in Lakshmanan Chettiar v. Kannammal2 which was 
followedin Kannan v. Avvulla Hajil does not appear to have been 
brought to the notice of the Court in Sultan Sahib Maracayar v. 
Chidambaram Chettiar’ or in Ramaswami Aiyar v. Abdul Aziz 
Sahib4 nor does it appear that Sultan Sahib Maracayar v. Chidam- 
baram Chettiar8 was cited to the Court in Kannan v. Avvulla 
Hajil. In these circumstances the decision of another Bench 
would only add to the existing conflict of decision. We would 
therefore place the matter before His Lordship the Chief Justice 
to consider whether the question in dispute should not be referred 
to a Full Bench. The order dated 5th April, 1934, by Madhavan 
Nair, J., may be accepted as the Order of Reference by this Bench. 

On this reference the appeal came on for hearing perore the 
Full Bench as constituted above. 


A. Sundara Aiyar for B. C. Seshachala Aiyar for appel- 
lants. 

A Viswanatha Aiyar and A. Ramaswami Aiyar for Res- 
pondents.. 

The Court expressed the following 

Opinion. Ramesam. J—The facts out of which this 
reference to a Full Bench arises may be shortly stated. The 
respondent in the High Court obtained a decree in O.S. No. 
128 of 1921 and in execution of the decree brought certain 





1. (1926) TLR. N 403; 32 MLJ 
2. (1900) LL.R. 24 Mad. 185. 
3. (1908) LL.R. 32 Mad. 136: 19 M.LJ. 224. 
4. (1916) 3 L.W. 191. 
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properties of the judgment-debtors to sale and purchased the 
properties. The sale was confirmed ia his favour on the 14th 
March, 1924, after the dismissal of an application by the 
judgment-debtors to set aside the sale. 

There was an appeal and also a revision to the High Court. 
The revision petition was dismissed on the 12th October 1927. 
It is conceded by all the parties that 12thOctober, 1927, may 
be taken to be the date when the sale became absolute. Within 
three years of the High Court’s order, that is, ist September 
1930, the decree-holder by M. P. No. 561 of 1930 applied 
for delivery of possession of the properties purchased. The 
properties purchased comprised a house and certain lands. The 
house was item 2 of the application. When the amin procee- 
ded to deliver possession of the house, one Abdul Gaffar Sahib 
claiming that his wife Amina Bi has a share in the house 
bolted the outer door from inside and locked the same and 
prevented the amin and the auction-purchaser from going 
inside. Afraid of a disturbance the amin returned and sent 
his report on the 11th September 1930. Nothing is stated by 
the amin as to the delivery of possession of the lands. When 
the matter came up before the District Munsif, he passed the 
following order: “possession was not given‘on account of 
obstruction. Petition dismissed”. Thisis, dated the 26th 
September 1930, that is, four days before the end of the 
quarter. i 


It is our duty to point out that this order is a very 
improper order. In the first place nothing was done by the 
amin as to the other item, namely, the lands. Even as to the 
house, the obstruction was by a person claiming a share in it. 
It is true that the house is probably not divided by metes and 
bounds and it is difficult to deliver physical possession of the 
remaining share as to which there was no obstruction. But 


in such a case the Court ought to deliver such possession as . 


intangible interest may be capable of. Instead of doing this 
the District Munsif simply says that the petition is dismissed. 
One thing is noticeable that throughout, that is, at the time of 
the attempted delivery and at the time of the order there was 
no obstruction or opposition on the part of the judgment-deb- 
tors. When there was no opposition by the judgment-debtors 
and the obstruction was only by a third person to a limited 


extent, there is no reason why the portion as to which there 
was no obstruction by the third person and no opposition by 
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the judginent-debtors should not be delivered. And, it is 
also clear that the District Munsif never meant to refuse such 
a relief.. The order is passed in a mechanical way without 
adverting to the details of the matter before him, the desire 
obviously being to close the petition and show that it was not 
pending at the end of the quarter. It has again and again 
been held that such a disposal is not a judicial disposal on: the 
merits. It cannot be regarded that any relief claimed by the 
petitioner was refused to him so as to compel him to appeal to 
an appellate Court. 


The decree-holder again filed: a petition on the 13th 
October, 1930, obviously under O. 21, R. 97. The third 
person who made obstruction on the former occassion objected 
to this petition on the ground that it was.filed more than — 
30 days after the date of the obstruction. The petition was 
accordingly dismissed. 


So far as the obstructor is eénéetned the decree- holder's s 
remedy is only by a regular suit. But again it is noticeable 
that there was no objection by the judgment-debtors and the 
obstructor’s objection was always only as to a share. The 
decree-holder then filed the present petition on the 13th March, 
1931, against the judgment-debtors for delivery of possession. 
This petition can be regarded as a petition for the delivery of 
only the remaining share in the house as to which there never 
was an obstruction and also for possession of the lands. 
Nothing was said about the lands up to now; there was no 
obstruction; nor opposition by the fddmmnents debtors nor 
even an attempt.to deliver. So far therefore as the lands and 
the shate of the house as to which there was no obstruc- 
tion are concerned, this is merely a continuation of the first 
petition which was never legally disposed of on the merits but 
only closed for statistical purposes. Objection is now taken 
that this is barred by limitation as being more than three years 
after the right to delivery accrued. The District Munsif 
dismissed the petition. On appeal the District Judge held that 
it was not barred by limitation,or res judicata and sent back 
thé petition for, disposal according to law. The judgment- 
debtors have filed this appeal. The matter originally came on ` 
before our brother Madhavan Nair J. Before him the objec- 
tion that the decree-holder’s petition was barred under Art. 180 
was repeated. The respondent relied .on Art. 182, After 
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hoticing the conflict in the decisions our brother referred the 
matter to a Bench of two Judges who then referred to a Full 
Bench the-question whether the present application Ry the 
derer holder is barred by limitation. 

. On the bare question whether Art. 180 or Art. 182 of the 
Tiniention Act applies to this case the matter admits of very 
little difficulty. In Muttia v. Appasami! it was held that an 
application by a decree-holder purchaser for delivery of posses- 
sion was governed by Art. 179 which corresponds to Art. 182 
of the present Act. In Lakshmanan Chettiar v. Kannammal? a 
decree-holder-purchaser applied for delivery. Some of the 
properties purchased were delivered. He afterwards applied 
for the delivery of the remaining properties. It was held that 
the second application was an application taken as a step-in- 
aid. of execution and was not barred though it was more than 
three years after the purchase. In Sultan Saheb Maracayar v. 
Chidambaram Chettiar’ it was held that an application by a 
decree-holder- purchaser fordelivery of property does not fall 
within Art. 179 but within Art. 178 which was the residuary, 
Article in the old Act corresponding to Art. 181°in the 
present Act. There is no need to differ from the reasoning in 


these cases at the present day, for, under the present Act, 


besides Art. 182 which provides for applications for execution 
and Art. 181 which is the residuary article providing for. 


applications not otherwise provided for, we have got a new. 


Article—Art. 180 providing for application for possession by a 


purchaser. No such article existed under the old Act. The 


meaning of this article is plain because the word ‘purchaser’ in 
this Article includes cases of a decree-holder-purchaser and a 
purchaser who is not a decree-holder. 

The respondent refers to Art. 138, as to which it been held 
by Court that the word ‘purchaser’. means only a non- 
decree-holder-purchaser for a decree-holder-purchaser cannot 
bring such a suit according to the decisions of some of the 
High Courts. In such cases, the word ‘purchaser’ is to be con- 


fined to non-decree-holder-purchaser. But there is no analogy 
between that Article and Art. 180, for it has never been held 


that a decree-holder-purchaser cannot apply for delivery of 
possession. Art. 180 therefore applies to both kinds of. 








"4. (1890) LL.R. 13 Mad. 504. © 2. (1900) LLR. 24 Mad. 185, 
i 3 .3. (1908) I.L.R, 32 Mad. 136: 19 M.L.J. 224, i 
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purchasers. The attempt of the`respondent to confine Art. 180 
to. non-de¢ree-holder-purchasers therefore fails. And if 
Art. 180 applies, the residuary Art. 181 does not. apply. Nor 
can the application for delivery be regarded as an application 
for execution. So,Art. 182 cannot apply. Art. 180 being the 
more specific article must therefore apply. 


But this conclusion does not dispose of this case. We 
have yet to decide whether the petition of the 13th March 
1931 is barred by limitation, that being the question referred to 
us. Ihave already observed in the opening of this Judgment 
that the decree-holder’s application so far as the items other 
than the house are concerned, has never been considered, and 
has never been decided against him and it is impossible to 
regard the order on the first petition of September 1930as an 
order refusing to deliver the propertiesto him in such 
a way as to make it incumbent on him to appeal. It was an 
order passed only for statistical purposes. The present appli- 
cation of March 1931 must therefore be regarded in the 
circumstances of the case as a continuation of the petition of 
September 1930 for delivery of possession of the lands. 
Similar considerations apply so far as the share of the house 
as to which there was no obstruction, is concerned. As to both 
these items there never having been any objection by the 
judgment-debtors and there never having been any adverse 
order agaiast the decree-holder and there never having been 
any valid disposal of the petition, the present petition must be 
regarded either as a continuation of the petition of September 
1930 or as a reminder to the Court to take up that matter 
again. In this view the application of the decree-holder for 
delivery of possession of such items as are still with the 
judgment-debtors and have got to be delivered is not barred by 
limitation. So far as the obstructor’s share is concerned, the 
execution is complete and the decree-holder has no remedy in 
execution. His only temedy is by a regular suit. f 


At this stage it would be desirable to make some remarks 
as tọ the procedure to be observed when a decree-holder-pur- 
chaser seeks delivery of possession of the properties purchased. 
Unless the executing Courts do their work very carefully, 
there is great danger of serious miscarriage of justice in such 
cases. Where a decree-holder-purchaser seeks delivery of 
possession of an item of property and if the judgment-debtor 
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obstructs, the decree-holder should make a complaint under 
O. 21, R. 97 Civil Procedure Code, and the matter must be 
disposed of in execution. If the jidgment-debtor and a third 
party both obstruct, the decree-holder-purchaser has to com- 
plain against the judgmet-debtor and, if he chooses, against 
the third party also under O. 21 R. 97 and the complaint can 
then be disposed of. But if the judgment-debtor is quiescent, 
raises no objection and makes no opposition either before the 
amin or before the Court, it is clear that, so far as he is con- 
cerned, there is no objection to the delivery. But in such a 
case the third party may object and on account of the third 
party's objection physical possession of the property cannot be 
given. In such a case it is the duty of the Court to note the 
fact and to order delivery of such possession as the 
matter may then be capable of so far as the judgment- 
debtor is concerned. It is always better that this formal 
procedure is observed otherwise, in a regular suit which the 
purchaser has to bring against the obstructor the suit being 
necessitated by his obstruction only, the judgment-debtor may 
have to be made a formal party and then objection may be 
raised that so far as he is concerned a regular suit does not lie, 
execution not being complete against him. The obvious reply 
is that delivery could not be completed not on account of 
any obstruction by him but on account of the obstruction by 
the third party. So far as he is concerned, there is nothing 
more remaining with him to be delivered and therefore the 
execution proceedings are complete and there is no bar toa 
regular suit. This is what myself and .Cornish J. held 
in Appeal No. 372 of 1926." But, lest it should be said 
that such conclusion can only be arrived at after a certain 
amount of straining in favour of the decree- holder, the proper 
thing is for the Courts to record that, there being no obstruc- 
tion by the judgment-debtor, delivery is completed so far as he 
is concerned and leave the purchaser to take proceedings 
against the obstructor. On such a view, in the present case it 
may be said that so far as the other share of the house is con- 
cerned there was a delivery so far as the judgment-debtor is 
concerned. But, even if it is so, one ought to make a note of it 
in that form.: But, on the view we take of the nature of present 
petition of September and the manner in which it was disposed 
of, it is unnecessary to resort to this. The lower Courts will 
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now proceed to make a note that, so far as the share of the 
house to which objection is raised is concerned, the delivery is 
complete as against the judgment-debtors and also direct 
delivery of the share, as to which there is no obstruction, that 
is such delivery as it is capable of, unless there is some other 
matter to be considered. And so far as the lands are concern- 
ed, another order for actual delivery should be made provided 
there is no further matter to be considered. 

Iam therefore of the opinion that the present petition is 


not barred by limitation and the order of the District Judge 


directing a remand should stand.. The case‘will go back to the 


Bench with this opinion. 


The Chief Justice :—I agree. 
King J.—I agree. 
This Appeal coming on for final hearing, after the expres- 


sion, € of the above opinion of the Full Bench the Court 
-delivered the following 


_ | JupcMent: Having regard to ihe opinion of the Full 
Bench; the Appeal i is dismissed with costs. 


B. V: V. 





Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESEN r :—Mnr. Justice CorNnisH. 


+ 


Madras . Petitioner >- (Petitioner 
l oprani) 
v. ; 
.S. Vedantam and another Treasbonitonts (Plaintiff 


Defendant and Respondent.) 


. Crown's debt—Priority over other debts—Crown's’ claim of arrears of 
tax under Madras Motor Vehicles Taxation Act—Motor attached and sold 


“by a creditor—Money in Court—Priority of Crown's right. 


A creditor in execution of his money decree attached and brought to salè 


‘a motor car belonging to his judgment-debtor.: The motor car was sold on 


28th November 1931. On 4th December 1931 the Crown répresénted by the 
Deputy, Commissioner of Police in charge of licenses, sent a notice to the 


“Court claiming Rs. 50 from out of the money paid into Court (and which 


were not yet paid to the. judgment creditor) as arrears of tax under the 
Madras Motor Vehicles Taxation Act. : 

Held, the debt being created by Act was a specialty debt; and debts due 
to the Crown by record or specialty have priority over all other debts. Even 


21a ¥C. R. P. No. 1546 of 1933, ° > 20th August,1935: 
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regarding the debt as a simple debt the Crown would have the prior right of 
payment over the respondent, because whenever the right of the Crown and 
the right of the subject in respect of payment of'a debt of equal degree com- 
pete, the Crown’s right prevails. 

Commissioners of Taxation for the state N.S.W.v. Palmer, (1907) A. C. 
179 in re Henley, 9 Ch. D. 469, referred to. 

The effect of an attachment in India under the Civil Procedure Code is 
not to create a charge or to convert the attaching creditor into a secured 
‘creditor. The money or sale proceeds having been in Court and unpaid to 
the decree-holder, the Court on receiving notice of the Crown debt was bound 
to recognise the Crown’s prerogative right to any of Pamet of its debt 
out of that money. 
` ` Gayanoda Bala Dassee v, Butto Kristo, (1906) I.L.R., 33 Cal. 1040 
followed. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the Judgment of the Full Bench of the Court of Small Causes 
Madras, in New Trial Application No. 80 of 1932.- 

K. S. Krishnaswami Aiyangar for The Government 
Solicitor for petitioner. 

G. Rajagopalan for S. Rajam Aiyangar for first respon- 
dent. 

JupGMENT.—This is a petition to revise the order of a 
Full Bench of the Small Cause Court disallowing a claim based 
on the prerogative right of the Crown to be paid its debt in 
priority to other creditors. The Full Bench took the view that 
the debt in question was not a Crown debt. This decision is 
so fundamentally wrong that I think a revision petition | is 
justified. 


The facts shortly stated are that the respondent had 
obtained a money decree on a debt, and in. execution had 
attached and brought to sale a motorcar belonging to his 
judgment-debtor. The decree was made on 9th September, 
1931 and the attachment made absolute on that date. The 
motor-car was sold on 23rd November, 1931 for a sum of 
Rs. 53. On 4th December, 1931 the Crown, represented by 
the Deputy Commissioner of Police in charge of licenses, sent 
a written notice to the Court claiming Rs. 50 out of the money 
paid into Court and (which had not been paid out to the decree- 
holder) as arrears of tax due by the judgment-debtor under 
the Madras Motor Vehicles Taxation Act. This tax is made 
payable by the Act in respect of licenses which owners of 
motor-ċars` are “required to take out under the Act. “The 
arrears of unpaid tax due by the judgment:debtor were clearly 
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a ‘debt: due to the Crown, that isto say a Crown ‘debt, and the 
learned advocate for the respondent has quite properly. not 
attempted to justify the Full Bench’s decision to the, contrary. 
The debt being created by Act was a specialty. ‘debt; and. debts 
due to the Crown by record: or specialty have priority-over all 
other’ debts. Even regarding the debt as a simple-débt the 
Crown would have the prior tight to payment over the’ respon- 
dent, because whenever the right of the Crown and the right of 
the subject in respect of payment of.a debt of equal degree 
compete the Crown’s right prevails: Inre Henley & Co.1; 

Commissiener of Taxation for the state N.S.W. v. Palmer?. 

_It has been contended that the money paid into court had 
become the decree-holder’s money, and was no longer available 
to the Crown for the satisfaction of its debt. No doubt under 
English law if the subject has completely executed his distress 
by actual sale of- his debtor’s property before distress procee- 
dings are taken by the Crown the .Crown’s right will be 
defeated: Attorney-General v. Leonard3.. But this. is because 
under the English law a creditor is, after seizure of his ‘debtors’ 
goods under a writ of fi fa, in the position of a secured 
creditor, with a legal right to have the goods sold and to be 
paid out ‘of the sale proceeds; see Clarke'In ret, 

But the effect of an attachment in India under the Civil 
Procedure Code is not to create a charge or to convert the 
attaching creditor into a-secured creditor. The money, the sale 
proceeds, being in court, and unpaid to the decree-holder, I 
think that the Court on receiving notice of the Crown debt was 
bound to recognise the Crown’s prerogative right to priority 
of payment of its debt out of that money. The question is 
covered by authority. In Gayanoda Bala Dassee v. Butio 
Kristo® the plaintiff in a.pauper suit had obtained a decree for 
the conveyance of property to him by the defendants. Defen- 
dants were further ordered to pay the court-fee as certified. 
The plaintiff afterwards attached.and sold other propèrty of 
the defendants and the proceeds were paid into court. The 
Government Solicitor, of course representing the Crown, 
applied to have thé’certified amount of court-fee paid out of 
this money. The application ‘was allowed. «Jt seems to me” 





' (1878) 9 Ch. D. 469. 2, (1907) 6.179, 
3 | AB8B) 38 Ch: D. 622.0 (1898) 1 Ch. 336 at 339. 
hee a FB, (1906) LR. 3d w 
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` “that, iiadmiuch as the Crown represented by the Govérnment Solicitór is is 
entitled to precedence’ over all other creditors, no nécessity exists for attach-" 
ment of the’ fund before claiming payment. “The court is: bound by,S. 284 of 
the-Code'to pay the proceeds of the attached property to such parties as are’ 
entitled under the decree to recover the: ‘same, ‘and, inasmuch ‘as I must hold’ 
that the Crown isientitled to.be paid the amount-of thé. court-fees in prece- 
dence to the plaintiff by whom the amount in court was realised, it follows: 
that the eran tis entitled to an order for payment of its dues in priority out 
of that sumi; . 


- It was ; next contended. that the ‘Motor y ehicles Taxation 
Act provided the proper’ methods of recovering. the debt if 
Ss. 8 and 9, and -that.the Crown should be left to take those 
remedies. Under S. 8 the Crown might have seized” the 


debtor’s motor-car for non-payment of the tax; and S. 9 gave, 


the power to levy by a distraint of the debtor’s property for 
the debt due. But I think that these particular provisions do 
not exclude the Crown’s power to enforce its prerogative ‘right 
by other means. “In In re Henley & Co. (Supra) iť was held 
that notwithstanding that the Income-tax Act gave the Crown 
the right to.distrain upon a debtor’s chattels for arrears of 
tax, this did not prevent the Crown from ' eatin forward its 
claim in liquidation proceedings. 


I-hold therefore that the order of the bre Cans ‘must be 
reversed that the proper order is that the Crown is entitled to 
receive payment of its debt for Rs. 50 out of the money in 
court; and that this petition must be allowed with. costs 
throughout. 

K: C. Petition allowed: 
IN TE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice Kine. 


re Aiyar and others .. Petitioners* (Accused 1 
l to 6). 


Madras Gaming Act (III of 1930), Ss. 5 and 10—Common gaming house— 
Warrant issued by Magistrate for search—V alidity—Absence of words 
“reason to believe” whether conclusiyve—Forfeiture of moneys seized— 


Limits of authority of Magistrate. sae 


Where a sub-Inspector of Police brought a letter to. a. Magistrate ; in 
which he stated that he was reliably'iñfọrmed thata’ particular house was 
used asa common gaming house and the Magistrate examined’ him on oath 
as to the truth of the information and then issudd a warrant in the following 
terms: ‘‘ Whereas information has beeh laid before i ine that certain } premises 
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are being used asa common gaming house and gambling is also going on 
there and it has been made to appear that a search of the premises is 
necessary I authorise you. . .... .. . . tosearch”, 


Held, that under the circumstances the warrant satisfied the provisions 
of 8.5 of the Gaming Act and that the omission of the words “ reason to 
believe ” therein did not render it illegal. 


The Public Prosecutor v. Subramania Sastri, (1934) 68 M.L.J. 421 and 
Walvekar v. Emperor, (1926) I.L.R. 53 Cal. 718, distinguished. 

Under $. 10 of the Gaming Act it is only money which is reasonably 
suspected to have been used or intended to be used for the purpose of gaming 
which can be forfeited and the Magistrate is not entitled, without some kind 
of material before him, to order confiscation of all moneys seized including 
moneys seized from the persons of the accused. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 praying the High Court to revise the judgment 
of the Cout of the Joint. Magistrate, Kumbakonam dated the 
26th day of March, 1935 and passed in Calender Case No. 8 
of 1935. 

K. S. Jayarama Aiyar and G. Gopalaswami for petitioners. 

_ The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. ; 

The Court made the following 

OrpvER.—The six petitioners in this case have ‘been 
convicted—petitioners 1 to 5 under S. 9 and petitioner No. 6 
under S. 8 of the Madras Gaming Act (III of 1930)—and 
have been sentenced to pay a fine of Rs. 50 each. The learned 
Magistrate has also confiscated under S. 10 all the moneys 
found either in front of or on the persons of the various 
petitioners at the time and at the place searched by the police. 

Two points arise for consideration in this Criminal 
Revision Case. The first is whether the warrant under which 
the room in which the play was going on was searched is or 
not legal, and the second is whether the Magistrate was right 
in ordering the confiscation of the money. 


On the first point great emphasis is laid upon the words to 
be found in the warrant itself. The warrant begins as 
follows :— 

“ Whereas information has been laid before me that certain premises are 
being used asa common gaming house and gambling is also going on there 
and it has been made to. appear to-me that a search of the premises is 
necessary I authorise you. . . . to search”, . ; 

It is argued that in this warrant the stationary Sub- 
Magistrate who issued it does not say in the words of S. 5 
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that he had “ réason to bélieve ” that the place in question was 
used as a common gaming house. It seems to me, however, 
that the mere omission of these particular words in the warrant 
is by no means conclusive on this matter and the real question 
is whether as a matter of fact, the Magistrate had or had not 
reason to believe. I find from Ex. A that the Sub-Inspector of 
Police, Kumbakonam Town, brought a letter to the Magistrate 
in which he stated that he was reliably informed that this parti- 
cular house was used as a common gaming house. This letter 
was received by the Magistrate, who before issuing any warrant 
examined the Sub-Inspector of Police on oath and when the 
Sub-Inspector repeated on oath that the information he had 
received was true and that he wanted the issue of a warrant 
the Magistrate endorsed upon Ex. A “Issue warrant under 
S. 5 of the Gaming Act ITI of 1930”. It seems to me impos- 
sible to argue on a consideration of these facts that the 
Magistrate was not aware of the serious nature of the step he 
was taking and that he had no reason to believe that the 
information which was given him was true. It appears to me 
therefore, that the warrant which was issued satisfies the 
provision of S. 5 of the Act. 

I have been referred to a judgment of Pandrang Row, J., 
in The Public Prosecutor v. Subramania Sasirit. That 
was a case in which a search warrant was issued not under S. 5 
of the Madras Gaming Act III of 1930 but under S. 96 of the 
Criminal Procedure Code, but the premises to be searched 
were premises in which it was alleged that gambling was 
going on. The learned Judge finds that the information which 
was laid before the Magistrate who issued the warrant in that 
case was not information that the place was a common gaming 
house but only information that gambling was going on there. 
He therefore holds, quite rightly if I may say so with respect, 
that it is impossible in the circumstances of that case when 
that information and that information only reached the 
Magistrate, that the Magistrate could have any reason to 
believe that the premises for which a search warrant was 
asked for were used as a common gaming house. In the 
present case, a defifiite assertion was made by the Sub-Inspector 
before the Magistrate that thé premises were being used as a 
common gaming house and I am not prepared to hold that the 
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decision in the Public Prosecutor w. Subramania Sastril can be 
appealed to as any,authority. on the facts of, the present.case. + 

-I have also’ been réferred’to ‘a case reported in Walvekar 
v. Emperor?... This is a case relating to the issue of-a warrant 
under S:46 of the Calcutta'Police Act whereas in the present 
‘section '(S.- 5}. it is necessary: ‘that the Magistrate who: issues 
the warrant must. have reason to! believe‘that the premises to 
þe searched are used as a common gaming house. - In that case 
the warrant which was issued: was expressed'as follows :— 


“Whereas it appears to me upon due enquiry and by information on oath 
‘that, there is cause to suspect that such. and such' premises are used asia 
common gaming house; 


Jt is again pointed out tiy dk aoned Judges who decided 
that case,that the section must be construed strictly and that, 
where it is necessary that the Magistrate should have ‘ reason 
to. believe ’ , it cannot ‘be said that he has that reason when he 
himself says that there is only. ‘cause to suspect’. In the 
present case,.there is no such language used in the warrant 
and no. phraseology.. in the warrant itself which is in any way 
inconsistent with the fact- that the Magistrate. had reason to 
believe that this house was a common gaming house. It seems 
to me, therefore, that neither. of. these cases affords any real 
help. to the, petitioners. ates the, result, the -learned _ Joint 
Magistrate was right in applying the presumption referred to 
in $. 6 of the Act. . If that is so, it is not further contended 
that the convictions are not right ‘and proper. 


: The second point. is with regard to the confisedtion of 
money. It appears . from. ithe, evidence in. the. case that a total 
sum of about Rs. 300 was actually found in front of the first, 
second and the third accused who were engaged i in gambling and 
that - the rest of the money was seized from the persons of the 
various accused.. The authority for, ‘ordering forfeiture of 
money is S. 10 of the Act, and that inits turn depends upon S. 5. 
Section.5 authorises . the seizure of. « all. moneys reasonably 
suspected to have been or intended to be.used for the purpose 
of gaming ” : Under S. 10 it:is of course obvious that it is only 
money: which i is or reasonably suspected. of, having been used or 
intended to be used for the purpose of, gaming which can be 
forfeited and the ‘Magistrate, i is not; entitled, without some kind 
of ‘material for. a.,finding on ‘this point, to order. the confisca; 
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tion of all moneys:seized;. In the preseñt'case; the learned Joint 
Magistrate has not considered the importance of the expression 
which T have just quoted from S. 5: He has merely i in a single 
sentence at the end of his judgment ‘ordered the confiscation of 
all the: moneys found- ‘It.is’ not-I think necessary to order a 
re-trial for a decision on this minor point. I think.thé ends of 
justice would be met if the order of forfeiture is confined to 
the money found actually ‘out’. in-front of the playérs when it 
was: seized, and’ with ‘respect’..to the rest ‘of the:moneys seized 
from the pérsons of the: petitioners.the order of forfeiture is 
hereby cancelled - and. the‘ mone rected to be’ returned to 
them: - me ae a 6 $ 

"=B. Vv. v. onean ea SHE Pe ere 
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a THE: HIGH COURT OF JUDICATURE AT MADRAS: 


- PRESENT :—MR. | _Jusrick STONE AND MR Justice 
Picanace! Row. ` 


Rai Bahadur P.. V.. Srinivasa Rao , 
Panthulu Gari; Offcial. Receiver’ . a 
Guntur eae NE -“Appeliant ‘in’ both the 
Soe ae an j Sia wt ` ` appeals (Petitioner in 
Ue GE AE ES. e O PNE o 1992 
` and Respondent in 
k rea O.P. No. 121 afari] 
S l v: š E 
Yeruva Chinnapa Reddi. - |. Respondent in both the 
ae ees GA a A appeals: (Respondent 
Py ee Bee wee, Mage as da O. P. No. 11 of 

a a o A l e's 1932 and Petitioner in 

Bote 34 0P: ‘No, 121 of 
eG : Bee ` 1931). 

2 TE of. adjudicétion—O ficer of Court having assets 
of ‘insoWent—Person edi in: ist ‘of ereditors—Right t to- “apply to sirike of 
name.. oh poe Sees 

After the. annillment ofi an adjudication the. Officer of the. Court ii in aise 
ands the assets ‘are: vested for the’ benefit of creditors Has thë right, and 
indeed the- dtity; to bring to'the attention of the Court facts which'show that 
persons ‘appearing: in :the-Jist of creditors are not in fact-creditors. This is 
not. invalidating.. the.- “act of the Official. Receiver i in admitting a_debt. It is 
part’ and “parcel òf the’ necessary steps that | must be taken for the proper 
administration of the assets with-whicli he is charged ; he has-this power‘ as 
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any other Receiver would have it, and quite apart from any statutory 
provision. 


Appeals against the orders of the District Court of 
Guntur dated the 25th July, 1933 and made in O. P. No. 11 
of 1932 and 121 of 1931 respectively in I. P. No. 42 of 1923. 


N. Rama Rao for appellant. 

V. Govindarajachari for respondent. 

The Court delivered the following 

JupGMENT.—This arises out of an application to strike 
out the respondent’s name from the list of creditors of an 
insolvent. The debts shown in the schedule as owed to the 
Respondent are numerous. One of those debts has, after 
annulment (an annulment that was followed by an order 
vesting the insolvent’s property in a Receiver for the benefit 
of creditors) been the subjectmatter of a suit to which the 
Receiver was made a party and to which the insolvent was the 
principal defendant. That suit ended in a decree giving to the 
plaintiff the right to attach the assets of the insolvent in the 
hands of the Receiver. 

Having that in mind the learned District Judge has treated 
it asa matter of res judicata that all the debts and not merely 
the subject matter of that suit, were owing. He has not gone 
at all into the question whether the other debts were not true 
debts. 

It will therefore have to go back for a determination 
whether the debts, other than the debts the subject matter of 
the suit should or should not be expunged. 

It has been urged that the Receiver has now no power to- 
raise this question and Veerayya v. Srinivasa Rao} is cited in 
support. We are, however, clearly of the opinion that after 
annulment the Officer of the Court in whose hands the assets. 
are vested for the benefit of the creditors has the right, and 
indeed the duty, to bring to the attention of the Court, facts. 
which show that persons appearing in the list of creditors are, 
not in fact creditors. This is not invalidating the act of the 
Official Receiver in admitting a debt. It is part and parcel of 
the necessary steps that must be taken for the proper administra— 
tion of the assets with which he is charged. He has this. 
power as any other Receiver would have it, and quite apart 
from any express statutory provision. 


‘ L 4 1. (1935) 69 M.L.J. 364. 
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Remanded accordingly for disposal on the merits as to the 
debts other than the debts the subject matter of the suit O. S. 
No. 19 of 1928 (on the file of the Sub-Court, omme): Costs 
will abide the event. 

B. V.V.. Se gea © Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VanADacH SIAR, AND Mr. 
Justice STopART. ; 
N. Pl. Ct. Muthia Chettiar .. Appellant* (Plaintiff). 

v. . 
Minor Ramamoorthi by his, 
' guardian the Head Clerk, Sub- l 
` Court, Madura, and others .. Respondents (Defendants 
; 1 to 8 and L. Rs. of 
both Defendants). 


. Transfer of Property Act (IV of 1882), Ss. 83 and 84—Deposit by pur- 
chasers of mortgage amount in court—Morigagees.claim of compound interest 
—Lower Court's order refusing compound interest—Whether proceedings 
continue to attract operation of S. 83—Award of interest whether can bé 
interfered with by the appellate Court—Costs whether could be interfered 
with by appellate Court. 


Two purchasers of a mortgaged property deposited in Court under S. 83 
of the Transfer of Property Act a certain amount due on the mortgage bond 
if interest should be calculated at 12 per cent. per annum simple interest 
from date of default of payment of interest as per terms of the bond. But 
the mortgagee claimed he was entitled to compound interest at 12 per cent. 
from the date of default and the mortgagee was not prepared to take 
the deposit amount in full discharge and hence the proceedings became 
infructuous under S, 83. The lower Court felt that the amount deposited 
was properly payable and hence disallowed further interest. He also 
disallowed the mortgagee’s costs of his action and directed him to pay 
defendants’ costs. 

Held, (1) that the fact for one reason‘or another there might be un- 
certainty or difference between the parties as to what the amount so due was 
could not preclude the operation of Ss. 83 and 84. ‘The difference between 
the parties might arise either on a question of fact as, for instance, a dispute 
as to part payment, or on a question of law like the effect of a penal provision; 

(2) that if the amount deposited was found: to be a proper amount, the 
plaintiff would not be entitled to any interest after the date of the deposit. 

Ayyakuiti Markondan v. Periyasamt Kavundan, (1915) 39 Mad. 579, 
_ followed. 

(3) that .it would not be proper for the appellate Court, unless 
the discretion given to the lower Court by law had been improperly 
exercised, to interfere i in cases raising questions under S. 74 of the Contract 
Act. 








* Appeal- No. 372 of 1928. - ` ‘Sth August 1935. - 
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_ Rama Krishnayya v. Venkata S omayyajulu, (1933) (F-B-); followed. 


(4) That an appellate Court would not: interfere with lower ,Court's. 


diretor in the matter of costs unless there was any yiestiop of principie- 
involved. - 


Aoa against the Judgment and decree of the Court: of 
the Subordinate Judge of Madura‘in O. S. No. 132‘of 1927. 


` Kr Balasubramania Aiyar - for Watrap s. Subramania 
Aiyar for-appellant... ty aes Ge ae 

P. V. Kaama for P. Ramanujan: Chatty ‘and api 
Venkataramana Rao ‘for respondents. 


The judgment of the Court was delivered by 


Varadachariar, J—This is an appeal. by-a mortgagee who > 
stied-to enforce two mortgages ‘of. February 1919. The, con- 
testing respondents are purchasers of the mortgaged property. 
On the 4th March 1927 they deposited in Court under S. 83 
of thé ‘Transfer of Property. Act a. sum of Rs. 10,000 and 
odd représenting the amouit due on “the two mortgage bonds if, 
interest should be calculated: at 12 per cent. per. annum simple- 
interest, from `date of default in: payment of interest, as per: 
terms of the bonds. But the ‘mortgagee’ claimed that he was. 
entitled as per terms of the bond. to compound interest at 12 
per cent.: per annum from the date of default. This. difference 
between the parties made the proceeding’ under S: 83 of the’ 
Transfer of Property Act infructuous, as the mortgagee was, 
not prepared to take. the deposit amount: in full discharge. of. 
his claim. Hence the present, suit. -- Bo 8 se 


l The learned. Subordinate Judge has held that the provi-, 
sion. for payment of compound. interest at 12 PE cent. per: 


was only: ‘for payment ` of simple interèst . at9 per “cent. per; 
annum. In this. view he has also held that the- amount, 
deposited in March 1927 was the amount properly. payable to 
the mortgagee on’ that date and has accordingly disdllowed-any” 
further interest to the ‘mortgageé; He, fas „also: disallowed. 
the mortgagee’ S, costs ‘of. his action and directed him to. pay 
defendants 6 to 8 their costs. aedy 


“Tn: this „appeal, : thitee points “were pressed before’ us? ‘( i) 
that ‘taking the - provision for payment, ‘of compound interest, 
at enhanced rate to be penal, a like amount should nevertheless. 
be-allowed-- in the-circumstances~as ‘reasonable compensation; 


(2) it was next; contended that even on the-view ofthe learned 
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Subordinate Judge: the, plaintiff is only: entitled to simple 
„interest at.12 per cent. per anñum. ~The principle of S.84.0f 
the ‘Transfer of property. Act ought-not to be applied:to a case 
like this to deprive the mortgageé of sttbsequent interests at 
af that rate. Lastly, (3).it was:.argued’that the lower Court 
was not justified in disallowing. the plaintiff’s costs of his 
action and. directing him. to: pay: costs to:deféndants 6 to 8. 
We are unable to accede to any .of these contentions. 
“Section 83 of the Transfer of Property Act provides 
for the deposit in Court of the amount remaining due on the 
mortgage. .The fact that for one reason or another. there may 
be uncertainty or difference between the parties as‘to’ what the 
amount so due is cannot be held to.precliide the operation of 
Ss..83 and 84.. The difference between. the parties may arise 
either.on a question of fact. as, for instance, a disptte as. to 
part’ payment, or on a question of law like the effect of a penal 
provision in the document, 


We therefore see no justifestion for eddie a case like 
the present from the operation of Ss. 83 and 84. It is no 
doubt trie that. the amount that may ultimately be fixed as 
reasonable compensation under S. 74.of the Contract. Act will 
depend upon the discretion -of‘the Court and either party to 
the proceedings under S. 83 may run a certain amount of risk, 
if it should turn out that the Court in which a’.suit is subse- 
quently brought takes one view or another as to’ the correct- 
ness’ of' the amount deposited or the amount legally payable 
under the document. ‘This is an element of risk which many 
suitors run in various “proceedings and does. not seem to us 
sufficient justification for denying to the party who is ultimately 
found to ‘have been right in the attitude that he took up in the 
deposit proceeding, the benefit” of S. 84 of -the Transfer of 
Property Act. It has: been held by this Court, in Ayyakutti 
Markondan v. Periyasami Kavandan1 in-circumstances very 
similar to the present, that the mortgagee will lose all ‘claim to 
interest--after ‘the date of the deposit. We are prepared: to 
follow that.decision ‘and liold:that if the amotint ‘deposited is 
now found to be a proper amount, the plaintiff will not be 
entitled, to any interest after the date of the deposit. . 

“As .to. the amount itself}. we.-arei. unable to find any 
jaatinentiow: for ‘differing from the view taken by the lower 
I ae ae a en i eee 


1. (1915) LL.R. 39 Mad. 579.. . 
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Court. It-is tio doubt true that in some cases Courts havé 
allowed compound interest at 12 per cent or even compound 
interest at 18 per cent as reasonable compensation, but it is 
not the rate alone that matters but its relation to the rate 
originally fixed in the document itself, to the nature of the 
security offered and to the other circumstances attending the 
transaction. In the present case, the learned Subordinate 
Judge has taken all these factors into account and we are 
unable to say that his discretion has not been properly exercised. 
Quite recently a Full Bench of this Court held that in cases 
raising questions under S. 74 of the Contract Act, it will not 
ordinarily be proper. for the appellate Court to interfere 
with the compensation awarded by lower Court unless the 
discretion given by the law to that Court has been improperly 
exercised. See Ramakrishnayya v. Venkatasomayyajulul. 
The above reasons equally justify the decision of the 
lower Court on the question of costs. Here again, it is a well- 


` established rule that an appellate Court will not interfere with 


the lower Court’s discretion in the matter of costs unless there 
is any question of principle involved. Far from that being the 
case here, the lower Court’s award of costs would seem 
necessarily to follow from the view that the suit would have 
been unnecessary if the plaintiff had been prepared to accept 
the deposit amount in full discharge of his claim. The appeal. 
fails and is dismissed with costs. . 


K. C. 





Appeal dismissed. 
[FULL BENCH] sale 
[Ordinary Original Civil Jurisdiction. ] 
Present :—Mr. Justice MapHavan Nair, MR. JUSTICE 
STONE AND Mr. Justice Kina. 


L. C. T. S. P. Subramaniam Chettiar .. Petitioner* 
v. 
The Commissioner of Income-tax, 
. Madras .. Respondent. 


Income-tax Act (XI of 1922), S. 4—Receipt of foreign profits—What 
constitutes—Debts due in India—Discharge by hundis issued and payment 
outside India—Money so paid—If taxable— Received '—Meaning of. 

Assessee was carrying on money-lending business in Tinnevelly and alsa 
in Penang. Deposits made with him in his Tinnevelly shop were repaid by 





1. A.I.R. 1934 Mad. 31 a W M.W.N. 597 (F.B.) - 
*0. P. No. 8 of 1935. . i 18th September, 1935. 
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him by means of hundies on his Penang shop, and the moneys having been 
paid at Penang, the payments were recorded in the Penang folio of the 
Tinnevelly books and in the Tinnevelly folio of the Penang books. The 
profits in Penang were sufficient to cover the payments made. 

Held, that what the assessee did was to use in British India monies 
available to him in Penang and this amotinted to a receipt in India by him 
of gains made outside India and were therefore taxable under S.4 (2) of 
the Income-tax Act. 

Itis not necessary that there should bean actual transfer of the money 
and the receipt thereof in India to constitute “ receipt ” under S. 4 (2). 


Hall v, Marians, (1933) 18 Tax Cases 148, distinguished. 
Petition under S. 66 (3) of the Indian Income-tax Act XI 
of 1922. 


Case stated by the Commissioner of Income: -tax, Madras, 
was as follows :— 


In accordance with the High Court’s order, I have 
the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under S. 66 (3) of the Indian 
Income-tax Act, XI of 1922 (herein-after referred to as the Act), 

The petitioner is the manager of a Hindu Undivided Family 
residing at Kandanur in the Ramnad District. He carries on 
money-lending business at Tinnevelly (his principal place of 
business) and at Penang (Straits Settlements). He is also a 
partner in 2 money-lending firms, the L. RM. CT. Firm, Rangoon 
and the L. RM. CT. Firm, Thonze carrying on business in Burma. 


The reference arises out of the inclusion in the additional 
assessment made upon the petitioner for the year 1932-1933 
(previous year Tamil year Prajothpathi, 13th April, 1931 to 
12th April, 1932) of a sum of Rs. 13,730-11-6 being the amount 
paid by the petitioner’s Penang shop in respect of two hundies 
drawn by him. The facts relating to this are as follows: 


In or about July, 1931, the trustee of the M. N. S. A. RM. 
Patasala, a School conducted at Kunnakudi in British India very 
near the petitioner’s Tinnevelly shop, deposited Rs. 13,523 with the 
petitioner’s shop at Tinnevelly. This was credited in the Tinnevelly 
ledger to an account styled “Box pathu (Dr.) Varavu (Cr.) ac- 
count”, This money was retained in Tinnevelly and was utilised 
for the Tinnevelly business, A few months later, in October, 
1931, the trustee wanted the money back, Instead of giving him 
cash the petitioner gave him two hundies for Rs. 13,592-15-3 being 
the amount due to the trustee (including interest) and thus dis- 
charged the debt due to the trustee. The hundies were drawn by 
the petitioner on his Penang shop in favour of the trustee of the 
Patasala. The trustee sent these hundies to a bank K. A L. R. M, 
Penang for collection. The petitioner’s Penang shop paid the 
amount covered by these hundies to K. AL.RM., on 23rd Purattasi, 
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Prajothpathi- (October; 1931). The amouni paid including’ interest. 
from the date of the hundi till the date ‘of payment less discount 
was Rs. 13,730-13-6. This was debited tothe “ Box account ” in 
the- -Tinnevelly ledger mentioned above on 17th Arpasi Pra jothpathi 
( November, 1931). and that -account-was closed. - 


' The petitioner’s ledger of the Tinnevelly shop contains a folio 
headed ‘‘ Penang L; CT.SP.”: wherein in the amounts.received by 
the Tinnevelly shop from Penang are credited and the amounts 
sent by the Tinneévelly shop. .to Penang are debited. When. the 
petitioner’s. “ Box account.” in, Tinnevelly ‘was debited with 
Rs. 13,730-13-6 (amount covered by the two hundies) on 17th 
Arpasi Prajothpathi, a. corresponding credit was made in the 
“ Penang L. CT.SP.” folio along with another sum of Rs. 25,000 
also.received, by means of hundies, from Penang. Two months 
later, ie., towards’ the close of the year ‘of account, the petitioner, 
transferred to Periang an equivalent sum out’ of the collection of 
his business in Rangoon and the account was ‘balanced. In the 
Penang | book there is à folio corresponding to the one in the Tinne- 
velly books. The amounts ‘covered by the hundies’ were shown in 
this folio'as remittances ‘made to Tinnevelly and the amounts 
transferred from Rangoon were shown as receipts from Finne- 
velly. This account was also balanced at the end of the year like 
the corresponding’ one in the Tinhevelly ledger. 

The petitioner did not dispute before the Income- tax Officer 
that the profits in Penang were'sufficient to cover the remittances. 
The Incomé-tax’ Officer therefore held that the amount of the two 
hundies (Rs. 13,730+13-6) ‘and‘the sum of Rs. 25,000 mentioned 
above came out of the poun of the Penang frm and assessed 
them accordingly:: 

The petitioner appealed to the Assistant Conna and 
contended (1Y that the remittances from’ Penang had been made. 
in the course of current dealings between the petitioner’s ‘buisness 
at Penang and Tinnevelly, (2) that therefore they must be regar d- 
ed as having been sent from capital; (3) that there were no profits 
out of which the remittances could be made, (4) that the fact that 
the amount was used for business purposes and was returned in 
same year indicated that the petitioner had no intention to’ draw 
profits and (5) that’ the-sum of Rs. 13,731 was not a remittance 
out of profit according to the decision in Multanchand Johurmul 
v. Commissioner of Income-tax, Bengali. 

' ‘The Assistant Commissioner found’ that the profit available 


-for remittance: ‘exceeded $.-1,00,0C0 that the ‘amounts paid by 


Penang on- behält" of Tinnévelly were not identifiable ‘with 
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- -Petitioner’s capital in Penang and that. therefore they were rightly F.B. 
presumed to have come out of profits. :In regard- to' Rs. 13,731 Subra- 
the amount covered by the two hundies, he found that there wasa =< ane 
constructive receipt in British India. He therefore confirmed the MS 0 
assessment and dismissed the appeal. , An extract of his order is The, 

- Commis- 
filed marked Ex-A. taioher DE 


The petitioner then filed an application under S. 66 (2). of the se ar ee 
Act and requested me to statea case and refer three questions ee 
alleged to be questions. of law. arising out of thé Assistant =“, ~ 
‘Commissioner’s order. “The points raised in questions (2yand (3) ` 
were in regard, tò the assessment of Rs. 13,730 and Rs. 25,000 
mentioned above. I declined to state a case on the ground that no 
question of law arose, An extract of my order is filed marked 
Ex-B. | l 
` The petitioner then moved the ‘High Court under S. 66 (3) of 
the Act to direct me to refer three questions marked (a), (b) and 
(c) in petition and the High Court has by its order dated 18th 
March, 1935 directed me to state a case and refer one OF the three 
questions whichis as’ follows: 

A Question (c) Whether the sum of Rupees Thirteen thousand seven 
lúndreďd and thirty (Rs. 13,730). paid by the Penang firm at Penang toa 
creditor of the Tinnevelly firm be treated asa remittance of foreign profits 
in British India?” 

No question in ‘this form was framed. in the application 
addressed to me under S. 66 (2). 


The point for decision appears to be whether the amount in 
question was received in British India in the year of account. The 
petitioner contends that it was not so received; and I understand 
that in so contending he relies upon the decision in, Hall v, 
Marians.2 Thatwasa casein which a lady whohad overdrawn 
her account with the National Bank of India in London arranged 
to-have the overdraft transferred to: the Colombo: branch of the 
same Bank where it was discharged. The facts in this case are 
not similar. The petitioner’s indebtedness to the patasala was not 
transferredto Penang, He discharged that indebtedness in British 
India by the issue of a hundi drawn on his Penang shop. The 
issue of this hundi, which was a negotiable instrument, is what 
distinguishes this case from the case cited. What the petitioner 
did was to utilise in British India monies available to him in 
Penang; and his doing so to my mind implies a constructive 
receipt-of those monies. in British: India. If-that is right the fact 
that money was sent two months later from Rangoon to Penang is 
irrelevant, The Penang shop has sufficient profits and there.is no 
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evidence to show that the money paid by the.Pénang shop for the 
hundies was capital, Iam therefore of opinion that the sum in 
question should be treated as a remittance of foreign profit to 
British India in the year of account. 

M. Subbaroya Aiyar for petitioner. 

M. Patanjali Sastri for respondent. 

The Court delivered the following 


Jupement. Madhavan Nair, J—The question referred 
to us is “ whether the sum of Rs. 13,730 paid by the Penang 
firm at Penang to a creditor. of the Tinnevelly firm be treated 
as a remittance of foreign profits in British India ”. 

The question arises with reference to the inclusion in 
the additional assessment made upon the petitioner for the 
year 1932-1933 (previous year 13th April, 1931 to 12th April, 
1932) of this sum which is the amount paid by the petitioner’s 
Penang shop in respect of two hundis drawn by him in the 
following circumstances. In or about July, 1931, the trustee of 
a patasala at Kunnakudi deposited certain moneys with the 
Tinnevelly shop of the assessee. The Trustee carries on money- 
lending business outside India at Penang, Rangoon and Thonze. 
When he applied for repayment of the money the petitioner 
issued two hundis on his Penang shop for the amount due with 
interest, namely Rs. 13,730. The Penang shop paid these 
amounts on 9th October, 1931. The transactions relating to 
the discharge of the debt and the payments were recorded in 
the Penang folio of the Tinnevelly books and in the Tinnevelly 
folio of the Penang books as mentioned in the reference. The 
petitioner did not dispute before the Income-tax Officer that 
the profits in Penang were sufficient to cover the remittances. 


The point for determination is whether the amount in 
question was received in British India in the year of account 
within the meaning of S. 4 (2) of the Income-tax Act. The 
petitioner contends that it was not so received relying on the 
authority of the decision in Hall v. Marians.1 That case is 
clearly distinguishable. In that case a lady who had over- 
drawn her account in the National Bank of India in London 
instructed that Bank to transfer the loan to her current account 
with its Colombo branch and this was carried out by cross 
entries in the books of the two offices. A small credit balance 





1.. (1933) 18 Tax Cases 148. . 
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in. Colombo Was theretipon converted into Pdebiv Balance and 
a few weeks. afterwards the.overdraftrand-theiimterest accrued 
thereon were discharged out of ‘the proceeds of the. sale in 
Colombo of. certain indian bonds held by her. It was held that 
the proceèds of the sale of bonds had not been reçeived in the 
United. Kingdom. within the meaning of R.i2 af:Case V.. On 
the, facts, the poieni case is altogether different from this case. 
was. not transferred to, Penang. as it, was.in the English. case. 

What happened. terei -was that, theindebtedness 1 in, ‘British India 
was discharged. by thei issue of a. hundi drawn. on: the: Penang 
shop.’ Dischatge of -a-debt by i issuing hundis’i is well-known in 
commercial circles as the discharge of a debt!’ In the circum- 
štances of thé case ‘the debt ‘remairied’ aii’ ‘Tidian : debt and it 
was digcharged by, the issue of a hindi. in. India. What the 
petitioner ‘did was to use in British India. monies, available to 
him in Penang and this, in our opinion, amounts to-a-receipt in 
India by the dssessee of his gains ‘outside: India. It was 
argued that it must be jinderstood that .the ,parties had’ agreed 
to:have the debts discharged out .of. India, and that therefore 
thére'was no- constructive receipt of the: monies. in’ “question in 
India. The idea ofa special ‘arrangement’ between ‘the parties 


should be excluded because of the fact that a; hundi was, issued, 


in India in. discharge: of the debt... 23 > - io, pa 
It was then argued that’ in “order to comé within the 
meaning of the term ‘received’ as ‘iised-in S."4' of the Income- 
tax Act there must be an actual transfer of the money in ques- 
tion’ and the receipt of the sum in India. ‘No authority in 
support of. that contention has been cited to. üs, The decision 
in Commissioners, of- Inland Revenue ve: “John Bloot! having, 
regard to the facts of the case, does oe this conten» 
tion. ; 
We: ERT eoi “hold: “that the sum. of Rs. 13, 730 
Seeger in the reference should be treated as a remittance 
of foreign profits in British India. We answer the question. 
accordingly. The Commissioner will get Rs,:250,, for costs 
from the assessee. cathe wi : 
. “Stone, ie agree.” à i 
~ Kng LF apre Gr da gaat ks A DE dca a a 
Question aoed in the armii 
E a ce E E EGR : 
; SRS 1. (1919) 8 Tax an Te iNe. aan 
107 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 
. PRESENT :—MR. JUSTICE VARADACHARIAR. 


Thayammal .. Appellant® (8th 
‘ Defendant). 
v. 
Subramania Gurukkal and others .. Respondents (Plaintiff 


Defendants 1 to 4 
and 6 and 7), 


Madras Estates Land Act (I of 1908), Ss.112 & 147—Holding held by 
four persons—Arrears of rent—Sale of whole holding for—Notice of sale to 
three only—Absence of notice to the fourth—Validity of sale—Sale, if wholly 
void or only as regards the fourth sharer—Effect of collusion between 
landlord and the other co-sharers. i 


The plaintiffs were entitled to a one-fourth share in a holding, the defen- 
dants 1 to 3 being entitled to the remaining shares. For arrears of rent, the 
whole holding was sold. The plaintiffs were not served with notice of the 
sale and no attempt was made to serve them personally. The defendants 1 
and 2 were personally served with the notice of sale. It was alleged that the 
defendants 1 to 3 and the landlord’s officials colluded with a view to deprive 
the plaintiffs, of their share. Inthe written statement filed by the defendants. 
1 to 3, they insisted that the plaintiffs’ suit should be dismissed. 

Held, that in the circumstances, the principle of S. 147 of the Estates Land. 
Act could not be applied and that notice under S. 112 must have been served. 
on all the sharers. But the sale ought to be set aside only so far as regards. 
the plaintiffs’ one-fourth share in the holding is concerned and not in its. 
entirety, because (i) the defendants never wanted it to be set aside and (ti) 
the sale is impeached on a ground peculiar to the plaintiffs, viz., that they 
were not served with notice of the’sale. i 


Kootoorlingam Piltai v. Senappa Reddiar, (1931) 6I M.L.J. 203 at 206,. 
relied on, 


If the rent sale was the result of fraud or collusion to which defendants 

1 to 3 were parties, then on the principle indicated in Harendra Lal Roy v. 
Salimullah, (1910) 7 I.C. 21, it will have to be dealt with as a private aliena- 
tion by the landlord which may operate to transfer the defendant’s share,. 
but not the interests of the plaintiffs. i 
Second Appeal against the decree of the Court of the 
Subordinate Judge of Salem in A. S. No. 27 of 1929, (A. S. 
No. 146 of 1929, District Court, Salem) preferred against the 
decree of the Court of the District Munsif of Salem in O. S. 


No. 607 of 1927. 
K. Rajah Ayyar and N. G. Krishna Atyangar for appellant. 


K. Sankara Sastri and K. S. Sankara Aiyar for respon- 
dent. 





— 


* S. A. No. 671 of 1931. , f . 8th April 1935. 
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The Court delivered the following 


Junemenr.—This Second Appeal arises out of a suit 
brought to set aside a rent sale under the Estates Land Act. 
The plaintiffs are admittedly entitled to a one-fourth share in 
the holding, defendants 1 to 3 being entitled to the remaining 
shares. Itis not necessary for the purpose of this Second 
Appeal to decide what exactly the arrangement was between 
plaintiffs and defendants 1 to 3 as to the way in which they 
should pay the rent due to their landlord, during the time that 
the lease, Ex-A, was in force and who as between them was 
really liable to pay the amount for the year in respect of which 
the rent sale took place. Defendants 1 and 2 admit that they 
were personally served with the notice of sale. Beyond filing 
a written statement jointly with defendants 1 and 2, the 3rd 
defendant has put forward no specific case. Both the lower 
Courts have found that the plaintiffs were not served with 
notices of the sale and no attempt was made to serve them 
personally. They even go further and suspect collusion 
between defendants 1 to 3 and the Zamindar’s officials with a 
view to deprive the plaintiffs of their share. Here again it is 
not necessary for me to base my decision on the case of collu- 
sion. 


There is no scope in the circumstances of the case for the 
application of the principle of S. 147 of the Estates Land Act. 
It thereforejfollows that the notice under S, 112 must have 
been served on all the sharers. Vide Kootoorlingam Pillai, v. 
Sennappa Reddiar1 and Nalla Karuppan Ambalam v. Vellamar- 
unthan Ambalam2, The Courts below were right in holding 
that the plaintiffs are not bound by the rent sale in these 
circumstances. The;Second Appeal must therefore be dismissed 
with costs as against respondents 1 to 3. 


Alternatively, the appellant, the representative of the rent 
sale purchaser, contends that the sale must be set aside only as 
regards the plaintiffs’ share and not in its entirety. This 
contention was raised in the trial Court by issue No. 5. . The 
District Munsif disposed of it by a single line, that the sale 
cannot be set aside in part and must be set aside in toto. The 
point does not seem to have been urged before the lower 
appellate Court. But as the appellant has been throughout 
presssing for the confirmation of the sale in its entirety, there 





1, (1931) 61 M,L.J. 203. 2. (1932) M.W.N. 1114, 
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is nothing to preclude hetydrom <claiming' ithatiit: should be 
confirmed at-least,in Tespect | of the shares to which, defendants 
1 to 3 age entitled: On-behalf of the Ist-defendant, who alone 
appears. before Mep- Mr, : Sankara Aiyar . contends, that; the sale 
must, either.be set: ‘aside. iw its entirety -.or- confirmed)! in its 
entirety and the law. does not. contemplate. its being, set..aside ` 
in part., He argues | that ‘the: service. o£ notice, under S.. 112 
has been held. to be. a.-matter, going to, the, jurisdiction; Of, : ‘the 
selling « officer and. that if all ihe necessary. pre- requisites, 'hayé 
not been ‘complied with, he must be,held-to have no jurisdiction 
at. all and it would. follow. that the, sale i is .a, nullity. - Tam not 
by any. means satisfied that. these contentions are well-founded, 
The: Estates, Land Act, does. not; make, provision: in. itself fog 


failure to: comply with the provisions ọf.S. 112., It is.only on 


general principles « of justice and eguity-that this Court has. held 
in a,number of cases, that the. service of notice contemplated. by 
S. 112 i is such an essential condition that. non-compliance, with 
it will justify the ‘Court in ‘holding, that the sale is void ‘and 
not merely voidable, .. i have therefore only, got to see how fat 
such general, ‘considerations compel. meto go . and I am. not 
hampered by any. statutory provisions ‘directly bearing, „upon 
the matter. Apart from suggestions of fraud and collusion 
on the part of defendants 1 to 3 to injure the plaintiffs, I have 
the fact that i in ‘the written. statement filed: by defendants’ 1 to 
3 they insisted that the plaintiffs’ suit ‘should. be dismissed with 
costs. . Whatever hesitation I may feel’as to the interpretation 
of S. 112 of the. Estates Land Act I feel that the Court will be 
placing a premium ön dishonesty and niisconduct if T should 
how ‘allow defendants 1 to, 3, to turn round ånd say set ‘asidé 
the’ sale even as’ ‘regards our “shares in; the holding”. “They 
névet wanted it tó be set’ dside ‘and unless I am’ satisfied that 
the law compels me to thrust this benefit ` upon’ then z do’ ‘not 
think: I will be justified in doing son 7 

| “Mr. Sankara Aiyar’ reliés upon’ the ‘analogy’ of S. 131 of 
thë: Estates Land’ ‘Act corresponding’ to ‘O: 41, R. “89. of “the 
Civil Proceduré Code + ‘atid’ argues ‘that’ if ‘any “one of ‘the 
defaulters makes a “payment ‘under thesé- -provisions ‘the’ salé 
must be set aside ag va 2, whole änd n noť i in i rëspećt ney, oF his 


interests; Savy: ig: joint; TET a o a ‘to 
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sale it may be-open-to any'of ‘them-to:get- ithe: whole. sale:sét 
aside: by payment- inder 0121, R89, -but. if. anyone. of them 
-impeaches -the gale òn other grounds, for instdnce, bor: non- 
‘representation of one of therh bya proper guardian or for noh- 
issue to him of .notice.-under; O. 2tpRu; 22, it does not at all 
follow that, the ‘sale must be set aside as a whole and not merely 
in, tespect.of-that. particular; judgment-debtor’s, s share. -S- 112 
and the succeeding sections contemplate part | ‘of. the. holding 
-beihg’ sold. prima facie that will. merely, refer: to: a “geogra- 
phical part, that is, any single field if that will suffice to satisfy 
the arréars of ' \pents «butiéven that is an indication’ that the law 
does not insist upon the holding being sold in its-entirety. If, 
as the’result of 'a rent salk, one of the fields - ‘comprised in 4 
holding. can pass to-a stranger, ‘there-i is nothing very anomalous 
‘in holding that the interests" “of sonie’of “the tenants, holding 
under a single patta may pass ‘to the ‘purdhaser. | The possibility 
of stich partial’ validity. ‘seems ‘to be recognised - by. Mr, Justice 
Ramesam , in his. observations igs 1: Kaotgorlingar ‘Pillai. v. 
‘Sennappa Reddiars.. Pe bok ge ti Geran aoa es E 
3 Looking | at the matte? ‘from afioitler’ point ‘of view, ‘if the 
rent sale was the. result . of fraud, or „collusion. to. which 
‘defendants Ñ, ‘tor: -3. were. ‘parties. the. principle, indicated in 
„Hemendra Lal. „Roy. v. Salimyllaht would justify the case being 
„dealt with: as oné öf a` private aliënation by misuse of :the 
machinery of public sale‘ and it-may be operative’ to” transfer 
the interests of defendants 1 to 3 though ` not to affect the 
‘interests of the Plaititiffs. Hack EPR ee: EN 


Had) oP Boe ‘stated by. ine “already, the question’ is, “how far’ in e 


application ‘of véneral ‘principles ‘of justice and’ equity the 
‘Court ought-to-grant relief in respect of improper: sales.. The 
‘use‘of ‘the word” ‘justification’ ‘in some’ of! the-‘casés- ought! not 
“torbe! ‘pressed’ too fat" The! ‘learned ‘Judges: Were not: -then 
'déaling. ‘with: effect’ ‘of ‘the’: sale as! against ‘persons ‘who had 
‘been duly ‘served’ they merely. mneant to” indicate that thé: noti- 
‘service of. nótice'i is ? such an important ‘omission ` “as to: justify 


‘the Court i inl ignoritig’ ‘the sale $ so fat” as "the: ‘person, hot served 





“with notice. was, concerned. 





or I am. therefore. af, ‘opinion: ‘that: abe! eee ce the Courts 
below. should be ‘mugdified by.insesting the: words; “s0.-far.. as, ‘the 
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Plaintiffs’ share is concerned” after the words “the sale is 
hereby set aside” in the decree of the District Munsif’s Court. 
But as defendants 1 to 3 and defendants 5 and 8 have, during 
the greater part of the case, sailed together, I am not disposed 
to make any order as to costs as between them. 

S.V.V. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


o PREsENT:—Mr. Justice Burn AND MR. JUSTICE 
K. S. Menon. 


Vuddagiri Ammanna .. Appellant* (Petitioner) 
v. 
Gada Subbayya .. Respondent (Respondent). 


Decree—Declaration of charge for unpaid purchase money—Execution~ 
Property not to be brought to sale without preliminary decree for sale under 
O. 34, R. 14, Civil Procedure Code, (V of 1908). 


Where a decree was not a decree for sale at all but one for payment of 
money and declared that the plaintiff had a charge on the scheduled property 
for unpaid purchase money, due to him in connection with a sale-deed 
executed in favour of defendants, in such a case the decree-holder could not 
bring the property to sale without getting a preliminary decree for sale 
under O. 34, R. 14. 


Ram Raghubir Lal v. The United Refineries, Burma, Lid., (1933) L. R. 
60 I. A. 183: I. L. R. 11 Rang. 186: 64 M.L.J. 655 (P. C.), followed. 


A. C. Dastoor v. H. A. Kandawalla, (1933) I. L. R. 60 Cal. 1467 and 
Ambalal Bapubhai v. Narayan Tatayaba, (1919) I. L. R. 43 Bom. 631, have no 
application to the present case as here the decree merely declared a charge 
but never created one. 

Appeal against the order of the Court of the Subordinate 
Judge of Narasapur dated 16th April, 1934 and made in 
C. M. P. No. 270 of 1924 in O. S. No. 70 of 1932. 


The plaintif brought a suit on a pronote executed by 1 
and 3 defendants. It was admitted that the amount represented 
the unpaid purchase money due to the plaintiff in connection with a 
sale-deed executed in favour of the defendants. The defendants 1 
and 3 to 7 did not contest the suit. The second defendant who 
was represented by Court guardian alone contested the suit, A 
decree was given for the amount claimed against the defendants 1 
and 3 together with costs. A charge was given on the properties 
set out in the schedule attached to the plaint. The decree-holder 
applied for execution of the decree by bringing the charged pro- 
perties to sale. The sale was posted to 19th March, 1934. ‘An 
application was made on 15th March, 1934, by the fourth 





xA, A. O. No. 253 of 1934. . , . 19th September, 1935, 
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defendant under Ss, 47 and 151 of the Civil Procedure Code, 
objecting to the execution of the decree on the grounds that the 
decree-holder who claimed a vendor’s lien over the property ought 
to have framed his suit as one on mortgage and that in the absence 
of a preliminary decree the decree-holder could not execute the 
decree without attaching the property or bringing a suit on the 
lien created by the decree. The lower Court held dismissing the 
petition, on the question whether the plaintiff was entitled toa 
vendor’s lien on those properties, that it was a mixed question of 
law and fact and in the absence of any evidence, it could not be 
decided. Moreover such a question could not be decided in execu- 
tion proceedings since it related to the executability of the decree 
regarding a part of it. : 

T. Satyanarayana for appellant. 

M. Appa Rao for respondent. 

The Court delivered the following 

JupcmMENT.—The case is clearly covered by the decision 
of the Privy Council in Ram Raghubir Lal v. The United 
Refineries (Burma, Lid.1). The decree in.this case was not 
a decree for sale at.all. It was a decree for. payment of money, 
and declared that the plaintiff had a charge on the scheduled 
property fot unpaid purchase money. As their Lordships 
observe, in such a case the decree-holder cannot bring the 
property to sale without getting a preliminary decree for sale 
(O. 34, R. 14). The decree in this case did not create the 
charge but merely declared it. Hence the decisions in 
A. C. Dastoor v. H. A. Kandawalla? and Ambalal Bapubhat v. 
Narayan Tatayaba3 have no application, or rather, they are 
against Mr. Appa Rao who has cited them in his favour. For 
the same reason the decision in Edupuganti Buchayya v. 
Edupuganti Sri Ramamma‘ is not applicable, this was not a 
case of.a charge created by the decree. 

The appeal is accordingly allowed and the order of the 
learned Subordinate Judge is set aside. It is clear that the 
property could not be sold in execution of the decree in this 
case. The E. P. is not before us and therefore we cannot say 
whether it did or did not contain any prayer for execution in 
any other manner than by sale of the property. If it did, 
there is nothing to prevent the lower Court from proceeding. 





1. (1933) L.R. 60 LA. 183: 11 Rang. 186: 64 M.L.J. 655 (P.C.). 
2. (1933) LL.R. 60 Cal. 1467. 3. (1919) LL.R. 43 Bom. 631. 
` 4. A.I.R. 1931 Mad. 603 (1). 
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Ammapng ~ Mm: M:AfpavRao- for. respońdenť (decreetholder) takes 
Sibna a .technical objection “that: the fourth : defendant -had been 
` ad judicated insolvent’ before the-suif and that theréfore: ‘he had 
no léchs stahdi` to 'tidifitain this’ ‘petition: i This: ‘objection’ was 

not taken inthe lower Court and We see no. reason ‘to entertain it 

now. | If it. were entertained; it might be necessary ‘to ‘consider 

whether ‘the résponderit himself “had any ‘right to file the suit 


. without leave ‘of the Insolvency’ ‘Court: dade rey 
. The. sppealis allowed. with costs.: "42" qf geet 
` ki ee p oaa Appeal altosied, 


> peii poai 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—Sır Horack’ OWEN” ComprTon BEASLEY, Kt., 


, 


Chief Justice anp Mr. Justice CoxnisH? 0 %". 


oe Bahadur Patri Venkata Srinivasa Rilo = 


Official: Receiver, Guntur sc ae ame © Appellant® (Res- 

xi ea v t ‘ the : a Set ae a gan “te 

The Secretary‘of State be India i ii í Coh- Bet Si 

-cil: represented; +:by:: a Collector. oo a ge git 

‘Guntur cen ue a aaa ee “Respondent Do 

, pans ce ca amy ae A (Petitioner): 
pres í ~ Provincial ‘nsoboendy Act (V of Iss. 28, 34. and” 37-—Annulment of 


Official ‘adjidication—Contintdhée of‘ ddzivinistration ‘of éstaté of debtor—Appeal ii in 

Receiver forma pauperis: prdferred by :.debtor—Dismissal—Order, for payment of 

Guntur Court-fees to. Government—Whether enforceable against trustee „halding 
Ve assets of debtor—C “Tain for Couri fee ¢ as. Crown debi, . 


Secretary ` An insolvent “failed to “apply for tis discharge ‘within ihe ie a 
of State ‘by thë Court and ‘the ‘adjudication’ was thereupon ' aniiulled by the ‘Court and 
nom an'order:was made vesting the property of the debtor‘in: the’ Official Receiver. 
Subsequent to:the, date. of :the annulment of the, „adjudication the debtor 
preferred certain appeals’ in forma pauperis and they were eventually dis- 
missed‘and the court-fee payable was ; directed to be’ paid to the Government: 
The Government then applied’.té the ‘Official Receiver for payment ‘ofthe 
court-fees out of the assets of the debtor’s estate in his hands claiming to be 
entitled to be ‘paid'in priority to the debts ` of all the other. preaiors on i the 

groiind that the claim constituted: a Crown debt. BERETE 


| Held, that evet affer the annulment’ the debtor’ s' “property “continued to 
be under-the controkof the {nsolventy. Court, that the ‘claim: ‘regarding court- 
fee. was provable as a.debt. even though it came, into’ -existérice subsequent to 
the adj udication and the Goveinment was entitled to recover the Court fee i in 
“full asa Crown debt ¢ ‘quite apart from. ‘thie Insolveticy Act. a 


"Veer ayya vs Srinivasa Rao, (1935) 69 M. L. J. 364 (F B >) relied o on. 








ee Seo ee tes oe eee ee 
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Appeal against theorder of the District Court of Guntur 
dated the lith day’ of March, 1933, in,C. M- P. No. 233 H 
1933 in I.P. No. 42.of 1923.: : ee 

~ BV. Ramanarasu for-N. Rama Rao’ for ae 

The Government Pleader (P. ‘Venkataramaiia Rao} for 

respondent. 


i 


The Court delivered the followin 

. JUDGMENTS. . The C hief Justice.—This Geis ‘raises a 
paint -which . appears to be entirely.free from authority.. The 
appeal i is by the Official. Receiver, of Guntur and the respondent 


is the Secretary of State for India in’ Council. One K. Tho- - 


masu Reddy was adjudged an insolvent in 1924) Subsequently 
his adjudication was ‘ annulled .because ‘he failed to apply for 
his discharge within the time- specified by the Court. Upon 
the annulment of the adjudication under S..37 of the Provin- 
cial Insolvency Act the property of,the debtor was by.order 
‘vested in the Official Receiver who sold:some of the proper- 
‘ties of the insolvent and is in possession of the sale proceeds 
and other properties of the debtor. Subsequent to the date of 
the annulment of the adjudication, the debtor préferred four 
appeals in the District Court; Guntur, iv forma pauperis. These 
appeals were dismissed and the court-fee payable on the res- 
pective, appeals was ‘ordered to be paid to Government.. Govern- 
ment then put in an application to the Official Receiver, for 
payment of- the court- fees payable. by reason of-the „appellate 
decrees out of the assets ‘of the debtor’s estate . in -his hands 
claiming to be entitled to be paid in priority to the debts of all 
other creditors. because the debt due is a. Crown debt.. The 
Official Receiver ‘declined to recognise the Government’s claim 
“contending that, on account of the order ‘under S. 37 of the Pro- 
vincial Insolvency Act vesting the property in him, he held the 
Property of the debtor for the benefit of creditors whose debts 
were prov able and proved in the insolvency and that in distri- 
buting the assests in his hands‘as a result of the vesting order 
he has to-bé governed by the same rules that. govern . the case 
of an insolvency. It is.quite clear that by reason of S. 34 (2) 
.the debts provable in insolvency are those ‘which the debtor is 
subject.: to when ‘he is..adjudged an ‘insolvent or to which he 
may become subject before -his discharge by. reason of any 
obligation incurred before the: date of his: adjudication. 
Therefore, no debt incurred after. adjudication is provable in 
108 
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insolvency. Hence it is contended by the appellant that as 
this was a debt incurred after the insolvent’s adjudication, 
indeed after the annulment of the adjudication, the Crown 
has no debt which the Official Receiver can recognise. The 
learned District Judge allowed the claim of the Crown. 

What we have to consider is what is the effect of the 
annulment of an adjudication and the subsequent vesting order 
under S. 37 (1) of the Provincial Insolvency Act? A Full 
Bench of this High Court has on a reference to it in Veerayya 
v. Srinivasa Raol considered the following question, namely :—- 

“ Where the Insolvency Court annuls an adjudication under S. 43 of the 
Provincial Insolvency Act V of 1920 and chooses to pass an order under 
S. 37 vesting the properties of the quondum insolvent in an appointee 
(Official Receiver or any other person) is the administration in insolvency to 
continue for the realisation and distribution of the assets of such a person 
despite the annulment of the adjudication itself”. 

and has given the following answer, namely :~- 

“the appointee continues to be subject to the directions of the Insolvency 
Court which appointed him, that these directions relate to the property of 
the insolvent and that they should be given in accordance with the policy and 
provisions of the Insolvency Act”. 

and that: 

“this is not in all respects equivalent to the actual continuation of the 
insolvency proceeding”. 

In the view of the Full Bench the principle underlying 
S. 43 of the Act which provides that the Court shall annul 
an adjudication on the failure of the insolvent to apply for 
an order of discharge within the period specified by the Court 
is primarily to punish the insolvent by depriving him of any 
protection which he may hitherto have been enjoying under 

the insolvency law. It is stated in the judgment: 

“ Why should the negligence of the insolvent have the necessary effect 
of upsetting the rights of his creditors inter se for if this first view is to be 
upheld these creditors can no longer expect the fair and equal treatment 
which had been assured to them by the insolvency. Those who have got no 
decree will be hopelessly handicapped as against those who may proceed 
immediately to execution, and those who are aware of the annulment will 
have an advantage over those who are not”. 

These observations relate to a contention which had been 
put forward that with the annulment of the adjudication the 
insolvency proceedings come to an abrupt and final ccnclusion, 
that the insolvency Court has no longer any power to pass any 
orders in regard to the insolvent’s property, its order vesting 


that property in the appointee being its last expiring act, that 


1. (1935) 69 M.L.J. 364 (F-B.). 
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‘the appointee is a mere custodian of the insolvent’s property 
and must merely hold it subject to any orders as to attachment 
and sale which he may receive from any Court entertaining an 
application in execution against the insolvent and that the 
insolvent’s creditors are restored to the positon in which they 
found themselves before the insolvency proceedings began and 
all must pursue afresh their remedies by execution of 
by suit in the ordinary way. That contention the Full 
Bench did not agree with nor did it accept the contention 
which went to the other extreme, namely, that the insolvency 
proceedings are continued for all purposes. The view which 
is one intermediate between these two before-mentioned extreme 
contentions was accepted by the Full Bench as being correct. 
It is quite clear in my view—and this is also the view of the 
Full Bench that the appoititee under S. 37 does not hold the 
property for the benefit of the insolvent. Under S. 37 it is 
true that the property may, in default of any order by the court 
vesting the property inan appointee, revert to the debtor to the 
extent of his right or interest therein on such conditions, if 
any, as the court, may, by order in writing, declare. But in 
‘the opinion of the Full Bench the legal effect of the vesting 
order will be different from the legal effect of the reversion of 
the property to the debtor. The whole significance of the 
court’s action in vesting the debtor’s property in some one else 
is that the court is entitled to preserve its control over that pro- 
perty just as a similar control is always retained when a 
Receiver is appointed to administer the property which is the 
subject-matter of asuit. In the opinion of the Full Bench the 
Insolvency Court retains full power to give directions under 
S. 37 as to the realisation and disposal of the debtor’s assets 
_and that power should not, of course, be used arbitrarily but 
Should be used in the interests not of this or that individual 
creditor but of the whole body of creditors which means in 
‘other words that the only proper order of the court to pass is 
that the appointee should continue to realise and distribute the 
debtor’s property in accordance with the provisions of the 
Insolvency Act. It is contended on behalf of the appellant that 
this means that the debtor’s property can only be distributed 
amongst those who would be entitled to it under the provisions 
of the Insolvency Act. If that contention is correct, then of 
‘course the Crown’s debt cannot be recognised because this was 
not a debt provable in insolvency. The Full Bench decision, 
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however, does not say: who: comprise “the: whole body cof ere- 
ditors”: It is.not.clear that-inithat:judgment it is intended to 
decide that only:debts provable ‘in. ther :insolvency. can.: be 


‘recognised. by the appointee tinder. S. 37 unless the words 


“distribute the debtor’s «property in- accordance . with : the 
provisions of the Insolvency Act”. express such an intention. 
It seems to:me that this is by no mearis.clear.. It is plain from 


S:10 (2) of the Provincial: Insolvency: Act.that after the 


annulment of an adjudication the insolvency does.not continue. 
The insolvent is not an -insolvent any longer’ and -has to be 
re-adjudicated-.an insolvent by the Court if he. again, desires to 
be an-insolvent. If the property, on the Court’s failure ‘to vest 


it in an appointee, reverts uticonditionally to the debtor then it 


is obvious that not: only’ those creditors who had, debts;provable _ 


in insolvency. but all-other. creditors are entitled to. proceed 


against him; and this would no doubt.lead tòa ‘wild scramble 
or as suggested in the Full Bench decision. to. some creditors 
being enabled to gain an advantage over others;, and.it seems 


to me that the scheme of the section is to enable an orderly 


distribution. òf. the.assets of the insolvent which under the pro- 
visions of' the.section the Court has vested in its appointee and 
to place those assets ati the disposal. of'all those creditors who 


-would be able to proceed against the debtor, if the property had 


reverted to him by reason of the annulment. Unfortunately 
as I have stated- before; :we are unable to: get any -assistance 
upon the point from reported’ decisions’ arid the intention of 
the Legislature is by-no. means easy. to discover; but on: the 
whole I think that the view I have just expressed ` after giving 


‘the matter the'best consideration Lcan is the correct. one: If 


this is the position, then ‘it. is very fairly conceded by 
Mr. Ramanarasu, the learned counsel for .the appellant, that 
the Crown is entitled to`claim priority in common law, quite 
irrespective `of. the Insolvency-.Act, for this debt which is 
clearly a Crown debt. For these- reasons, :the decision of -the 
learned District Judge was correct and this appeal must be 


dismissed, with costs out of; the proceeds n now in. the hands. of 
the Official Receiver ‘of; pak: 


Conk p agiee. “When ; an de a adjudication i is 


‘annulled under S: 43 the provisions. S. 37.,(1). are’ made appli- 


cable. In other. words, the Position upon. an, annulment under 
Ss: 43i iş the, same, as aad an | adjudication i is annulled following 
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the approval: by the. court. of.a composition or scheme under 
§.°39. The-result-of this is that; although the. debtor: is no 
longer an.adjudicated’insolvent, the debtor’s property, whether 
vested. ina trustee” appointed by the coust-or whether it has 
reverted, to the debtar subject to:any conditions imposed by-the 
court; continues to: be under.the control of. the: Insolvency 
court: See Williams on Bankruptcy 14th Edition p~ 139.. The 
recent.Full Bench: ruling of this. High Court.-is:to the same 
effect. If upon an annulment the property-reverts to the debtor 
without any conditions, the consequence is that he is.remitted 
to his original situation’ ‘prior to the insolvency. It has 
accordingly been held that a debtor so placed is free to sue for 
debts due to. him, Flower v. Lyme Regis Corporation! and that 
he can be sued by a creditor in respect of a debt which, though 
provable, had not been iticluded in the ‘sclieme of” ‘composition ; 

Gopalu Pillai v. Kothandarama Ayyar?. On the other hand, if 
upon an annulment the property of the debtor is. vested in a 
trustee the object cah only be that the property salt be safe- 
guarded for the benefit of the creditors. 


The question is whether a “créditot, in “this c case the Gowd, 
can enforce against the trustee a debt which was not provable 
at the time of the adjudication because the debt had not then 
come into existericé: This would seem to depend on whether 
the. ‘creditors’: ‘right to enforce a'claim continues, notwithstand- 
ing | the annulment, ‘to be. subject:.to the. restrictions. of the 
Insolvency Act both. as regards-the means of recovery and in 
respect of the debt which is recoverable. The prohibition 
placed ‘bys. 28 (2) upon the commencement of a creditor’s 


suit after an adjudication arises asa consequence of. the order ` 


of adjudication and must, I think, cease to be -operative after 
annulment of the adjudication: ar. thë rule in „S, 34 
cation are e provable in the insolvency c: can n have, i in n my. view, no 
further application when ‘the’ adjudication ` has been annulled. 
This, View, is fortified . by- ‘the saving words in S. 37 (1) in 
favour, of: ‘all; dispositions: and-payments: duly. made before the 
annulment. It follows from these conclusions, that the Act 
does hot: ‘prevent, the claim’ ftom’ being’ enforced” in, ‘the ` present 
tage, “Moreover the debt being one:idue ‘to the: Crown. i is‘a:debt 
from-which the debtor, « even rif he Had got’ his. dischar gé, would 
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not have been released. The debtor cannot be in a better 
or the Crown in a worse position in respect of this 
debt by reason of the fact that the insolvéméy has been-annul- 
led for failure of the debtor to apply for his discharge. For 
these reasons I am of opinion that the Collector is entitled to 
recover payment of the debt from the trustee. The right of 
the Crown to paymerit of a debt in priority to the debts of 
other creditors does not depend on the Insolvency Act. For 
S. 61 (1)-(a) of the Act only declares a long established rule 
of law that when claims of the Crown and claims of subjects 
as creditors are in competition the Crown has priority. 

B. V. V. ea Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Burn ann Mr. Justice K. S. 
MENON. 
Shiyali Vengu Chetti -` .. Appellant* in both (second 
Defendant in do). . 
V. 
Messrs Valjee Kanjee and Com- 
pany at No. 126 Mint Street, 
Sowcarpet, Madras .. Respondent in both 
(Plaintiff in do). 
Execution—Transmission by High Conrt of decree to mofussil—Minor 
defendant—Absence of a guardian—Order of transmission made without 
notice—Whether sale anullity—Notice under O. 21, R. 22, Civil Procedure 


Code, to guardian whether essential—Attachment not made before sale-—Sale 
whether affected. y 


An order of transmission of a decree, by the High Court, to a 


_ Muffusil Court for execution is only a ministerial act and such an order can 


be passed ex parte even after the death of the judgment-debtor. 

Banku Behari v. Naraindas, (1927) L.R. 54 I.A. 129: LL.R. 54 Cal. 500: 
52 M.L.J. 565 (P.C.) and Nachiammav. Subramonian Chetty, (1927) LIL.R. 
5 Rang. 775, followed. 

Palamappa v. Valliamma, (1928) I.L.R. 52 Mad. 590: 56 M.L.J. 555, 
distinguished. ; 

An order of transmission and the proceedings thereafter are not a 
nullity merely because the order for transmission of the decree was made 
without a proper appointment of a guardian for the minor legal representative 
of the deceased judgment-debtor, and without notice to the proposed 
guardian, ; 

Where the minor legal representative of the deceased judgment-debtor 
was represented on record by a guardian (appointed without notice) who 
was subsequently removed on her own application and another guardian 
ad litem was duly appointed (after notice) and the latter was given time to 


“A, A. O. Nos. 404and 431 of 1934 00O Ist October 1935. 
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file his objections if any to the proposed execution, the mere absence of a 
formal notice to the new guardian under O. 21. R. 22, Civil Procedure Code, 
cannot vitiate the sale or render it a nullity. 


‘Chandranath Bagchi v. Nabadwip Chandra, (1930) 35 C.W.N. 9: 53 CL.J. 
329, followed. i 

A sale would not be set aside merely for want of attachment before sale. 

Subramania Aiyar v. Krishna Aiyar (1925) 51 M.L.J. 172, followed. 

The fact that attachment was effected six months before the guardian 
ad litem was properly appointed would not vitiate the sale. 

Appeals against the Orders of the District Court of South 
Arcot respectively dated 27th March 1934 and 19th April 1934 
and made respectively in M. P. No. 117 of 1932 and E. P. R. 
No. 5 of 1934 both in C. S. No. 671 of 1918 on the file of the 
High Court. 


Plaintiffs-Respondents obtained a money decree against the 
adoptive father of the appellant on the Original Side of the High 
Court, Madras in 1920. The judgment-debtor died in 1921 leaving 
a will bequeathing his properties to the appellant then a minor 
and appointing the natural father of the appellant as his 
testamentary guardian during his minority. In 1926-1927, the 
plaintiffs applied to the Deputy Registrar, Original Side of the 
High Court and obtained an order bringing on record the appellant, 
represented by his natural mother as guardian ad litem as the 
legal representative of the judgment-debtor, and granting leave to 
the plaintiffs to execute the decree against the appellant in respect 
of the properties of the deceased judgment-debtur in his hands 
and directing the transmission of the decree to the District Court, 
South Arcot, for execution. No notice of this petiton was sent to 
the proposed guardian as the same was dispensed with by the order 
of the Deputy Registrar and no notice under O, 21, R. 22, was 
also taken out as the same was dispensed with under the proviso 
thereto. 


The decree was accordingly transmitted to the District Court, 

South Arcot and the plaintiffs filed an execution petitition in that 
Court for attachment and sale of some of the immoveable pro- 
perties of the judgment-debtor in the hands of the appellant 
represented by the mother as guardian. In the execution petition 
the plaintiffs prayed that notice of same might be dispensed with 
but the Court ordered that notice under O. 21, R. 22, should be 
given. Several notices were taken out to the mother as guardian 
of the minor judgment-debtor, As she could not be served 
personally, service of the notice on her was finally effected by 
substituted service and the properties were ordered to be attached. 
The properties were attached on the 7th and 8th February, 1928. 
On 17th February, 1928, the mother applied’ by petition under 
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0.32, R.-9,: Civil Procedure -Gode, to the District Court, South 
Arcot for” permission ‘to retire from’ ‘the, guardianship stating that 
natural father of the appellant į was s the. proper, guardian as ‘he had 
been appointed without any notice to her and was uawillins to act 
as the. guardian ad litem., Thereupon the plaintiffs applied to the 
same “Court for the appointment. of the natural father as guardian 
ad litem. On’ 31st. August 1928, the natural father appeared by 
pleader- and. consented to act as guardian ; and the Court passed an 
order removing the mother, and appointed the natural father as 
guardian, and the latter was. given ‘ten days time to file his 
òbjections if any, to'the exectition petition, No objections were 
filed? The plaintiffs subsequently brought the properties to sale 
after giving notice of sale proclamation under O. 21, R, 66, to 
the new guardian. The properties were in due course sold on 
15th July 1929, and the sale, was confirmed.on 2lst January, 1930. 
After the sale, the new guardiam applied to the Court for setting 
aside the sale under O. 2l, R. 90, but, the same was dismissed for 
default. aA a . nA 
“About a yar aftér attaining majority the ae applied to 
the District Court under S. 47 for re-delivery of possession, of the 
properties sold’ on the ground that the sale'was void. The lower 
cut distnissed the same and the appellant preferred this appeal: | 


K. Rajah Aor ant A :Ramaswami Aiyar for appellant, Phe 
gale is a total nullity and re-delivery of the property should be, 
ordered, Firstly, the order of transmission by the High Court is, 
either a judicial or qusi-judicial order, vide.,,Original Side Rules 
where the Master is delegated with. this power. Wherever there is, 
a change of ‘parties ‘the order is judicial. Palaniappa Chettiar v.. 
Valhiammat Achil. No: order can be made:without a. minor being: 
represented by guardian appointed for him under law. The. 
procedure under O. 32, Civil Procedure. Code, should be. strictly 
followed. .In this case ‘no notice went to ‘proposed guardian and. 
she did not consent. The transmission, As. null and void. Al 
subsequent procecdings. in District Court are also null and void as 
that. Court. obtained no seisin judicially, . ‘Séconily, the sale. by: 
District Court i is “void,” No notice was ordered or taken out to the 
new ‘ guardian undét O. 21, R: 22. The. foundation’ of. jurisdiction; 
to ‘sell, is ‘lacking. “Rajagopala. “Aiyar Va ‘Ramanujachariar?, The. 
previous notices under O. 21, R. 22, were only, to the proposed, 
guardian’ and,4 were ineffectual, The .Attephment, ‘was made at a 
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time bəfore the guardian was properly appointed, Hence also 
sale is bad. Panchanan Das v. Kunja Beharil, 


S. Panchapakesa Sastri and R. Swaminatha Aiyar for 
respondents.—The petition is under S. 47 only. It is more than 
thirty days after minor attained majority. No question of setting 
aside a salearisés, The appellant can succeed only if the sale is a 
total nullity. Mere irregularities or even illegalities not amounting 
to jurisdictional defects are insufficient. 


The order of transmission is.merely a ministerial act. Banku 


Behari Chatterji v. Naraindas Dutt2 is conclusive. Notice cannot 
properly go at all. It should be ex parte and can be made so even 
if the judgment-debtor dies after decree. 


Nachiamma Achi v. Subramonian Chetty’ and Palaniappa 
Chettiar v. Valliammai Achi4 are distinguishable as there an assigu- 
ment by decree-holder had to be recognised. The only question 
there was whether an order recognising amounted to a revivor 
under Art. 183. Here it is merely a devolution by death of the 
judgment-debtor. The minority of the legal representatives makes 
no difference. The procedure under O.32, Rr. 3, 4 and 9 is not 
strictly applicable to execution proceedings; substantial represen- 
tation of the minor in execution proceedings is sufficient. Rama- 
nathan Chetliar v. Ramanathan Chettiar’ and Fani Bhusan v. 
Surendra Nathé, 


In any case it is only an irregularity and the District Court 
had jurisdiction to proceed with execution. Further the guardian 
originally appointed though without notice, acquiesced in it and 
got herself removed under O. 32, R.9. It is not a case of non- 
representation of the minor at all. A new guardian was appointed 
before proclamation was settled, in strict compliance with the Code. 
No objection can be taken to proceedings after that. It is admitt- 
ed that in Madras notice under O. 21, R. 22, is a condition prece- 
dent to jurisdiction, except ina case where the proviso operates. 
But there is really notice in this case, as the Court invited objec- 
tions from him to execution and gave time for counter, The duty 
to give notice is on Court only. Jagannath Khan v. Brojonath Palt. 
No particular form is necessary. Nor need it be in writing, In 
any event an opportunity to show cause is all that is required and 
the want of a formal written notice is at best irregular. See 








1. (1917) 42 I.C. 259, 
-2, (1927) L.R. 541.A, 129: LL.R. 54 Cal. 500: 52 M.L.J. 565 (P.C). 
3, (1927) LL.R: 5 Rang. 775. 
4, (1928) LL.R. 52 Mad. 590: 56 M.L.J. 555. 
5, (1928) 30 L.W. 995. 6. (1921) 35 C.L.J. 9. 
f 7. - (1901). L:L.R. 29 Cal. 580, 
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Chandra Nath Bagchi v. Nabadwip Chandra Duttl and Fakhrul 
Islam v. Rani Bhubdneshwari2, The sale is therefore good. Even a 
total absence of attachment does not render the sale invalid. The 
Calcutta case is dissented from in Madras and is contrary to prior 
rulings even of that Court. The Madras Court has always taken 
the view that it is only an irregularity. See S ubramania Aiyar v. 
Krishna Aiyar3, In execution proceedings Court looks to the 
substance and not to the form. Judicial sales cannot be set aside 
in such cases. Bissessur Lal Sahoo v. Maharaja Luchmessur 
Singh, Devji v. Sambhud and Kotayya v, Radhakrishnamurti6, 
The Court delivered the following 


Jupcment. Burn, J.—This is an appeal from an order of 
the learned District Judge of South Arcot dismissing an appli- 
cation said to be a petition under S. 47, Civil Procedure Code. 
The petitioner was the second defendant in the suit and he 
alleged that execution proceedings taken in the District Court 
of South Arcot were void. He said that those proceedings had 
all been taken during his minority and this application was in 
time because he had presented it shortly after attaining his 
majority. The facts have been sufficiently stated in the order 
of the learned District Judge and there is no necessity to state 
them again now. So far as we are able to see, there were no 
merits in the application, and there are none in the appeal. 

The first contention of the learned Advocate for the 
appellant is that the District Court of South Arcot had no 
jurisdiction to go on with the execution proceedings since the 
order of the High Court transmitting the decree to the District 
Court of South Arcot for execution was made without notice 
to any guardian on behalf of the minor judgment-debtor. We 
think there is no substance in this contention. The act of 
transmitting a decree for execution is a ministerial act. (Vide 
Banku Behari Chatterji v. Naraindas Duiti and Nachiamma 
Achi v. Subramonian Chetti8. Such an order can be passed 
even ex parte. There is nothing in Palaniappa Chettiar v. 
Valliammai Achi? to conflict with this. It must also be in mind 
that in this case this objection is raised by the appellant more 





1. (1930) 53 C.L.J. 329. 


2, (1928) LL.R. 7 Pat. 790. 3. (1925) 51 M.L.J. 172. 
4. (1879) L.R. 6 LA. 233 (P.C.). 
5. (1899) LL.R. 24 Bom. 135. ° 6. (1933)38 L.W. 588 at 593. 


7. (1927) L. R. 54 I. A. 129: LL.R. 54 Cal. 500: 52 M.L.J. 565 (P. C.). 
‘ 8. (1927) LL.R. 5 Rang. 775. 
9, (1928) I.L.R. 52 Mad. 590: 56 M.L.J. 555. 
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than two years after confirmation of the sale held in execution. 
We have not been referred to any authority to show that a 
sale in execution is a nullity merely because the order for 
transmission was made without the appointment of a gùardian 
for the minor judgment-debtor. 

The next contention on behalf of the appellant was that 
the District Court of South Arcot had no jurisdiction to sell 
the property at all because no notice was given under O. 21, 
R. 22. We find that the present appellant who was then a 
minor was represented by his natural father as the guardian 
from the 31st August 1928. Up to that time it had been 
supposed that his natural mother Krishnaveni was his guardian 
and many notices had been sent to her. On the 17th February 
1928, she prayed for removal from guardianship and on the 
31st August 1928 the learned District Judge passed an. order 
removing her from guardianship and appointing the natural 
father as guardian. On the same day the natural father as 
guardian ad litem of the present appellant was allowed 10 
days to file his counter, if any, to the execution petition. In 
these circumstances it is quite clear that no useful purpose 
would have been served by giving formal notice under O. 21, 
R. 22 to the natural guardian. Nor canthe absence of such a 
notice vitiate the sale or render it a nullity. (See Chandra 
Nath Bagchi v. Nabadwip Chandra Duti1). 

A further point taken on behalf of the appellant was that 
the sale was void because the attachment had been made in 
February 1928, which was six months before the appellant’s 
natural father had been appointed as guardian ad litem. This 
also is a point without substance. It is well settled that even 
if there were no attachment at all, a sale would not be set aside 
merely for want of it. (Vide Subramania Aiyar v. Krishna 
Aiyar2). Still less could the fact that attachment had been made 
before the guardian was appointed make any difference. The 
minor was represented during all the sale proceedings after the 
31st August. The natural guardian, as we have already said, 
was given an opportunity to show cause, if any, against exe- 
cution. He was given a notice; for settling the sale proclamation ; 
he did not file any objections to the execution and he did not 
apparently file any objections to the sale proclamation. He 
did, however, after the sale had been held, file on behalf of the 
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4, (1930) 53 C.L.J. 329. 5. (1925) 51 M.L.J. 172, 


Vengu 
Chetti 
v. 


Messrs. 
Valjee 
Kanjee and 
Cò. 


Burn, J. 


Vengu 
Chetti 
wh 
Messrs. 
Valjee 
Kanjee and 
Co. 


Burn, J. 


P.C. 
Bhagwan 
Bakhsh 
Singh 
Y. 
Mahesh 
Bakhsh 
Singh. 


868 THE MADRAS LAW JOURNAL REPORTS. [voL. 


minor a petition under O. 21, R. 90 to set aside the sale. We 
do not know on what grounds he asked that the sale should be 
set aside, but we do know that the petition was dismissed for 
default. There are no other points to be discussed in this 
appeal which is dismissed with costs. 

C. M.A. No. 431 of 1934.—In consequence of the dis- 
missal of C.M.A. No. 404 of 1934, this- appeal also must be 
dismissed with costs. 

K.C. ! EES Appeal dismissed. 
.PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow.] 

PRESENT :—LORD THANKERTON, SIR Joan WALLIS AND 
SIR: LANCELOT SANDERSON. 


Bhagwan Bakhsh Singh and another .. Appellants* 
w U. 
Mahesh Bakhsh Singh and others .. Respondents. - 


Evidence Act (I of 1872), S. 112—Legitimacy—Dispute regarding—Non- 
access—Proof—Gauna ceremony not performed—Husband and wife living 
separately—Conduct of husband and his family—Presumption of legitimacy 
if rebuited—Incapacity to procreate on account of age—Strict proof 
necessary. ` 

The word “access” in S. 112 of the Evidence Act means effective access- 
In dealing with a question of non-access ina case of child marriage among 
Hindus much depends on whether the case presented on either side is recon- 
cilable with the established customs and usages of Hindus as regards such 
marriages. To brand a child born to a wife in lawful wedlock with illegiti- 
macy on the ground of the alleged incapacity of the husband to procreate 
owing to his very young age, it would be necessary to prove the precise age 
of the husband at the time of the conception, and in the second place to 
negative the possibilities of immature virility at that age owing to precocious 
development. f l ; 

The plaintiff sued for recovery of the share of his mother’s husband in 
certain joint family properties. The defendants disputed the legitimacy of 
the plaintiff and pleaded that before the gauna or consummation ceremony it 
came to light that the wife was pregnant as the result of illicit connection, 
that consequently she never came to her husband’s house and they never 
lived together as husband and wife. It was also pleaded that the husband 
was only eleven years old at the time of the conception and that he was 
physically incapable of procreating issue. Both the lower Courts upheld the 
contentions of the defendants and dismissed the suit. The evidence was 
however not decisive as to the age of the husband at the material point of 
time but it was proved that the gauna and thauna ceremonies were not per- 
formed, that the husband and his family repudiated the plaintiff’s mother 
and never acknowledged the plaintiff as legitimate son. It was also proved 
that both the mother and the son continued to reside in her father’s house 





* P, C. Appeal 88 of 1932. : 11th October, 1935. 
Ọudh Appeal No. 13 of 1930 
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and neVer wentto her husband’s house which was in another village about 
twenty miles from her place. 


Held, affirming the decision of the lower Court, that the defendants had 
sufficiently proved non-access in order to establish their plea of illegitimacy, 
and that the plaintiff’s suit should be dismissed. 


L. De Gruyther and P. V. Subba Row for appellants. 

H. Shephard for respondents. 

Their Lordships’ judgment was delivered by 

Sir Joan Wattis.—In this case Bhagwan Baksh Singh, 
the first plaintiff, hereinafter referred to as the plaintiff, who 
gives his age as 21, instituted the present suit on the 7th 
March, 1929, to recover possession with mesne profits of the 
share of Chatarpal Singh, his mother’s husband, in the suit 
properties belonging to the joint family of which Chatarpal 
was a member, impleading the first and second defendants, 
who are surviving members of the joint family, and the third 
and fourth defendants, who are widows of deceased members. 
To raise money for this litigation he has alienated a half share 
of the properties in the suit to Thakhur Mahadeo Singh, the 

second plaintiff. 


It is not now in dispute that at the time of the plaintiff’s 
birth, his mother, Musammat Dilwant Kuer, the daughter of 
Nakched Singh, was the lawfully married wife of Chatarpal 
Singh, but it is alleged by the defendants in the written state- 
ment that, before the gawna or consummation ceremony, it 
came to light that Chatarpal’s wife was pregnant as the result 
of an illicit connection, that consequently she never came to 
Chatarpal’s house, the gauna ceremony never took place, and 
Chatarpal and his wife never lived together as husband and 
wife. It is further alleged that in June, 1929, when the 
written statement was filed, the plaintiff was at least 24 years 
old, that is to say, he was born in 1905, and that, as Chatarpal 
would not then have been more than 32, if he had lived, he 
was 11 years old at the utmost when the plaintiff was born. If, 
however, Chatarpal would have been only 32 in 1929, he must 
have been born in 1897 and would have been only 8 years old 
in 1905, when according to the defendants the plaintiff was 
born. The written statement therefore raised the two-fold 
defence of non-access and of Chatarpal’s physical incapacity 
to procreate at the time when the plaintiff was begotten. As 
the plaintiff was admittedly born after his mother’s marriage 
to Chatarpal, the-onus of establishing these defences lies 
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heavily on the defendants under S. 112 of the Indian Evidence 
Act which, so far as material, is in the following terms :— 
“The fact that any person was born during the continuance of a valid 
marriage between his mother and any man . . . shall be conclusive 
proof that he is the legitimate son of that man, unless it can be shown that 


the parties to the marriage had no access to each other at any time when he 
could have been begotten.” 


As regards the meaning of the word “access” in this 
section, the learned Judges of the Chief Court have held that 
access in this section means effective access, as is shown by 
the use of the words “when he could have been begotten,” and 
the proposition that physical incapacity to procreate, if estab- 
lished, amounts to non-access within the meaning of the’section 
has not been disputed in the argument before their Lordships. 


The Subordinate Judge dismissed the suit on the ground 
that in the case of this marriage the gauna or consummation 
ceremony never took place, because Dilwant Kuer was found 
to be already pregnant, and that the husband in fact never 
had access to his wife, but refrained from recording a finding 
as to question of physical incapacity. The learned Judges of 
the Chief Court, whilst not dissenting from this finding, have - 
found that Chatarpal must have been approximately 13 years 
of age when the plaintiff was begotten, and that at that time 
the husband was physically incapable of procreating issue. 
They accordingly affirmed the decree of the Subordinate Judge 
dismissing the suit. The Chief Court having refused to 
grant the necessary certificate, the plaintiff obtained special 
leave to appeal to His Majesty in Council. Unfortunately the 
defendants have not entered.appearance and the appeal has 
been heard ex parte. 


Their Lordships think it better at once to clear the 
ground by stating that in their opinion the defence based on 
the alleged physical incapacity of the husband is not made 
out. To brand achild born to a wife in lawful wedlock 
with illegitimacy on this ground, it would be necessary in 
the first place to _prove the precise age of the husband , at the 
date of conception, and in the second place to negative the 
possibility of premature virility at that age owing to precocious 
development. In their Lordships’ opinion it is impossible to 
arrive at a finding as to the precise age of the husband at the 
date of conception on the evidence in this case. As was 
perhaps only to be expected, there has been great exaggeration 
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on both sides. The defence on this question is based entirely 
on oral evidence given at the trial, supplemented by the oral 
evidence in the inquiry by the Revenue Court in the mutation 
proceedings immediately after the husband’s death, which it 
is now contended was inadmissible. They have been unable to 
produce any documentary evidence on the question of the 
husband’s age in the shape of birth certificate, horoscope or 
otherwise. For the plaintiff an extract from a register of 
births maintained by a village chowkidari, who could neither 
read nor write, has been exhibited, giving the date of the 
plaintiff's birth as the 10th September, 1907, and also an 
extract from a school register for 1903 which gives the 
husband’s age at the date of admission on the 10th July, 1903, 
as 11 years and six months. According to this entry he must 
have been born in January or February, 1892, which would 
make him more than 15 and a half at the time of the plaintiff’s 
birth as given in the register of births, and so fully establish 
his physical capacity at the date of the plaintiff’s conception. 
The Subordinate Judge, however, has hesitated to act on this 
register which has not been produced from the proper custody; 
and the Chief Court after carefully examining the school 
register have satisfied themselves that it has been tampered 
with for the purposes of this case and is utterly useless. The 
evidence of Indian witnesses on questions of age is notoriously 
often very vague and unreliable; and in their Lordships’ 
opinion it would be very unsafe to base a finding of physical 
incapacity on the part of the husband on the evidence in this 
case. Further, if the finding of the Chief Court that the 
husband in this case was 13 at the date of conception could be 
accepted, and the defendants had failed to prove non-access in 
the ordinary sense of that term, their Lordships would hesitate 
to hold that incapacity to procreate at that age could safely be 
inferred from the sole fact that Lyon’s Medical Jurisprudence, 


a work dealing with Indian conditions, accepts as applicable to’ 


India Taylor’s statement with reference to this country where 
climatic conditions are so different, that 14 is the earliest age 
at which procreative power has been recorded. 


Their Lordships will now proceed. to deal with Mr. De 
Gruyther’s contention that concurrent findings of the lower 
courts should not be accepted, because the depositions exhibited 
by both sides of witnesses who gave evidence at the inquiry in 
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the mutation proceedings, but died. before the trial, were 
inadmissible in evidence. The Subordinate Judge has stated 
in his judgment that they were admissible under S. 32, Cl. 5, 
of the Indian Evidence Act, but they were clearly inadmissible 
under the proviso to that section because they were made after 
the present dispute arose. They were admissible, if at all, 
under S. 33 as statements madein judicial proceedings between 
the same parties; and under the third proviso to this section 
such statements are only admissible if the questions in the 
mutation proceedings were ‘substantially the same as the 
questions in issue in this suit. Mr. De Gruyther has contended 
that the questions were not substantially the same because in 
the mutation proceedings the Collector was required by statute 
to base his decision, as he did, on possession and not on title. 
He has further contended that statements which are inad- 
missible under this section cannot be made admissible by 
consent of the parties to the suit as evidenced by the fact that 


_ depositions of witnesses in the mutation proceedings were 


exhibited by both sides. As regards the latter contention it 


appears from the notes on this section in Ameer Ali’s and 


Woodroffe’s Indian Evidence Act that three of the Indian 
High- Courts have decided the other way; and in view of the 
facts that the objection was taken for the first time at the 
hearing before the Board and has not been argued on the other 
side owing to the absence of the respondents, their Lordships 
do not propose to decide it, because in their opinion under 
S. 167 of the Indian Evidence Act the finding of the Subor- 
dinate Judge that Chatarpal had no access to his wife prior to 
the plaintiff’s birth may be supported on the other evidence in 
the case excluding the depositions to which objection, has been 
taken. 


Their Lordships will now proceed to deal on this footing 
with the question of non-access. In dealing with this question 
in a case of child marriage among Hindus much depends on 
the question whether the case presented on either side is 
reconcilable with the established customs and usages of Hindus 
as regards these child marriages, and their Lordships have 
derived great assistance in deciding it from the fact that both 
the lower courts in judgments written by Hindus concur, as 
will be seen, in finding that the plaintiff’s case as to alleged 
access is irreconcilable with such customs and usages. 
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The families of the husband and wife reside respectively 
in the villages of Muraini and Bhawain, said to be twenty 
-miles distant from ‘one another; and it is admittedly the custom 
that after the celebration.of the marriage the wife continues to 
reside for some years in her own family. She then goes to stay 
‘with her husband’s family for the gauna ceremony and the con- 
summation of the marriage, and shortly afterwards returns to 
her parents’ house; and after staying there for a period, it is 
said, of one or two years, goes to her husband’s family for the 


thauna ceremony, and thereafter lives permanently withhim. The’ 


case presented by the defendants’ family in their objections to 
the wife’s application after her husband’s death for mutation of 
names in the plaintiff’s favour was that, owing to the discovery 
that the wife, who was about a year older than the husband, 
had become pregnant as the result of an illicit connection, the 
gauna éeremony and consummation of the marriage never took 
place, that from that time the husband had nothing to do with 
her or her son, the plaintiff, who was admittedly born in her 
parents’ house, and that he shortly afterwards married another 
wife. The case put forward by the plaintiff’s mother on his 
behalf in answer to these objections was that she had always 
lived with her husband but visited her father now and then; 
that, while she was on a visit to her father her husband died, 
and that when she returned to her husband’s village his second 
wite, with the help of other persons compelled her.to return to 
her father’s village with the object of acquiring the whole 
property of thé husband. There could, however, have been no 
such motive, as in the absence of male issue the husband’s 
share would have passed by survivorship to the joint family, 
cand the second wife would only have had a right to mainten- 
ance. In her deposition at this inquiry, on which, she was 
cross-examined at the trial, the plaintiff’s mother stated that 
the gauna and thauna ceremonies were duly performed; and 
that the plaintiff was born ten years after the marriage at her 
father’s house; and her evidence at the trial was substantially 
‘to the same effect. 


As to the further period of teri years which, according -to 
‘the plaintiff’s case elapsed between the plaintiff’s birth and the 
husband’s death the plaintiffs mother stated“at the inquiry 
that six months after the plaintiff’s’ birth she went back to her 


husband, and that afterwards she remained in her husband’s 
110 
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‘house. At the trial, after her brother and some other of the 
plaintiff’s witnesses had given evidence that after the plaintiff’s 


. birth she and the plaintiff continued to reside with her father 


at Bhawain, she was put into the box at the close of the case, 
and admitted that this was the case, and consequently that her 


Statement at the inquiry was false. Apparently to account for 
-her not having lived with her husband after the plaintiff’s. 


birth for the remaining ten years of his life, it was alleged in 
the plaint that after the plaintiff’s birth a dispute arose in the 
gohin ceremony between her husband’s and her own father 
which resulted in the husband’s father marrying him to Birjpali. 
Kuer as his second wife. But according to the evidence given 
for the plaintiff at the trial, the quarrel between the two 
fathers arose, not as rather suggested in the plaint in connec- 
tion with herself’ or her son, but in connection with the 
marriage of her sister. According to that evidence the 
husband’s father was angry because on this -occasion he did 
not receive the present of a horse, and for this cause refused 
to have anything further to do with. either mother or son. 
Their Lordships agree with the lower Courts that this explana- 
tion is absurd and incredible. There was at the time no male 


‘child in the husband’s family which was threatened with extinc- 
„tion unless resort was had to the unsatisfactory substitute of 


adoption, and there was, therefore, every reason for welcoming 
the birth.of the plaintiff if he had really been the husband’s 


‘son. Further, it is not to be supposed that the mother’s . 


father would have acquiesced, as he apparently -did, in this 
repudiation of his daughter and her son for such an inadequate 


.reason. The whole position is well summarised in the follow- 


ing extract from the judgment of the Chief Court. 


“We cannot fail to be impressed by the conclusions drawn by the lower 
Court from the conduct of the family. As it happens there is no other male 
heir in the family-if the plaintiff cannot establish his title. Yet he has never 
at any time been acknowledged by his father, by his grandfather or by his. 
‘granduncle Dalpat Singh, who survived until 1926 and who was for many 
years the head of the family. No adequate reason is alleged for the refusal of 
Chatarpal Singh to admit to his home Dilwant Kuer and her son if he believ- 
ed the boy to be his own child. A suggestion is made that Chatarpal Sing’s. 
father Jang Bahadur had some quarrel with. Nakchhed Singh, the father of 
‘Dilwant Kuer. The evidence as to’ this quarrel is feeble and inconsistent.. 
In the plaint,. paragraph 7, the suggestion clearly is that the dispute arose 
-either at the gauna or some other.ceremony connected with the marriage of 
‘Chatarpal Singh, and Dilwant Kuer. According to Dilwant Kuer the quarrel . 
“arósė ont the octcdsion of ‘a ceremony connected with the marriage of her 
‘sistéz. ‘In any- case it’ appears: to have been a trivial matter anid: one which. 
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would surely have been forgotten after the death of Jang Bahadur which 
took place many years before the death of the son Chatarpal Singh. It also 
appears to us strange that the ‘family of Dilwant Kuer, namely, her father 
and her brother, did not press for her recognition and the recognition of her 
son. In fact the only satisfactory explanation offered to us of the conduct of 
both families is that given by the defendents that the plaintiff is an illegiti- 
mate child.” 


The Subordinate jade also regarded it as incredible that, 
in the case ofa first-born son, the wife should have been 
allowed to go to her father’s house when pregnant and be 
confined there. 

The Subordinate Judge in-his judgment has most care- 
fully weighed and sifted the evidence of the witnesses on both 
sides, giving in each case his reasons, for rejecting witnesses 
whom he considered unworthy of credit. Nine witnesses for 
the defendants, whom the Subordinate Judge apparently saw 
no reason to disbelieve, have given evidence that the gauna 
ceremony which according to the custom is a necessary 
preliminary to consummation was never performed because the 
wife was found to be with child as the result of illicit inter- 
course; that. the husband and his family repudiated the 
plaintiff's mother and never acknowledged the plaintiff as her 
husband’s son; and that‘both mother and son continued to 
reside in her father’s house and never went to her husband’s 
village.’ Their Lordships. see no reason for rejecting this 
evidence, confirmed as.it is in the manner already mentioned. 
It has not been suggested that the husband could have had 
intercourse with the wife before the gauna ceremony which 
would never have been permitted by the respective families 
and was practically rendered impossible by the fact that the 


husband and wife lived in villages far apart from one another. ' 


For the reasons already given their Lordships are satisfied that 
the defendants have sufficiently discharged the onus of proving 
non-access, and are of opinion that. the appeal should be dis- 
missed. They will humbly advise His Majesty accordingly. 


B.V.V./S. P. K. _ Appeal dismissed. 
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[FULL BENCH.] l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTicE MADHAVAN Nar, Mr. JUSTICE 
STONE AND Mr. Justice Kine. 


The General Corporation Ltd., by 


Director K. M. Rao .. Petitioner* 
v. l 
The Commissioner of Income-tax, 
Madras .. Respondent. 


Income-tax Act (XI of 1922), S. 10—Assessee carrying on more than one 
business—Business of one kind stopped onaccount of cyclone—Expenditure 
subsequenily incurred in order to re-start business—Whether can be allowed 
as deduction against profits of other business. 


The assessee Company carried on business in motor accessories at several 
places and also worked amica mine. The mining business was however 


` stopped on account of a cyclone and though in the next year the Company did 


some prospecting work with a view to resume the business and incurred 
expenditure on account of wages, salary, legal expenses and depreciation, the 
production was not resumed. The Company having claimed the said expen- 
diture as a deduction against their profits in the other business, 

Held, that the expenses incurred in the re-starting of the old mica 
business was allowable as a deduction against the profits and gains of the 
assessee’s other business, and the fact that the mica business was not in fact 
resumed afterwards did not affect the question. 

The Mahalakshmi Textile Mills Lid., v. The Commissioner of Income- 
tax, Madras, (1932) 6 Inc. Tax Cases, 83 distinguished. 


Petition under S. 66 (3) of the Indian Income-tax Act 
XI of 1922. 

M. Chelva Aiyangar for petitioner. 

M. Patanjali Sastri for respondent. 

The Court delivered the following 


Jupements. Madhavan Nair, J.—The question referred 
to us by the Income-tax.Commissioner is: 

“Where an assessee Carrying ona mica business is obliged to stop it on 
account of a cyclone but still incurs expenditure during the year of account 
with the intention of resuming the same if conditions and prospects proved 
favourable but the business in fact was never resumed, is the expenditure so 


incurred allowable asa deduction against the profits and gains of the 
assessee’s other business ?” 


The facts are these: The assessee is a company incorpora- 
ted under the Indian Companies Act. The Company carried 
on business in motor accessories at Madras, Bombay,“ 
Coimbatore and Ootacamund, and in mica mine at Nellore. In 
this reference before us we are concerned with a sum of 


tC Rg ere, 


* O. P. No. 263 of 1932. 17th September, 1935, 
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Rs. 5420 which the Company claims it is entitled to deduct for 
expenses incurred in carrying on the mica business. The 
mining business was started at Nellore in 1926. It was worked 
till November, 1927, when the production was stopped on 
account of a cyclone. Witha view to resume the produc- 
tion the Company did some prospecting work and incurred an 
expenditure of Rs. 5420 in 1928-1929. This amount was made 
up of expenses on account of salary, wages, legal expenses, 
depreciation etc. It may be mentioned here that production 
was not resumed by the Company. Till 1930-1931 the 
Company was assessed to income-tax by the Income-tax 
Officer of Bombay as it had its principal place of business at 
Bombay. In that year’ the principal place of business was 
changed to Madras and the duty of assessing the Company to 
income-tax for 1930-31 fell to the Income-tax Officer in 
Madras. In 1928-1929 the Bombay Income-tax Officer allowed 
the sum of Rs. 5420 being the loss of the mica business at 
Nellore against the profits of the Company’s other business. 
When the’ assessment for the year 1930-1931 was taken up the 
Madras Income-tax Officer took action under S. 34 of the 
Income-tax Act and assessed the Company for a‘total income 
of Rs. 18,932 disallowing the sum of Rs. 5420 on the ground 
that the loss was of a capital nature and not loss incurred in 
the course of business as the Company did not do any business 
in the year of account. This order was confirmed by the 
Assistant Commissioner. 


On the previous occasion when this Court was moved 
under S. 66 (3) of the Income-tax Act, a finding was called 
for on the point “with what intention the assessee Company 
incurred the expenses during the year of assessment?” The 
finding returned was that “the Company intended to resume 
the business of mica mining if conditions and prospects proved 
favourable and that the expenditure had been incurred with 
that intention”. After the receipt of this finding this Court 
directed the Commissioner to refer the point Stated at the 
beginning of this judgment. 


The question for decision is whether the assessee in the 


circumstances of the case may be said to have been carrying on. 


the business of mica mining, during the year in question, for 
it is clear that the loss to be allowable must result from the 
carrying on of a.business. (S. 10). It is argued on behalf 
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of the Commissioner that the mica mining business originally 
carried on by the Company as one of its businesses came to an 
end in 1927, that it was not resumed at all, and that in the 
circumstances the expenses incurred with a view to resume the 
business must be considered to be loss of a capital nature 
incurred by the Company and not a loss incurred in the course 
of business as the Company has admittedly not done any 
business in 1928-1929. In our opinion this argument cannot 
be accepted. According to its memorandum one of the objects 
of the Company was to search for, win, work and get mica. 
When production. was stopped by a cyclone the Company 
started prospecting to find out whether the business can be 
carried on and incurred the expenses in question, with a view 
to resume production. How can it then be said that the 
business had stopped? It is admitted-that the old staff of the 
Company doing the mica business was maintained by it on a 
reduced scale, the work of prospecting was done by that staff, 
and that the expenses were incurred in trying to see whether 
the production can be resumed. It appears to us that the fact 
that there was some period of inactivity in the carrying on of 
the business does not really affect the question, nor is the ques- 
tion affected by the consideration that the business was not 
resumed after the expenses had been incurred. The case 
relied on The Mahalakshmi Textile Mills Ltd., v. The 
Commissioner of Income-tax, Madras! in the Commissioner’s 
reference is not to the point, for in.that case the Company 
started a new business altogether. Expenses incurred in 
connection with the re-starting of an old business as in the 
present case though it was not resumed afterwards, should be 
treated on a different, footing. It is not necessary to discuss 
the various illustrative cases brought to our notice as the 
decision whether the business was being carried on must depend 
in each case on its own facts and not on. any general theory of 
law. Having regard to the circumstances of the present. case 
we think the expenditure incurred by the Company in 1928- 
1929 was with respect to the carrying on of the mica business 
which it carried on along with its other businesses and the 
amount is therefore allowable as‘a deduction against. the profits. 
and gains of the assessee’s other kaamea We answer thë 
question accordirigly. The assessee twill get. Rs. 250 for his 


5 
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LXIX] THE MADRAS LAW JOURNAL REPORTS: 879° 


costs and he will also get a refund of ae Rs. 100 deposited Y 
him. 


Stone, J:—I agree. 
King, J:—I agree. 
B. V. V. Question answered in Fant of assessee. 


PRIVY COUN cL. 
{On appeal from the High Court of Judicature at Madras. ] 


PRESENT :— LORD THANKERTON, Sir LANCELOT San- 
DERSON AND SIR GEORGE RANKIN. 


The Commissioner of Income-tax, Madras .. Appellant* 
v. 
The Buckingham and Carnatic Company, 
Limited, Madras - . Respondents. 


Income-tax Act (XI of 1922), S. 10 (2) (vi)—“ Original cost thereof to 
assessee”—Meaning—Business taken over by new Company—Claim for dep- 
reciation of machinery and buildings—Mode of determining—Interpretation 
of statutes—Unambiguous hanauone Interpretation by insertion of words in 
section—Permissibility. 


The assessee Company was formed in order to acquire, take over, 
amalgamate with, work and carry on the business carried on till then by five 
different limited companies. The buildings and machinery belonging to the 
said five companies were not taken over by the new Company at the actual 
cost thereof to those companies but at their written down value when the 
amalgamation was effected. In the year of account the Company, having been 
assessed tolincome-tax on the entire profits, claimed depreciation in respect of 
the buildings and machinery which had been taken over from the original 
‘companies calculated on the original cost thereof to those companies... 

Held, that the assessee Company was entitled under S. 10 (2) (vi) of the 
Income-tax Act to the depreciation allowance on tlie assets taken.over from 
the five predecessor companies calculated on the value at which those assets 
were taken over by the Company from the predecessor ‘companies, and not 
upon the original cost of those assets to-such predecessor companies. 


_ Commissioner of Income-tax, Bombay Presidency v. The Saraspur Mills 
Co., Ahmedabad, (1931) I.L.R. 56 Bom. 129 and Motiram Rosan Lal Coal Co., 
: Lid. v. Commissioner of Income Tax, (1932) I.L.R. 12 Pat. 12, approved. 


Massey & Co., Ltd. v. The Commissioner of. Income-tax Madras, (1928) 
56 M.L.J. 451, overtiled: -on the second point. 


Where there is no ambiguity in the provisions of a section the ordinary and 
natural meaning of the words used must be taken as the proper construction: 
The Court cannot countenance a construction involving the insertion in the 
section of words which ‘are not to be found therein and are not in the least 
necessary for an intelligible construction thereof. 


Decision of the Madras High Court reversed. 





*P. C. Appeai'No: 15-of 1935. + + t 25th October, 1935. 
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A.M. Dunne, K.C. and Hubert Hull for appellant.—Upon the 
true construction of S. 10 (2) (vi), the sum to be allowed in 
respect of depreciation of buildings and machinery, the property 
of the assessee and used for the purposes of his business, must be 
calculated by reference to the original cost thereof to such assessee. 
Commissioner of Income-tax, Bombay v. Saraspur Mills Co, Ltd. 
and Motiram Rosan Lal Coal Co., Lid. v. Commissioner of 
Income-tax, Bihar and Orissa? and In re, The Commissioner of In- 
come-tax, Burma v. E. Soloman & Sons3, The aggregate of all 
allowances in respect of depreciation may not exceed the original . 
cost thereof to the assessee, vide S. 10 (2) (vi) proviso (c). The 
decision of the High Court of Madras in Massey & Co., Lid., v. 
Commissioner of Income-tax, Madras4 was wrong in so far as it 
was contrary to the above decisions of the High Courts of Bombay, 
Patna and Rangoon, and ought to be overruled. 


Reginald Hills for respondents—The meaning and effect of 
S. 10 (2) (vt) and of the provisos thereto are correctly stated with 
reference to the circumstances of the case by the High Court. 
There is no ground in law or upon commercial principles for 
restricting the allowance to the basis of the cost of the buildings. 
and machinery at which they were taken over by the Respondent 
company from the companies which previously owned the 
businesses of which they were assets. The Respondent company 
succeeded to the businesses of the five predecessor companies and 
has been duly charged to income-tax as such successor, and is 
entitled to an allowance in respect of depreciation of buildings and 
machinery upon the same basis as those companies would have 
been so entitled had they continued to carry on their TSSDECH NS 
businesses, 


Their Lordships’ judgment was delivered by 


Str LANCELOT SANDERSON.—This is an appeal by the 
Commissioner of Income-tax froma judgment and order of the 
High Court of Judicature at Madras dated the 2nd day of 
May, 1934, whereby the High Court, upon the hearing of a 
case referred to it by the appellant under the provisions of the 
Indian Income-tax Act 1922 (XI of 1922), answered certain 
questions of law raised thereby adversely to the contentions of 
the appellant. 

The questions of law referred to the High Court arose in 
the course of the assessment of the profits and gains of the 


` 1. (1931) I.L.R. 56 Bom, 129, 2. (1932) I.L.R. 12 ors 12, 
3. (1933) LL.R. 11 Rang. 514. 4. (1928) -56 ML. J.4 
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business of the tespondent company for the tax year beginning 
on the Ist April, 1931. 

The main question arising for determination in this appeal 
is whether the allowance to be made to the respondent company 
in respect of depreciation-of buildings and machinery used by 
them for the purposes of their business.should be calculated by 
reference to the cost thereof to the respondent company or by 
reference to the original cost thereof to certain companies from 
which such buildings and machinery were acquired by the res- 
pondent company. 


The material facts, as stated in the case which the Com- 
missioner of Income-tax referred -for the opinion of the High 
Court under S. 66 (1) of the said Act are as follows :— 


The Buckingham and Carnatic Company, Limited (here- 
inafter referred to as “the company”) is a public limited 
company which was incorporated on the 29th of November, 
1920, under the Indian Companies Act 1913. 


The objects of the company were to acquire, take over, 
amalgamate with, work and carry on the businesses hitherto 
carried on in Madras and elsewhere by five limited companies 
which were registered under the Indian Companies Act and 
the goodwill of the said businesses, to enter into and carry into 
-effect an agreement which had ‘been prepared and was ex- 
pressed to be made between the said five companies, their 
liquidators and:the company, to carry on the business so to be 
acquired and generally to carry on the business of cotton 
spinners. 


' The said five companies were incorporated on various 
dates ranging from 1876 to 1888. 


The above-mentioned agreement was entered into on the 
3rd December, 1920. ev tt 


The total cost of the buildings and machinery to the said 
five companies was as follows :— 


Rs. 
Dyeing and finishing machinery 11,11,748 
Other machinery ae e 54,26,856 - 
Buildings gs Be bi 25,73,603 


The buildings and machinery were not taken over by the 
company at the actual cost thereof to the said five companies, 
111 
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P.C. but at their written down value on the 30th of November, 
Commis- 1920, which was as follows :— 
sioner of Rs 
Income-tax, l R . peat: 
Madras. ‘Dyeing and finishing machinery 3,88,797 
The Other machinery be .. 15,100,845 
Puekinghan Buildings eg is y 15,55,737 
Carnatic 


In the year, subsequent to the amalgamation, that is, in 


O., td, ” 
Madras. 1921-1922 the company was assessed on the entire profits of 
Sir the said five companies as having succeeded to their business. 
L lot : i ; 
N P PA During the assessment the company claimed to deduct 


depreciation on the buildings and machinery calculated on the 
original cost thereof to the said five companies. 


This claim was disallowed and depreciation, calculated on 
the written down cost, namely, the actual costs to the company, 
only was allowed. 


From that year onwards the company claimed and was 
allowed depreciation in respect of the buildings and machinery 
calculatėd on the said written down cost plus depreciation in 
respect of any additions made to the buildings and machinery 
by the company in each year. 


In the course of the assessment for 1931-32 the company 
again claimed depreciation as above on the ground that as it 
had succeeded to the business of the said five companies it was 
entitled to depreciation on the buildings and machinery which 
had been taken over from the said companies calculated on the 
original cost thereof to the said five companies. 


This claim was based on a decision of the Madras High 
Court, namely Massey & Co., Ltd. v. The Commissioner of 
Income Tax, Madras,1 which was given on the 29th of 
November, 1928. The case is reported in 3 I.T.C. 302 and 56 
Madras L.J. 451. , 


It appears however that the High Courts of Bombay and 
Patna had declined to follow the Madras decision. 


In view of the conflicting decisions: the Assistant Com- 
missioner of Income Tax.referred the matter to the Commis- 
sioner of Income Tax, Madras, the appellant in this appeal. 





1. (1928) 56 M.L. J. 451=3 I. T. C. 302. 
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. The appellant, as already stated, referred the case to the 
High Court. The first question submitted in the case for the 
opinion of the High Court was as follows :— 


Question 1—“Whether the Buckingham and Carnatic Company, Limited, 
which succeeded to the business of the Buckingham Mill Company, Limited, 
the Carnatic Mill Company, Limited, the Jamalmadugu Press Company, 
Limited, the Tiruppur Press Company, Limited, and the Tadpatri Cotton 
Press Company, Limited, is entitled under S. 10 (2) (vi) of the Act, to 
depreciation allowance on the assets taken over from the five predecessor 
companies calculated on the original cost of these assets to such predecessor 
companies or on the value at which these assets were taken over by the 
Buckingham and Carnatic Company, Limited, from the predecessor 
companies ?””.- > 


The appellant agreed with the decisions of the Bombay 
and Patna High Courts and expressed the opinion that the 
allowance to be made in respect of depreciation of the assets 
acquired from the predecessor companies by the company 
should be calculated by reference to the value at which such 
assets were acquired by the Company. 


The appellant proceeded to refer three other questions, 
which he considered would arise in the event of the High 
Court adhering to the decision in Massey & Co., Ltd. v. The 
Commissioner of Income Tax, Madrasi. The said three 
questions were as follows :— 


© Question 2.—Whether thè Buckingham and Carnatic Company, Limited, 
is entitled to have the depreciation allowance from the year 1921-1922 to 
1930-1931 recalculated on the basis of that decision and to claim that the 
excess depreciation not allowed in those years should be allowed jin its 
subsequent assessments or whether the claim for such excess depreciation 
lapses altogether? 


Question 3.—Whether the Buckingham and Carnatic Company, Limited, 
is entitled to claim depreciation on buildings taken over from the predecessor 
companies in its subsequent assessments at the rates in force each year, till 
the total of such allowances to the Company and its predecessors is equal to 
the original cost of these buildings to the predecessor companies, or whether 
the Company should be allowed to claim depreciation on these buildings in 
each of its subsequent assessments at the rates in force each year only for a 
period not exceeding the life of the asset fixed under the present Act, 
calculated from the date on which they were first brought into use by the 
predecessor companies? 


Question 4.—In calculating the saat “of depreciation allowable in 
subsequent years to the Buckingham and Carnatic' Company, Limited is the 
amount allowed to the predecessor companies to be taken into account in 
applying S. 10 (2) (vi) proviso (c) of the Act? 





Peete =. 


ara aa 


1. (1928) 56 M. L. J. 451=3 I. T. È. 302. ` 
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The High Court held that it had not been shown that the 
decision in Massey’s case was incorrect, and answered ‘the 
questions as follows :— 


(1) That the respondent company herein is entitled to depreciation 
allowance on-the machinery and buildings taken over, calculated on the 
original cost of these assets to the aforesaid five predecessor companies. 

(2) That the respondent company is entitled to the aggregate deprecia~ 
tion allowance based upon the original cost to the aforesaid predecessor 
companies. 


(3) That the respondent company is entitled to an allowance for 
depreciation based upon a percentage on the original cost of the buildings to 
the predecessor companies. 

(4) In calculating the amount of depreciation allowable in subsequent 
years to the Buckingham and Carnatic Company, Limited, the amount allowed 
to predecessor company shall be taken into account in applying S. 10 (2) (vi) 
proviso (c) of the Act. ~ 


The main question is the first. The section of the Indian 
Income-tax Act 1922 which relates to this question is S. 10, 
and the material-part thereof is as follows :— 


10.—(1) The tax shall be payable by an assessee under the head 
“ Business ” in respect of the profits or gains of any business carried on by 
him. 

(2) Such profits or gains shall be computed after making the following 
allowances, namely :— 


(vi) in respect of depreciation of such buildings, machinery, plant, or 
furniture being the property of the assessee, a sum equivalent to such 
percentage on the original costs thereof to the assessee as may in any case or 
class of cases be prescribed: : 


Provided that— 
* x # © xk * 


(b) where full effect cannot be given to any such allowance in any year 
owing to there being no profits or gains chargeable for that year, or owing to 
the profits or gains chargeable being less than the allowance, the allowance or 
part of the allowance to which effect has not been given, as the case may be, 
shall be added to the amount of the allowance for depreciation for the 
following year and deemed to be part of that allowance, or, if there is no 
such allowance for that year, be deemed to be the allowance for that year» 
and so on for succeeding years; and 

(c) the aggregate of all such allowances made under this Act or any 
Act repealed hereby, or under the Indian Income-tax Act, 1886, shall, in no 
case, exceed the original cost to the assessee of the buildings, machinery, 
plant, or furniture, as the case may be; 


By S. 2 (2) of the said Act, “assessee” means a person 
by whom Income-tax is payable. By S. 2 (10) “prescribed” 
means prescribed by rules made under this Act. 

No.question arises in this appeal as regards the percentage 
prescribed by the rules. 
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The answer to the first question in this appeal depends 
upon the construction, which is to be put upon the words i in the 
S. 10 (2) (vi): “the original cost thereof to the assessee” 

The High Court of Madras were of opinion that the ne 
High Courts had stressed the importance of the words “to the 
assessee”, and had not given sufficient importance to the words 
“original cost”, and that as there was an ambiguity the most 
favourable construction to the company should be given to the 
words. 

The learned Judges expressed the further opinion that the 
Legislature was not envisaging any case of a successor com- 
‘pany, and that what was in mind was the original company. 


The case for the company at the hearing before the Board 
was put in rather a different way. It was contended on the 
company’s behalf that the meaning of the above-mentioned 
material words was “the original cost thereof to the assessee 


for the time being” or “the original cost thereof to the assessee 
at the time of the original cost.” 


Their Lordships are not able to accept the construction of 
the material words adopted by the High Court, or that which 
was presented on behalf of the company before the Board. 
Both the above-mentioned constructions involve the insertion 
in the sub-section of words which are not to be found therein, 
and are not in the least necessary for an intelligible construc- 


tion thereof: a method of construction to which their Lordships 
can give no countenance. 


They are of opinion that there is no ambiguity in the 
provisions of S. 10 (2) (vi), and the ordinary and natural 
meaning of the words used must be taken as the proper 
construction. 


The sub-section provides for the allowance in respect of 
depreciation of buildings and machinery, which . are the pro- 
perty of the assessee, to the extent of the percentage prescribed 
on the original cost thereof to the assessee. The word 
*assessee” is used in the sub-section in two places: firstly with 
‘regard to the ownership of the property and secondly with 
regard to the original cost thereof. - 


In the ordinary and natural meaning of the sub-section the 
word “assessee” used in the two connections must refer to the 
same person. Who then is that person? The answer is given 
by the sub-section itself,:namely, the person who owns the 


P. C. 
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property in question and who is being assessed and the depre- 
ciation is to be based on the original cost of such property to 
such person, namely in this case the company. If there were 
any doubt about this being the correct interpretation it would 
be removed by reference to the definition of “assessee” con- 


‘tained in S. 2 (2) of the Act. The word mieans the person by 


whom Income-tax is payable, in this case the company. 

It follows therefore that the cost which is to be considered 
for the purpose of the allowance for depreciation must be the 
original cost to the person by whom the Income-tax is TED 
in this case the company. 

In the case of Massey & Co. Ltd. v. The Commissioner of 
Income Tax, Madras,! three questions were submitted for the 
High Court’s opinion. The third was as to “res judicata”, to 
which no further reference need be made. The first two were 
as follows :— 


(1) Whether Messrs. Massey and Company Limited who succeeded to 
the business of the Madras Engineering Works Limited are entitled to carry 
forward for the purposes of assessment depreciation to which full effect 


could not be given in the years previous to the succession -by Massey and 


Company Limited. 

(2) Whether Messrs. Massey and Company Limited can be allowed to 
calculate depreciation on assets taken over from the Madras Engineering 
Works Limited on the ‘original cost of those assets to the latter, or at the 
value at which they were taken over by Messrs; Massey and Company 
Limited. 

The High Court for réasons stated in the judgment of 
the Chief Justice held that the answer to the first question 
should be in the affirmative. . . 

Ths answer to the above-mentioned: second question was 
that the calculation must be made on_ the original cost to the 
Madras Engineering Company and not on the value at which 
the buildings, machinery, etc., were taken over by Massey and 
Co. It should be noted that no reasons for the decision with 
reference to the second question were given. , 

In their Lordships’ opiniom it is not necessary ‘to express, 
and they do not express any.opinion as to the correctness of 
the answer to the first question in the above-mentioned case, 
but they feel obliged to say that for, the reasons, which have 
been already given, they cannot agree with the answer which 
the Madras High Court gave to the second question. 





es =. 1. (1928) 56 M.L.J. 451. ; gS 
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In the case-of the Commissioner for Income Tax Bombay 
Presidency v. The Saraspur Mills Co., Ahmedabad,! the High 
Court of Bombay refused to follow the decision of the Madras 
High Court in Massey & Co. v. Commissioner of Income Tax, 
Madras? and held that 


(1) When an assessee succeeds another in business the words “on the 
original cost thereof to the assessee” in S. 10 (2) (vi) of the Indian Income- 
tax Act, 1922, refer to the original cost to the person who is being actually 
assessed and not to the previous owner of the business. 

(2) Consequently assessees are entitled to have the depreciation allow- 
ance under the said S. 10 (2) (vi) of the said Act calculated on the original 
cost to them and not to the previous owner from whom they have purchased 
the business. 


In Motiram Rosan Lal Coal Co., Ltd. v. Commissioner 
of Income Tax,3 the High Court of Patna approved of and 
followed the above-mentioned decision of the Bombay High 
Court, and dissented from the decision of the Madras High 
Court in Massey & Co. v. The Commissioner of Income Tax, 
Madras.2 . 

For the reasons already med their Lordships agree with 
the decisions of the Bombay and Patna High Courts in the 
above-mentioned cases on the question now under consideration. 


In view of that conclusion, it'is not necessary for their 


Lordships to express any opinion on the ‘second, third or. 


fourth questions submitted to the High Court in this case, for, 
as the Commissioner pointed out in his reference, these ques- 
tions only arise if it should be held that the decision in the 
case of Massey & Co. v. Commissioner of Income. Tax, 
-Madras,2 in respect of the matter raised in the first question 
was correct. 

Their Lordships therefore are of opinion that the appeal 
should be allowed and the judgment and orderof the High 
Court dated the 2nd of May, 1934, should be set aside. 

The answer to the first question in the reference should 
be that the company, which succeeded to the business of the 
five companies mentioned therein, is entitled under S. 10 (2) 
(vi) of the Act to depreciation allowance on the assets: taken 
over from the five predecessor companies calculated on the 
value at which those assets were taken over by the company 
from the predecessor companies, and not upon the original 
cost of those assets to such sooo i companies. 


1. (1932) LR, 56 Bom. 129. a4) ee (1928) 56 MLJ. 451. 
3. (1932) LL.R. 12 Pat. 12. 
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The company must pay the costs of the appellant in the 
High Court and of this appeal. 

Their Lordships will humbly advise His Majesty 
accordingly. 

Solicitor for appellant: Sokat India Office. 

Solicitor for respondents: Sanderson, Lee and Co. 

P. S. K. Appeal allowed. 

B. V. V. , ; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE Burn AND Mr. Justice K. S. 
MENON. 





Rangaswami Battar .. Appellant* (Plaintiff) 
v. 
Alasinga Battar alias Veera- 
raghava Battar, and others .. Respondents (Defendants). 


Religious Ofice—Archaka miras in temple—Mortgage of archaka righi— 
Mortgagee being archaka but not in line of succession—Validity of alienation. 

Where the holder of an archaka miras in a temple effected a mortgage 
of his archaka right to another archaka, who, though qualified to hold the 
office, was not in the line of succession from the transferor, 

Held, that the mortgage constituted a transfer of a religious office for 
the pecuniary advantage of the holder of the archaka right and was 


consequently invalid. 
Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kutty, (1876) L.R. 4 LA. 


76: I.L.R. 1 Mad. 235 (P,.C.), relied on. 

Narayana v. Ranga, (1891) I.L.R. 15 Mad. 183: 2 M.L.J. 19; Sundarambal 
Ammal v. Yogavana Gurukkal, (1914) I.L.R. 38 Mad. 850: 26 M.L.J. 315 and 
Nallasami Gurukkal v. Sadasiva Gurukkal, (1934) 67 M.L.J. 759, referred to. 

Sri Mahant v. Govindachariu, (1934) 68 M.L.J. 295, distinguished. 

Mahamaya Debi v. Haridas Haldar, (1914) I.L.R. 42 Cal. 455, disapproved. 


Appeal against the decree of the Court of Small Causes at 
Trichinopoly in A. S. No. 31 of 1930 preferred against the 
Decree of the Court of the District Munsif of Srirangam in 
O. S. No. 147 of 1926. 

P. S. Ramaswami Atyangar for appellant. 

K. Bhashyam Aiyangar, S. V. V enugopalachari and 
A. Srirangachari for respondents. 

The judgment of the Court was delivered by 

Burn, J—The first plaintiff in the suit is the appellant. 
There were two plaintiffs, both holders of archaka miras in the 
temple of Ranganathasami at Srirangam. The second plaintiff 
mortgaged for Rs- 2,000 his rights as archaka to the first 


‘S. A. No, 690 of 1931.- PeT 24th October, 1935. 
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plaintiff by a deed dated 21st January, 1926. The first plaintiff 
on the strength of this documeut tried to collect from the 
trustees of the temple the emoluments of the office. The 
District Munsif dismissed the suit on the ground that this 
mortgage was void: The learned Subordinate Judge upheld 
this decision and the first plaintiff has preferred this appeal. 


We are of opinion that this appeal must fail. This is a 
case in which a holder of. a’ religious office has attempted to 
transfer his right to the office for consideration to another 
person who, though qualified to hold the office, is not in the 
line of succession from the transferor. Such a transfer accor- 
ding to the uniform current of decisions of this Court is void. 
The decisions of this Court are based upon the Privy Council 


ruling in Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kuttyl. 


This was followed in Narasimha Thathacharya v. Anantha 
Bhatta? and in Kuppa v. Dorasami8. The decision in this last 
case is exactly applicable to the case before us. The learned 
Judges refer to Rajah Vurmah Valia v. Ravi Vurmah Kunhi 
Kutty! and point out that according to the dictum of the 
Privy Council: ; 

-" No custom which coukd qualify the general principle of law that such 
‘trusts were inalienable had been established in the case and that the case 


discloses that the sale was for the pecuniary advantage of the trustee, a 
circumstance which would invalidate any such custom if it had been shown”. 


The learned Judges go on to say: 


“Itis sufficient to say than an alienation to a person not in the line of 
heirs though otherwise qualified for the performance of the office is not one 
which should be exempted from the general rule against the aliendtion of 
‘hereditary religious trusts and offices”. 

The matter was dealt with in Narayana v. Rangat and it 
was considered at length by Sadasiva Aiyar, J. in Sundarambal 
Ammal v. Yogavana Gurukkal5 in a judgment in which all the 
earlier cases were referred to. This same principle has been 
applied by Sundaram Chetty, J. in S. A. No. 484 of 1929 and 
by Venkatasubba Rao, J. in the case reported in Nallasami 
Gurukkal v. Sadasiva Gurukkal6é. We have been referred by the 
learned Advocate for the appellant to the decision reported in 


-1.- (1876) L.R.4 LA. 76: LL.R. 1 Mad. 235 (P.C.). 
2. (1881) LL.R. 4 Mad. 391. 3, (1882) LL.R. 6 Mad. 76. 
_ 4. (1891) I.L.R. 15 Mad. 183: 2 M.L.J. 19. 
5. (1914) LL.R. 38 Mad. 850 : 26 M.L.J. 315. 
l s- 16. (1934) 67 M.L.J. 759. 
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Sri Mahant v. Govindachariul to which one of us.was a party- 
That decision is not in any way inconsistent with the principle 
already enunciated. In Sri Mahant v. Govindacharlu! it was. 
held that a devise by a will of an archaka is not invalid when 
it is made in favour of one in the line of heirs of the alienor 
and when it is neither for consideration nor in any way 
opposed -to or inconsistent with the interests of the institution. 
In the present case it is beyond dispute that the transfer was 
one made for the pecuniary advantage of the transferor and 
distinguishes the case from the one reported in Sri Mahant v. 
Govindacharlul.. The learned: Advocate for the appellant relies. 
upon the decision in Mahamaya Debi v. Haridas Haldar? but. 


we agree with Sundaram Chetty, J. that the decision in that 


case was really contrary to the dictum of the Privy Council in 
Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kuity8 in so far 
as-it held that a religious office can be transferred for the 
pecuniary profit of the holder. In these circumstances this 
appeal must be and is hereby dismissed with costs of the 
respondents, two sets, one for the first respondent and the 
other for respondents 9 and 11 to 13. 

B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—MR. JUSTICE VARADACHARIAR. 
Nidadavole Ramalingam... Appellant* (Plaintiff): 


OT. 2 
Nidadavole Veerabhadrudu m 
(deceased) ~. Respondent (Defendant). 


Limitation Act (IX of 1908), S. 28 and Sch. I, Art. 144—Blacksmith 
service Inam lands—Alienation by office holder—Effect as against succeeding 
office holders—Acquisition of title by adverse possession—Suit for possession 
governed by special Act—Applicability of S. 28—Plaintiff’s suit based on title 
and not on mere possession—Jurisdiction of Civil and Revenue Courts— 
Madras Hereditary Village Offices Act (1II of 1895), Ss. 13 and 14. 

The plaintiff sued to recover possession of certain Blacksmith’s service 
Inam lands situate in an estate. He admitted that defendant 1 and after him 
defendants 2 and 3 were the holders of the office and were discharging the 
duties thereof, but pleaded that that his father and himself had been in 
possession of the lands for a long time and that he had acquired a title by 
adverse possession as against the office holders, though such possession might 
not affect the right.of the Government to resume the lands. The evidence 


1. (1934) 68 M. L.J. 295. 2. (1914) I.L. R. 42 Cal. 455. 
3. (1876) L.R.41.A. 76: ILR. 1 Mad. 235 (P,C.). 
* S.A. No. 1263 of 1930. . _ . 19th February, 1935. 
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showed that the plaintiff’s father must have been put in possession of the 
lands ata partition effected between him and his brother, defendant J, in 
about the year 1891. 


Held, that such adverse possession as the plaintiff and his father 
acquired against the first defendant, the alienating office holder, did not 
enure against the succeeding office holders, namely defendants 2 and 3, and 
that the plaintiff was not entitled to succeed as against the latter by virtue of 
his title by adverse possession. f 

Gnanasambanda Pandara Sannadhi v. Velu Pandaram, (1899) L.R. 27 L.A. 
69: I.L. R. 23 Mad. 271: 10 M. L.J. 29 (P. C); Venkata Jagannadha v. 
Veerabadrayya, (1921) L.R. 48 I. A. 244: LL.R. 44 Mad. 643:41 M.L.J.1 
(P.C.) and Madhava Rao v. Raghunath, (1923) L. R. 50 LA. 255: LL.R. 41 
Bom. 798 : 47 M.L.J. 248 (P.C.), referred to. 

Neelachalam v. Kamarazu, (1904) 14 M. L. J. 438; Dhanushkotirayudu v. 
Venkayala Venkataratuam. (1919) 38 M.L.J.320; Majavath Alli v. Mujafar 
Alli, (1923) 45 M. L. J. 791 and Unreported judgment of the Madras High 
Court in S.A. No. 392 of 1926, considered. 

The underlying idea in Regulation VI of 1831 is that the Jands are 
attached to the office by the State as wages of the office holder for the time 
being and it will be scarcely correct to speak of the office holder as having 
proprietary right or interest therein. It is one thing to say that the office is 
hereditary but another thing to say that the emoluments are held and enjoyed 
by the successive holders of the office in a kind of proprietary right. 

Neither S. 28 of the Limitation Act nor the principle thereof can be 
applied to cases where during the period of the alleged adverse possession no 
suit for possession could have been instituted ina Civil Court because of 
some special enactment. Thus if the holder of a service Inam is out of 
possession of the service Inam lands he should, under the provisions of the 
Madras Hereditary Village Offices Act, institute a suit for possession in the 
Revenue Court within three years. But where the holders of the office have 
taken possession of the properties under a decree obtained by them in the 
Revenue Court a third party who is aggrieved by the order cannot, merely 
sue for possession and seek the benefit of S. 28 of the Limitation Act. 


Where the holder of a service Inam can get relief only by insisting on 
his title as office-holder and on the character of the lands as emoluments the 
principle of exclusion of the jurisdiction of the Civil Court will apply. 


Vandluri Yelamanda v. Kunchala Chidambaram, (1925) 50 M.L.J. 267, 
distinguished. 

Appeal against the decree of the District Court of East 
Godavary at Rajahmundry in A. S. No. 80 of 1928 preferred 
against the decree of the Court of the Subordinate Judge 
(Additional) of Rajamundry in O. S. No. 10 of 1926. 

P. Somasundaram for appellant. : 

G. Lakshmanna, G. Chandrasekhara Sastri, V. Pattabhi- 
rama Sastri and K. Umamaheswaran for respondents. 

The Court delivered the following 


Juvement.—This Second Appeal is by the Plaintiff 
` who sued for possession of certain lands which are admittedly 
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Village Service Inam (for Blackmith’s service) in the Pitta- 
pur Estate. The plaintiff admits that neither he nor his 
father was the holder of the office or was doing the service 
and that the first defendant and after him defendants 2 and 3 
are the holders of the office and have been discharging the 
duties; but, he claimed that his father and after his death 
himself have been in possession of those lands for a long time 
and that he has acquired a title thereto by adverse possession 
as against the office holders, though such possession might not 
affect the right of the Government to resume the lands. 

In view of the omission of the defendants in the written 
statement to deny the plaint allegations as to the circumstances 
under which the plaintiff’s father came into possession of the 
suit lands, we may take it that as alleged in the plaint the 
plaintiff’s father must have been put into possession of these 
lands at a family partition between himself and his brother 
the first defendant. Whether possession derived under such 
circumstances should be regarded as permissive or as adverse 
is not altogether beyond doubt. 


It was the prevalent idea for some time, notwithstanding 
all the provisions of the Regulations or the statute that these 
service inams were in essence family property and if the office 


`- holder allows some other members of his family to remain in 


possession, the Court need not necessarily regard such posses- 
sion as adverse to the office holder. However the Court of 
first instance, in this case, held the possession to be adverse and 
the argument before me has proceeded on that footing. The 
evidence in the case establishes that from about 1891, the 
plaintiff’s branch has been in possession of these properties. 
This date is important, because it is undoubtedly within 12 
years of the passing of the Proprietary Estates Village Service 
Act II of 1894. S 

On behalf of the Appellant, Mr. Somasundaram has criti- 
cised the judgment of the lower appellate Court. by pointing 
out that questions 1 and 2 stated as points for decision in 
paragraph 2of its judgment, are not really the questions to be 
decided in the case. The question is not whether the plaintiff 
has by prescription acquired a right to these properties as 
“private properties” that is, even as against the Government 
but whether he has not acquired a right to continue in posses- 
sion thereof as against the office holders, until the Government 
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showed that the plaintiff’s father must “have been putin possession of’ the 


lands at a partition effected between him and ‘his brother, defendant 1, in. 


about the year 1891" 


_ Held, that such adverse ‘possession’ as the plaintiff apa his father 
acquired against the first defendant, the alienating office holder, did not 
enure against the succeeding office holders, namely defendants 2 and 3, and 


that the plaintiff was not entitled to succeed as against the latter by virtue of, 


his,title by adverse possession. 

Gnanasambanda Pandara Sannadhi v. Velu Pandan (1899) LR. 27 
I:A, 69: LL.R. 23 Mad. 271: 10 M.L.J- 29 (P.C.); Venkata Jagannadha v. 
Veerabadrayya, (1921) L.R. 48 I.A. 244: 1.L.R. 44 Mad. 643: 41 M.L.J.1 


(P:C.) and Madhava Rao v. Raghunath, (1923) 1,.R. 50 LA. 255: LL.R.-47 


Bom. 798: 47 M.L.J. 248 (P.C.), referred to, 


Neelachalam v. Kamarazu. (1904) 14 M.L.J. 438; Dhanushkotirayudu v. 
Venkayala Venkataratnam, (1919) 38 M.L.J. 320; Majavath Alli v. Mujafar 
Alli, (1923) 45 M.L.J. 791 and Unreported judgment of the Madras High 
Court in S. A. No. 392 of 1926 considered. 

“The underlying idea in Regulation VI of 1831 is that the lands are 
attached to the office by the State as wages of the office holder for the time 
being and it will be. scarcely correct to speak of the office holder as having 
proprietary right or interest therein. It is one thing to say that the office is 
hereditary but another thing to say that the emoluments are held and enjoyed 
by the successive holders of the office in a kind of proprietary right. 

Neither S. 28 of the Limitation Act nor the principle thereof can be 
applied to cases where during the period of the alleged adverse possession no 
suit for possession could have been instituted in a Civil Court because of 
some special enactment. Thus if.the holder of a service Inam is out of 
_ possession of the service Inam lands he should, under the provisions of the 
Madras Hereditary Village Offices Act, institute a suit for possession in the 
Revenue Court within three years. But where the holders of the office have 
taken possession of the properties under a decree obtained by them in the 
Revenue Court a third party who is aggrieved by the order cannot merely 
sue for possession and seek the benefit of S. 28 of the Limitation Act. 

Where the holder of a service Inam can get relief only by insisting on 
his title as office-holder and on the character of the lands as emoluments the 
principle of exclusive jurisdiction of the Civil Court will apply. 

Yandluri YVelamanda v. Kunchala Chidambaram, (1925). 50 M.L.J. 267 
distinguished. 


Appeal against the decree of the District Court of East 
Godavary at Rajahmundry in A. S. No. 80 of 1928 preferred 
against the decree of, the Court of the Subordinate Judge 
(Additional) of Rajamundry in O. S. No. 10 of 1926. _ 

P: Somasundaram for appellant. ' l 

G. Lakshmanna, G. Chandrasekhara T V. Pattabhi- 
rama Sastri and K. Umamaheswaran for PET 

The Court delivered the, following.. 

JupėmENT.—This Second Appeal ‘is by ie Plaintiff 
who sued for possession.of certain lands which are admittedly 
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Village Service Inam (for Blackmith’s service) in the Pitta- 
pur Estate. The plaintiff admits that neither he nor his 
father was the holder of the office or was doing the service 
and that the first defendant and after him defendants 2 and 3 
are the holders of the office and have been discharging the 
duties; but, he claimed that his father and after his death - 
himself have been in possession of those lands for a long time 
and that he has acquired a title thereto by adverse possession 
as against the office holders, though such possession might not 
affect the right of the Goverment to resume the lands. 

In view of the omission of the defendants in the written 
statement to deny the plaint allegations as to the circumstances 
under which the plaintiff’s father came into possession of the 
suit lands, we may take it that as alleged in the plaint the 
plaintiff’s father must have been put into possession of these 
lands at a family partition between himself and his brother 
the first defendant. Whether possession derived under such 
circumstances should be regarded as permissive or as adverse 
is not altogether beyond doubt. 


It was the prevalent idea for some time, notwithstanding 
all the provisions of the Regulations or the statute that these 
service inams were in essence family property and if the office 
holder allows some other members of his family to remain in 
possession, the Court need not necessarily regard such posses- 
sion as adverse to the office holder. However the Court of 
first instance, in this case, held the possession to be adverse and 
the argument before me has proceeded on that footing. The 
evidence in the case establishes that from about 1891, the 
plaintiff’s branch has been in possession of these properties. 
This date is important, because it is undoubtedly within 12 
years of the passing of the Proprietary Estates Village 
Service Act II of 1894. 

On behalf of the Appellant, Mr. Somasundaram has criti- 
cised the judgment of the lower appellate Court, by pointing 
out that questions 1 and 2 stated as points for decision in 
paragraph 2 of its judgment, are not really the questions to be 
decided in the case. The question is not whether the plaintiff 
has by prescription acquired a right to these properties as 
“private properties” that is, even as against the Government 
but whether he has not acquired a right ‘to continue in posses- 
sion thereof as against the office holders, until the Government 
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choose to intérvene. This criticism is to some extent justified, 
but I do not think it follows from this that the conclusion of 
the learned District Judge is not correct. In paragraph 7 the 
learned District Judge refers to the argument that S. 28 of 
the Limitation. Act cannot be availed of by the plaintiff in 
this case and that any adverse possession after Act III of 1895 
(I will add also Act II of 1894) would be of no avail. Though 
the learned District Judge does not discuss these questions at 
length, it is in the next paragraph that he states his conclusion 
that the plaintiff did not acquire prescriptive title to the suit 
properties. 

Mr. Somasundaram has drawn my attention to a number 
of authorities throwing light upon these questions; in particular 
he has referred me to a recent decision of Anantakrishna 
Aiyar, J., in S.A. No. 392 of 1926, which undoubtedly is to a 
certain extent in his favour, but in view of other authorities 
binding upon me and of one distinction, which I shall presently 
refer to, between S. A. No. 392 of 1926 and the case before 
me, I have ventured to deal with the matter myself, instead of 
leaving it to be dealt with by a bench of two judges. 


The line of cases in this Court which have held that 
a person not entitled to or in fact discharging the duties of a 
village office could nevertheless acquire title by prescription to 
the service inam attaching to such office, have proceeded mainly 
upon the authority of the decision of the Judicial Committee in 
Gnanasambanda Pandara Sannadhi v. Velu Pandaram1, That 
judgment must, if I may say so with respect, be understood in 
the light of two other pronouncements of Their Lordships in 
Venkata Jagannadha v. Veerabadrayya? and Madhava Rao 
Waman v. Raghunath Venkatesh8 where they observe that: 


“Tt is somewhat difficult to see how a stranger:to a Watan can acquire 
title by adverse possession for twelve years of lands the alienation of which 
was in the interest of the State prohibited.” 

It is true that their Lordships do not finally decide the 
question, but if the observation above cited is justified by 
principle, as I shall presently endeavour to show there is no 
reason for ignoring’ it. The decision in Venkata Jagannadha 
v. Veerabadhrayya2 has sometimes been put aside merely 





1, (1899) L.R. 27 LA. 69: LL.R. 23 Mad. 271: 10 M.L.J. 29 (P.C.). 
2. (1921) 48 I.A. 244: LL.R. 44 Mad. 643: 41 M.L.J. 1 (P.C.). 
3. (1923) L.R. 50 LA: 255: LL.R. 47 Bom. 798: 47-M.L.J. 248 (P.C). 
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with the remark that it dealt with the effect of enfranchise- 
ment, but what is relevant to the present discussion is the basis 
on which that decision. was rested. by their Lordships. 
Mr. Somasundaram pressed on me the fact that in that case 
their Lordships were discussing the Karnam’s office where the 
discretion allotted to the authorities in the matter of making 
the appointment from the family is much wider than in the case 
of village artisans and therefore there was justification for the 
view that the karnam got his office not by hereditary or family 
right but as a personal appointee. But it is important to notice 
that their Lordships quote with approval a passage from the 
decision in Venkata v. Ram! to the following effect: 

“When the emoluments consisted of land, the land did not become the 
family property of the person appointed to the office, whether in virtue of an 
hereditary claim to the office or otherwise. It was an appanage of the office 
inalienable by the office-holder and designed to be the emolument of the 
Officer into whose hands soever the office might pass,” 

As will be seen from the preamble to Regulation VI of 
1831, the underlying “idea is that these lands are attached to 
the office by the State as wages of the office-holder for the 
time being and it will be scarcely correct to speak of the office- 
holder as having ‘proprietary’ right or interest therein. It is 
one thing to say that the office is hereditary but another thing 
to say that the emoluments are held and enjoyed by the succes- 
sive holders of the office, in a kind of hereditary proprietary 
right. If the correct view is that the office holder for the 
time being is only: entitled to the usufruct of the lands, it 
becomes intelligible why it has always been the policy of the 
law to prohibit alienation of these lands by the office-holder 
for the time being and to exclude suits relating to such lands 
from the cognisance of the ordinary civil Courts. These two 
provisions throw light upon the ‘true conception of. the nature 
of the interest possessed by the office-holder in a service inam: 


It seems to be that it cannot, consistently with the above 
considerations, be held that a person remaining in possession 
of the lands -adversely to an office-holder can thereby 
acquire a right to remain in possession even as against succee- 
ding office-holders. In Gnanasambanda Pandara Sannadhi v. 
Velu Pandaram2 the suit involved a claim for possession of 








oh (1884) LL.R. 8 Mad. 249 at 259. i 
2 (1899) LR. 27 LA. 69: LL.R. 23 Mad, 271; 10 M.L.J. 29 (PC). 
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the trustee’s office as well (the possession of the properties 
being helt to go:with the office) and the office being admittedly 
hereditary, their: Lordships held that a succeeding trustee 
claimed the office only through or under his predecessor, that 
the predecessor had the full title vested in him as a hereditary 
tenure and that adverse possession of the office as against the 
predecessor extinguished the whole hereditary tenure, so that 
- there was nothing to descend on to the successor. Where the 
claim is to the property without reference to the possession of 
the office what has to be considered is whether the property is 
held with hereditary or absolute right, so as to make it possible 
to say that the succeeding office-holder claims that property 
through or under the preceding office-holder. In the case of 
service inams, the answer must, I think, be in the negative. 
Some of the cases in Madras which recognise the possibi- 
lity of acquiring a title by adverse possession to service inam 
lands, are explicable on the ground that they related to the 
Karnam’s office in proprietary estates which for some reason 
has been specifically excluded: from the operation of 
Regulation VI of 1831 and was not brought under the same 
policy till, 1894 or 1895. The decision in Neelachalam v. 
Kamarazui takescare to refer to this circumstance and 
though the decision in Dhanushkotirayudu v. Venkata- 
rainam? does not in terms state that that case also’ arose 
from a Zamindari area the papers show that that was the fact, 
and-in both those cases, the judgment pointed out that the 
prescriptive title had been completed before the coming into 
force of the Acts of 1894 and 1895. The case in Majavath 
Allix. Mujafar Allis related to a Kazi inam, but the learned 
Judges have relied upon the decisions in Neelachalam v. 
Kamarazul and Dhanushkotirayudu v. Venkayala Venkata- 
rainam2 without adverting to the special considerations 
relied on in those cases. In the judgment in S. A. No. 392 of 
1926, no reference has been made by the learned Judge to this 
aspect of the matter and the earlier decisions are relied on as 
authority for the general proposition that title by adverse 
possession could be acquired in respect of any service inam 
lands, as against the office-holder. Even this decision will not, 


however, carry the appellant in this case to the extent necessary- 





1, (1904) 14 M.L.J: 438. i 2 (1919) 38 M.L.J. 320. 
i "3. (1923) 45 M.L.J. 791.. 
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fot his purpose, because, so far as I can gather from the 
judgment, title by adverse possession was there upheld as 
against the office-holder against whom the land has been 
adversely held, and the question arising for decision in this case 
namely, how far such title would avail even against succeeding 
office-holders, did not arise in that case. 

On one aspect of the matter, the decisions of this Court are 
fairly uniform namely, that neither S. 28 of the Limitation Act 
nor the principle thereof can be applied to cases where, during 
the period of the alleged adverse possession no suit for posses- 
sion could have been instituted in a civil Court. The language 
of S. 28 applies only to cases of suits for possession in respect 
of which the period of limitation is thereby provided, that is, 
by the second schedule of the Limitation Act. But the Limi- 
tation Act does not apply to suits to be brought in Revenue 
Courts and the decisions in Pichuvayyan v. Vilakkudiyan} 
Srinivasa Varadachary v. Narasinga Pillai? and Vanchinatha 
Aiyar v. Rajagopala Aiyar8 have held that where service inam: 
lands have been in possession of a stranger for more than 
12 years he cannot thereby acquire title by prescription, because- 
S. 28 of the Limitation Act would not apply to any suit for 
possession thereof. If the office-holder is out of possession, 
he will no doubt be bound even according to the Special Act 
to sue for possession in the Revenue Court, within a period of 
three years and it may be that if he allowed the three years. 
period to elapse, he may not be able to get possession even 
through a Revenue Court; but in the present case the second 
and third defendants who are admittedly discharging the duties. 
of the office have also obtained possession through the Revenue 
Court in execution of a decree of the Revenue Court in Suit 
No. 5 of 1920 after their appointment to the office. The 
plaintiff cannot therefore ask the case to be treated as one of 
a suit for possession by the office-holder. Nor can he claim 
relief on the basis of possession and unlawful dispossession 
because the defendants got possession under the law, in exe- 
cution of a decree of the Revenue Court. If the plaintiff had 
been a party to the suit in the Revenue Court that decision 
would be conclusive against him, as held by Anantakrishna 
Ayyar, J. in Manikyam v. Chandrasekharadu4. As he was not 

(1897) I.L.R. 21 Mad. 134: 7 M.L.J. 196 


1. . 
2. (1911) 9 M.L.T. 430. 3. (1921) 41.M.L.J. 372. 
<4. (1930) 58 M.L.J. 542. 
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a party to that suit, that decision is not conclusive as against 
him, but he cannot on that ground claim to be treated as one 
who'has been unlawfully dispossessed by the defendants. The 
plaintiff must succeed only by proving title to the suit lands 
and that he can do, only by invoking S. 28 of the Limitation 
Act which as I have already observed does not apply to this 
case. 


Mr. Somasundaram however contended that a suit by the 
first defendant for possession against the plaintiff’s father 
would have been cognisable by the civil Court and that there 
fore S. 28 of the Limitation Act could be availed of by his 
client. He referred in this connection to the decision in 
Yandluri Veilamanda v. Kunchala Chitambaram1. That case 
does not really help him. Where the office holder could get 
relief merely on the strength of his possession, as for instance 
against a dispossessor or against a lessee, the position may be 

_ different; but where he could get relief only by insisting on his 

title as office-holder and on the character of the lands as 
emoluments, the principle of exclusion of the jurisdiction of 
the civil court will undoubtedly apply. In the present case, if 
the first defendant had sued the plaintiff’s father for posses- 
sion, he would have been met with the answer that the first 
defendant himself put the plaintiff’s father in possession under 
a partition arrangement and was accordingly not entitled to 
recover possession. He could have defeated that contention, 
only by pleading that the land was service inam and that an 
alienation thereof was void as prohibited by the law. A suit 
of that kind could therefore have been instituted only in the 
‘Revenue Court and not in the Civil Court. That the inam in 
question in the present suit is within the purview of Act III 
of 1895 has been decided by tbe Full Bench in Kandappa 
Achary v. Vengama Naidu2. 


The learned District Judge was therefore right in holding 
that the plaintiff or his father has not acquired a title to the 
suit property, at any rate, not one that can prevail against the 
second and third defendants who have been appointed to the 
office in the year 1919. The Second Appeal fails and is 
dismissed with costs of second and third respondents. The 


<- 1. (1925) 50 M.L.J. 267. 
2 (1912) LL.R. 37 Mad. 548: 25 M.L.J. 42. 
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appellant will pay to Government, the court-fee payable on the 
appeal memo. Bk 

B. V.V. l —__—— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice STONE AND Mr. JUSTICE 
PANDRANG Row. 
The Official Receiver, East Godavari, 


Rajahmundry, representing the 
Estate of Grandhi Sattiraju (Ad- 


judged insolvent .. Appellant* (fourth 
F v. l _ Respondent) 
The Imperial Bank of India at 
Rajahmundry and another .. Respondents  (Peti- 
tioner and fifth Res- 
pondent). 


Provincial Domin Act (V of 1920), Ss. 51 and 52—Action against 
father as manager and son and nephew—Decree against father personally 
aud against son and nephew in respect of their shares in joint family—Attach- 
ment of the interests of son and nephew—Insoluency of father—Sale in pursu- 
ance of attachment—Official Receiver whether entitled to the part of sale 
proceeds represented by shares of son and nephew. 


Where an action was brought by an execution creditor against the father 
and manager of a joint Hindu family and his son and nephew, and he was 
successful in obtaining the decree against the father personally and against 
the son and nephew in respect of their shares in the family, and following 
upon the decree he attached the family property, that is, the interest therein 
both of the father and manager and of his son and nephew, and the father 
subsequently became an insolvent and his properties were taken charge of by 
the Official Receiver who sought to stop the sale, which proceeded inspite of 
his objections. Ea 

Held; that the Official Receiver was not entitled to such part of the sale 
proceeds which represented the interest of the son and nephew in the joint 
family property. 

There can be no difference in principle between a case where the son’s 
interest is made liable in anaction brought by the plaintiff with whom the 
father has contracted and a case where the son’s shares are made liable in an 
action in which the plaintiff sues the sons in respect of the sons’ own contrac- 
tual liability. Because in the first case the only reason why a decree can make 
liable the son’s interest is that under the Hindu Law the son is made liable 
under the pious obligation rule for his father’s debts. His liability in such a 
case is not contractual but it is nevertheless a liability and a liability that is im- 
posed upon him by law and is one which places him subject to certain excep- 
tions and safeguards in the position of a person that is responsible in the eye of 
the law for his father’s debts as if he had himself contracted them. In both 
cases the son’s interést is made liable. In both cases assuming the attachment 


* C. M. A. No:245 of 1934 -- | 28th August, 1935. 
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has begun the son’s interest is attached. Once the son’s interest is attached 
then the father’s right to alienate the joint family property in order to pay 
the father’s debts is gone. Once the right is gone the power of the law to 
transfer that right to the Official Receiver in insolvency i is gone too, because 
there is nothing to transfer. . . 


Subraya v, Nagappa, (1908) LLR. 33 Bom. 264, Gopalakrishnaya v. 
Gopalan, (1926) I.L.R. 51 Mad. 342: 54 M.L.J. 674 and Subba Rao v. Oficial 
Receiver, Guntur, (1935) 42 L.W. 295, relied on. 

Appeal against the order of the District Court of East 
Godavari at Rajahmundry dated 23rd November, 1933 and 
made in E.A. No. 241 of 1933 in O.S. No. 76 of 1931. 


G. Lakshmanna and G. Chandrasekhara Sastri for appel- 
lant. f 


O. T. G. Nambiar instructed by Messrs. Moresby and 
Thomas for respondents. 


The judgment of the Court was delivered by 


Stone, J:—This is an appeal against an order passed by 
the learned District Judge of East Godavari in an execution 
application and it is an order that raises a point of some 
interest. The facts can be shortly stated. The action was 
brought by, what I will gall, the execution creditor against the 
father and Manager of a Joint Hindu Family and his son and 
nephew. In that action the plaintiff was successful and 
obtained a decree against the father personally and against the 
son and nephew in respect of their share in the joint family 
property. Following upon that decree the judgment-creditor 
attached the family property, that is to say, the interest 
therein, both of the father and manager and of his son and 
nephew. The next step was that the father became an insol- 
vent. The Official Receiver took. charge of his properties. He 
communicated with the executing Court claiming the whole of 
the attached property and sought to stop the sale.. The 
executing Court decided ‘to continue the sale and everything 


thereafter has proceeded on the basis that the sale took place 


without in the least affecting the rights of the Official Receiver 
to the sale proceeds, that is to say, if the. Official Receiver has 
a tight in respect of the whole property the whole of the sale 
proceeds are his and on the other hand if he has a right in 
part, he is entitled to part of the sale proceeds. The learned 
District Judge has held in fact that the Official Receiver is 
not entitled to such part of the sale proceeds which represent 
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the interests of the son and nephew in the joint family 
property. 

It is urged before us that the Official Receiver is entitled 
to the whole of the sale-proceeds on the ground that the action 
was in respect of the father’s debts, that the father had subse- 
quently become an insolvent and that the judgment-creditor 
should be in no better position than the general body of 
creditors, that the attachment has not affected the sale, for the 
relevant time is when the petition was filed, and that Ss. 51 
and 52 of the Provincial Insolvency Act apply. In our opinion 
however the legal position that arises in circumstances such as 
this can be shortly expressed as follows: S. 52 provides: 


“Where execution of a decree has issued against any property ofa 
debtor which is (saleable) in execution and before the sale thereof notice is 
given to the Court executing the decree that an insolvency petition by or 
against the debtor :has been admitted, the Court shall, on an application» 
direct the property, if in the possession of the Court, to be delivered to the 
receiver, but the costs of the suit in which the decree was made and of the 
execution shall be a first charge on the property so delivered, and the receiver 
may sell the property or an adequate part thereof for the purpose of 
satisfying the charge”. 


_ The section in our opinion relates to a decree which was 
issued against the property of a debtor. S. 51 restricts the 
rights of a creditor in execution in the following terms: 

“ Where execution of a decree has issued against the property of a 
debtor, no person shall be entitled to the benefit of the execution against the 
receiver except in respect of assets realised in the course of the execution by 
sale or otherwise before the date of the admission of the petition”. 


Both these sections are concerned with the property of 
the debtor. The question we have to determine is, what does. 
the property of the debtor include? We apprehend that the 
property of the debtor includes all personal assets including 
his rights and one of such rights is the right of the father 
and manager of a joint Hindu family to alienate the joint 
family . property which right passes together with his other 
valuable rights to the Official Receiver on his becoming an 
insolvent. Did this right, which the father and manager of 
a joint Hindu family normally possesses, exist in the circum- 
stances of this case? If it did then it passed on to the 
receiver; if it did not then it did not pass on to the receiver. 
In Subraya v. Nagappal it was held that: 


“ When the right title and interest of a. Hindu son in joint ancestral 
property has been attached in execution ofa decree against him and its 











1, (1908) LL.R. 33 Bom. 264, 
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private alienation by him has been prohibited by an order of Court under 
S. 276 of the Code of Civil Procedure his father is deprived of the power of 
alienation of that interest in satisfaction of his own debts”. , 

From that it appears to follow that once a decree has 
been followed by an attachment of the son’s interest in the 
joint family property the normal power of the Manager of 
that property to alienate it for payment of debts from the 
moment of attachment ceases to be his right. Therefore the 
right in him having ceased it cannot be transferred on his 
insolvency to the Official Receiver 


This appears to be the ground on which a Bench of this 
Court (Ramesam and Devadoss, JJ.) in Gopalakrishnayya v. 
Gopalani, considered the position that arises on the insolvency 
of the father of a joint Hindu family as regards the power of 
the father to sell the son’s share in the family property. 
Although that right passes to the Official Receiver, it was held 
in those circumstances that l 

“Tf the son’s share was attached by a creditor, the Official Receiver has 
no power to sell the share after attachment, but the attaching creditor is 
entitled to proceed with the execution by selling the son’s share.” 

They observe only the power of the father to sell the shares of the sons 
passes to the Official Receiver. But the power is subject to the same qualifi- 
cation as it is in the father’s hands. In this case the son’s shares have been 
attached and after such attachment, the Official Receiver cannot exercise 
the power of sale”. . 

More recently my learned brother had to consider a similar 
point in a case in Subba Rao v. Official Receiver of Guntur? 
and he held that: 

“ When a Receiver is appointed by the Insolvency Court on a petition in 
which the father of a Hindu joint family is sought to be adjudicated an 
insolvent, the property of that insolvent is vested in the Receiver, but the 
shares of his undivided son do not actually vest in the Receiver, but only the 
father’s power to sell such shares. When such shares of the sons have been 
attached before the vesting in the Receiver had taken place, there can be no 
vesting. of even this power to sell the son’s shares in the Receiver and the 
Receiver in insolvency is not therefore entitled to apply under S. 52 of the 
Provincial Insolvency Act for delivery of the entire property”. 


Now it is urged before us that though it'is sound law that 
where the attachment which affects the son’s interest arises 
out of a case in which the son is sued as a person primarily 
liable, it does not apply where the son’s interest is attached in 
a case in which the father is sued as a person primarily liable 
and the sons are merely joined in order to have a decree 





—_— 
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passed against them so that in execution proceedings the sons 
will not be at liberty to oppose the execution on the gronnd 
that their shares should not have been made liable because the 
debt of the father was illegal or immoral. But in our opinion 
there can be no difference in principle between a case where 
the sons’ interest is made liable in an action brought by the 
plaintiff with whom the father has contracted and a case where 
the sons’ shares are made liable in an action in which the 
plaintiff sues the sons in respect of the sons’ own contractual © 
liability, because in the first case the only reason why a decree 
can make liable the son’s interest is that under the Hindu Law 
the son is liable under the pious obligation rule for his father’s 
debts. His liability in such a case is not contractual but it is 
nevertheless a liability and a liability that is imposed upon him 
by law and is one which places him subject to certain excep- 
tions and safeguards in the position of a person that is 
responsible in the eye of the law for his father’s debts as if he 
had himself contracted. 

We can see therefore no difference in principle between a 
case where the son’s interest is attached because he is held to 
be liable under the pious obligation rule and a case where the 
son’s interest is made liable because he is himself the principal 
debtor. In both cases the son’s interest is made liable. In 
both cases assuming the attachment has begun, the son’s 
interest is attached. Once the son’s interest is attached then 
the father’s right to alienate the joint family property in order 
to pay the father’s debts is gone. Once the right is gone the 
power of the law to transfer that right to the Official Receivet 
in insolvency is gone too, because there is nothing to transfer. 
In our opinion.therefore the learned District Judge arrived at 
a correct conclusion and this appeal must be dismissed with 
costs. . o 

Bese. « ~~ = Appeal dismissed. — 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' -PRESENri—MR. Justice RAMESAM AND MR. JUSTICE 
© STONE. 


Dasari Polayya Dora .. Appellant* (Plaintif), 
© T 

Onarasi Anantha Patro and others .. Respondents (Defen- 

dants). 


Transfer of Property Act (IV of 1882), S. 101—Mortgage of properties 
‘by five branches of a family to plaintif —Subseguent agreement for sale by 
three of those five branches to first defendani—Suit for specific performance 
by defendant 1 and decree in his favour—Suit by .plaintiff—His claim so far 
as the three branches who sold could be based on the original mortgage. 

Five branches of a family mortgaged their respective interests in the 
family property to the plaintiff by Ex.A. In 1914 the branches 1, 4 and 5 
executed: the agreement in favour of first defendant agreeing to sell 
their shares of the property to him. Later on in the same year all the five 
branches sold their properties to plaintiff, but they continued in the physical 
possession of the lands as plaintiff's tenants under muchilikas. The first 
defendant on the basis of his agreement for sale filed a suit in 1916 against 
the three branches who had executed it. To this suit plaintiff was also added 
asa party. Finally decree was given to defendant 1. As first defendant was 
in possession of the lands under a lease from the five branches, a formal 
decree for possession was considered unnecessary. The plaintiff claiméd 
in his suit, brought subsequently, to recover possession of shares of branches 
2and 3 by partition with mesne profits and as to branches 1,4 and5 he 
claimed to fall back on Ex. A the mortgage deed in his favour. 

Held, (1) that if the second transaction, namely, of sale to the plaintiff 
replacing the former mortgage was frustrated wholly or partially, the mort- 
gagee could fall back on the earlier mortgage. 

Harchandi Lal v. Sheo Raj Singh, 1.L.R. 39 All. 178: 44 I.A. 60: 32 M.LJ. 
241(P.C.) followed. , t 

(2) That as a result of the first defendant’s suit for specific performance 
three of the sale-deeds in plaintiff’s favour, that is, by the Ist, 4th and 5th 
branches became inoperative. The sale-deeds by branches 2 and 3 remained 
operative. The plaintiff, though he could riot fall back on the mortgage-deed 
so far as shares of 2nd and 3rd branches were concerned, could do so regar- 
ding the rest of the branches. i 

Daso Polai v. Narayana Patro, (1933) 65 M.L.J. 819 and Lachhman 
Prasad v. Lachmeshwar Prasad, 20 A.L.J. 151. distinguished. 


Appeal against the decree of the Court ofthe Subordinate 
Judge.of Berhampore dated the 6th da} of September, 1928 
and passed in O. S. No. 80 of 1926. 

B. Jagannadha Das for appellant. 

V. Govindarajachari for respondents. 

The.judgment of the Court was delivered by 

Ramesam, J.—This appeal arises out of a suit filed on foot 
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of the plaintiff for Rs. 1,800. The mortgagors are five 
brothers. They are the eighth and eleventh defendants, the 
father of the twelfth defendant, and the thirteenth and eigh- 
teenth defendants. Ninth and tenth defendants are the sons of 
the eighth defendant. Defendants 14 to 17 are the sons of the 
thirteenth defendant. The interests of these five mortgagors 
in the family property will be hereafter referred to as the 
shares of the Ist, 2nd, 3rd, 4th and 5th branches respectively. 
On the 27th May, 1913 these five branches mortgaged their 
properties. The Ist and 5th branches executed Ex. I in 
favour of the seventh defendant (a sister of the first defen- 
dant) for Rs. 900, the 3rd branch executed I (a) for Rs. 400 
in favour of the same person and the 2nd and 4th branches 
executed Ex. IJ in favour of the first defendant. On the same 
day the five branches leased the properties to the first defendant 
—the lease being evidenced by two muchilikas Ex. J and J (1), 
Ex. J being in favour of the Ist, 3rd and 5th branches and J 
(1) in favour of the 2nd and 4th branches. On the 16th May 
1914 the 1st, 4th and 5th branches executed an agreement 
(Ex. H) in favour of the first defendant agreeing to sell their 
shares of the properties to him. On the 26th September 1914 
all the five branches sold their properties by Ex. C to the 
plaintiff but they continued to be in physical possession of the 
lands as plaintiff’s tenants under the muchilikas Ex. F and 
F (1), dated the 24th November 1914. The first defendant on 
the basis of Ex. H filed O. S. No. 32 of 1916 on the file of the 
Berhampore Additional District Munsif’s Court for specific 
performance of the agreement, the Ist, and 4th and 5th 
branches having acted in breach of that agreement by joining 
in Ex. C. To this suit the plaintiff was also made a party 
defendant on the ground that he had notice of the prior 
agreement_(Ex. H) and therefore his sale-deed (Ex. C) 
cannot prevail against it so. far as the Ist, 4th and 5th branches 
are concerned. A decree was passed in favour of the first de- 
fendant. In that suit there was a prayer for possession but a 
formal decree for possession was regarded as unnecessary as 
the first defendant was in physical possession of the lands as 
tenant under Exs. J and J (1). We must take it that the 


` effect'of the decree was that the first defendant after its date 


was in possession of the shares of the Ist, 4th and 5th branches 
in the suit lands as their vendee and the plaintiff’s sale-deed 


- (Ex. C) became inoperative so far as those shares were 
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‘concerned. ‘In the present suit the plaintiff claims to recover 
possession of the shares of branches 2 and 3 by partition with 
mesne profits and as to the shares of branches, 1, 4 and 5 he 
claims to fall back upon Ex. A seeking such reliefs as the 
Court may think fit to grant. There are:alternative forms of 
relief. claixed by the plaintiff but it is unnecessary to refer to 
them as the above description of the relief as finally presented 
before us is sufficient for our purpose. The Subordinate Judge 
gave a.decree for possession of the shares of branches 2 and 
3 with profits but as to the shares of branches 1, 4 and 5 he 
dismissed the suit, the reason for his conclusion being that the 
mortgage (Ex. A) was extinguished by the sale-deed (Ex. C) 
and Ex. C has not been wholly inoperative. The plaintiff 
appeals. l 


The reasons of the Subordinate Judge are contained 
practically in paragraph 44 of his judgment. He thinks that 
there was no intention in the mind of the plaintiff to keep 
Ex. A alive; Itis true that the plaintiff had no intention to 
keep Ex. A alive if Ex. C is completely effective. But it is 
equally clear that if at the time of Ex. C it is put to the plain- 
tiff whether he has an intention to keep Ex. A alive in respect 
of the share of a particular branch if for any reason the sale 
of the share of that branch turns out to be inoperative, his 
answer must be that he does intend to keep it alive. There 
can be no other answer from any sane person. The fact that 
such a contingency was not contemplated does not matter. 
This is the whole principle of S. 101 of the Transfer of 
Property Act. This is so elementary that it requires neither 
authority nor further discussion. .The Subordinate Judge 
séems to have been prejudiced by the conduct of the present 
plaintiff in the former suit for specific: performance which is 
entirely irrelevant. It is enough to refer to.the decision in 
Har Chandi Lal v. Sheoraj Singh! as.authority for the 
proposition that where the second transaction replacing a 
former mortgage is frustrated wholly or partially the mort- 
gagee can fall back on the earlier mortgage. 


But Mr. Suryanarayana, the learned Advocate for the 
respondents, seeks to support the judgment of the Subordinate 
Judge in two ways. First he contends that the sale-deed was 





1, (1916) 44 I.A. 60: LL.R. 39 All. 178 232 M,L.J, 241 (P.C.). 
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operative to some extent and therefore thc plaintiff cannot fall 
back upon the earlier mortgage. It is true that a party cannot 
rely on a later transaction and keep it valid for some purpose 
and also fall back on the earlier transaction and there are cases 
in the reports illustrating such a position. But in the present 
case there is no scope for the application of that principle. 
Ex. C is really a combination of five sale-deeds by the five 
different branches. It is merely an accident that they are all 
in one sale-deed. Asa result of the decree for specific per- 
formance three of these sale-deeds t.e., by the Ist, 4th and 5th 
branches have become frustrated. The sale-deeds by the 2nd 
and 3rd branches remain operative. The plaintiff cannot fall 
back on Ex. A so far as the shares of the second and third 
branches are concerned but there is no obstacle to his falling 
back on Ex. A so far as the shares of the Ist, 4th and 5th 
branches are concerned. The principle that where the later 
transaction is operative for some purposes, one cannot fall 
back on the earlier transaction has nothing to do with portions 
of the transactions referable to distinct parties. As an 
illustration of this principle the decision In Daso Polai v. 
Narayana Patrol of Jackson and Madhavan Nair, JJ. may be 
mentioned. There the purchaser put in a claim petition 
objecting to an attachment by a simple money decree-holder. 
The claim petition was dismissed with the result that a regular 
suit by him became necessary to establish his claim against the 
attaching decree-holder. The purchaser failed to bring such a 
suit. The result was that so far as the attaching decree-holder 
was concerned, his rights to the property in dispute were lost. 
But he might pay the attaching decree-holder or the judgment- 
debtor himself might pay him. Subject to the rights of the 
attaching decree-holder the sale-deed remained wholly 
operative as between the vendor and the purchaser. No part 
of the sale-deed with respect to any particular party to it 
became ineffective.” It remained wholly operative as between 
the parties to it. Only as against the attaching decree-holder 
it became useless and that by reason of the plaintiff’s own 
fault. This was pointed out by the learned Judges who there- 
fore held that Har Chandi Lal v. Sheoraj Singh? would not 
help the plaintiff. The decision in Lachhman Prasad v. 








1. (1933) 65 M.L.J. 819. 
2 (1916) 44 I.A. 60: I.L.R. 39 All. 178: 32 M.L.J. 241 (P.C.). 


LXIX] ‘THE MADRAS LAW JOURNAL REPORTS, 907 


Lachmeswar Prasad! is also similarly distinguishable. In that 
case at the time of the sale the property was subject to an 
attachment by a judgment creditor of the vendor, and the 
sale cannot prevail against him. Subject to his rights the sale 
was perfectly valid. As between the parties to the transaction 
no part of it became void. This case is similar to that in 
Daso Polaiv. Narayana Patro?. The two cases therefore 
relied on by Mr. Suryanarayana do not help him. The deci- 
sion in Har Chandi Lal v. Sheoraj Singh® itself is authority 
for the position that where a distinct portion of the second 
transaction has become frustrated qua that portion the mort- 
gagee can fall back on his earlier mortgage. 


The second ground on which Mr. Suryanarayana seeks to 


support the judgment of the Court below is that relying on` 


S. 101 of the Transfer of Property Act the mortgagee can use 
the former mortgage as a shield against some claimant only as 
a defendant but cannot sue. on it asa plaintiff. In support of 
this he relies on the decision of Wallis, C.J. and Seshagiri 
Ayyar, J. in Arumugasundara v. Narasimha Ayyar4. 
The actual decision in that case was that S. 101 was 
not applicable to the case because there was no intermediate 
encumbrance. Seshagiri Ayyar, J. at the end of a long 
paragraph dealing with the main point in the case makes the 
observation relied on by the respondents. Wallis, C.J. makes 
no such observation. It is purely obiter for the case. No 
authority was referred to. The whole paragraph of Seshagiri 
Ayyar, J. ending with this particular sentence was quoted with 
approval by Moore, J. in Rajah of Kalahasti v. Sree Mahant 
Prayag Dossjee5, but the other learned Judge (Sadasiva 
Ayyar, J.) does not make any reference to it. This particular 
observation was not necessary for the decision itself. It comes 
in merely as part of a larger quotation which had to be relied 
on. Weare not referred to any cases where such a distinction 
as is contended for by the respondents was actually applied for 
the conclusion reached in the case. We do not find any 
authority to support such a distinction and must reject this 
contention. 








1. 20 A.L.J. 151. 
2. (1933) 65 M.L.J. 819. 
- 3, (1916) 44 L.A. 60: ILL.R, 39 All. 178: 32 M.L.J. 241 (P.C.). 
4; (1913) 29 M.L.J. 583, 5. (1916) 30 M.L.J. 391. 
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The result is that in addition to the decree granted by the 
lower Court in respect of the shares of the 2nd and 3rd 
branches the plaintiff will have the usual mortgage-decree for 
sale against the shares of the Ist,-4th and 5th branches for 
three fifths share of the mortgage amount which comes to 
Rs. 5,700-4-0 (and which is less than Rs. 6,000 the maximum 
valuation given in the plaint) with further interest at the 
contract rate up to 6th March, 1929 and further interest at six 
per cent on the aggregate amount till date of payment. The 
date fixed for redemption will be 16th July, 1935. The 
appellant will have costs on Rs. 3,600 throughout as against 
Ist, 4th and 5th branches and also from first respondent. 

K.C. te Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTIcE VARADACHARIAR AND MR. Jus- 
TICE STODART. 


Konchadu Dalayya .. Petitioner* (Plaintiff- 
v. Petitioner) 

Malla Sundara Narayana and others.. Respondents (Defen- 

' dants-Respondents). 


Civil Procedure Code (V of 1908), Ss. 63 and 73—Suit in the Subordinate 
Judge’s Court—Aitachment before judgment of properties—Decree therein 
—Sule by an inferior court—Execution of Subordinate Judge’s decree—A ppli- 
cation to call for sale proceeds—No order passed on execution application by 
higher court before realisation—If decree-holder not entitled to apply under 
S. 63 


` The petitioner filed a suit (O. S. No. 120f 1930) in the Subordinate 
Judge’s Court, Ganjam and on 22nd December, 1930 obtained an attachment 
before judgment of certain properties of the defendant therein. A decree 
was passed in that suit on 23rd March, 1931. On the 3rd July, 1931 he filed 
an application for execution of the decree which was being returned for 
formal defects and was finally re-presented on the 31st August, 1931, on which 
date the Subordinate Judge passed an order calling for sale papers. In exe- 
cution of a decree passed by the District Munsif of Sompeta in O, S. No. 81 
of 1930 in favour of the respondent, that Court sold these attached properties 
on 23rd June, 1931 and the proceeds were deposited into that court on 6th 
July, 1931. Along with the execution application, the petitioner filed E. P. 
No. 52 of 1931, requesting the Court to call for the sale proceeds from 
Sompeta and to rateably distribute them under Ss. 63 and 73, Civil Procedure 
Code, 

Held, that from the time the petitioner applied for execution, the attach- 
ment before judgment became an attachment in execution and there is nothing 
in principle or authority to hold that he cannot avail himself of S. 63, Civil 
Procedure Code, till some order has been passed by the Court upon his 
application for execution. 





* C R. P. No. 943 of 1932. 25th July, 1935, 
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Meyappa Chettier v. Chidambaram Chettiar, (1923) LL.R. 47 Mad 4837 


46 M.L.J. 415 (F.B.), relied on. 


The execution application was in substantial compliance with the law and 
the defects therein were only formal, and when the execution application 
was re-presented with the necessary modifications, it must be deemed to bea 
valid presentation on the date of the original petition itself. The petitioner 
is entitled to the benefit of S. 73, Civil Procedure Code. 


Abdul Salam v. Veerabhadra Raju, (1929) LL.R. 57 Mad. 760: 57 M.L.J. 
97, followed. 


When the lower Court proceeds on a clear misapprehension of a section 
and refuses to exercise the powers vested in it by law, this Court could 
interfere in revision, notwithstanding that a remedy by suit may also be open 
to him. 


` Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Berhampore dated 7th December, 1931, and made in 
E. A. No. 128 of 1931 in E. P. No. 52 of 1931 in O'S. No. 12 
of 1930. 


G. Chandrasekara Sastri for petitioner. 

B. Jagannadha Das for eighth respondent. 

The judgment of the Court was delivered by 

Varadachariar, J.—This revision petition arises out of an 
application under Ss. 63 and 73 of the Code of Civil Procedure 
by the decree-holder in O.S. No. 12 of 1930 on the file of the 
Court of the Subordinate Judge of Ganjam. Pending O.S. 
No. 12 of 1930, the plaintiff had obtained an attachment 
before judgment of certain properties of the defendant. The 
decree was passed on the 23rd March, 1931 and on the 3rd 
July, 1931, he filed an application for execution as well as 
E.P. No. 52 of 1931 out of which the present Civil Revision 
Petition arises. In the execution application he asked for sale 
of the properties already attached before judgment. The last 
column in that execution application refers to the attachment 
before judgment but we must take it that though the column 
refers to a schedule attached to the petition, the schedule was 
not in fact put into Court along with the execution petition. 

In E.P. No. 52 of 1931, however, the decree-holder stated 
that the properties thus attached before judgment in O.S. No. 
12 of 1930 had been brought to sale by the District Munsif’s 
Court of Sompeta in execution of the decree in O.S. No. 81 of 
1930 on the file of that Court, and he accordingly prayed that 
the amount realised under that sale may be called for and 
distributed by the Sub-Court, rateably amongst various decree- 
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holders. We find from the endorsements on the execution 
petition No. 52 of 1931 that on the 6th July, the learned 
Subordinate Judge intimated the fact of this application to the 
District Munsif of Sompeta and asked that the money might 
be sent over to the Sub-Court or be retained in the District 
Munsif’s Court pending further orders from the Sub-Court. 
We later on find a note of intimation from the District 
Munsif of Sompeta that the money was retained in his Court 
pending the orders of the Sub-Court. 


The main execution application, was returned for pro- 
duction of the copy of the order of attachment before judg- 
ment and the schedule and when it was re-presented, it was 
again returned for amendment of certain errors in the 
schedule. It was finally re-presented on the 31st August, 1931, 
when the Subordinate Judge passed an order thereon calling 
for sale-papers. 


In the present proceedings we are concerned only with the 
sale proceeds realised in the Sompeta District Munsif’s Court 
by sale of some of the properties attached before judgment. 
It would appear that the sale took place on the 23rd June, 1931 
and ihe money was deposited in the District Munsif’s Court, 
on the 6th July, 1931. The question is whether, on these 
facts, the case falls under S. 63 of the Code of Civil Procedure 
or not. Incidentally the learned Subordinate Judge has dis- 
cussed the effect of S. 73 0f the Code of Civil Procedure also 
and he was of opinion that the plaintiff’s application for 
exectition must be deemed to have been admitted only on the 
31st August, 1931, when it was re-presented after all the 
necessary corrections, and it was only after the order for sale 
papers was made on that date that the attachment before 
judgment must be deemed to have become an attachment in 
execution, that is, on the 31st August. As the sale proceeds 
had been paid into the District Munsif’s Court so long ago as 
the 6th July, it followed, according to him, that the case 
would not be covered by S. 63 or S. 73 of the Code. 


We are unable to agree with this view. If it were 
necessary to base our decision on the presentation of the main 
execution application, we should have been prepared to hold 
that the execution application presented on the 3rd -July, 1931, 
was not really defective in law, as it referred to the attach- 
ment before judgment which had heen ordered by that very, 
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Court. We may also refer in this connection to Abdul Salam 
v. Veerabhadral where it was held that even if there were 
defects in the Execution petition the petitioner will be entitled 
to the benefits of S. 73 if the petition was in substantial 
compliance with the law. In any event, under the provisions 
of O. 21, R. 17, when the execution petition was re-presented 
with the necessary amendments, it must be deemed to have 
been a valid presentation on the date of the original presenta- 
tion itself. In the present case it seems to us to be scarcely 
necessary to rely upon the formal application for execution, 
because on the same day E.P. No. 52 of 1931 was also presen- 
ted and so far as the properties sold by the Sompeta District 
Munsif’s Court on the 23rd June are concerned, the only 
method of execution that the present plaintiff could have 
pursued was to ask the Sub-Court to send for the sale proceeds. 
To that extent E. P. No. 52 of 1931 is itself a proper and 
sufficient execution application to satisfy the requirements of 
law. 


It is no doubt true that S. 63 of the Code of Civil Procedure 
requires that the property must be under attachment in exe- 
cution of decrees of more Courts than one. But we are unable 
to agree with the learned Subordinate Judge that the property 
must be deemed to be under “attachment in execution” so far as 
the Sub-Court decree was concerned, only when the order was 
made onthe 31st August calling for sale-papers. O. 38, R. 11 
of the Code of Civil Procedure provides that when an attach- 
ment before judgment has been made and a decree is subse- 
quently passed in favour of the plaintiff, it shall not be 
necessary upon an application for execution of such decree to 
apply for reattachment of that property. It was at one time 
held that an attachment before judgment is so radically 
different in character from an attachment in execution that 
some of the provisions in the Code relating to attachment in 
execution should not be applied to attachment before judgment. 
Difficult questions of this kind have arisen under O. 21, R. 57 
and Art. 11 of the Limitation Act. It is however unnecessary 
to deal with the earlier cases in view of the decision of the 
Full Bench of this Court in Meyappa Chettiar v. chidambaram 
Chettiar2. The learned Subordinate Judge refers to some of 


1. (1929) L.L.R. 52 Mad. 760:57M. L. J. 97. 
2. (1923) LL.R. 47 Mad. 483: 46 M.L.J. 415 (F.B.). 
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the observations of the learned Judges in that case and also to 
the observations in other cases which suggest that it might be 
possible to treat an attachment before judgment as becoming 
an attachment in execution only after some order in execution 
had been passed by the Court. These dicta, it seems to us, 
must be read in the light of the circumstances and the facts of 
the cases in which they were made. As a question of principle, 
if an attachment before judgment can be treated as an attach- 
ment for purposes of execution at all, it is difficult to see what 
necessity there is for an order.of Court. The more reasonable 
view seems to us to hold that from the time the decree-holder 
applies for execution, he elects to avail himself of the attach- 
ment before judgment and from that moment the attachment 
before judgment becomes an attachment available for purposes 
of execution. Fat from the observations in the Full Bench 
case being opposed to this view, we find that on a careful 
examination the observations of the three learned Judges, who 
constituted the majority in ‘the Full Bench case, support the 
above view. For instance, at page 501 Courts Trotter, J. (as 
he then was) observes :— 

“ The turning point comes in my opinion when the decree-holder by filing 
an execution petition has shown that he means to execute his decree; and 
Iam myself unable to escape from what seems to me the logical conclusion 
that, when he has elected to proceed in execution, an attachment which he 


has obtained and on which he must necessarily base his petition and demand 
for sale, becomes automatically an attachment in execution. „(See also 


page 502)”. 


Ramesam, J., similarly says at page 505: a 


“ In my opinion, the effect of O. 38, R. 11, is, though it does not say so in 
so many words, that the attachment before judgment becomes an attachment 
in execution when it is definitely sought to be made available for execution”. 


In the judgment of Waller, J., also, the reference to 
O. 21, R.17, at page 522 indicates that the -learned Judge 
was thinking of the date of the presentation of the petition ; 
and this is confirmed by his reference at -page 523 to the 


‘opinion of Wallis, C. J., in an. earlier case ane by the following 


sentence at page 524;— 

“ When once it has been found that for one purpose, an application to 
execute converts an attachment before judgment into an attachment in execu- 
tion, the conclusion i is to my mind, inevitable that the conversion operates for 
all purposes”. 

We do not therefore think that there is ‘anything in 
principle or authority to compel us to hold that a person who 
has obtained an attachment -before judgment cannot avail 
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himself of S. 63 of the Code of Civil Precedure till some 
order has been passed by the Court upon his application for 
execution. 

On ‘behalf of the respondent, Mr. Jagannadha Das raised 
a question as to the expediency of our interfering in revision 
in the ,circumstances of this case. He did not maintain that 
this Court had no jurisdiction to interfere in revision; and 
in the face of the principle recognised by the Full Bench in 
Sundaram v. Mausa Mavuthar! it could hardly be maintained 
that when the lower Court refuses to exercise the powers 
vested in it by law and holds on an erroneous view of law that 
a case does not fulfil the requirements of the provisions of the 
Code, this Court could not interfere in revision. His point was 
that as the person to whom rateable distribution is refused has 
his remedy by way of separate suit this Court should not 
interfere in revision. He also pointed out that as the monies 
realised in the Sompeta District Munsif’s Court have since 
been distributed to various decree-holders difficult questions 
may arise as to the way in which they can.be got back. The 
answer to the first part of his argument is that the present case 


falls under S. 63 and not under S. 73 of the Code of Civil 


Procedure. Further, where we are satisfied that the lower 
Court has proceeded on a clear misapprehension of that section 
we do not think we will be justified in driving the petitioner to 
a separate suit, merely on the ground that that remedy may 
also be open to him. As to the effectiveness of our order and 
the extent of relief that the petitioner could get in the present 
proceedings on remand, we do not wish to say anything at this 
stage. That will depend upon various facts and events that 
might have happened meanwhile and it will be for the lower 
Court to give the petitioner whatever relief may be practically 
possible and proper in the circumstances; all questions bearing 
upon the reliefs which the petitioner could get on remand are 
left open. 

The order of the lower Court is set aside and the case is 
sent back for disposal on the merits after considering the other 
points raised in the counter petition. The costs of this revision 
petition will abide and follow the result. 


S. V.V. Petition allowed. 








t. (1921) LL.R. 44 Mad. 554=40 M.L.J. 497 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE Kine. 


Paruchuri Venkatramayya on A ppellant* eee i 
v. 
Abburi Virayya . Respondent ( Defendant). : 


Provincial Insolvency Act (V of 1920)—S. 28—Decrees against members 
of a joint Hindu family—Adjudication as insolvent of two of them—E-xe- 
cution of decree by bringing the share of non-insolvenis to sale—Another 
creditor of the family obtaining decree against all—Rateable distribution 
awarded—lWhether sale offends S. 28. 


One R obtained in 1927 decrees against four brothers, members of a 
joint Hindu family. In 1928 two of the brothers were adjudicated, insolvents. 
At some time in 1930 R executed the decrees against the judgment-debtors 
by bringing to sale the shares of the non-insolvent members. Meanwhile 
another creditor, defendant 1 in the present suit, brought a suit against all 
the members of the family ona promissory note executed by the two insol- 
vents inhis favour. He obtained an ex parte decree and was awarded 
rateable distribution from the proceeds of the sale above referred to. The 
plaintiff who claimed under a will of R, brought the present suit fora 
declaration that defendant 1’s decree was invalid, collusive and fraudulent, 
and for the return of the money paid to him in the rateable distribution...On 
the question whether defendant 1’s decree was or was not void by reason of 
the provisions of S. 28 of the Provincial Insolvency Act, 

Held, that the plaintiff could not be permitted to contend that the decree 
obtained by defendant 1 was inexecutable in so far as its execution affected 
only the property of those of his judgment-debtors who were not insolvents. 

The object of S. 28 of the Provincial Insolvency Act is to secure for the 
Official Receiver the unrestricted right to dispose of an insolvent’s property, 
and itis to preserve that right that suits and-other proceedings aimed at the 
insolvents property are prohibited. With the insolvency and its administra- 
tion the plaintiff here has no concern whatever. It is for the Official Receiver 
and not for the plaintiff to interfere if the insolvent’s estate isin jeopardy 
as the result of the defendant 1’s decree. So long as the. money realised in 
the court sale can never be part of the insolvents’ estate there is no danger 
here tobe averted. Once a sale is held, the Oficial Receiver’s power is 
extinguished, nor can it matter to the Official Reser: who shares or does 
not share in the money realised. 


Subramanyam v: Narasimham, (1928) 56 M.L.J. 489 followed. 


Appeal against the decree of the District Court of Guntur 
in-A. S. No. 270 of 1932 preferred against the decree of the 
Court of the District Munsif of Guntur in O. S. No. 752 of 
1930. 


V: Rangachari- for appellant. 


V. Subramaniam and V. Satyanarayana for respondent. 





—- 


* ALA. O. No. 73 of 1934. ; 16th September, 1935. 
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`. The Court delivered the following 

JupcmEentT.—Defendants 2 to 5 in O. S. No. 752 of 1930 
on the file of the learned District Munsif of Guntur are 
Virayya, Ponnayya, Nayudamma and Venkayya, members of a 
joint Hindu family. In 1927 one Kotha Rattamma obtained 
decrees against these Defendants. In January 1928 Virayya 
and Ponnayya were adjudicated insolvents. At some time in 
1930 subsequent to 5th March, Rattamma executed these 
decrees by bringing to sale the shares of the non-insolvent 
members, Nayudamma and Venkayya. Meanwhile, on 5th 
“March 1930 one Abburi Virayya Defendant 1 in O.S. No. 752 
brought a suit against all the members of the family on a 
promissory note executed by Virayya and Ponnayya, the two 
insolvents. He obtained a decree ex parte in April 1930 and 
in September 1930 was awarded rateable distribution from the 
proceeds of the sale above referred to. Shortly afterwards 
this suit O. S. No. 752 was brought by Plaintiff, who claims 
under a will executed by Rattamma, for a declaration that 
Defendant 1’s decree was invalid, collusive and fraudulent, 
and for the return of the money paid to him in the rateable 
distribution. 
= The learned District Munsif decreed Plaintiff’s suit on a 
pure question of law. He held that Defendant 1’s suit in 1930 
‘against the two insolvents and the two other members of their 
family was filed with a knowledge of .the insolvency and 
‘offended against the provisions of S. 28 of the Provincial 
Insolvency Act. The decree obtained by Defendant 1 was 
‘therefore void, the Court having no jurisdiction to pass it. On 
‘appeal the learned District Judge of Guntur, relying upon a 
‘decision of a Bench of this Court in Subramanyam v. 
Narasimham! held that the decree was-not void, even though 
the suit had been filed with knowledge of ° the insolvency and 
-remanded the suit for trial upon the remaining issues. Against 
this order Plaintiff has appealed, and the question which I have 
to decide is whether Defendant 1’s decree is or is not void by 
reason of the provisions of S. 28 of the Provincial Insolvency 
Act. 

` There can be no doubt in the first place that Defendant 
Ts suit did offend against the provisions of S. 28. The suit 
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was not filed against the non-insolvent members of the family 
alone, and as the learned District Munsif has rightly pointed 
out, could not have been so filed even had Defendant 1 wished 
to take that course. 


In concluding that the Court had no jurisdiction to 
entertain Defendant 1’s suit, the learned District Munsif relied 
upon a decision of a Bench of this Court reported in Easwara 
Aiyar v. Govindarajulu Naidul. In that case a decree was 
obtained in the Presidency Small Cause Court against a person 
who was afterwards adjudicated insolvent by the High Court. 


‘After the adjudication the decree-holder filed an execution 


Petition against the judgment-debtor without obtaining the 
leave of the Insolvency Court in the course of which a security 
bond was executed to the Small Cause Court by a third party. 
It was held that the Small Cause Court had no jurisdiction to 
entertain the Execution Petition and that the security bond was 
therefore void. Now the question is whether this decision can 
be stressed so far as to lay it down that in all cases in which 
a suit is filed which offends against the provisions of S. 28 of 
the Act the Court has no jurisdiction to entertain the suit. In 
Subramanyam v. Narasimham2 this decision is discussed by 
Thiruvenkatachariar, J. at p. 509, and he points out that it was 
not a decision given in collateral proceedings, but the setting 
aside of an illegal order in an appeal against it. I do not 
therefore consider that in disposing of this appeal I am bound 
to follow Easwara Aiyar v. Govindarajulu Naidul, 


Subramanyam v. Narasimham? is equally not binding upon 


me as it was not necessary for the decision of that case, to hold 


as the learned Judges held that a decree passed in a suit which 
offends against the provisions of S. 28 is not a nullity. At the 
same time however the learned Judges have gone into this 
question at considerable length and I can see no sufficient 
reason why I should not respectfully agree with them. The 
object of S. 28 is to secure for the Official Receiver the 


‘unrestricted right to dispose of an insolvent’s property, and it 


is io preserve that right that suits and other proceedings aimed 
at the insolvent’s property are prohibited. Had the Official 
Receiver been the appellant here it may be that the appeal 





1. (1915) LL.R. 39 Mad, 689, 2. (1928) 56 M.L.J. 489, 
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would have succeeded, as he was not a party though he ought 
to have been a party, to Defendant 1’s suit. That matter 
would depend upon the precise nature of the property vested 
in the Official Receiver in his power to sell the shares of all the 
members of the family. But with the insolvency and its 
administration the present Appellant has no concern whatever. 
It is for the Official Receiver and not for him to interfere if 
the insolvent’s estate is in jeopardy as the result of Defendant 
ls decree. Here there is nothing to show that the insolvent’s 
estate is in any danger. Indeed it is obviously not, for the 
money realised by the Court-sale can never be part of the 
insolvent’s estate. Once the sale is held, the Official Receiver’s 
power to sell is extinguished, nor can it matter to the Official 
Receiver who shares or does not share in the money realised. 
Appellant may no doubt feela sense of grievance in the fact 
that Defendant 1 is now placed upon the same footing as 
himself, in spite of his conduct in filing a prohibited suit, but I 
_do not see how he can be permitted to contend that the decree 
obtained by Defendant 1 cannot be executed in so far as its 
execution affects only the property of those of his judgment- 
debtors who are not insolvents. 


The appeal is accordingly dismissed with costs. 
K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice STONE AND MR. Justice 
PANDRANG Row. 
Basudeva Doss .. Appellant* (Defendant) 
v. ; 
Sree Sree Sree Chandra Chudamani 
Raja Harischand Jagaddeva 
Garu -- Respondents (Plaintiff.) 





Madras Estates Land Act (I of 1908), Ss. 3 (ii) and 143—Fee over and 
above rent for collecting rent claimed—W hether included in ‘ rent’ —Whether 
payable. 


Fees charged over and above the rent for cost of collecting rent and not 
shown in the record of right or in any pattah either issued by the landlord or 
by the land settlement officer, cannot be deemed to be ‘rent’ within the 
extended meaning of that term as defined in S. 3 of the Madras Estates Land 
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Aict If it is not rent then such fee cannot be recovered, it being struck at 
.by. 5. 148 of the Act. 


i: 1 Case-law reviewed. 

: Assuming- there was a contract to pay this fee it would not be payable by 
the ryot as ryot but by the ryot as being a party to the contract which 
contract has nothing whatever to do with tenure. 

Appeals against the decrees of the District Court of 
Ganjam, i in A. S. Nos. 277 of 1928 and 253 of 1928, preferred 
‘against the decrees of the Court of the Sub-Collector of 
Berhampore Division in O. S. No. 352 of 1927 and 45 of 
1927 respectively. 


B, Jagannadha Das for appellant. 
C. S. Venkatachariar for respondents. 
=: The Court delivered the following 


‘JupcmMent. Stone, J.—These second appeals raise a point 
of some difficulty, namely, whether fees charged over and above 
the rent for the cost of collecting rent and not shown in the 
record:of rights or in any patta either issued by the landlord 
or by the land settlement officer can be deemed to be “ rent” 
within the extended meaning of that term as defined in S. 3 
of the Madras Estates Land Act. If it is not, then such fee 
‘cannot be recovered it being struck at by S. 143 of the said act. 


ae “The ‘Sub-Collector has said that: 


“There seems little doubt that this is a customary and established 
payment”. 

The District Judge has adopted that statement. It is said 

that that is a finding of fact that should not be disturbed in 


second appeal. 


- The Sub-Collector relying on points of fa dara from 
Chapter XI of the Estates Land Act has disallowed this part 
of. the. claim. The District Judge has allowed it. 


The Principal question arises under S. 3 (ü) (a). 
S:°3 (i) defines“ rent”. S. 3 (i) (a) includes for the 
purpose of certain sections certain payments which apart from 
‘rom this statutory inclusion would not be ” rent”. The 
material words of S. 3 (ü) (a) are as follows: 


“ Any fee or sum payable by a ryot as such in addition to the due 5 
‘according to Jaw-or usage having the force of Jaw . . . P- 
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The question of what these words include -has been 
considered by. the Courts in a number of cases. I put on 
one side cases under the Bengal Act such as Mahomed 
Fayez ý. Jamoo Gazeel and Radha Charan Ray v. Golak 
Chandra Ghose. Apart from the fact that those-cases-would 
appear to be in conflict with a later decision of the Privy 
Council in Sri Rani ‘Chattra Kumari Devi v. Brouckes 
they are concerned with a different act. I do. not thing it 
could be seriously contended that a charge for collecting rent 
(as here) can be regarded as “actual rent”. Nor can it be 
regarded as “rent” in the sense as deGued 3 in Se 3 (it) ien 
apart from 3 (ii) (a). If it were so regarded then this To 
would fail because the rent has been settled and “does not 
include these charges. See Ss. 168 and 176. 


There remains a number. of. cases.that are concerned with 
charges similar to these. The nearest to this case are. those 
concerned with the so-called “ stationery charges ”’. 


‘That line of cases begins with an unreported decision ofa 
Bench composed of the then Chief Justice Sir Arthur Collins 
and Benson, J.) (S. A. No. 57 of 1896). The fee in question 
there was one called Sadalwar. I quote from the judgment: 

“The payment for Sadalwar isa reasonable fee to cover the Ekens 
of preparing the pattahs each year. It has been enterted in the ‘pattah and 
has been paid for at least 30 or 40 years by the tenant along with the rent. 
The inclusion of sucha fee in the pattah is contemplated by S.4 of the Rent 
Recovery Act, and the long continued payment of it raises a strong preaniiip? 
tion of a contract between the parties that the fee should be -paid’’. 

In Venkata Perumal Raja v. Ramudu4 the question (inter 
alia) was whether Sadalwar (a charge for stationery) 
customarily paid along with the rent for-a long number of 
years was to be treated as “rent”. The only part of the 
judgment dealing with this ee is-to be found at page 90. - 


It is as follows: 


“Tam prepared to follow the decision in Second Appeal No. s} of 1896 
and to hold that Sadalwar '. . forms part of the rent of the’ lands and 
(is) not (an) additional illegal cess” 


In Sree Sankarachari Swiainsar v. Varada Pillai’ a fee payable 
to the Village Accountant was allowed. The learned Judge 


ponam 


T, (1883) I.L.R. 8 Cal. 730. -~ 2, (1904) LL.R. 31 Cal. 834. 
3. (1927) L.R. 54 L.A. 432==LL.R. 7 Pat. 134=54 M.L.J. 293 (P.C.). 
4, (1914) LL.R. 39 Mad. 84==28 M.L.J. 81. 
5. (1903) I.L.R, 27 Mad. 332 at p. 336. Ta 
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(Subramania Ayyar, J.) observes: 


t According to the immemorial custom of the country, these fees are 
generally payable out of the produce of the land, and in the majority of 
cases, it is the landlord that has to collect and pay them over to the servants 
concerned. Though not rent in the sense in which he could appropriate 
them himself yet in so far as their recovery is concerned, that they are to be 
treated as part of the rent is clear from S. 4 of the Act which provides for 
the mention in the patta of the amount and nature of the rent “including any 


n» 


fees or charges payable with it according to established usage”. 

This it will be observed is a decision under the old Rent 
Recovery Act. That act is differently worded from the 
present Act. S. 4 deals with what the pattas may contain and 
by implication makes it clear that a fee customarily paid and 
which may be and is included in the patta may be recovered in 
addition to the rent. There is nothing requiring such fee to 
be payable by the ryot as such. Lakshmannav. Appa Raul is 
also under the old Act and decides merely that a patta is not 
inseparable by reason of its providing for the payment of fees 
to village artisans when such fees are customary and are in- 
cluded in the patta. It bases the obligation on contract. 
Arunachlam Chettiar v.. Mangalam? isa case where the fee 
levied was a charge for supervising the harvest. It was held 
that it was a charge payable by the ryot as such and fell 
within S. 3 (ii) (a). 

In Karri Peddi Reddy v. Receiver, Nidadavole and Medur 
Estates it was held that fees collected for payment to the 
karnam in lieu of salary can be included in the patta under the 
power conferred by S. 51 and when so included are fees to be 
included in the term rent for the purposes of S. 148. 

It is said that this line of authorities is conclusive of the 
point now in debate. It is also urged that such cases as 
Sundaram Aiyar v. Theetharappa Mudaliar4 and Sri Mahant 
Prayaga Doss Jee v. Venkama Naidu’ show that a contract to 
pay should be implied from a long continued practice of 
paying. 

I propose to consider these contentions. 

It will be noticed that three of the above decisions are 
decisions under the old Rent Recovery Act. Another purports, 





1. (1893) 1.L.R. 17 Mad. 73. 
2. (1915) LL.R. 40 Mad. 640: 31 M.L.J. 168, 
3. (1915) 18 M.L.T. 171. 
(1916) 40 I..C. 159. 5. (1917) 7 L.W. 477, 
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simply to follow one of those decisions as though no change 
whatever had occurred in the law. This group includes all the 


cases that are similar to this case on the facts. Most of these 


cases turn on the fact that the fees in question were included 
in the patta and are payable with the rent. Not one, except 
Arunachlam Chettiar v. Mangalam! where the nature of the 
fee and the facts of the case were different from the facts here, 
considered the words “payable by the ryot as such” in 
S. 3 (ï) (a). 

These -words in our opinion are fundamental. As was 
pointed on in Devanai v. Raghwnatha Row? even under the old 
Act the fee must be payable along with the rent. It must be 
one that has been made an incident of the tenure. Now under 
the Act as it stood at all relevant times it is clear that the fee 
must be payable not merely with the rent and by the ryot but by 
the ryot as such 4.¢., it must be payable by him as an incident 
of his holding. 


It further must be payable by him and payable by him to 
the landlord before the landlord can claim it. I have sought in 
vain to find here on what ground the alleged obligation is 
based. Counsel urged custom. There is no finding of a legally 
binding custom and I do not know how a custom could grow 
up even in 60 years between a landlord and his tenants which 
would legally bind the tenants to pay, say double rent, as a 
consequence of the binding force of the custom. I can under- 
stand its being said, as it has been said in several of the cases 
cited, that a contract can be implied from along continued 
usage when the term in question is included in the patta. But 
that is not found here and is not, as I understand it, argued 
here. It is not said that the obligation to pay is based on a con- 
tract, to be implied from long continued usage and it would be 
difficult to imply such a contract in the circumstances ‘here 
present. Many of the receipts given do not include this charge. 
The entries in the books relating to this fee are in a different 
ink and therefore presumably made ata different time from 
the entries relating to the rent. The fee is not entered in any 
patta. The patta as settled by the settlement Officer does not 
include this fee. 











1. (1915) LL.R. 40 Mad. 640: 31 M.L.J. 168. 
2. (1912) 18 I.C. 298=13 M.L.T. 531. 
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The later point also raises a doubt as: to whether these 
payments were to be made, or were made at the same time as 
the rent or were to be made to the landlord or merely to the 
landlord’s servants for the benefit not of the landlord but of 
the servants. 


It is also a most material fact that here there have been 
disputes as to the obligation to. pay. this fee or percentage and 
that at the time of the settlement of rents these fees were not 
entered, as they should have been entered were they to be in- 
cluded in the term “rent”, as required by S. 165. The last 
point has not in our opinion the great weight given'to it by the 
Sub-Collector for. the reasons given by the learned District 
Judge, but it goes a very long way to show that even the 
landlord did not regard this-asa fee payable by the ryot as 
such. : 


It is, indeed, difficult for me to see how a charge for 
collecting rent can be regarded as a payment payable by the 
tenant as tenant. It was urged by Counsel that the act imposes 
on the ryot the obligation to go to the. landlord and pay him. 
A picture was drawn of a kindly landlord saving the tired legs. 
of his ryots by sending his servant to collect, the landlord, of 
course, in consideration of that service, making a charge for 
collection. Let it be so. What does this amount to. It 
amounts to a collateral contract that for the service of sending 
a collector to collect the rent the ryot will pay a sum of 
money. Apart from the fact that there is-no finding that any 
stich contract was made and assuming it was made the ‘money 
payable under such a contract would not be payable by the 
ryots as ryot but by the ryot as being a party to that contract 
which contract has nothing whatever to do with tenure. 

In my opinion therefore these appeals succeed and the 
judgment arrived at by the Sub-Collector should be restored 
though for reasons. other than those given by him. The 
appellant is entitled to his costs throughout in each case. 

Pandrang Row, J._I agree that the fee in question is not 
rent and that the appeals should be allowed. 

K. C. 





Appeals allowed. 
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through inam lands—Cultivation 
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water cess 
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AMENDMENT) AcT or 1900—Water 
flowing through opening—Involun- 
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INDIA ACTS, 1935, 


TIHE INDIAN NATURALIZATION (AMENDMENT) ACT, 1935, 


Act No. I or 1935. 
[26th. February, 1935. 
An Act to amend the Indian Naturalization Act, 1926, for certain purposes. 


_ . ‘Wuerxas it is expedient to amend the Indian Naturalization Act, 1926, 
for the purposes hereinafter appearing ; 


It is hereby enacted as follows:— 


‘Short titig and commence- 1. (1) This Act may be called Tue INDIAN 
ment. ; NATURALIZATION (AMENDMENT) Acrt, 1935. 


. (2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


2. In sub-section (1): of section 7 of the' Indian Naturalization Act, 1926 

(hereinafter referred to as the said Act), the words 

Amendment of section 7, ‘‘the wife of any such person”’ shall be omitted 

Act VII of 1926. and to the said sub-section the following words shall 
; be added, namely :— i 


‘and the wife of any such person to whom a certificate of naturali- 
zation is granted after the commencement of the Indian Naturalization (Amend- 
‘ment) Act, 1935, shall, if not already a British subject, in like manner be so 
deemed and be so entitled and so subject, -if within one year, or such longer 
period as the Local Government may in special circumstances allow, from the 
date of the taking and subscribing of such oath by her husband, she makes to 
a Local Government a declaration that she desires to be deemed to be a British 
subject. 


Amendment òf section 9, 3. In subsection (2) of section 9 of the 
Aet VIL of 1926. said Act,— 


(a) before the proviso the following proviso.shall be inserted namely :— 


‘Provided that no such order shall be made in the case of a wife um- 
less by reason of the acquisition by her husband of a new nationality she has 
also acquired that nationality :’’; and 


(b) in the existing proviso, after -the word ‘‘Provided’’ the word 
‘‘further’’ shall be inserted. 


# seeder 16 4: To sub-section (2) of section 10 of the 
da oe Aee on“ said’ Act the following proviso shall be added 
: namely :— 


‘Provided that the wife of any such person shall not cease to be deem- 
ed to be a British subject under this sub-section, unless by reason of the acqui- 
sition by her husband of a new nationality she has also acquired that nationa- 


lity. 
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THE INDIAN TARIFF (AMENDMENT) ACT, 1935. 


Act No. II or 1935. : 
, ! [llth Ses il, 1935. 
An Act to amend the Indian Tarif 4 Act, 1934, for certain purposes, 


- WHEREAS it is expedient to amend the Indian Tariff Act, 1934, for the 
purposes hereinafter appearing; It is hereby enacted as follows :— 


Short title and commence- ` 1. (1) This Act may be called THE INDIAN 
ment, TariRr (AMENDMENT) Act, 1935. 


(2) ‘Tt shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


Amendment of the First — “oy : go ` 
Schedule, Act XXXII of 4 cm In the First Schedule to the Indian Tariff 
1934, ets 1 — 


` (1) (a) Item 10 (1) is repealed; 
(b) after Item 10 the following Item shall be inserted, namely H 


st wo | WHEAT. | Protective. 





* Re. 1-8 per cwt. | 4 |. [Maron 31st, 1926.” 


; (2) after tem 10, (1) the following new Item shall be inserted, 
namely :— 


_ maund of 827 Ibs.| .. |.. [March 31st, 1936.” 


RICE, ` avoirdupois weight. 





. i Twelve annns per Indian i 
no | . Broken | Protective. | | 





and ; 
(3) (a) Item 11 (1) is repealed; 
(b) after Item 11 the following Item shall be inserted, namely :— 


March, 31st 1936.” 





“11(1) 





WHEAT FLoUR.| Protective. 








Re, 1-8 per cwt. | oe |-- 


THE INDIAN TEA CESS (AMENDMENT) ACT, 1935. 


Act No. III or 1935. 
O [Bth April, 1985. l 
An Act further to amend the Indian Tea Cess Act, 1906, for a certain purpose. 


Wuersas it is expedient further to amend the Indian Tea Cess Act, 1903, 
for the purpose hereinafter. appearing; It is hereby enacted as follows:— 


1. This Act may be called nea Inpran Tua 
Cress’ (AMENDMENT) Act, 1935, 


2. In section 3 of the Indian Tea Cess Act, 
Aane ots section 3, 1903, for the words “eight annas’’ the words “twelve 
e S annas” shall be substituted. 


Short title. 
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THE SALT ADDITIONAL IMPORT DUTY (EXTENDING) ACT, 1935. 


Act No. IV oF 1935. 
[21st April, 1935. 
An Act further to tend the operation of the Salt (Additional Import 
Duty) Act, 1981. 
_ WHEREAS it is expedient further to extend the operation of the Salt 
(Additional Import Duty) Act, 1931; It is hereby enacted as follows :— 


1. This Act may be called Tue Saut ADDI- 
TIONAL Import Duty (Hxrenpina) Act, 1935. 


i `2. In sub-section (3) of section 1 of the Salt 
a ement be section 1, (Additional Import Duty) Act, 1931, for the figures 
Ac pe gees “1935”? the figures ‘‘1936’’ shall be substituted. 


Short title. 


THE INDIAN MINES (AMENDMENT) ACT, 19385. 


Acr No. V or 1985. 
[21st April, 1985. 
An Act TPE to amend the Indian Mines Act, 1923, for certam purposes. 


Wuereas it is expedient further to amend the Indian Mines Act, 1923, 
for the purposes hereinafter appearing; It is hereby enacted as follows :— 


Short title and commence- © L (1) This Act may be called THE INDIAN 
ment. Mines (AMENDMENT) Act, 1935. 
(2) 1 It shall come into force on the Ist day of October, 1935. 
Amendment of section 3, 2. In section 3 of the Indian Mines Act, 
„Act IV of 1923. 1923 (hereinafter referred to as the said Act), — 


(a) for clause (c) the following clause shall be substituted, namely :—- 
“(c) ‘child’ means a person who has not completed his fifteenth: 
year;” 
(b) clause (ce) shall be re-lettered as clause (ccc) and before that 
élause as so re-lettered the following clause shall be inserted, namely :— 
“(ce) ‘day’ means a period of twenty-four hours beginning at mid- 
night ;’’; and 
(c) after clause (j) ‘the following clause shall be inserted, namely :— 
“(jj) where work of the same kind is carried out by two or more 


sets of workers working during different periods of the day, each of such sets 
is called a ‘relay’;’’. 


mo, 8. (1) For clause (c) of sub-section (1) of 
Amendment of section section 10 of the said Act, the following clause shall 
10, Act IV of 1928. be. substituted, namely :— 


““(e) a person, hot Deine the Chief Inspector or an Inspector, nomi- 
nated by the Local Government ; 


- (2) To sub-section (1) of section- 10 of the said Act, the following 
clause shall be added, ae — ; f 
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‘*(e) two persons to represent the interest of miners, who shall be 
. nominated in accordance with the following provisions :— 


(i) if there are one or more registered trade unions having in the 
aggregate as members not less than one quarter of the miners, the said persons 
shall be nominated by such trade union or trade unions in such manner as may 
be prescribed ; 

(vi) if sub-clause (7) is not applicable and there are one or more 
registered trade unions having in the aggregate as members not less than 1,000 
‘miners, one of the said persons shall be nominated by such trade union or trade 
‘unions in such manner as may be prescribed and the other by the Local Govern- 
ment? 


(wi) if neither sub-clause (i) nor sub-clause (ï) i is applicable, 
the said persons shall be nominated by the ocal Government. 


Explanation.—In this clause ‘‘miner’’ means a person employed, other- 
wise than in a position of supervision or management, in any of the mines for 
which the Mining Board is constituted.” 


4. Section 20 of the said Act shall be re- 
` Amendment of section numbered as sub-section (1) of section 20 and to 
20, Act IV of 1923. that section as so re-numbered the following sub- 

- sections shall be added, namely :— 


-“(2) The Local Government may, by notification in the local official 
Gazette, direct that accidents other than those specified in sub-section (1) which 
eause bodily injury resulting in the enforced absence from work of the person 
injured for a period exceeding forty-eight howrs shall be entered in a register 
in the prescribed form or shall be subject to the provisions of sub-section (1). 


(3) A copy of the entries in. the register referred to in sub-section (2) 
shall be sent by the owner, agent, or. manager of the mine, within fourteen days 
after the 30th day of June and the 31st day of December in each year, to the 
Chief Inspector.’’ 


5. In section 22 of the said Act, for the word 
Amendment of section ‘‘or’’ the words ‘‘and ‘shall cause every report sub- 
-22, Act IV of 1923. mitted’’ shall be substituted. 


Insertion of. new sec- 6. In Chapter VI of the said Act, before sec- 


OU aay Pig te tion 23 the following sections shall be inserted, 


- 1923. . namely :—. 
E ‘22-A. No person shall be allowed to work 
-"" Weekly day of rest. in a mine on more than six days in any one week. 


22-B. (1) A person employed above ground 

Hours of work above in a mine shall not be allowed to work for more than 

ground, — f fifty-four hours in any week or for more than ten 
: hours in any day. 


(2) The periods of work of any such person shall be so arranged that, 

- along with his intervals for rest, they shall. not in any day spread over more 

. than twelve hours, and that he shall not work for more than six hours before he 
has had an interval for rest of at lcast one hour. 


, (3) Persons belonging to two or more relays shall not be allowed io 
do work of the same kind above ground at the same moment: 


, . Provided that for the purposes of this sub-section persons shall not. 
be deemed to belong to separate relays by reason only of the fact that they re- 
ceive their intervals for rest at different times. 
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f 22-C. (1) A person employed below ground 
E f k below . ; i STON 
arom. Be swori Below in a mine shall not be allowed to work for more than 

nine hours in any day. 


; (2) Work of the same kind shall not be carried on below ground in any 
mine for a period spreading over more than nine hours in any day except by a 
system of relays so arranged that the periods of work for each relay are not 
spread over more than nine hours. 


(3) No person employed in a mine shall be allowed to be in any part 


of the mine below ground except during the periods of work shown in respect 
of him in the register kept under sub-section (1) of section 28. 


22-D. Where a worker works in a relay whose period of work extends 

z over midnight, the ensuing day for him shall be 

„Special provision for deemed to be the pericd of twenty-four hours begin- 

night relays. ning at the end of the period of work fixed for the 

i relay, and the hours he has worked after midnight 
shall be counted towards the previous day.” 


big poiitution of new set. 7, For section 23 of the said Act the follow- 
of 1923. 4 Ing section shall be substituted, namely :— 


ae ; ‘23. No person shall be allowed to work in 
tip apa as „employ: a mine who has already been working in any other 
5 persons. mine within the preceding twelve hours.’’ 


Repeal of station 23-A, 8. Section 23- i ; å A 
Act IV. of 1923. 3 sealed. ection 23-A of the said Act is hereby re 


A i Š . 
28B Age LY of eee l 9. In section 23-B of the said Act, — 
(a) in sub-section (1),— čs 
ua (i) for the word ‘“‘shifts” the word ‘‘relays’’ and for the word 
“shift? the word ‘‘relay’’ shall be substituted, and 
(ii) after the word ‘‘relay’’ as so substituted the following sentence 
shall be inserted, namely :— 
i “The notice shall also state the time of the commencement and of 
the end of the intervals for rest fixed for persons employed above ground.’’; 
(b) in sub-section (3), for the word ‘‘shift’’ the words ‘‘relay or in 
the rest intervals fixed for persons employed above ground’’ shall be substi- 
tuted, and the comma and all the words after the words ‘‘before such change’’ 
shall be omitted; and 
i (c) after sub-section (3) the following sub-section shall be inserted, 
namely :— : 
.  **(4) No person shall be allowed to work in a mine otherwise than 
in accordance with the notice required by sub-section (1).’’ 
_ 10. In séction 24 of the said Act, for the words, figures and letter ‘‘sec- 
tion 23 or section 23-A’’ the words, figures and 
Amendment of section letters ‘‘section 22-A, section 22-B, section 22-C, sec- 
24, Act IV of 1923. tion 23, or sub-section (4) of section 22-B’’ shall be 
: substituted.. 
11. In section 25 of the said Act, for the words, figures and letter ‘‘sec- 
tion 23 or section 23-A” the words figures and 
Amendment of section letters “section 22-A, section 22-B, section 22-C, 


25, Act IV of 1923. section 23, or sub-section (4) of section 23-B’’ shall 
be substituted. 
s Lnigortion: OF new Bec 12. Before section 27 of the said Act the 


tion 26-A in Act IV of : B A F 
1993. following section shall be inserted, namely :— 
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Young persons not to be “26-A. No person who has not completed 
allowed underground with- his seventeenth year shall be allowed to be present 
out certificates of fitness. in any part of a mine which is below ground, unless— 


(a) a certificate of fitness in the prescribed form and granted to him 
by i qualified medical practitioner is in the custody of the manager of the mine, 
and 
a : (b) hé carries while at work a token giving a reference to such certi- 

cate. 


Toud P 13. In section 27 of the said Act, after the 
mendment of section word ‘‘child’’ the words ‘‘or has not completed his 
27, Act IV of 1928. seventeénth year’’ shall be inserted. 


gee ot et goal l 14. For section 28 of the said Act, the follow- 
of 1923. i ing section shall be substituted, namely :— 

“28. (1) For every mine there shall be kept in the prescribed form and 
place a register of all persons employed in the, mine 
showing, in respect of each such person— 

(a) the nature of his employment, 

(b) the periods of work fixed for him, 

(c) the intervals for rest, if any, to which he is entitled, 

(d) the days of rest to which he is entitled, and 

(e) where work is carried on by a system of relays, the relay to 
which he belongs. 

(2) The entries in the register prescribed by sub-section (1) shall be 
such that workers working in accordance therewith would not be working in 
contravention of any of the provisions of this Chapter. 

(3) No person shall be employed in a mine until the particulars re- 
quired by sub-section (1) have been recorded in the register in respect of such, 
person and no person shall be employed except during the periods of work 
shown in respect of him in the register. : 

(4) For every mine to which the Local Government may, by general 
or special order, declare this sub-section to be applicable there shall be kept in 
the prescribed form and place a register which shall show at any moment the 
name of every person then working below ground in the mine. 


Amendment of section q ; A 
30 Act IV of 1923. 15. In section 30 of the said Act, — 


(a) after clause (a) the following clause shall be inserted, namely :— 
(aa) for prescribing the form of the register referred to in sub-sec- 
tion (2) of section 20;’’; 
(b) in clause (e), for the words ‘‘to be more than thirteen years of age” 
the words ‘‘to have completed their fifteenth year’’ shall be substituted ; 
(c) after clause (e) the following clause shall be inserted, namely :— 
‘‘(ee) for prescribing the form of the certificates of fitness required 
by section 26-A and the circumstances in which such certificates may be granted 
and revoked :’’; and 
(day in clause (f), for te word “repister’? the word “registers” shall 
be substituted. 


Register of employees. 


16. In sub-section (8) of section 31 of the 
Amendment of section said Act after the words ‘‘British India’’ the words 
31, Act IV of 1923. ‘which is, in the opinion of. the Governor-General 
: 1D Council, concerned with the subject dealt with by 

the regulation”? shall be inserted. 


Amendment of section 17. Section 38 of the said Aet shall be re- 
38, Act IV of 1028. “numbered as sub-section (1) of section 38, and 
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(a) in the said section as so ré-numbered, after the word ‘‘ provisions”? 
‘the words, brackets and figure ‘‘of sub-section (1)’’ shall be inserted; and 


(b) to the said section as so re-numbered and amended the following 
‘sub-section shall be added, namely :— 


“(2) Whoever in contravention of a direction made by the Local 
Government under sub-section (2) of section 20 fails to record in the preserib- 
-ed register or to give notice of any accidental occurrence shall be punishable with 
fine which may -extend to five hundred rupees.’’ 


18. In sub-section (1) of section 46 of the 

Amendment of section said Act, after the word ‘‘exempt’’ the words ‘‘either 

“46, Act IV of 1923. absolutely or subject to any specified conditions”? 
shall be inserted. 


THE INDIAN FINANCE ACT, 1935. 


An Act to fix the duty on salt manufactured in, or imported by land into, 
certain parts of British India, to vary certain ditties leviable under the 
Indian Tariff Act, 1934, to fia maximum rates of postage wnder the 
Indian Post Office Act, 1898, to fix rates of income-tax and swper-tax, and 
to vary the excise duty on silver leviable under the Silver (Excise Duty) 
Act, 1930. 


WuErEAS it is expedient to fix the duty on salt manufactured in, or im- 
ported by land into, certain parts of British India, to vary certain duties levia- 
‘ble under the Indian Tariff Act, 1934, to fix maximum rates of postage under 
“the Indian Post Office Act, 1898, to fix rates of income-tax and super-tax, and 
‘to. vary the excise duty on silver leviable under the Silver (Excise Duty) Act, 
"1930; It is hereby enacted as follows :— 


1. (1) This Act may be called THE INDIAN 
Short title and extent. Francè Act, 1935. 


(2) It extends to the whole of British India, including British Balu- 
«chistan and the Sonthal Parganas. 


2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so 

far as they enable the Governor-General in Council 

Fixation of salt duty. to impose by rule made under that section a duty on 

salt manufactured in, or import into, any part of 

‘British India other than Burma or Aden, be construed as if, for the year begin- 

ning on the Ist day of April, 1935, they imposed such duty ‘at the rate of one 

‘rupee and four annas per maund of eighty-two and two-sevenths pounds avoir- 

‘dupois of salt manufactured in, or imported by land into, any such part, and 

‘such duty shall, for all the purposes of the said Act, be deemed to have been 
‘imposed by rule made under that section. 


Amendments of the First ` 3. (1) In the First Schedule to the Indian 
Mt KEXI of 1084 Tariff, Act, 1984,— I 
in Items Nos. 61 (2) and 62 (1) for the words ‘‘Five annas per ounce’ 
“In the fourth column the words ‘‘Two annas per ounce’’ shall be substituted. 
(2) In the Second Schedule to the Indian Tariff Act, 1934, the head- 
ing ‘“‘SKINS”’ together with Item No. 3 under that heading shall be omitted. 


4. For the year beginning on the Ist day of April, 1935, the Schedule con- 

tained in the First Schedule to this Act shall be 

Inland postage rates. . inserted in the Indian Post Office Act, 1898, as the 
First Schedule to that Act. 
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- (1) Income-tax for the year beginning on the 1st day of April, 1935, 
‘ shall be charged at the rates specified in Part I of 
Ingome-tax and super- the Second Schedule, increased in each case, except 
tax. ` . in the case of total incomes of less than two thousand 
rupees falling under heading A in the said Part, by 

one-sixth of the amount of the rate. i 

(2) The rates of super-tax for the year beginning on the lst day of 

April, 1985, shall, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be those specified in Part II of the Second Schedule, increased in each 
case by one-sixth of the amount of the rate. 
: (3) For the purposes of the Second Schedule ‘‘total income’’ means 
total income as determined for the purposes of income-tax or super-tax, as the 
case may be, in accordance with the provisions of the Indian Income-tax Acts 
1922. 

(4) ‘For the purpose of assessing and collecting income-tax on total 
incomes of less than two thousand rupees the Indian Income-tax Act, 1922, shall 
be deemed to be subject to the adaptations set out in Part IIT of the Second 
Schedule. 


(5) For the purpose of any assessment to be made for the year ending 
31st March, 1936, the rate of income-tax applicable to such part of the total 
income of any person as is derived from salaries or from interest on securities 
paid in the year ending 31st March, 1935, shall be the previous year’s rate, and 
for the purposes of refunds under sub- section (1) or sub-section (3) of section 
48 in respect of dividends declafed in the year ending 31st March, 1935, or of 
payments made in the said year of salaries or of interest on securities, the rate 
applicable to the total income of the person claiming refund shall be the previ- 
ous year’s rate. 

Explanation —tIn this sub-section the term ‘‘previous year’s rate’’ with 
reference to any person means the rate of income-tax which would have been 
applicable to his total income if he had been assessed for the year ending 31st 
March, 1935; on a total income equal to that on which he is assessable for the 
year ending 31st March, 1936. 

6. In sub-section (1) of section 8 of the Silver 
Excise duty on silver, (Excise Duty) Act, 1930, for the words ‘‘five annas”? 
the words ‘‘two annas’’ shall be substituted. 


SCHEDULE I. 
Schedule to be inserted in the Indian Post Office Act, 1898. 


[See section 4.] 
“THE FIRST SCHEDULE. 


Innuanp Postrace RATES. 


[See section 7.] 
Letters. A 
For a weight not exceeding half a -tola ` .. One anna. 
For a weight exceeding half a tola but not exceeding One anna and three pies. 
-two and a half tolas. 
-For every two and a half tolas, or fraction thereof, One anna and three pies. 
exceeding two and a half tolas. 


Postcards, 
Single .. Nine pies. 
Reply . .. One and a half annas. 
i Book, Pattern and Sample Packets. 
For the first five tolas or fraction thereof .. Nine pies. 


For every additional five tolas.or fraction thereof in Six pies. 
excess of five tolas. : 
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Registered Newspapers. 


For a weight not exceeding eight tolas es 
For a weight exceeding eight totals and not exceed- 
ing twenty tolas. 


For every twenty tolas, or fraction thereof, . exceeding. 
twenty tolas. 
Parcels. 
For a weight not exceeding twenty tolas 


For a weight exceeding twenty tolas and not exceeding 
forty tolas. 


For every forty tolas, or fraction thereof, exceeding 
forty tolas. 


SCHEDULE II. 
, [See section 5.] 


Parr I. 


Quarter of an anna, 
Half an anna. 


Half an anna. 


Two aunas. 
Four annas. 


Four annas.” 


Rates of Income-taz. 


In the case of every individual, Hindu undivided 
family, unregistered firm and other association 
of individuals not being a registered firm or a 
company— 

(1) When the total income is Rs. 1,000 or upwards, 

but is less than Rs. 1,500. 


(2) When the total income is Rs. 1,500 or upwards, 
but is less than Rs. 2,000. 


(3) When the total income is Rs. 2,000 or upwards, 
but is less than Rs. 5000. 


(4) When the.total income is Rs.'5,000 or upwards, 
but is less than Rs. 10,000. 


(5) When the total income is Rs. 10,000 or up- 
wards, but is less than Rs. 15,000. 


(6) When the total income is Rs. 15,000 or up- 
wards, but is less than Rs. 20,000. 

(7) When the total income is Rs. 20,000: or up- 
wards, but is less than Rs. 30,000 

(8) When the total income is Rs. 30,000 or up- 

_ wards, but is less than Rs. 40,000. 

(9) When the total income is Rs. 40,000 or up- 


wards, but is less than Rs. 1,00,000. 
(10) When the total income is Rs. 1,00,000 or up- 
wards. 


B. In the case of every company and registered firn, 
cia whatever its total income, 


Part II. 


Rates of Super-tax. 
In respect of the excess over thirty thousand rupees 
of total income— 
(1) In the ease of every company— 
(a) in respect of the first twenty thousand rupees 
of such excess, 
(b) for every rupee 
excess. 
(2) (a) in the ease of every Hindu undivided family— 
(4) in respect of the first forty-five thousand 
rupees of such excess. . 
(ii) for every rupee of the next twenty-five 
thousand rupees of such excess. 
I—2 


of the remainder of such 


Rate. 
One and one-third pies 
rupee. 
Two and two-thirds pies in the 
rupee, 
Six pies in the rupee. 


in the 


Nine pies in the rupee. 
One anna in the rupee. 


Une anna and four pies in the 
rupee. 

One anna and seven pies in the 
rupee. 


One anna and eleven pies in the 
rupee. 

Two annas and one pie in the 
rupee. ex 

Two annas and two pies in the 
rupee. 

Two annas and two pies in the 
rupee. 

Rate. 
Nil 


One anna in the rupee. 


Nil. 


One anna and three pies in the 
rupee. 


10 


(b) in the case of. every individual, unregistered — 


firm and other association of individuals not 
being a registered firm or a company— 


(+) for every rupee of the first twenty thousand 
rupees of such excess, 
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Nine pies in the rupee. 


(ii) for every rupee ‘of the next fifty thousand One anna and three pies in the 
rupees of such excess. rupee. 
(c) in the ease of every individual Hindu undivid- 
ed family, unregistered firm and other associa- 
tion of individuals not béing a registered firm 
or a company— 
(i) for every rupee of the next fifty thousand One anna and nine pies in the 
e rupees of such excess. rupee. 
(ii) for every rupee of the next fifty thousand Two annas and three pies in the 


rupees of such excess. 


rupee. 


(iii) for eveiy rupee of the next fifty thousand Two annas and nine pies in the 
rupees of such excess. rupee. 
(iv) for every rupee of the next fifty thousand Three annas and three pies in the 
rupees of such excess. rupee. 
(v) for every rupee of the next fifty thousand Three annas and nine pies in the 
rupees of such excess. rupee. 
(vi) for every rupce of the next fifty thousand ‘Four annas and three pies in the 
rupees of such excess. rupee, 
{vii) for every rupee of the next fifty thousand Four annas and nine pies in the 
rupees of such excess. , rupee. 
(viii) for every rupee of the next fifty thousand Five annas and three pies in the 
rupees of such excess. rupee. 
(iz) for very rupee of the next fifty thousand Five annas and nine pies in the 


rupees of such excess. rupee. 
(x) for every rupee of the remainder of such. Six annas and three pies in the 
excess, rupee. 


Parr III. 


Adaptations of the Indian Income-tax Aci, 1922, to provide for the summary assessments 


of income-tax on total incomes of less than Rs. 2,000. 


1. The Ineome-tax Officer may, save where he has served a notice under sub-section (2) 
of section.22 of the Indian Income-tax Act, 1922, make a summary assessment of the Income 
of an assessee to the best of his judgment, and shall serve on the assessee a notice of demand 
in a form to be presdiibed by the Central Board of Revenue; and such notice shall be 
deemed to be a notice of demand under section 29 of that Act. 


2., Any assessee in respect of whom such summary assessment has been made, may, 
‘within thirty days of reéeipt of the notice of demand, make an application to the Income- 
tax Offieer for the cancellation or revision of the assessment, ‘and the Income-tax Officer 
‘shall, after examining any accounts and documents and hearing any evidence which the 
-assessee may produce, and such other evidence as the Income-tax Officer may require, deter- 
mine, by order in writing, the amount of the tax, if any, payable by the assessee, and such 
determination shall be final: 


Provided that, if any assessee making such application files therewith a return of 
‘his income under sub- section (2) of section 22 of the Indian Income-tax Act, 1922, the appli- 
geton shall be deemed to be a return under that sub-section and shall be dealt with accord- 
mgiy. 

3. A copy of an order under paragraph 2 shall be served on the assessee to whom 
it relates and shall be deemed to be a notice of demand under section 29 of the Indian 
Ineome-tax Act, 1922. 


4. The above procedure shall apply also to the assessment and collection during 
the financial year 1935-36 of incomes of Rs. 1,000 and upward and less than Rs. 2,000 which 
have escaped assessment in the financial year 1934-35. . 
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THE ALIGARH MUSLIM UNIVERSITY (AMENDMENT) ACT, 1935. 


Act No, VI or 1935. 
[13th September, 1985. 


An Act further to amend the Aligarh Muslim University Act, 1920, for 
a. certain purpose. 


WHEREAS it is expedient further to amend the Aligarh Muslim Univer- 


T Act, 1920, for the purpose hereinafter appearing; It is hereby enacted as 
‘follows :— 


Short title and commence- 1, (1) This Act may be called THE AMGARH 
ment. MUSLIM UNIVERSITY (AMENDMENT) Act, 1935. 


_ (2) It shall come into force on such date as the Governor-General in 
‘Council may, by notification in the Gazette of India, appoint. 


. Addition of new sec - 2. After section 40 of the Aligarh Muslim 
a 41 to Act XL of University Act, 1920, the following new section shall 
1920. be added, namely : os 


“41. Nothing contained in this Act or in any Statute, Ordinance, or 

. Regulation thereunder shall be deemed to make the 

Appointment of Pro- appointment or re-appointment of a Pro-Vice- 

‘Vice-Chancellor not obli- ehancellor obligatory, and every reference therein to 

gatory. the Pro-Vice-Chancellor shall be construed as refer- 
ring to the Pro-Vice-Chancellor, if any.” 


THE INDIAN ARMY (AMENDMENT) ACT, 1935. 


Act No. VII or 1935. 
[28th September, 1935. 
An Act further to amend the Indian Army, Act, 1911, for certain purposes. 


WHEREAS it is expedient further to amend the Indian Army Act, 1911, 
for the purposes hereinafter appearing; It is hereby enacted as follows:— 


1. This Act may be caled Tur INDIAN 
Short title. | Army (AMENDMENT) Act, 1935. 


2. In sub-section . (2) of section 50 of the 


Amendment of section an A t s 
50, Act VIIT of 1911 oe ret bay 1911 (hereinaf er referred to a 


(a) for clause (d) the, following clause shall be substituted, namely :— 


“(d) all pay and allowances ordered by a court-martial under, 
section 43, or by an officer exercising authority mnder section 20, to be forfeit- 
ed;” ; and 


(b) in clause . (g) the words and figures “ or section 42’’ shall be omit- 
ted. 


3. In the proviso to section 73 of the said 
Amendment of section Act, for the words, brackets, letter and figures “the 
73, Act VIII of 1911, punishment specified in elause (h) of section 43 or’ 
: the following shall be substituted, namely :— 


‘‘the punishments specified in clauses (g), (gg) ahd (A) of section 42 
or”. : 
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4. After subsection (5) of section 103-A of 


Amendment of section the said Act the following sub-sections shall ha: 
103-A, Aet VIII of 1911. inserted, namely :— 7 


“ (5-A) Where any person is in custody under sub-section (3) or 
under detention under sub-section (4) ,— 


(a) if such person is in custody under sub-section (3),’on the re-- 
port of a medical officer, or 


(b) if such person is detained under sub-section (4), on a certificate 
from any of the authorities empowered to grant a certificate under section 473° 
of the Code of Criminal Procedure, .1898, 


that, in the Judgment of such officer or authority, such person may 
be released without danger of his doing injury to himself or to any other person,. 
the Governor-General in Council may thereupon order such person to be 
released, or to be detained in custody, or to be transferred to a public lunatic 
asylum if he has not been already sent to such an asylum. 


`” (5-B) Where any relative or friend of any person who is in custody 
under sub-section (3) or under detention under sub-section (4) desires that he- 
shall be delivered to his care and custody, the Governor-General in’ Council may, 
upon the application of such relative or friend and on his giving security to the 
ee of the GovernorGeneral in Council that the person delivered 
shall— i . 


(a) be properly taken care of and prevented from doing injury to 
himself or to any other person, and 


(b) be produced for the inspection of such officer, and at such 
times and places, as the Governor-General in Council may direct, 


order such pérson to be delivered to such relative or friend.’’ 


i 


THE CENTRAL PA COURTS (SUPPLEMENTARY) 
ACT, 1935. 


Act No. VIII or 1935. : 
[28th September, 1935. `; 
An Act to supplement the Central Provinces Courts Act, 1917. 


Wuerwas it is expedient to supplement the Central Provinces Courts 
Act, 1917; It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called Tae CENTRAL 
ment. Provinces Courts’ (SUPPLEMENTARY) Aor, 1935. 
(2) It shall come into force on such date as the Governor-General in 
Council may, by notification in the Gazette of India, appoint. 


2. The enactments specified in the Schedule 
' Amendment of certain_ are hereby amended to the extent and in the manner 
. enactments, mentioned in the fourth column thereof. 
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THE SCHEDULE. 
(See section 2.) 


i LN 


; a 
Year. | No. | Short title. Amendments. 

uaa a aa a 

1869 IV The Indian |In clause (1) of section 3 after the words “ the High 

. i Divorce Act. Court of Judicature at Rangoon;” the words “ in 


the Central Provinces—the High Court of Judica- 
ture at Nagpur: ” shall be inserted. 

1875 XX The Central Pro- |In part A—Bengal Regulations of the Schedule, for 
vinces Laws | the words“ the Judicial Commissioner ”, in each 





Act, 1875. place where they occur, the words “thé High 
Court of Judicature at Nagpur” shall be sub- 
stituted. ` : 
1898 Vv The Code of Cri- |(1) In clause (7) of sub-section (1) of section 4 for 
- minal Proce- the words “ Lahore and Rangoon, the Chief Court 
dure, 1898. of Oudh and the Courts of the Judicial Commis- 


sioners of the Central Provinces and Sind” the 
words “ Lahore, Rangoon and Nagpur, the Chief 
Court of Oudh and the Court of the Judicial 
Commissioner of Sind ” shall be substituted. 

(2) In section 266, for the words “ the Courts of the 

Judicial Commissioners of the Central Provinces 
f and Sind” the words “ the Court of the Judicial 
Commissioner of Sind ” shall be substituted. ' 
1899 II The Indian Stamp |In clause (d) of sub-section (1) of section 57, for the 
; Act, 1899. word “ Bombay” the word “ Nagpur ” shall be 
' substituted. 

1908 IX. |The Indian Limi- {In article 162 of the Third Division of the First 
tation Act, 1908. | Schedule, for the words “ Lahore and Rangoon ” 
` the words “ Lahore, Rangoon and Nagpur” shall 

, be substituted. 
1926 | XXXIV |The Sind Courts |In the fourth column of the Schedule, for items (1) 
; (Supplementary) and (2) relating to the Code of Criminal Proce- 
Act, 1926. dure, 1898, the following items shall be substituted, 

namely :— ; 

“ (1) In clause (7) of sub-section (1) of section 4, 
for the words ‘ the Chief Court of Oudh and the 
Court of the Judicial Commissioner of Sind’ the 
words ‘and the Chief Courts of Oudh and Sind’ 
shall be substituted. 

(2) Tn section 266, for the words ‘ the Chief Courts 
of Oudh, the Court of the Judicial Commissioner 
of Sind and’ the words ‘ the Chief Courts of Oudh 
and Sind and’ shall be substituted.” 


THE PROVINCIAL SMALL CAUSE COURTS (AMENDMENT) 
ACT, 1935. 


Act No: IX or 1935. - 
[28th September, 1935. 
. An Act further to amend the Provincial Small Cause Courts Act, 1887 
for a certain purpose. 
; WHEREAS it is expedient further to amend ‘the Provincial Small Cause 
‘Courts Act, 1887, for the purpose heréinafter appearing; It is hereby enacted 
as follows:— 
_ 1. This Act may be called Tue Provincran 
Short title. Smatt Cause Courts (AMENDMENT) Act, 1935. 
2, In the proviso to sub-section (1) of section 17 of the Provincial Small 
Cause Courts Act, 1887, for the words ‘‘security to 
Amendment of. section the satisfaction of the Court for the performance of 
‘47, Act TX of 1887. the decree or compliance with the judgment, as the 
: Court may direct’’ the words ‘‘such security for the 
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performance of the decree or compliance with the judgment as the Court may,. 
on a previous application made by him in this behalf, have directed”? shall þe- 
substituted. 


a 


THE PROVINCIAL INSOLVENCY (AMENDMENT) ACT, 1935. 


Act No. X or 1935. 
[28ih September, 1935. 
An Act further to amend the Provincial Insolvency Act, 1920, for a 
certain purpose, 
. WHEREAS it is expedient further to amend the Provincial Insolvency 
ae ” 1920, for the purpose hereinafter appearing; It is hereby enacted as. 
ollows :— 


L This Act may þe called THE PROVINCIAL. 


Short title. INSOLVENCY ‘(AMENDMENT) Act, 1935. 
Amendment of ` section 2. In section 39 of the Provincial Insolvency 
39, Act V of 1920. Act, 1920,— 


(a). the words ‘‘the Court shall frame a schedule in accordance with. 
the provisions of section 33,’’ shall.be omitted; and 

(b) for the words ‘‘entéred in the said schedule so far as relates to any” 
debts entered therein’’ the words ‘‘so far as relates to any debt due to them. 
fr om the debtor and provable. under this Act’’ shall be substituted. 


THE FACTORIES (AMENDMENT) ACT, 1935. 


Acrt No. XI or 1935. 
[BOR September, 1935. 
An Act to amend the Factories Act, 1934, for a. certain purpose. 
Wuernas it is expedient to amend the Factories Act, 1984, for the pur- 
“pose hereinafter appearing; It is hereby enacted as follows:— 
“1, This Act- may be called Tue FACTORIES: 
Short ‘title. (AMENDMENT) Act, 1935. 
2. In sub- section (1) of section 48 of the Factories Act, 1934, after the 
word ‘‘Chapter’’ the words ‘‘, other than ‘the provi-- 
Amendment of section sions of clause (b) of sub-section (1) of section 45 
43, Act XXV of 1934. and of the provisoes to that sub-section,” shall be 
inserted. 


THE REPEALING AND AMENDING. ACT, 1935. 


Act No. XIT or 1935. 
[30th September, 1935., 


An Act to amend certain enactments and to repeal certain other enactments.. 

WHEREAS it is expedient that certain amendments should be made in the 
enactments specified in the First Schedule; - 

AND WHEREAS it is also expedient that the enactments specified in the 
Second Schedule, which are spent or have otherwise become unnecessary, or 
have ceased to be in force otherwisé than by expressed pupae repeal, should be 
expressly and specifically repealed ; 

It is hereby enacted as follows :— ; 

1. This Act may be aiid THE REPEALING 


Short, title: AND AMENDING Acr, 1935. = 
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; 2. The enactments specified in the First 
ena of certain Schedule are hereby amended to the extent and in 
enactments. the manner mentioned in the fourth column thereof. 


3. The enactments specified in the Second 
Repeal of certain enact- Schedule are hereby repealed to the extent mention- 


ae ed in the fourth column thereof. 
4. The repeal by this Act of any enactment 
Savings. shall: not affect any Act or Regulation in which such 


enactment has been applied, incorporated or referred 
to; and this Act shall not-affect the validity, invalidity, effect or consequences 
of anything already done or suffered, or any right, title, obligation or liability 
already acquired, accrued or incurred, or any remedy or proceeding in respect 
- thereof, or any release or discharge of or from any debt, penalty, obligation, 
liability, claim or demand or any indemnity already granted, or the proof of 
any past act or thing; nor shall this Act ‘affect, any principle or rule of law, or 
established jurisdiction, form or course of pleading, practice or procedure, or 
existing usage, custom,. privilege, restriction, exemption, office or appointment, 
notwithstanding that the same respectively may have been in any manner affirm- 
ed, recognised of derived by, in or from any enactment hereby repealed; 


_ nor shall the repeal by this Act of any enactment revive or restore any 
jurisdiction, office, custom, liability, right, title, privilege, restriction, exemp- 
tion, usage, practice, procedure or other matter or thing not now existing or in 
force. . 


THE FIRST SCHEDULE. 
AMENDMENTS. 
(See section 2.) 





No. Short title. i Amendments. 


1| 2 3 4 
a ESA E A ES L E a E N E 





Acts of the Indian Legislature. 


1922 | XI | The Indian In-| In sub-section (9) of section 18, after the words “ payment 
come-tax Act,| of interest” the words “ or dividends” shall be insert- 
1922. ed, and for the words “ the interest is paid ” the words 

“ such payment is made ” shall be substituted. 


1923 | XXI} The Indian] Inclause (e) of sub-section (Z) of section 146, for the 
Merchant words “ native passenger ships ” the words “ unberthed 
shipping Act,}| passenger ships ” shall be substituted. 


1924 Il | The Canton-| In section 2,— 
ments Act, 
1924. (a) clause (ix) shall be omitted; and 


(b) after clause (xxiv) the following clause shall be 
inserted, namely :— 


“ (xxiva) ‘ Officer Commanding the station’ means the 
military officer for the time being in command of the 
forces in a cantonment, or, if that officer is the Officer 
Commanding the District or officer Commanding-in- 
Chief, the Command, the military officer who would be 
incommand of these forces in the absence of the 
Officer Commanding the District and Officer Com- 
manding-in- Chief, the Command ;” 





ener 
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THE SECOND SCHEDULE. 


REPEALS. 


(See section 3.) 














Year No. Short title. Extent of repeal. 
1 2 3 4 
Act of the Governor-General in Council. 
1920 | XXXI| The Repealing and Amending Act, ( The Hite in the First Schedule re- 
i 1920; lating to the Repealing and Amen- 
ding Act, 1914, 
Acts of the Indian Legislature. 
31923 |} XXI | The Indian Merchant Shipping Act, ‘In section 209-A,— 
i 1923. (a) in sub-section (1), before the’ 
- words “ His Majesty’s Repre- 
sentative ”, where they first 
4 occur, the word “ the” shall be 
omitted ; and 
(b) in sub-section (2), before the 
words “ His Majesty’s Repre- - 
sentative” the word “the”. 
shall be omitted. : 
1934 | XXIII} The Mechanical Lighters (Excise Section 16, 
Duty) Act, 1934. - 
1934 | XXIV | The Repealing and Amending Act, Sections 3 and 4 and the Second 
: 1934. Schedule. 
1934 | XXXI | The Iron and Steel Duties Act, 1934.) In sub-section (3) of section 1, the 
words “and section 10”. 
Se A Sections 2,3 and 10 and the Schedule. 
Regulations. pn eee, coe 
1922 IV | The North-West Frontier Province The whole. 
Security Regulation, 1922. 
1922 Vv The British Baluchistan Security The whole. 
Regulation, 1922. i . 
4925 II The North-West Frontier Province! The whole. 
Security (Amendment) | Regula- f 
a tion; 1925. - ; 
- 1925 -III |The British Baluchistan Security -The whole, 
(Amendment) Regulation, 1925. i a i 
“1926 II The Manpur Laws Regulation, 1926. | The whole. . 
71926 VI | The Manpur Excise Regulation, 1926. The whole. 
1927 IV |The Manpur Land and Revenue} The whole. 
Regulation, 1927. 
.1928 III | The North-West Frontier Province] The whole. 
Security (Amendment (Regulation, 
“4928 IV į The British Baluchistan Security The whoie. 
f (Amendment) Regulation, 1928. 
1930 V : | The Manpur Laws (Amendment) The whole. 
Regulation. 1930. 
1931 Ill | The North-West Frontier Province] The whole. 
Public Safety Regulation, 1931. 
1931 V tt Manpur Courts Regulation,| The whole. 
71931 The Manpur. Laws Smenn The whole. 





Regulation, 1931. 
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THE JUBBULPORE AND CHHATTISGARH DIVISIONS (DIVORCE 
PROCEEDINGS VALIDATION) ACT, 1935. 


(Acrt No. XIII or 1935.) 
[80th September, 1935. 
An Act to remove certain doubts and to validate certain proceedings of the 
High Court of Judicature at Allahabad. 
Wuereas it is expedient to remove certain doubts as to the jurisdiction 
of the Court of the Judicial Commissioner of the Central Provinces under the 
Indian Divorce Act after the 31st August, 1923; * 


AND WHEREAS it is also expedient to validate certain proceedings taken 
by the High Court of Judicature at Allahabad under the said Act during the 
period from the 31st August, 1928, up to the commencement of this Act; 

It is hereby enacted as follows:— 


: 1. This Act may be called THE JUBBULPORE 
Short title. AND CHHATTISGARH Divisions (Divorce PROCEED- 
INGS VALIDATION) Act, 1935. 


2. It is hereby declared, for the removal of doubts, that from the 31st 

August, 1923, the Court of the Judicial Commissioner 

Declaration as to jwis- of the Central Provinces alone has had and alone 

diction of Court of Judicial shall have the jurisdiction of a High Court under the 

eee of the Cen- Indian Divorcee Act within the Jubbulpore and 
tral EO: Chhattisgarh Divisions of the Central Provinces. 


8. All procecdings taken, and all jurisdiction exercised, by the High 

Court of Judicature at Allahabad, during the period 

Validation of. proceed- from the 31st August, 1928, up to the commence- 

ings of the High Court of ment of this Act, as a High Court under the Indian 

Judicature at Allahabad. Divorce Act within the Jubbulpore and Chattisgarh 

Divisions of the Central Provinces shall be deemed 

to be as good and valid in law as if such proceedings had been taken and juris- 

diction exercised by the Court of the Judicial Commissioner of the Central 
Provinees. 





THE INDIAN COFFEE CESS ACT, 1935. 





(Act No. XIV or 1985.) 
i [2nd November, 1935. 
An Act to provide for the creation of a fund for the promotion 
of the cultivation, manufacture and sale of Indian coffee. 

Wnherras it is expedient to provide for the creation of a fund to be 
‘expended by a Committee specially constituted in this behalf for the promotion 
of the cultivation, manufacture and sale of Indian coffee; It is hereby enacted 
as follows :— ` 

; 1. (1) This Act may be called THE INDIAN 
Short title and extent. COFFEE Cess Act, 1935. 
(2) It extends to the whole of British India except Burma. 


i 2. In this Act, unless there is anything repug- 
Definitions. nant in the subject or context,— 

(1) .‘‘eoffee cess’? means the customs-duty imposed by section 3 and 
leviable under the Sea Customs Act, 1878, or under the Land Customs Act, 1924, 
as the case may be; ‘ - 

(2) “Collector”? means a Customs-collector as defined in clause (e) 
of section 3 of the Sea Customs Act, 1878, or a Collector of Land Customs as 

I—3 
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defined in clause (c) of section 2 of the Land Customs Act; 1924, as the case 
may be; and 

(3) “‘Committee’”’ means the Indian Coffee Cess Committee constitut- 
ed under section 4. 

3. A eustomis-duty shall be levied on all coffee produced in India and 

n Se taken by sea or by land to any place beyond the limits 

mposition of coffee cess. of British India or to Burma at the rate of one rupee 

per hundred weight or at such lower rate as the 

Governor-General in Council may, on the recommendation of the Committee, 

by netification in the Gazette of India provide. 

4. (1) The Governor-General in Council 

Constitution of Indian shall constitute a Committee consisting of the follow- 

Coffee Cess Committee. ing members to receive and expend the proceeds of 
the coffee cess, namely :— 

(i) five persons representing respectively the agricultural depart- 
ments of the Local Governments of Madras and Coorg and of the Governments 
of the States of Mysore, Travancore and Cochin, nominated, respectively, by 
those Governments; 

(ii) eleven persons representing the coffee growing industry, 
namely :—- f 
(a) three persons nominated by the Government of the Mysore 
State; : 

(b) two persons nominated by the Local Governments of Madras 
and Coorg, respectively ; 

(c) three persons nominated by the United Planters’ Association of 
Southern India; and 

(d) three persons nominated by fhe Coffee Growers’ Association ; 

(ii) three persons representing trade interests nominated by the 
Governor-General in Council; and 


(w) one person representing the Imperial Council of ER 
Research nominated by the Governor -General in Council. 


(2) The Governor-General in Council shall publish in the Gazette of 
India the names of all members of the Committee. 


5. (1) If any authority or body fails to make within a reasonable time 

f any nomination which it is entitled to make under 

Vacancies, > ._ seetion 4, the Governor-General in Council may him- 
self nominate a member to fill the vacancy. 

(2) Where a member of the Committee dies, resigns, ceases to reside 
in India or becomes incapable of acting, the Governor-General in Council may, 
on the recommendation of the authority or body which is entitled to make the 
first nomination under section 4, or, where such recommendation is not made 
‘within a reasonable time, then on his own initiative, nominate a person to fill the 
vacancy. . 

(3) No act done by the Committee shall be questioned on the ground 

merely of the existence of any vacancy in, or any defect in, the consteuton of 
the Committee. 

6. The Committee so constituted shall be a body corporate by the name ` 

of the Indian Coffee Cess Committee, having perpe- 

Incorporation of the tual succession and a common seal, with power to 

Committee. - acquire and hold property, both movable and immov- 

able, and to contract and shall by the said name sue 


and be sued. 
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7. The Committee shall elect a chairman from among its members, and 

Chairman, sub-commit- may appoint such sub-committees and executive 

tees and executive officers. Officers as may be necessary for the efficient perform- 
ance of the duties imposed upon it, by this Act. 


8. (1) On the last day of each month, or as soon thereafter as may be 

NES convenient, the Collector shall pay to the Committee 

Application of proceeds the proceeds of the coffee cess recovered during that 

of coffee cess, month, after deduction of the expenses, if any, for 
collection and recovery. 

(2) The said proceeds and.any other monies received by the ,Com- 
mittee in this behalf shall be applied to meeting the expenses of the Committee 
and the cost of such measures as it may consider advisable to undertake for 
promoting the sale and increasing the consumption in India and elsewhere of 
coffee produced in India and also for promoting agricultural and technological 
research in the interest of the coffee industry in India. 


9. The Central Board of Revenue constitut- 

Refund of and exemp- ed wnder the Central Board of Revenue Act, 1924, 

tion from coffee cess. may make rules providing, on such conditions as may 
i be specified in the rules, for— : 


(a) the refund of the coffee cess levied where coffee is exported b 
land and subsequently imported into India; and 


(b) the export by land, without payment of the coffee cess, of coffee 
which is subsequently to be imported into India. 
Keeping and auditing of 10. (1) The Committee shall keep accounts of 
accounts. all monies received and expended under section 8. 


(2) Such aecounts shall be examined and audited annually by auditors 
appointed in this behalf by the Governor-General in Council; and such auditors 
shall have power to disallow any item which has, in their opinion, been expend- 
ed otherwise than in pursuance of the purposes of this Act. 

- (3) If any item is disallowed, an appeal shall lie to the Governor- 
General in Council, whose decision shall be final. 
1i. The Governor-General in Council may, by notification in the 
Gazette-of India, -declare that, with effect from such 
Dissolution of Com- date as may be specified in the notification, the Com- 
mittee. mittee shall be dissolved, and on the making of such 
declaration all. funds and other property vested in 
the Committce shall vest in His Majesty and this Act shall be deemed to have 
been repealed. f 
12, (1) The Governor-General in Council may, after consulting the 
Rules. ‘Committee, by notification in the Gazette of India, 
make rules to carry out the purposes of this Act. 
(2) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for all or any of the following matters, 
namely :— ae 
(a) the term of office of the members of the Committee and the 
circumstances in which, and the authority by which, members may be removed ; 
(b) the conduct of business by the Committee and the number of 
members which shall form a quorum at meetings; 
(c) the maintenance by the Committee of a record of all business 
transacted and the submission of copies thereof to the Governor-General in 
Council; ; ae - . f 
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: (d) the preparation of annual estimates of receipts and expendi- 
ture; and 


(e) the form of accounts to be kept and the publication of an 
abstract of such accounts with the report of the auditor thereon. 


18. The Committee may, with the previous sanction of the Governor- 
General in Council, make bye-laws- consistent. with 
Bye-laws. so this Act and with the rules made thereunder to pro- 
: vide for all or any of the folowing matters, 
namely :— 
° (a) the procedure to be followed at meetings of the Committee; . 
(b) -the travelling allowances of members of the Committee; 


(c) the appointment, promotion and dismissal of officers and servants 
of the Committee, and the ereation and ee of appointments of such officers 
and servants; 


(d) the grant of pay and leave to such officers ‘and servants; and 


(ey) any other matter'in respect of which bye-laws may be made under 
this Act or rules made thereunder. 


7 


MADRAS. ACTS, 1935. 


THE MADRAS CITY CIVIL count (AMENDMENT) ACT, 1934 


° 


io No. I oF 1935. 


[7th December, 1934 and 25th ees 1934. 


Am Act further to amend the Madras City Civil Court Act,.1892, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Madras City, Civil Court 


Act, 1892, for the Purpose hereinaftér appearing; It is hereby enacted as 
‘follows :— 


Short titl - . - 1^ This Act may be called TH Manie 
ort title. | ‘Crry Crvi Court (AMENDMENT) Acr, 1934. 


2. After S. 3 of the Madras City Civil 


Insertion of new section Court Act, 1892, the following section. shall be in- 
33-A in Aet VII of (1892. serted, ‘namely : — 


‘ 3-A. ‘Subject to the exceptions specified 

E l í “ip seétion 3, the Local Government may, by noti 
Power of tocal Govern- fication in the Official Gazette, invest the City 
meut to enhance the juris- Court with jurisdiction to receive, try and dispose 
diction of the City Court. of all suits and other proceedings of a civil nature 
arising within the City of Madras:and of: such 

value not exceeding ten thousand rupees as may be specified in the notification.’’ 


THE MALABAR LAND REGISTRATION (AMENDMENT) ‘ACT, 1934. 





‘Aor No. I.or 1935. 


[Tth December, 1934 and 25th December, 1934, 


An Act Syrther to amend the Malabar Land Registration. Act, 1895 
for a certain purpose. 


WHeErEAS it is expedient further to amend the Malabar land Rogistra- 

“tion, Act, 1895, for the porpos hereinafter appearing; It, is SE enacted, as 
follows:— *- Cee gs 

L This Act may. be called THE vere 


Short title. - - LAND REGISTRATION (AMENDMENT) Act, 1934. 


Sf tN tate) oy 2, In S: 14’ of the Malabar Land Registra- 
Amendment of section 14, tion Act, 1895, for the- last sentence, "the follow- 
Madras, Act IIT of a ing. „sentence shall. be substituted, -namely :— 


vee 


Every joint registration made under this -section« shane remaih~ sin 
-force so long as the occupancy continues.’ 


bo 
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THE MADRAS LOCAL BOARDS' (AMENDMENT) ACT, 1934. 


Act No. III or 1935. 
[6th December, 1934 and 6th January, 1935. 


An Act further to amend.the Madras Local Boards Act, 1920, and to amend 
the Madras Local Boards and. Elementary Education (Amendment) 
Act, 1934, for certain purposes. 


Wuerzas it is expedient further to amend the Madras Local Boards 
Act, 1920, and to amend the Madras Local Boards and Elementary Education 
(Améndment) Act, 1934, for the purposes hereinafter appearing; It is hereby 
enacted as follows :— 


1. This Act may be called Tae MADRAS 
Short title.. * Loca Boards (AMENDMENT) Act, 1934. 


2. In sub'S. (1) of S. 56 of the Madras Local Boards Act, 1920 (here- 
inafter referred to as the said Act), for clause(h) 

Amendment of section 56 and the Explanation thereto, the following clause 
Madras Act XIV of 1920. snd Paplanation shall be substituted, namely :— 


**(h) absents himself from the meetings of the Local Board for a 
period of three consecutive months reckoned from the date of the commence- 
ment of his term of office, or of the last meeting which he attended, or of his 
restoration to office as member under sub-S. (4), as the case may be, or if with- 
in the said period, less than two meetings have been held, absents himself from 
two consecutive meetings held after the said date: 

Provided that no meeting from which a member absents himself shall 
be counted against him under this clause, if due notice of that meeting was not 
given to him, ; 


Explanation.—A. meeting held under sub- rule (2) of rule 3 of Schedule 
TI or rule 4 of that Schedule shall not be deemed to be a meeting within the 
meaning of this clause.’’ 


Insertion of New section 3. After section 70 of the said Act the 


eis Madras Act XIV following. section. shall be inserted, namely :— 
6 . 


“70-A. (1) Notwithstanding anything contained in this Act or in 

Power of Local Govern- the Madras District Municipalities Act, 1920, 

ment to transfer officers and the Local Government shall have power to trans- 

servants of local boards. fer any officer or servant of a Local Board to the 

service of any other Local Board or of any Municipality constituted under 
the Madras District Municipalities Act, 1920: 


Provided that such power shall be exercised after consulting the local 
bodies concerned. 


(2) The Local Government shall have power to issue such general 
or special directions as they may think necessary for the purpose of giving 
due effect to transfers made under sub-S. (1).”’ 


Amendment of Schedule 7 . 
V, Madras Act XIV of 1920. ` “4, In Schedule V to the said Act— 


(i) in sub-rule (1) of rule 1-A, after clause (i), the following 
clause shall be inserted, namely :— 


‘*(jj) such preventive and remedial measures connected with epi- 
cdemies. as. may: be ordered by the Teal Government to be garria out by the 
panchayat;” 
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(ii) in sub-rule (1) of rule 1-B, after clause (i), the following clause 
shall be substituted, namely :— 

“(i) preventive and remedial measures connected with epidemics, 
except such measures as may have been ordered by the Local Government to 
be carried out by panchayats under clause (jj) of sub-rule (1) of rule 1-A;”’ 

(iii) in the same sub-rule of rule 1-B, clause (k) shall be omitted; 
(iv) in rule 5, in item (13) under the heading ‘‘A—vVillage Funds’’ 
after the words ‘‘village funds” the words ‘‘or managed by the panchayat” 
shall be added; and, 
(v) im the- same rule, in item (10) under the heading ‘‘B—District 
' Fnnds’’, after the words ‘< district funds’’ the words ‘‘or managed by the dis 
trict board”? shall be added. 
5. In rule 7 of the Schedule to the Madras. 
Amendment of the Schedule, : Local Boards and Elementary Education 
Madras Act II of 1934. (Amendment) Act, 1934— 
(i) for the opening’ paragraph, the following paragraph shall be 
substituted, namely : 

‘Where a notification is issued under section 3-A of the Madras 
Local Boards Act, 1920, splitting up a district into two or more districts with 
effect from a date earlier than that on which the members of the 
existing district board would vacate office by efflux of time, the following pro- 
visions shall, unless the Local ‘Government otherwise direct, apply until the 
date on which the said members would vacate office as aforesaid :—’’; 

(ii) in clause (b), after the words ‘‘the presidents of taluk boards,’’ 
the words ‘‘if any’’ shall be inserted; 


(iii) in sub-clause (¢) of clause (g)— 


(a) for the words, figure and letter ‘‘on the date of issue of the 
notification under the said section 3-A,” the words, figure and letter ‘‘on the 
date on which the notification under the said section 3-A takes effect’? shall be 
substituted ; and 

(b) for the words ‘‘with effect from the date of such notification,’’ 
the words ‘‘with effect from such date’’ shall be substituted ; 

(iv) in sub-clause (a) of clause (g), for the words, figure and letter 
‘after the issue of the notification under the said section 3-A’’ the words, 
figure and letter ‘‘after the date on which the notification under the said sec- 
tion 3-A. takes effect’ shall be substituted; and 

(v) in sub-clause (dit) of clause (g), for the words; figure and letter 
‘after the issue of the notification under the said section 8-A,’’ the words, 
figure and letter ‘‘after the date on which the notification under the said sec- 
tion 3-A takes effect” shall be substituted. ` 


THE MADRAS DISTRICT MUNICIPALITIES (SECOND 
AMENDMENT) ACT, 1934. 


Act No. IV or 1935. 


_[11th December, 1984 and 6th January, 1985. 
An: Act further to amend the Madras Districs Municipalities Act, 1920, 
for certain purposes. 
Wuernas it is expedient further to amend the Madras District Munici 
palities Act, 1920, for the purposes nexeialiee appearing ; It is hereby enacted - 
as follows :— 7 i 
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pte Oey, 1. This Act may be called THe MADRAS 
Short title. - Districy MUNICIPALITIES (SECOND AMENDMENT) 
Act, 1934. 


2. In sub-section (1) of section 50 of the Madras’ District Muncipalities: 

: Act, 1920 (hereinafter referred to as the said 

Amendment of section 50, Act), for clause (2). and the Explanation thereto, 

Madras Act V of 1920. the following clause and Hapianatow shall be 
i substituted, namely :— 


(i) absents himself from the meetings of the council for a period of 
three consecutive months reckoned from the date of the commencement of his 
term vf office, or of the last meeting which he attended, or of his restoration to 
office as councillor under sub-section (4), as the case may be, or if within the 
said period, Jess than three meetings have been held, absents himself from 
three consecutive meetings held after the said date: 


Provided that no meeting from which a councillor absents himself 
shall be counted against him under this clause, if due notice of that meeting 
was not given to him. 


Explanation.—A meeting held under sub-rule (2) of rule'2 of Schedule 
TIT or. rule 3 of that. Schedule shall not be deemed to be a meeting within the 
meaning of this clause.’’ 
TE 3. After sub-section (2) of section 70 of 
Amendment of section 70, the said Act, the following sul: section shall be 
Madras Act V of 1920. added, namely : S 
(3) Notwithstanding anything contained in Si sections (1) and 
(2), the Local Government shall have power to fix or alter the number, desig- 
nations and grades of, and the salaries, fees and allowances payable ‘to,. the 
officers and servants of any municipal council or any class of such officers and 
servants; and it shall not be open to the municipal council to vary the number, 
designations, grades, salaries, fees or allowances as so fixed or altered, except 
with the previous sanction of the Local Government.” 
4 In section 73 of the said Act, for the words “any rules which the 
Local Government may make in this behalf,’’ 
Amendment of section 73, the words and ‘brackets “any rules (including 
Madras Act V of 1920. rules for the representation. of different communi- 


ties) which the Local Government mag make in 
this behalf”? shall be substituted. 
fo ed air ' 5. After section 73 of the said Act, the 
1920. ‘ following section shall be inserted, namely :— 


73-A (1) Notwithstanding anything con- 
i tained in this Act or in the, Madras Local Boards 
Power of Local Govern- Act, 1920, the Local Government shall have 
ment to transfer officers and power to transfer any officer.or servant of a 
servants of municipalities. municipality to the service of any other. munici- 
pality or of any local board constituted under 
the Madras Local Boards Act, 1920: 
Provided that such power shall be exercised after consulting the local 
bodies concerned. 
a i i (2) The, Local: Government shall, have power to issue such general 
or-Special directions as ‘they may think necessary for the purpose of giving due 
siete to sate made under sub-section (1).’’ 


6. For sub-section (3) of section 87 of the 
said Act, the following sub-section shall be substi- 
tuted, namely : — 


' PEE of 'sectioń 87, 
Madras Act V of 1920. 
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“*(8) (a) No demand for such remission shall be entertained un- 


less the owner of the building or. his agent has previously thereto delivered. 
notice to the executive authority— 


(i) that the. building is vacant and unlet; or 
(ii) that the building will be vacant and unlet from a specified 


date either in the half- -year in which notice is delivered or in the succeeding 
half-year. 


(b) The ay in raeg of which the remission is made shall be 
calculated — . 


(i) if remission is sought in respect of the half-year in which 
notice is delivered, from the date of delivery of the notice or from the date on 
which the building became vacant and unlet, whichever is later; and 

(ii) if remission is sought in respect of the half-year succeeding 
that in which the notice is delivered, from the commencement of the half-year 


in respect of which remission is sought or from the date on which the building 
became vacant and unlet, whichever is later. 


(e) ‘Every notice under clause (a) shall expire with the half-year 


succeeding that during which it is so delivered, and shall have no effect 
thereafter.” . 


7. To sub-section (1) of section 125 of the 
Amendment of section 125, -said Act, the following proviso shall be added, 
Madras Act V of 1920, namely —_ 
‘Provided that nothing contained in this section shall apply to any 
work which is, or is connected with, „ê woe of irrigation or to any adjacent 
land appertaining to any’ such wor 


THE MADRAS CO-OPERATIVE SOCIETIES (SECOND AMENDMENT) 
ACT, 1934. 
_ Act No.:V or 1935. 
[12th December, 1934 and 18th January, 1935. 
An Act further to amend the Madras Co-operative Societies Act, 
1932, for certain purposes. 
Wuersas it is expedient further to amend the Madras Co-operative 
Societies Act, 1932, for the purposes hereinafter appearing; 
And whereas the previous sanction of the Governor-General has been 
obtained to the passing of this Act; : 
It is hereby enacted as follows :— z 
t. This Act may be called THe Mapras 


Short title. . > CQ-OPERATIVE SOCIETIES (SECOND AMENDMENT) 
f Aor, 1934. ; ' 





‘ 2. Section 28 of the Madras Co-operative 
Reapeal of section 28, Societies Act, 1932 (hereinafter referred to as 
Madras Act VI of 1932. ‘the said Act), shall be omitted. 


Insertion of new section - 3 ‘After section 57. of the said Act, the 
fas. a eee _ following section shall be inserted, namely :— 

$ aK ` #57-A.. The Registrar or any person sub- 

Power of Registrar to re- ordinate to him empowered by the Registrar in 

, cover “certain sums by at- “this behalf may, subject to such rules as may be 

- taomni Andy dute of pro- preseribed by the Local Government and without 

Rot ad es Dresadics | to any grer mode of repoa provided 

by or under this “Act, recover— `` ` ni 
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. . ` (e) any amount ‘due under a decree or order of a .Civil Court, a 
decision or an award of the Registrar or arbitrator, or an order of the Registrar, 
obtained by a registered society including a financing bank or liquidator ; ‘or 

(b) any sum awarded by way of costs under section 41 to a registered 
society including a financing bank’ or to the Government; or 

(ce) any sum ordered under section 47 to be recovered as a contribu- 
tion to the assets. of a society or as costs of liquidation; or 

(d) any sum ordered under section 49 to be repaid to a society or re- 
covered as a contribution to its assets 

together with the interest, if any, due on such amount or sum and the 
costs “of process, by the attachment and sale of the property’ of the person 
against whom such decree, decision, award or order has been obtained 
or passed.’’ : 
; l 4, In clause (ee) of. sub-section (2) of sec- 
" ‘Amendment of section 65, . tion 65 of the said Act, for the word and figures 
Madras Act VI of 1932. “section 28’’ the word, figures and letter ‘‘sec- 
aan tion 57-A” shall be substituted: 


THE MADRAS MATERNITY BENEFIT ACT, 1934. 


“hor No. VI or 1935. 
[25th January, 1935 and 24th Februar , 1935. 


me An Act to prevent the employment of women im factories for some time 
before and some time after confinement and to provide for payment 
of maternity benefit to them. 


` WHEREAS it is expedient to prevent the employment of women in 
factories for some time before and some time after confinement and to pro- 
vide for the payment of maternity benefit to them; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 
1. This Act may be called the MADRAS 


` Short title. ` Maternity Bengrir Acr, 1934. 
_. Commencement and . ex- 2. (1) It shall come into force on the first 
tent, day of April, 1935. 


(2) It extents to-the whole of the Presidency of Madras. 


8. In this Act, unless there is anything 
Definitions. repugnant in the subject or context,— 


(a) ‘employer’ includes ‘an oceupier of a factory’ as defined in the 
Factories ‘Act, 1934, and the manager of a factory.; 

(b) the expressions, ‘factory,’ ‘Inspector of . Factories,’ ‘seasonal 
factory ’ and, ‘worker ’ shall have the same meanings as are respectively . assign- 
ed to them by the Factories Act, 1934; and 


(c) ‘maternity benefit” means „the amount of money payable under the 
provisions | of. this Act to a woman worker in a factory. 


4, After “this: Act comes into operation, no 
oa. 5 employment employer shall knowingly employ a woman in any 
‘of women in aectories imme- 
diately after confnmemènt. factory during the four weeks immediately fol- 
lowing the day of her confinement. : 
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5. (1) Subject to the provisions of this Act, every woman worker in 

a factory not being a seasonal factory shall be 

Right to maternity benefit entitled to the payment of maternity benefit at 

of faa workers in non-sea- the rate of eight annas a day for the actual days 

as sree of her absence during the period immediately pre- 

ceding her confinement and for the four weeks immediately following her 
confinement as mentioned in sub-section (2): 


Provided that a woman shall not be entitled to maternity benefit unless 
she has been employed in the factory of the employer from whom she claims 
maternity benefit for a period of not less than nine months immediately pre- 
eeding the date on which she gives notice under sub-section (1) of section 6. 


(2) The maximum period for which any woman shall be entitled to 
the payment of maternity benefit shall be seven weeks, that is to say, three 
weeks up to and including the day of her confinement and four weeks imme- 
diately following that day. If a woman dies during this period the maternity 
pest shall be payable only for the days upto and including the day 
of her death. . 


6. (1) Any woman worker in a factory entitled to maternity benefit 

under the provisions of this Act may give notice 

Notice of claim of mater- in writing to her employer stating that her mater- 

nity beneit and payment nity benefit may be paid to her or to such other 

i _ person as she may nominate in this behalf and 

that she will not work in any employment during the period for which she 

receives maternity benefit. If the woman worker has not been confined, such 

notice shall state that she expects to be confined within one month from the 

date of the notice; if she has been confined, such notice shall be given within 
one week of her confinement. 


(2) The employer shall on receipt of the notice permit such woman to 
absent herself from the factory until the expiry of four weeks after the day 
of her confinement. 


(3) The amount of maternity benefit for the period up to and inelud- 
ing the day of confinement shall be paid by the employer to the woman within 
forty-eight hours of the production of such proof as the Local Government may 
by rule prescribe that the woman has been confined. The amount due for the 
subsequent period shall be paid punctually each fortnight in arrear. 


7. If a woman worker entitled to maternity benefit under the provi- 

sions of this Act dies during the period for which 

Payment of maternity bene- she is entitled to maternity benefit, the employer 

ee aces of claimant’s shall pay the amount of maternity benefit due to 

eath. the nominee mentioned in the notice given under 

sub-section (1) of section 6 and if there is no such nominee to her legal 

Tepresentative. 

8. (1) When a woman worker absents 

Prohibition of notice of dis- herself from work in accordance with the provi- 

missal to woman worker in sions of this Act, it shall not be lawful for her 
certain cases. . ; ine $ 

employer to give her notice of dismissal during 

.such absence or on such a day that the notice will expire during such absence. 


(2) (a) No notice of dismissal given without sufficient cause by an 
employer to a woman worker within a period of three months before her con- 
finement shall have the effect of depriving her of any maternity benefit to which 
but for such notice she would have been, or would on or before the date of 
her confinement have become, entitled under this Act. 
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, . (b) If any- question arises as to whether any notice of. dismissal 
given under clause (a) was or was not given for sufficient cause, it shall be re- 
a to. the Inspector of Factories whose decision shall be final. 


‘(eye The-provisions: of this sub- section. shall not apply to notices falb 
ing under sub-section (1). 


9. Ifa woman works in any factory after she has been permitted by her 

Bok employer to absent herself under the. provisions 

Forfeiture ‘of’ maternity of section 6, she shall forfeit her claim to the pay- 

benefit: Dae. ment of- ihe mepeti benefit to which she is 
` entitled. - 


* 4 


, f 10. if any P contravenes the ipro- 
Penalty for- contravention- visions of this Acts he shall be punishable with 
of Act by employer... fine which may extend to two hundred and fifty 
i he ne rupees. 


11. (1) No' prosecution for any offence against this Act.or any rules. 

v3 thereunder shall be instituted except by or with 

Jurisdiction of Courts. |. the previous. sanction of the Inspector of 
Factories. l 


“No Court inferior to that of -a Presidency Magistrate or of a 
stagnant. of the First Class a try any offence. against this Act or any rules: 
_ thereunder. 


12. No Court shall take cognizance e or Sira a’ person for, any 

. offence against this Act or any rule thereunder 

Period of limitation for unless complaint’. thereof ‘has been made within 

prosecutions under Act.: six months of the date on ‘which the offence was: 

committed. In computing the period of six months aforesaid, the time, if any, 

taken for the purpose of obtaining the previous sanction of the Inspector of 
factories under sub-section (1) of section..11 shall -be excluded. 


18. (1) The Local Government may make 
rules for the purpose of carrying into effect the 
provisions of this Act. 


(2) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for— 


(a) the preparation and maintenance of a muster’ roll and the parti~ 
culars to be entered in such roll; 


(6) the inspection of factories for the purposes of this ate by 
Inspectors of Factories; 


Rules.. 


(c) the exercise of powers and the performance of duties by Inspect- 
ors of Factories for the purposes of this Act; and 


(d) the method of payment of maternity benefit in so far as provi- 
sion has not been made therefor in this Act. 


(8) Any such rule may provide that a contravention thereof shall. 
be punishable with fine which may extend to fifty rupees. - 


(4) The making of rules under this section shall be subject to the 
condition of previous publication. 


14. A copy of the provisions of this Act 

Copy of Act and rules to and the rules thereunder in the local vernacular 

be exhibited in factories shall be exhibited in a conspicuous. place by the 

amploying ‘women. | - employer in every HAStOry: in ume women are 
` employed.. > `.’ 
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THE MADRAS DEBTORS’ PROTECTION ACT, 1934. 


Acr No. VII or 1935. ` 
{16th January, 1935 and 6th March, 1935. 


An Act for the protection of certain classes of debtors 
in the Presidency of Madras. 


; WHEREAS it is expedient to make provision for the protection of cer- 
tain classes of debtors in the Presidency of Madras, and for that purpose to 
regulate the keeping of accounts by certain classes of creditors; . 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is .liereby enacted as follows:— 


Short title, extent and ‘1. (1) This Act may be called tHE 
commencement, Mapras Deprors’ Prorection Act, 1984. 


(2) It extends to the whole of the Presidency of Madras. 


(3) It shall come into force on such date as the Local Government 
may) by notification in the Fort St. George Gazette, appoint. 


i 2. In this Act, unless there is anything 
Definitions. repugnant in the subject or context, 


(1) “bank” means a company carrying on the business of banking 
and-— - 


(a) registered under any of the enactments relating to companies 
for the time being in force in. the United Kingdom or in any of the Britisk 
Dominions, or in any of the Colonies or Dependencies of the United Kingdom, 
or in British India, or in any State in India, or 

(b) incorporated by an Act of Parliament or by Royal Charter or 
Letters Patent or by any Act of the Indian Legislature ; 


(2) ‘‘eompany’’ means a company— 


(a) registered under any of the enactments relating to companies 
for the time being in force in the United Kingdom or in any of the British 
Dominions, or in any of the Colonies or Dependencies of the United Kingdom, 
or in British India, or in any State in India, or 


(b) incorporated by an Act of Parliament or by Royal Charter or 
Letters Patent or by any Act of the Indian Legislature, 


and includes a life assurance company to which the Indian Life 
Assurance Companies Act, 1912, applies; 


(3) ‘‘co-operative society’? means a society registered or deemed 
to be registered under the Madras Co-operative Societies Act, 1982; 


(4) ‘‘Court’’ includes a court acting in the exercise of insolvency 
jurisdiction ; 

(5) ‘‘ereditor’? means a person, including a pawnbroker, who in 
the regular course of business advances a loan and includes the legal repre- 
sentative and the successor-in-interest whether by inheritance, assignment or 
otherwise of the person: who advanced the loan; 

' (6) ‘‘interest’’ does not include any sum lawfully charged in 
accordance with the provisions of this Act -by-a creditor for or on account of 
costs, charges, or expenses, but save as aforesaid, includes any amount, by 

ae 


X 
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whatsoever name called, in excess of the principal, paid or payable to a eredi- 
tor in consideration of or otherwise in respect of a loan; 


(7) ‘loan’? means an advance of money or in kind at interest, be- 
` ing for a sum, or being of a-value, of less than five hundred rupees at a time 
in any one transaction, and includes any transaction which the Court finds 
in substance to amount to such an advance, but does not include— 


(i) a deposit of money or other property in a Government Post 
Office Savings Bank, or in a bank, in a company or with a co-operative society ; 


(ii) an advance made by a bank, a-company or a co-operative 
society ; , 
(iii) an advance made by Government or by any person authorized 
by Government to make: advances in‘ their behalf, or by any local authority; 


(iv) an advance made by any person bona fide carrying on any 
business, not having for its primary object the lending of money, if such loan 
is advanced in the regular course of such business; . 


(v) an advance made by a landlord to his tenant, by a lessor to 
his lessee, by one partner in cultivation or co-sharer to another for the purpose 
of carrying on agriculture; 

(vi) an advance made on the basis of a negotiable instrument as 
defined in the Mogotik ble Instruments Act, 1881, other than a promissory 
note; 


(8) ‘‘pawnbroker’’ means a person who carries on, the business of 
taking goods and chattels in pawn for a loan; 


(9) ‘*Pawner’’? means a person delivering an article for pawn to 
a pawnbroker ; 
(10) -‘‘preseribed’’ means prescribed by rules made under this 
Act; and 
(11) ‘‘principal’’ means in relation to a loan the amount actually 
lent to the debtor. 
Duty of ereditor to main- 


tain accounts and to give 8. (1) Every creditor shall— 
receipts. 


.(@) regularly record-and maintain or cause to be recorded and 
maintained, an account showing for each debtor separately— 


(i) the date of the loan, the amount of the principal of the PR 
and the rate per cent per annum of interest charged on the loan; and 


(ii) the amount of every payment received by the creditor in res- 
pect of the loan, and the date of such payment; 


(b) give to the debtor or his agent, a receipt for every súm paid by 
him, duly signed and, if necessary, stamped at the time of such payment; and 


(c) on réquisition in writing made by the debtor, furnish to the 
debtor or, if he so requires, to any. person mentioned by him in that behalf in 
his reqpisition, a statement of account signed by himself or his agent showing 
the particulars referred to in clause (a) and also the amount which remains 
outstanding on account of the principal and of interest and charge such sum 

-as the Local Government may prescribe as fee therefor. 


(2) Notwithstanding anything contained in the Indian Evidence 
Act, 1872, a.copy of the account referred to in clause (a) of sub-section (1) 
certified in such manner as may be prescribed, shall be admissible in evidence 
in the same manner and to the same extent as the original account. 
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(3) A person to whom a statement of account has been furnished 
under clause (c) of sub-section (1) and who fails to object to the correctness 
of the account shall not by such failure alone be deemed to have admitted the 
correctness of such account. 


4. (1) Every pawnbroker. shall regu- 
Additional accounts to larly record and maintain an account in which, 
be, maintained by pawn- in addition to the particulars referred to in 


brokers. clause (a) of sub-section (1) of section 3, he 
shall record or cause to be recorded— 
i (a) a full and detailed description of the article or of each of the 
articles taken in pawn, : . 


(b) the time agreed upon for the redemption of the pawn, and 


. (c) the name of the pawner and, where the pawner is not the 
owner of the article or of any of the articles pawned, the name and address of 
the owner thereof. 


(2) A copy of the entries in such account shall be delivered by the 
pawnbroker to the pawner at the time of the pawn on tender of such sum as 
the Local Government may prescribe as the charge therefor. 


5. In the receipt to be given under clause (b) of sub-section (1) of 

section 3, in the statement of account to be fur- 

Figures in accounts and nished under clause (c) of that sub-section and 

receipts to be in Arabie in the copy of the entries to be delivered under 

numerals, sub-section (2) of section 4, the figures shall be 
entered only in Arabie numerals. 


6. (1) In any suit or proceeding relating to a loan, if the Court finds 

that a creditor has not maintained an account as 

Penalty for non-compli required by clause (a) of sub-section (1) of sec- 

ance with sections 3 and 4. tion 3 or by sub-section (1) of section 4, he shall 
not be allowed his costs. 


(2) If a ereditor fails to give to the debtor or his agent a receipt as 
required by clause (b) of sub-section (1) of section 3 or to furnish, on a requi- 
sition made under clause (c) of that sub-section, a statement of account as 
required therein within one month after such requisition has been made, or if 
a pawnbroker fails to deliver to the pawner, a copy of the entries as required 
by sub-section (2) of section 4, he shall not be entitled to any interest for the 
period of the default. ; 


: 7. Nothing contained in this Act shall 
Sayings. apply to any loan advanced before the commence- 
ment of this Act. 


8. (1) The Local Government may 
Rules. make rules not inconsistent. with this Act for the 
purpose of carrying out all or any of its purposes. 


(2) In particular and without prejudice to the generality of the 
‘foregoing power the Local Government may make rules prescribing— 


(a) the sum which may be charged as fee for a statement of ac- 
count, furnished under clause (c) of sub-section (1) of section 3, 


(b) the manner in which a copy of the account shall be certified 
for the purpose of sub-section (2) of section 3, and 


(c) the sum which may be charged for a copy of the entries in a 
pawnbroker’s account, to be delivered by the pawnbroker to the pawner under 
sub-section (2) of section 4. i 
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THE MADRAS CHRISTIAN MARRIAGES VALIDATION ACT, 1934. 


Act No. VIII or 1935. 
[6th March, 1935 and 24th March, 1935. 


An Act to validate certain marriages solemnized by Mr. A. Asirvatham of the 
Self-Supporting Seventh Day Adventist Church for the Tamil coun - 
try in the district of Tinnevelly. 


Wuereas licences were granted by the Government of Madras on the 
26th day of October, 1928 to Mr. A. Asirvatham of the Self-Supporting Seventh. 
day Adventist Church for the Tamil country in the district of Tinnevelly to- 
solemnize marriages and: to grant certificates of marriage between Indian 
gnc under ‘sections 6 and 9 respectively of the Indian Christian Marriage- 

et, 1872; 


_AND WHEREAS on the 7th day of August 1933 the said licences were 
revoked by the said Government; 


AND WHEREAS after the date of the said revocation the said Mr. Asir- 
vatham continued. to solemnize marriages and to grant certificates of marriage- 
up to and including the 15th day of November 1933 as if the said licenses had 
not been revoked ; 


AND WHEREAS it is doubtful whether the marriages so solemnized and- 
the certificates so granted-and the other acts done by the said Mr. Asirvatham 
in virtue of the said revoked licences on and from the Tth day of August 19383: 
up to and including the 15th day of November 1933 are valid in law; 

AND WHEREAS there is no reason to doubt that the parties to the said 
marriages believed in good faith that the said Mr. Asirvatham was legally en- 
titled to act on his said revoked licenses between the said dates; 

AND WHEREAS it is expedient that all such marriages and all certificates. 
of marriage granted and all other acts relating’ to such marriages or certifi- 
cates done by the said Mr. Asirvatham should be validated; 

AND WHEREAS the previous. sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows :— 


8 1. This Act may be called Tue Mapras: 
Short title.” CHRISTIAN Marriages Vanipation Act, 1934. 


2. All marriages solemnized, all certificates granted and all acts done- 

by the said Mr. Asirvatham on and from the 7th 

Validation of certain jr- day of August 1933 up to and including the 

regular marriages,‘ certifi- 15th day of November 1933 which would be 

cates and acts. > valid if the licences granted to him. on the 26th 

day of October 1928 had not been revoked shall 

be deemed to be as valid as if he had held licences under sections 6 and 9 of 

the Indian Christian Marriage Act, 1872, on and from the 7th day of August 

1933 and up to and including the 15th day of November 1933 and no such 

marriage, certificate or act shall'be deemed to be invalid by reason only of the 
fact that the said licences were revoked. 


3. Certificates of marriages vandien, by e 2 and register-books. 

ee and certified copies of true and duly authenticat- 
ie ae a ed extracts therefrom deposited in compliance 
ages. : with the provisions of the Indian Christian 
Marriage Act, 1872, shall, in so far as the regis- 

ter-books and extracts relate to such marriages, be received as evidence of such 
marriages as if such marriages had been duly solemnized under the said Act. 
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THE MADRAS , COMPULSORY LABOUR (AMENDMENT) ACT, 1935. 


Act No. IX or 1935. 
[Ath April, 1935 and Ist May, 1935. 


An Act Tithi to amend the Madras Compulsory 
Labour Act, 1858. 


WHEREAS it is expedient further to amend the Madras Compulsory 
Labour Act, 1858, for the purposes hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called THe Mapras 
Short title, COMPULSORY LABOUR (AMENDMENT) Act, 1935. 
. Substitution of new sec- 2. For section 5 of the Madras Compul- 
tion for section 5, Act I of sory Labour Act, 1858, the ollowing section shall 
1858, be substituted, namely :— 
“5. It shall be lawful for heads of villages, on the E E of the 
: officer in charge of such works, as aforesaid, or 
ant in his absence on the requisition of 
‘Requisition for the supply the tahsildar or in case of emergency when 
cei ete, from neither such officer nor the tahsildar is on the 
gers. 
spot, of their own motion, to make requisitions 
upon the inhabitants of their villages for the 
supply of materials, to wit, earth, stone, trees and leaves, bamboos, straw, 
gunny bags and the like, necessary for preventing or repairing breaches in 
the embankments of tanks, vivers and canals and to remove or seize, and, if 
necessary, to cut down such materials wherever they may be found, giving 
receipts for them in writing; such materials shall be paid for from the publie 
treasury at the highest prices for which they are sold in the neighbourhood 
and in case damage is sustained by any person in consequence of the removal, 
Seizure or cutting down of any. such materials, compensation shall be made for 
such damage, the amount of which compensation shall, in case of dispute, be 
determined in the same manner as amounts payable under section 6. When 
the work for which such materials are used belongs to a private person, the 
amount advanced from the treasury shall be recoverable from him. by the 
same means by which arrears of land revenue are recoverable.’ 


THE MADRAS: STATE AID TO INDUSTRIES (AMENDMENT) 
ACT, 1935. 


Acrt No. X or 1935. 
[25ta March, 1935 and 30th April, 1935. 
An Act fur a to amend the Madras State Aid to Industries Act, 
1922, for certain purposes. 
| Wuereas it is expedient further to amend the Madras State Aid to 
Industries Act, 1922, for the purposes hereinafter appearing ; 
It is hereby enacted” as follows :— 
aay ae 1. This Act may ‘be called Tae MADRAS 
`, Short title. es STATE Aw TO INDUSTRIES (AMENDMENT) ACT, 
‘ 1935... - 
ie okt o 2.. In section 6 of the Madras State Aid 
' ‘Amendment of section 6, to Industries Act, 1922 (hereinafter referred to 
Madras Act V of 1923. as the said Act), after clause (f), the following 
clause shall be added, namely :— 


+ 
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‘*(g) by supplying at concessional rates electric energy from a source 
belonging to the Local Government.’’ 


3. In section 16 of the said Act, after the words ‘‘of the grant of 
Government land, raw material, firewood or 
Amendment of section 16, water on favourable terms,” the words ‘‘or of 
Madras Act V of 1923. the supply from a Government source of electric 
energy at concessional rates’? and after the 

words ‘‘ value of the grant,” the words ‘‘or concession ’’ shall be inserted. 


THE MADRAS ELEMENTARY EDUCATION (AMENDMENT) 
: ACT, 1935. 


Act No. XI or 1935. 
i [27th March, 1935 and 11th May, 1935. 
An Act further to amend the Madras Elementary Education Act, 
1920, for certain purposes. 


WueEreas it is expedient further to amend the Madras Elementary 
Edueation Act, 1920; It is hereby enacted as follows:— 
1. (1) This Act may be called Tue 
Short title and com- MADRAS ELEMENTARY EDUCATION (AMPNDMENT) 
mencement. Act, 1935. 


(2) It shall come into force on such date as the Local Government 
may, by notification in the Fort St. George Gazette, appoint. 

2. In section 5 of the Madras Elementary Education Act, 1920 (here- 

; inafter referred to as the said Act), after sub- 
Pry niger e a section (7), the following sub-section shall be 
added, namely :— 

Pi (8) A person shall not be qualified for election or appointment asa 
member of the council if at the date of nomination, election or appointment, 
he is already a member of the council whose term of office will not expire be- 
fore his fresh election or appointment can take effect or has already been 
elected or appointed a member of the council whose term of office has not yet 
commenced.’’ 


Substitution of new sec- 3. For section 8 of the said Act; the fol- 


tion for section 8, Madras ine section i ely :— 
re leer lowing section shall be substituted, namely: 


‘8. (1) Subject to the provisions of this section and of section 10, 
every person elected or appointed to be a mem- 
Term of office of mem- ber of a district educational council shall hold 
bers, seer aie aio vice office for three years from the date of the 
presidenta: Oe oe Fort St. George Gazette wherein his election or 
appointment is notified, or if the vacancy in respect of which he is elected or 
appointed does not occur on or before such date, from the date of the occur- 
rence of the vacancy: 
Provided that a member elected by a local authority under sub-section 
(5) of section 5 who at the time of such election is a member of such authority 
shall cease to be a member of the council when he ceases to be a member of the 
local authority, unless he is re-elected as a member of such authority and such 
re-election takes immediately on the expiry of his previous term of office: 
Provided further that an elected or appointed member shall cease to 
hold office as such on becoming an ex officio member. 
(2) The president or vice-president of a district educational coun- 
cil shall cease to hold office as such on the expiry of the term of his member- 
ship: 
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wuere the term of membership of the president or vice- 
fer the second proviso to sub-section (1), such president 
o> dll continue to hold office as such for the unexpired residue 
iN) ghich he would have held office had he not become an eg-of- . 
$ ae > council.” 
S 4. For sub-section (2) of section 19 of 
Aetion 19, the said Act, the following sub-section shall be 
f of 1920. substituted, namely : = 


S Xa) When the office of president is vacant, the vice-presi- 
we l one, shall exercise the functions of the president until a new 
ècted or appointed. 
J When the president has been continuously absent from juris- 
a wore than thirty days or is incapacitated, the vice-president, if 
- ¿nere is one, shall, after the expiry of three days from the date on which notice 
is sent by registered post to the president and the District Collector, exercise 
the functions of the president until the president returns to jurisdiction or 
recovers from his incapacity, as the case may be. 

(c) When the office of president is vacant or the president has 
been continuously absent from jurisdiction for more than thirty days or is in- 
capacitated, if there is no vice-president or if there is a vacancy in the office 
of vice-president or if the vice-president has been continuously absent from 
jurisdiction for more than thirty days or is incapacitated, the District Col- 
lector shall ex-officio be president of the council until a new president or vice- 
president is elected or appointed or the president or vice- president returns 
to jurisdiction or recovers from his incapacity, as the case may be.’ 


Amendment of section 41, 5. In section 41 of the said Act,— 
Madras Act VIII of 1920. 


(i) sub-section (3) shall be lettered as clause (a) of sub-section(3) 
and to the clause as so lettered, the following words shall ke added at the end, 
namely :— 

“Within sixty days from the date of the passing thereof’’; 

(ii) to the same sub-section, the following clause shall be added, 
namely :— 

“(b) The Director of Public Instruction shall also have power 
otherwise than on appeal to modify or cancel any order passed by the district 
educational council under sub-section (2): 

Provided that the Director shall, before modifying or cancelling any 
such order, communicate to the council the action proposed to be taken by him 
and his reasons therefor and consider any explanation or objection which may 
be made by the council: 

Provided further that no action shall be taken by the Director under 
this clause unless he has communicated to the council his proposal to modify 
or cancel the order passed by it, within one year from the date of the passing 
thereof.’’; and 

(iii) sub-section (4) shall be renumbered as sub-section (5) and 
the following shall be inserted as sub-section (4), namely :— 

“(4) The Local Government may— 

(a) direct the district educational council to grant or refuse re- 
cognition to, or withdraw recognition from, any elementary school or any 
standard or standards thereof, or 

(b) suspend, modify or cancel any order passed by the district 
educational council under this section, or 


(c) suspend, modify or cancel any order passed by the Director 
of Public Instruction under this section: 
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under clause (a) or modifying or cancelling any order under 
municate to the district educational council the action propos 
. by them and their reasons therefor and consider any explanation , 
‘which may be made by the council. 3 

Where the Local Government have issued a direction to ` 
educational council under clause (a), they shall have power to mod 
eel any proceedings of the council in contravention of such direction : 
such action as may be necessary to carry out the same.’’ 

6. In section 42 of the said Act,— 
(i) sub-section (3) shall be lettered as 
Amendment of section 42, clause (a) of sub-section (3) and to the clause as 
Madras Act VIII of 1920. go lettered, the following words shall be added at 
the end, namely :— 

‘‘Within sixty days from the date of the passing thereof’’; 

(ii) to the same sub-section, the following clause shall be added, 
namely :— 

(b) The Director of Public Instruction shall also have power other- 
wise than on appeal to modify or cancel any order passed by the district edu- 
cational council under sub-section (2): 

Provided that the Director shall, before modifying or cancelling any 
such order, communicate to the council the action proposed to be taken by him 
and his reasons therefor and consider any explanation or objection which may 
be made by the council: 

Provided further that no action shall be taken by the Director under 
this clause unless he has communicated to the council his proposal to modify 
or cancel the order passed by it, within one year from the date of the passing 
thereof.’’; an 

(iii) sub-section (4) shall be renumbered as sub-section (5) and the 
following shall be inserted as sub-section (4), namely :- — 

‘“(4) The Local Government may— 

(a) direct the district educational council to grant or refuse aid 
to, or withdraw aid from, any elementary school, or 

(b) suspend, modify or cancel any order passed by the district 
educational council under this section, or 

(c) suspend, modify or cancel any order passed by the Director 
of Public Instruction under this section: 


- Provided that the Local Government shall, before taking action under 
-clause (a) or modifying or cancelling any order under clause (b), communi- 
-eate to the district educational council the action proposed to be taken by them 
and their reasons therefor and consider any explanation or objection which 
may be made by the council. 

Where the Local Government have issued a direction to the district 
educational council under clause (a) they shall have power to modify or cancel 
‘any proceedings of the council in contravention of such direction and to take 
such action as may be necessary to carry out the same.’’ 

Amendment of section 44, 7. In section 44 of the said Act,— 
Madras Act VIII of 1920. 

(i) after the words ‘‘elementary education,” the words “‘or educa- 
‘tion in such standards thereof as may be pen VERa in this behalf” shall be in- 
‘serted ; and 

(ii) after clause (c), the fellowing shall be added, namely :— ‘or 


‘ (d) for. all children of school-age who have, for such period as 
may be prescribed, attended an elementary school; or 


Provided that the Local Government shall, N 
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' ‘(e) ‘for: all boys of school-age who have, for such period as may be 
prescribed, attended'an elementary school; or 
(f) for all girls of school-age who have, for such period as may be 
prescribed, attended an elementary school.” š 
‘Insertion of new section 45-A 8. After section 45 of the said Act, the 
in Madras Act VIII of 1920. following section shall be inserted, namely :— 
“45-A. (1) The Local Government may of their own motion require 
any local authority to frame a scheme for any of 
Power of Local Government the purposes mentioned in section 44 within such 
Cee sig? agente to time as may be specified in the requisition. Such 
ite ani oa SoY scheme shall be submitted to the Local Govern- 
j ment through the district educational council and 
the Director of Publie Instruction. i 
(2) The Local Government may accept the scheme or accept it with 
such modifications as they may deem necessary or they may reject it. 
l . __ (8) If the local authority fails to submit a scheme for the purposes 
and within the time specified in the requisition, or if any scheme so submitted 
is rejected under sub-section (2), the Local Government may themselves frame 
åà'scheme for such purposes.’ ' 


o ora Tin, n ea _ 9. For section 46 of the said Act, the fol 
VIII of 1920, lowing section shall; be substituted, namely :— 


“46. If the Local Government accept a resolution under sub-section 

(2) of section 45 or a scheme under sub-section 

Publication of resolution or (2) of section 45-A or frame a scheme under sub- 

scheme. section (3) of section 45-A, such resolution or 

‘scheme shall be notified in the Fort St. George 

Gazette and in the Gazette of the district, if any, and the provisions of sections 

47 to 51 (both inclusive) shall thereupon come into force within the area to 

which the resolution or scheme applies and from such date as may be specified 
in the notification.’’ > i 


Amendment of section 49, 10. In section 49 of the said Act, the second 
Madras Act VIII of 1920. proviso shall be omitted. 


ees sal ae! wart 11. For sections 51 and 52 and the head- 
1 for sections an » Ing thereto, the following heading and section 
Madras Act VIII of 1920. : shall be substituted, namely :— 


(4) Enforcement of compulsion. 


‘51. (1) In areas where education is made compulsory under this 

_... Act, the Commissioner in the case of the Corpora- 

ee of the lability tion of Madras, the Chairman concerned in the 

df guardians under section 49. cane of any other municipality, and the president 

of the district board concerned in the case of non-municipal areas, shall be res- 

. ponsible for the enforcement of the provisions of section 49, and subject to such 

rules as may be prescribed, shall impose a penalty, not being less than such 

minimum sum and not exceeding such maximum sum as may be prescribed,’ 

on any- guardian who has without reasonable excuse failed to discharge the 
obligation created by section 49. ‘ 

(2) Against any order of the chairman of a municipality or the 
president of a district board imposing a penalty under sub-section (1), an 
appeal shall lie, within one month of the date of the service of such order, to 
the Revenue Divisional Officer in the ease of an order passed by a municipal 
‘chairman and to the District Collector in the ease of an order passed by a dis- 
trict board president. The Revenue Divisional Officer or District Collector 
may confirm, reduce or cancel the penalty: ; 

M—3 
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Provided that no appeal shall lie under this sub-section where the 
penalty is imposed by the Revenue Divisional Officer as chairman of a munici- 
pality or by the District Collector as president of a district board. 


(3) Any penalty imposed under this section shall be recovered from. 
the guardian concerned in the same manner as if it’ were a tax levied under the- 
law for the time being in force governing the municipality or the district board! 
concerned.’’ 


PEEN Ga 12. In sub-section (2) of section 56 of the- 
endment of section 56, said Act, —(i) after clause (%4), the folowing- 
Madras: Act VIL 0f:1920. clause shall be inserted, namely — 


“(i) regulating the powers of auditors, to disallow or surcharge- 
items and the recovery of sums disallowed or surcharged;’’ and 


(ii) clause (7) shall be omitted. 
Transitional Provisions. 


13. Notwithstanding anything contained in this Act, every member of 

a district educational council holding office on 

Tenure of existing members the date of the commencement of this Act shall, 

£ Rigi pe arg gi subject to the provisions of sections 9 and 10 of 

ia the said Act, hold office as such until the ex- 

piry of three years from the date of the Fort, St. George. Gazette wherein his 
election or appointment is notified. 


14. If any difficulty arises in first giving effect to the provisions of this 

-> Act or of the said Act as amended by this Act, 
- Removal of difficulty in giv- the Local Government may, as occasion may 
ing effect to Act. require, by order, do anything which appears to. 
them necessary for the purpose of removing the difficulty. 


THE MADRAS HINDU RELIGIOUS ENDOWMENTS (AMENDMENT) 
ACT, 1936. 


Acr No. XII oF 1935. : E 
; [12th April, 1935 and 17th May, 1935. 
An Act further to amend the Madras Hindu Religious Endowments Act, 
7 1926, for certain purposes. 
Waersas it is expedient further to amend the Madras Hindu Religious 
Endowments Act, 1926, for the purposcs hereinafter appearing ; 
` AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 
Short title. It is hereby enacted as follows :— 
1. This Act may be called ‘THe Mapras Hinpu Retigious Enpow- 
MENTS (AMENDMENT) Act, 1935.” 


2. In section 9 of the Madras Hindu Reli- 
Amendment of section 9, gious Endowments Act, 1926 (hereinafter ‘refer- 
Madras Act If of 1927. red to as the said Act)— 


(i) to clause (5), the following Explanation shall be added, namely :— 


-. “Explanation—No action taken by a Board in pursuance of the 
power conferred on it by clauses (a) and (b) of sub-section (1) of section $63 
shall be deemed to have the effect of converting an excepted temple into a non- 
excepted temple.’’; and . - fia 
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(ii) after clause (8), the following clause shall be inserted, namely :— 


**(8-A) ‘Notified temple’ means a temple 
Notified temple. notified by the Local Government under section 
65-A.. ? 
3. In sub-section (1) of section 45 of the 
Amendment of section 45, said Act, for the words ‘trustee of a religious en- 
Madras Act II of 1927 dowment’, the words ‘trustee of any math or 
temple or.of any eligios endowment 'attached to any math or temple’ shall be 
substituted. 
EE, ra EET 4. For section 48 of the said Act, the fol- 
of 1927. lowing section shall be substituted, namely : — 


“48. (1) Notwithstanding any provision to the contrary contain- 
; ed in the scheme, if any, settled or deemed to be 
Recovery of cost of audit. settled under this Act, the cost of auditing the 
accounts of any math or temple or any religious 
endowment attached to any math or temple shall be paya- 
ble out of the funds of such math, temple or religious endowment. 
Such cost shall be fixed by the Board and shall not exceed one and a half per 
centum of the gross income of the math, temple or religious endowment con- 
cerned and shall be paid by the trustee thereof within the time allowed, and. 
in accordance with the directions issued, by the Board, subject to any rules 
which the Local Government may prescribe in this behalf. 


(2) If such cost is not paid within the time allowed, it shall be re- 
covered in the manner provided in sub-sections (2), (8) and (4) of section 70 
as if the default in such payment were a default in the payment of the amounts. 
specified in sub-section (1) of that section. The protection. conferred by sub- 
section (5) of the said section on the Secretary of State for India in Council 
and officers of Government, shall also be available to them in respect of any- 
thing in good faith done or intended to be done in pursuance of this sub-section. 


(3) The cost of auditing the accounts of a committee shall be fixed! 
by the Board and met from the funds of the committee. It shall be paid by 
the president of the committee within the time allowed, and in accordance with 
the directions issued, by the Board.” 
eae Gees erm s1; 5. In section 57 of the said Act— 

(i) at the end of sub-section (1), the following shall be . added, 
namely :— 


“A scheme settled by. the Board under this sub-section may contain. 
provision for-— 

(a) fixing the number of non-hereditary trustees; 

(b) removing any existing trustee or trustees whether hereditary 
or, non-hereditary ; 

(c) appointing a new trustee or trustees in addition to or in the 
place of any existing trustee or trustees, whether hereditary or non-hereditary: 

Provided that where provision is made in the scheme for the removal 
of a hereditary trustee provision shall also be made therein for the person next 
in succession who is qualified being appointed as trustee; 

(d) appointing or directing the appointment of a paid executive: 
officer, who shall be a person professing the Hindu religion, on such salary as. 
may be fixed by the Board, to be paid out of the trust funds, and defining the 
powers and duties of such ‘officer ; or 


(e) defining the powers and duties of the trustee or trustees. 

Explanation—tThe power to settle a scheme under this sub-section 
shall be deemed to include a power to settle a scheme for any specific endow- 
ment or endowments attached to a temple.’’; and 


1 
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-> (ii) after sopeeshion (1), the following sub-section shall be insert- 
ed, namely :— 

: “(1-A) The Board may, for good ‘and sufficient cause, suspend, 
remove or dismiss any executive officer appointed in pursuance of a scheme 
settled under sub-section (1) or direct the removal of such officer.’’ 


st agra? Es zi. <63, 6. In section 63 of the said Act— 


(i) at the end of sub-section (1), me tollowmg shall be added, 
namely :— 
i . “A scheme settled by the Board under this sub- section may contain 
provision f0r— 
- (a) fixing the number of non-hereditary trustees; 
' (b) appointing à new trustee or trustees in addition to the exist- 
ing trustee or trustees ; . 

(c) associating one or more persons with the trustee or trustees 

or ‘gonstituting a separate body, for the purpose of participating or assisting 
.in the whole or any part of the administration of the endowments connected 
with such math or temple: . 


> Provided that where the Board considers it necessary to associate 
. any person or persons with the trustee or trustees of a math or to constitute 
any separate body for participating or assisting in the administration of a math, 
such person or persons or the members of such body shall be chosen from per- 
-gons having interest in such math. 

(d) appointing or directing the appointment of a paid executive 
‘officer, who shall be a person professing the Hindu religion, on such salary as 
may be fixed by the Board, to be paid out of the trust funds, and defining the 
‘powers and duties of such officer ; or 

(e) defining the powers and duties of the trustee or trustees. 


Explanation.—The power to settle a scheme under this sub-section 
shall be deemed to include a power to settle a scheme for any specific endow- 
ment or endowments attached to a math or temple.’’; f 


(ii) after sub-section (1), the following sub- eion shall be inserted, 
namely :— 
, (1-A) The Board may, for good and sufficient cause, suspend, 
remove or dismiss any executive officer appointed in pursuance of a scheme 
settled under sub-section (1) or direct the removal of such officer.’’; and 


(iti) sub-section (2) shall be omitted. 


Insertion of new Chapter 7. After Cha ter VI of * 
ae : pter of the said Act, the 
May I rE aes following Chapter shall be inserted, namely :— 


‘t CHAPTER VI-A. 
Notified Temples. 


65-A. (1) (a) The Board may by notice published in the preserib- 

Power of Local Government ed manner, call upon the trustee and all 

+o notify temple or endowment “other persons having interest in a temple or in 

to be subject to the provisions any specific endowment attached to a temple to 

of this chapter. show cause why such temple or endowment should 
not be notified to be subject to the provisions of this Chapter. f 

(b) Such notice shall state the reasons for the action propesdd, 

and specify a reasonable time, not being less than one month from the date of 

the ‘issue thereof, for showing such cause. 
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(2) (a) The trustee or any person having interest in the temple 
or endowment may thereupon prefer any objection he may wish to make to 
the issue of a notification as proposed. 


(b) Such objection shall be in writing and shall reach the Board 
before the expiry of the time specified in the notice aforesaid or within such: 
further time as may be granted by the Board in that behalf. 


(3) Where no such objection has been received within the time spe- 
cified in the notice issued under sub-section (1) or within such further time 
as may be granted by the Board, the Local Government may, by notification 
published in the Fort St. George Gazette, declare the temple or endowment to 
be subject to the provisions of this Chapter. 


(4) Where any such ‘objection or objections has or have been receiv- 
ed within the time specified in the notice issued under sub-section (1) or with- 
in such further time as may be granted by the Board, the Board shall hold an 
enquiry into the objection or objections in the manner prescribed, and decide 
whether the temple or endowment concerned should be notified to be subject 
to the provisions of this Chapter or not. 


Explanation—The powers conferred on the Board by this sub-section 
shall be exercised by a Committee of the Board consisting of not less than three 
commissioners of whom the president shall be one. 


(5) (a) If a committee of the Board decides that the temple or 
endowment should be notified as aforesaid, the Board shall publish its decision 
in the Fort St. George Gazette. 


(b) The trustee or any person having interest may appeal against 
such decision to the Board within two months from such publication and such 
appeal shall be heard and decided by the president and all the ‘other commis- 
sioners of the Board sitting together. If no such appeal is preferred or if 
such an appeal is preferred and dismissed, then the Local Government may, 
by notification published in the Fort St. George Gazette, declare the temple or 
endowment to be subject to the provisions of this Chapter. 


65- B. On the publication of a notification in respect of any temple 
T or endowment under section 65-A, the scheme of 
Schemes to cease to apply gdministration, if any, settled for such temple or 
oe temple or endow- endowment by any Court or by the Board, as the 
‘ease may be, and all rules, if any, framed under 

such a scheme shall cease to apply to such temple or endowment. 


65-C. (1) For every notified temple or 
Appointment of executive endowment, the Board shall appoint a salaried 
officer for notified temple or executive officer, who shall be a person professing 
oer ata and his powers the Hindu Religion, as soon as may be after the 
i publication of the notification under section 60-A 

in respect of such temple or endowment. 


(2) The executive officer shall hold office for such period as may be 
fixed by the Board in that behalf and he shall exercise such powers and per- 
form such duties as may be vested in or assigned to him by the Board. 


Explonation—The Board shall define the powers and duties which 
may be exercised and performed respectively by the executive officer and the 
trustee, if any, of the notified temple or endowment. The executive officer 
shall for purposes of section 78 be deemed to be a person appointed to discharge 
the functions of a trustee under the Act. 


no (3) The executive officer shall be- paid such salary and allowances 
as may be determined by the Board from the funds of the notified temple ot 
endowment. 
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(4) The Board may, for good and sufficient cause, suspend, remove 
or dismiss the executive officer. 
` Jurisdiction over notified 65-D. (1) Notwithstanding anything 
‘temple or endowment. contained in this Act— 

(i) no temple committee shall be entitled to exercise any jurisdic- 
tion over a notified temple or endowment; and 
> (di) the Board and its President may, in respect of any notified 
temple other than an excepted temple and in respect of any notified endow- 
ment other than an endowment attached to an excepted temple, exercise all or 
any of the powers and perform all or any of the duties of the committee and 
its President, respectively. 

(2) The provisions of this Act relating to appeals from the orders 
of the committee to the Board or the approval of the actions of a committee by 
the’ Board shall not apply to the orders or actions of the Board acting under 
clause (i) of sub-section (1). 


Sections 57, 62 and 63 not 65-H. Sections 57, 62 and 66 shall cease 
to apply to notified temple or to apply to such temples and endowments as are 
_ endowment. notified under section 65-A.” l 

Amend: t of ti 69 : : 

Madras Act IL of 1927. , 8. In section 69 of the said Act— 


f (i) for sub-section (1), the following sub-section shall be substitut- 
ed, namely :— ; i l 


“(1) Every math or lemple and every specific endowment attach- 
ed to a math or temple shall pay annually for meeting the expenses of the 
Board such contribution not exceeding one and a half per centum of its income 
as the Board may determine: 


Provided that every notified temple other than an excepted temple, and 
every notified endowment other than an endowment attached to an excepted 
temple shall pay annually to the Board such contribution not exceeding three 
‘per centum of its income as the Board may’ determine.’”’; and 
; (ii) in sub-section (2), for the words ‘Every temple other than an 
excepted temple,’ the words ‘Every temple other than an excepted or notified 
temple and every specific endowment attached to a temple other than an ex- 
cepted or notified temple’ shall be substituted. 

- Amendment of section 70, 9. In sub-section (1) of section 70 of the 
“Madras Act IT of 1927. said Aet— 

(i) for the words ‘every math and temple,’ the words ‘the math, 

temple or specific endowment concerned’ shall be substituted; and 

i (ii) the words ‘‘Where the contribution or a portion of the contri- 
bution has to be paid by a specific endowment, the same shall be assessed on 
and notified to the trustee of the specific endowment also.’’ shall be omitted. 


Amendment of section 73 ; ms : 
Madras ‘Act IL of 1997, , 10. In section 73 of the said Act— 


(i) in sub-section (1)— 
: (a) the words ‘or committee having jurisdiction over any math 
or temple’ shall be omitted. . 

. (b) in clause (a), after the words ‘trustee of a math or excepted 
temple,’ the words ‘or of a specific endowment attached to a math or excepted 
temple” shall be inserted ; : 

(c) in clause (c), the word ‘or’ at the end shall be omitted; and 
: (d) clause (d) shall be re-lettered (e) and the following shall be 
inserted as clause (d), hamely:— ` i 
‘(d) directing accounts and inquiries, or’; and 
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(ii) sub-section (2) shall be renumbered (3) and the following shall 
-be inserted as sub-section (2), namely :— 

(2) The provisions of sub-section (1) shall apply as well to suits . 
and appeals pending in civil courts on the date of the commencement of the 
Madras Hindu Religious Endowments (Amendment) Act, 1935, as to suits 
and appeals instituted after the commencement of that Act.” 


THE MADRAS LOCAL BOARDS (AMENDMENT) ACT, 1935. 


Act No. XIII or 1935. ° 
[7th May, 1935 and 5th June, 1985. 


An Act further to amend. the Madras Local Boards Act, 
1920, for certain purposes. 


l WHEREAS it is expedient further to amend the Madras Local Boards l 
S 1920, for the purposes hereinafter appearing; It is hereby enacted as 
follows :— . 


Short title 1. This Act may be called Tas MADRAS 
ar Locat Boarps (AMENDMENT) Act, 1935. 


2. In section 11 of the Madras Local 


Amendment of section 11 Boards Act, 1920 (hereinafter referr 
gence Ate AVG D ee fe (hereinafter referred to as the 


(i) for sub-section (1), the following sub-sections shall be substitut- 
-ed, namely :—- 


“(1) The term of office of the members of every local board who 
‘are elected at ordinary elections shall, save as otherwise expressly provided in 
this Act, be three years beginning at noon on the day on which the vacancies 
occur. 


(1-A) The Local Government may, by notification, for sufficient 
-cause which shall be stated therein, direct that the term of office of the mem- 
bers of any local board as a whole be extended or reduced by such period not 
-exceeding three months as may be specified in the notification.” ; 


(ü) in sub-section (2), for the words ‘‘on such day or days in the 
“months of August and September next preceding the vacancies,” the words 
“fon such day or days within three months before the occurrence of the vacan- 
-eies’’ shall be substituted ; 


(iii) im the proviso to the same sub-section, for the words ‘‘after the 
‘end of September’’ the words ‘‘after the occurrence of the vacancy’’ shall be 
‘substituted; and 


(iv) in the proviso to sub-section (4), after the words ‘‘before the 
‘ordinary date of retirement,’’ the words, figure, letter and brackets ‘‘or before 
the date of retirement as determined under sub-section (1-A), as the case may 
-be’’ shall be inserted. > 


3. In sub-section (2-A) of section 45 of the said Act, for the words 

‘fexpire at the end of three years if it is reconsti- 

__ Amendment of section 45, tuted on the first day of November in any year 

Madras Act XIV of 1920. and in other eases at the end of three years 

from the first day of November immediately preceding the date of its reeonsti- 
‘tution’’, the following words shall be substituted, namely :— 


‘expire in such year and on such date therein as the Local Govern- 
‘ment may fix. The year so fixed shall be either the year in which the next 
wrdinary elections or the year in which the ordinary elections immediately suc- 
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ceeding such elections are to be held: for any local board in the same district. 
The date so fixed shall not be later than the thirty-first day of December.’’ 


4. In sub-section (7) of section. 45-A of the said Act, . for the words- 

‘‘expire at the end of three years if it is reconsti- 

Amendment of section 45-A, tuted on the first day of November in any year 

Madras Act XIV of 1920. and in other cases at the end of three years from 

the first day of November immediately preceding the date of its reconstitu- 
tion’’, the following words shall be substituted, namely :— 

‘‘expire in such year and on such date therein as the Local Govern- 
ment may fix. The year so fixed shall be either the year in which the next 
ordinary elections or the year in which the ordinary elections immediately 
succeeding such elections are to be held for any local board in the same district. 
The date so fixed shall not be later than the thirty-first day of December.”’ 


Amendment of section 51, E : oe 
Madras Act XIV of 1920. 5. In section 51 of the said Act 
3 (i) in sub-section (1), for the words ‘‘end of June’” the words ‘end 
of September” shall be substituted ; 


(ii) to the same sub-section, the following proviso shall be added, 
namely :— f 


“Provided that the Local Government may for sufficient cause direct 
that the time for the preparation and publication of the electoral roll for any 
local board be extended by a period not exceeding one month.’’; 


(iii) sub-section (2) shall be omitted; 
(iv) in sub-section (4)— ` 


(a) the words ‘‘as revised by the list of amendments and correc- 
tions, if any,’’ shall be omitted; and 


(b) after the words ‘‘publication of a fresh electoral roll’’ the 
words, figure and brackets ‘‘under sub-section (1)’’ shall be added; and 


(v) in sub-section (5), the words ‘‘as so revised’? shall be omitted:. 


6. In sub-section (5) of section 240 of the’said Act, for the words, fi-- 
Pee eer gure re brackets ‘‘expire at the end of three: 
nenamente ok Socko » years if the day referred to in sub-section (2) is: 
Madras Act XIV of 1920. the first day of November and in other caseg at 
the end of three years from the first day of November: immediately preceding: 
such day’’, the following words shall be substituted, namely :— 


“expire in such year and on such date therein as the Local Govern-. 
ment may fix. The year so fixed shall be either the year in which the next 
ordinary elections or the year in which the ordinary elections immediately suc-- 
ceeding such elections are to be held for any local board in the same district. 
The date so fixed’ shall not be later than the thirty-first day of December,” 


7. In giving effect to the provisions of the- 
` Madras Acts XIV of 1920 said Act or the Madras Local Boards and Ele- 
-and IL of 1934 as amended mentary Education (Amendment) Act, 1934, as: 
by this Act to be read subject amended by this Act, the said provisions shall þe- 
to certain modifications, read .subject: to the modifications specified? 
below :— 

(a) The Presidency of Madras (except the City of Madras) shall, or 

the commencement of this Act, stand divided into three groups of districts 
“namely, Group I, Group IT and Group III, as shown in the Schedule to this Act. 
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'Explenation—Where a district, included in any of the Groups is 
split up into two or more districts, each of such districts shall be deemed to be 
a district included in such group. 


(b) (i) The term of office of the members of every local board - 
holding office on the date of the commencement of this Act shall, subject to the 
provisions of sections 16, 45 and 45-A, sub-section (2) of section 54, and sec- 
tions 56, 57 and 59 of the said Act, extend to, or expire on, as the case may be, 
the noon of such date as the Local Government may fis. 


(ii) The Local Government may, from time to time, postpone any 
date fixed by them under sub-clause (i) and fix another date in lien thereof. 


(iii) Any date fixed for a local board under sub-clause (i) or sub- 
clause (ii) shall not be later than the date specified in column (3) of the table 
below for such board, and ordinary elections shall be held thereto so that the 
members elected at such elections shall come into office at noon on the date so 
fixed. The members so elected shall, subject to the provisions mentioned in 
sub-clause (i), hold office for the term specified in column (4) of the table 
below. If before the expiry of such term a member is elected at a casual elec- 
tion, he shall hold office only so long as the member in whose placé he is elected 
would have been entitled to hold office. 
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(c) The president and the vice-president of every local board hold- 
‘ing office on the date of the commencement of this Act shall, subject to the pro- 
visions of sub-sections (1) and (2) of section 15 and sections 16, 43, 44, 45 and 
-45-A of the said Act, hold office up-to, or vacate office on, the date fixed under 
‘elause (b). 


i (d) The electoral roll published for any local board under sub-sect- 
‘tion (1) of section 51 of the said Act, as revised by the list of amendments and 
‘corrections, if any, published under sub-section (2) of that section and in force 
‘on the date of the commencement of this Act, shall be deemed to be the electoral 
roll for that local board until the publication of a fresh electoral roll in accord- 
ance with the provisions of the said Act as amended by this Act: 


Provided that the name of,an elector may be included in the list on 
an application made by him before a prescribed time every year before the 
month of September on the sole ground that the applicant became qualified to 
‘vote after the final publication of the last general electoral roll. 


(e) Notwithstanding anything contained in sub-section (1) of 
‘section 51 of the said Act, the ordinary elections which are to be held under 
‘clause (b) in the year 1935-36 to panchayats situated in the districts of Vizaga- 
patam, Chingleput, Madura and the Nilgiris shall be held on the basis of the 
electoral rolls prepared and published in the year 1934-35. 


(f) Any vacancy in the office of an elected member of a local 
board which is in existence on the date of the commencement of this Act or 
which occurs before the date fixed under clause (b), shall be filled by election 
under the provisions of the said Act as amended by this Act. 


Explanation.—The office of a member of a local board to which no 
“person had at any time prior to the commencement of this Act been elected, 
‘shall be deemed to be vacant within the meaning of this clause. 


(g) Any person- elected as president, vice-president or member of 
a Abel board after the commencement of this Act but before the date fixed 
under clause (b) shall, subject to the provisions mentioned in clause (b) or 
-elause (c), as the case may be, hold office up to the date fixed under clause (b), 


(h) If any difficulty arises as to the constitution or reconstitution 
-of any local board after the commencement of this Act or otherwise in giving ` 
-effect to the provisions of this Act or of the Madras Local Boards and Ele- 
‘mentary Education (Amendment) Act, 1934, or of the said Act, as amended 
by this Act, the Local Government, as occasion may require, may, by order, do 
anything which appears to. them necessary for the purpose of removing the 
difficulty. 
THE SCHEDULE. 
[See section 7 (a).] 


.-Names of districts. 
Group II—contd. 


Names of districts. 


Group I. 





; Chittoor. 
“Vizagapatam. Kurnool. 
‘Chingleput. Godavari, West. 
Madura. Guntur 
‘The Nilgiris. 
Arcot, North, ee Group ITI. 
Bellary. Malabar, i 
Kanara, South. Godavari, East: 
Trichinopoly. Ramuad. 
Ganjam. 
Group II. Coimbatore. 
` p | Nellore. 
‘innevelly. East Tanjore. 
-Areot, South. West Tanjore. 
<Cuddapah. | Kistna, se : g 
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THE MADRAS CITY MUNICIPAL (AMENDMENT) ACT, 1935. 


Act No. XIV or 1935. 
[22nd September, 1935 and 4th October, 1935. 


An Act further to amend the Madras City Municipal Act 1919, 
j for a certain purpose. 


Wuerxas it is expedient further to amend the Madras City Municipal 
Act, 1919, for the purpose hereinafter appearing; It is hereby enacted 
as follows :— 


1. This Act may be called Tue ADRAS 
Short title, CITY MUNICIPAL (AMENDMENT) Act, 1935. 


2. Notwithstanding anything continued in 

lee- Sub-sections (1) and (2) of section 55 of the Madras 

eae Let i sod City Municipal Act, 1919 (hereinafter referred to 

councillors. as the said Act), the Local Government may, by 
notification in the Fort St. George Gazeite,— 


(a) extend for a period not exceeding six months from the date of the 
‘commencement of this Act the term of office of the ten divisional councillors 
whose term expires, under sub-section (1) of section 55 of the said Act, at noon 
on the first day of November, 1935; and 


(b) direct that the ordinary elections of divisional councillors require- 
ed to be held under sub-section (2) of section 55 of the said Act in the months 
of August and September, 1935, shall be postponed accordingly. 


THE MADRAS VILLAGE COURTS (AMENDMENT) ACT, 1935. 


Act No. XV or 1935. 
[18th September, 1935 and 38rd October, 1935. 


An Act further to amend the Madras Village Courts Act, 1888, 
for a certain purpose. 


WuHeErmas it is expedient further to amend the Madras Village Courts Act, 
1888, for the purpose hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; It is hereby enacted as follows :— 


1. This Act may be called THe MADRAS 
Short title. Vinuace Courts (AMENDMENT) Act, 1935. 


2. After sub-section (3) of section 9 of 
Amendment ' of- section 9, - the Madras Village Courts Act, 1888, the fol- 
“Madras Act I of 1889. lowing sub-section shall be inserted, namely :— 


““(3-A) Notwithstanding anything contained in sub-sections (2) 
and (8), the Collector may in his discretion appoint not more than two mem- 
‘bers to the panchayat court by nomination from any one or more of the com- 
munities which are in a minority in the area for which the court is established 
(for example, Muslims, Indian Christians and Depressed or backward classes) 
‘and which communities are not already represented on the court. Any mem- 
‘ber or members so appointed shall be in addition to the strength of the court 
:as determined under sub-section (2).’’ - ‘ 
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THE AGRICULTURISTS’ LOANS (MADRAS AMENDMENT) ACT, 1935. 


Aor No. XVI or 1935. 
[18th Sentember, 1935 and 11th October, 1935. 


An Act to amend the Agricubiurists’ Loans Act, 1884, im its application 
to the Presidency of Madras,-for a certain purpose. 


Wuereas it is expedient to amend the Agriculturists’ Loans Act, 1884, 
in its application to the Presidency of Madras, for the purpose hereinafter 
appearing ; It is hereby enacted as follows :— : 


1. This Act may be called the Agricul. 
Short title. turists’ Loans (Madras Amendment) Act, 1935. 


2. In sub-section (1) of section 4 ofthe 

Amendment of section 4, Asriculturists’ Loans Act, 1884, after the words. 

Act XII of 1884. “the relief of distress,” the words ‘‘or indebted- 
ness,’’ shall be inserted. 


THE MADRAS CO-OPERATIVE LAND MORTGAGE BANKS 
_ (AMENDMENT) ACT, 1935. 


Acrt No. XVII or 1935. l 
[16th September, 1935 and 11th October, 1935.. 


An Act to amend the Madras Co-operative Land Mortgage 
Banks Act, 1934, for a certain purpose. 


Wuerkas it is expedient to amend the Madras Co-operative Land Mort- 
gage Banks Act, 1934, for the purpose hereinafter appearing; 


AND WHEREAS the previous sanction of the Governor-General has been: 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called THe Manpras: 
Short title, Co-oprraTivE Lanp Morrace BANKS (AMEND- 
MENT) Act, 1935. 


2. In section 29 of the Madras Co-opera-.- 
Amendment of section 29, tive Land Mortgage Banks Act, 1934, after the 
Madras Act X of 1984. words ‘‘receive payment of such debt or part 
thereof from the bank’’, the words ‘‘at its regis-- 

tered office’? shall be inserted. 


THE MADRAS DISTRICT MUNICIPALITIES (AMENDMENT) ACT, 1935- 





Act No. XVIII oF 1935. 
[26th September, 1935 and 12th Odtober, 1935.. 


An Act further to amend the Madras District Municipalities 
Act, 1920, for certaim purposes. 
| Wuernas it is expedient further to amend the Madras District Munici- 
palities Act, 1920, for the purposes hereinafter appearing; It is hereby enacted? 
as follows :— 
; 1. This Act may be called Tue: 
Short title. Mapras District MUNICIPALITIES (Auenpuanr): 
Acrt, 1935. 
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2. For clause (8-C) of section 8 of the 
Amendment of section 8, Madras District Municipalities Act, 1920 (here- 
Madras Act V of 1920. inafter referred to as the said Act), the following 
clause shall be substituted, namely :— 
““(8-C) ‘Executive authority’ means— 

(i) im the case of municipalities included in Schedule IX or ‘noti- 
fied under sub-section (1) of section 12-C, the commissioner, or if there is no 
commissioner in charge, the chairman; and 

(ii) in the case of other municipalities, the chairman. 


Explanation.—A commissioner - shall be deemed to be in charge when 
he is absent on casual leave.’ 


3. In section 73 of the said Act, for the words ‘‘eighty rupees,’’ the 
words “ffty rupees” shall be substituted and for 

Amendment of section 73, the words ‘‘by the council’’ the words ‘‘by a com- 
Madras Act V of 1920. mittee consisting of the chairman, the commis- 


sioner and one member elected by the council,’’ 
shall be substituted. 


KAR MADRAS PREVENTION OF ADULTERATION (AMENDMENT) 
ACT, 1935. 


Act No. XIX or 1935. 
[26th September, 1935 dnd 29th October, 1935. 


An Act further to amend the Madras Prevention of Adulteration Act, 1918. 
` and.to amend the Madras Prevention of Adulteration (Amendment) 
Act for certain purposes. 


WHEREAS it is expedient further to amend the Madras Prevention of 
Adulteration Act, 1918, and to amend the Madras Prevention of Adulteration 
(Amendment) Act, for the purposes hereinafter appearing; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called THz MADRAS 
PREVENTION oF ADULTERATION (AMENDMENT) 
Act, 1935. 


i i 2. In section 2 of the Madras Prevention 
' Amendment of section 2, of Adulteration Act, 1918 (hereinafter referred 
Madras Act IIT of 1918. to as the said Act)— 


(i) after the definition of “public analyst,’’ the following definition 
shall be inserted, namely :— 


‘“‘Government analyst’? means any person appointed by the Local 
Government to exercise the powers of a Government analyst under this Act,’’ 
and 


Short title. 


(ii) for the definition of “local executive offcer,” the following de- 
finition shall be substituted, namely :— 


‘í “loeal executive officer ’ means— 


(i) im the City of Madras, the Commissioner of the Corporation 
of Madras; 


(ii) ‘in the area of any other municipality, the executive authority 
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of the municipality, or if the municipal council is superseded or dissolved and 
the municipality has not been included in Schedule IX to the Madras District. 
Municipalities Act, 1920, or notified under section 12-C of that Act, any person. 
- appointed by the Local Government to exercise and perform the functions of 
the executive authority under clause (b) of sub-section (8) of section 41 of that 
Act, or such public servant as may be designated by the Local Government. to- 
exercise the functions of a local executive officer under this Act; as the case: 
may be; and : 
(iii) in or for other local areas— 


(a) the president of the panchayat, or if the panchayat is dis-- 
solvedeor superseded, any person appointed by the Local Government to exer-- 
cise the powers and discharge the duties of the president of the panchayat un- 
der sub-section (3) of section 45 of the Madras Local Boards Act, 1920, or- 
‘under sub-section (5) of section 45-A of that Act, as the case may be; 


(b) if there is no panchayat, the president of the district board,. 
or if the district board is dissolved, any person appointed by the Local Govern-- 
ment to exercise the powers and discharge the duties of the president of the 
district board under sub-section (8) of section 45 of the Madras Local Boards- 
Act, 1920; and 


(c) if there is neither a panchayat nor a district board, such 
public servant as may be designated by the Local Government to exercise the- 
functions of a local executive officer under this Act; and 


includes any person appointed under section 16-A.” 


Amendment of section 4 i , g 
Madras Aet ITI of 1918. 3: In section 4 of the said Act— 


(G) sub-section (3) shall be renumbered as sub-section (4) and for” 
sub-sections (1) and (2), the following sub-sections shall be. substituted... 
namely :— . 

“(1) The local authority having control over any local area to` 
which the Local Government have extended the provisions of this Act, may 
appoint one or more persons to be public analyst or public analysts for such: 
area and may remove any person so appointed. 


(2) Every such appointment and removal shall be subject to the- 
previous approval of the Local Government who may give their approval abso- 
lutely or with such conditions as to the period of the appointment, removal, or- 
otherwise, as they may think fit. 


(8) Where no public analyst has been appointed for any local 
area under sub-sections (1) and (2), or where no local authority has been con- 
stituted for any local area to which the Local Government have extended the- 
provisions of this Act, the Local Government may appoint one or more persons 
to be public analyst or public analysts for such local area and may require the- 
local authority or authorities, if any, constituted for such area to defray, in- 
whole or in part and in such proportions as the Local Government may deter- 
mine, the expenses of, and connected with, the appointment of such analyst 
or analysts and the carrying out of the provisions of this Act.’’; and 


(ii) in sub-section (4) as renumbered, for the word, figure and 
brackets “‘sub-section (2),’’ the word, figure and brackets ‘‘sub-section (3)? 
shall be substituted. o 


&. In clause (iii) of the proviso to sub-section (1) of section 5 of the 

‘said Act, for the words and figures ‘‘brought the- 
Amendment of section 5, fact to the notice of the purchaser either by means 
Madras Act IIT of 1918.. - of a label on or with the food or in ` such other: 
manner as the Local Government may, by rule,. 


l 
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framed under section 20 of this Act, prescribe’, the words and figures. 
“brought the fact to the notice of the purchaser in such. manner as the “local 
Government may by rule made under section 20 prescribe, or in the absence of 
any such rule, by means of a label on or with the food’’ shall be substituted. 


5. Sub-section (2) of section 6 of the said 

Amendment of section . 6, Act.shall be renumbered as sub-section (3) and 

Madras’ Act III of 1918. for sub-section (1) of that section, the following 
sub-sections shall be substituted, namely :— 

“(1) Save as otherwise provided in sub-section (2), it shall be no. 
defence to a prosecution for an offence under section 5, to allege merely that 
the vendor was ignorant of the nature, substance or quality of the food sold by 
him or that the purchaser having bought only for anaysis was not prejudiced by 
the sale. 


(2) (a) A vendor shall not be deemed to have counted an often 
under section 5, if he proves— 

(i) that the food was purchased by him as the same in nature,. 
substance and quality as that demanded by the purchaser and with a written 
warranty in the prescribed form, if any, to the effect that it was of such nature, 
substance and quality ; 

(ii) that he had no reason to believe at the time when he sold the: 
same that the food was not of such nature, substance or quality; and 


(iii) that he sold it in the same state as that in which he pur- 
chased it: : ; 
Provided that such defence shali be open to the vendor only if he 
has, within seven days of the service on him of the summons, sent to the local 
executive offcer a copy of the warranty with a written notice stating that he 
intends to rely on it and specifying the name and address of the person from 
whom he received it and has also sent a like notice of his intention to that 
person : 

Provided further that a warranty. given. by a person ndati in any 
area in which this Act is not in force shall be a defence to the vendor only if’ 
the vendor proves to the satisfaction of the Court that he had taken reasonable 
steps to ascertain, and did in fact believe in, the accuracy of the statement 
contained in the warranty. 

(b) The person by whom the warranty is alleged to have been: 
given shall be entitled to appear at the hearing and to give evidence.” 


Insertion of New section 6- - 6. After section 6 of the said Act, the fol- 
A in Madras Act IIT of 1918. lowing section shall be inserted, namely :— 
Mom and des- 6.A.(1) Every person— 

(a) who; in any proceedings under this Act, wilfully applies to an 
article of food a warranty given in relation to any other article of food, or 
© (by who wilfully gives a label with any article of food sold by him 


which falsely deseribes the article sold, o. 
shall be punished for the first offence with fine which may extend to 


one hundred rupees and for every subsequent offence with fine which may ex- 
tend to five hundred rupees.: 


(2) Every person who, in respect of an article of food sold by him 
whether as principal or as agent, gives to the purchaser a false warranty in 


- writing shall, unless he proves to the satisfaction of the Court that when he 


gave the warranty he had reason to believe that the statements or descriptions 
contained therein were true, be punished for the first offence with fine which 
may extend to one. hundred: rupees and for every yabseduent offence wt fine - 
which may extend to five hundred rupees.’ 
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. Amendment ‘of section 7, © 7. Sub-section (2) of section 7 of the said 
“Madras Act IIT of 1918. Act shall be omitted. 


8. In section 11 of the said Act, for ` the 

Amendment of section 11, words ‘‘the public analyst,” the words ea publie 

“Madras Act III of 1918. analyst appointed for the local area concerned’ 
. Shall be substituted. 


; ; -9. For-the proviso to sub- section (1) of 
Amendment of section, 12, section 12 of the said Act, the following provisos 
Madras Act IIT of 1918. shall be substituted, namely : — 


* “Provided that where a sample of -an article has been sent to a public 
or Government analyst, the article or sample thereof may be produced before 
the Magistrate after the receipt of the certificate of the public or the Govern- 

~ment analyst, as the case may be: `’ 
Provided further that where a satel of an article sent to the publie 
-or Government analyst is certified by him to be not: adulterated or to ‘be what it 
purports or is represented to be, the article and the vessel or utensil seized 
therewith under section 9 may be "returned, at the cost of the local authority in 
whose area the seizure was made, to the owner or person from whose possession 
‘the same was seized.”’ 
10. In sub- section (1) of section 13 of the said Act, for the words 
publie analyst has been appointed?” the words ‘ 
` Amendment of section 18, public analyst or public analysts have been i 
Madras Ast III of 1918. pointed, for the words “appointing the analyst?’ 
the words ‘appointing such analyst or analysts’’, 
.and for the words ‘‘such publie analyst’’ the words ‘‘such public analyst or 
any of such public analysts” shall be substituted. ? 


Substitution of new section 11. For section-14 of the said Act, the 
: > 
‘for section 14, Madras Act IIT 5 1 inc’ section shall be substituted, namely :— 


ila 


- of 1918. 
Power of local executive of- i ; 
-ficer i, take samples for “14, (1) The local executive officer may— 
‘analysis. : ; A 


: (a) take a sample of any article of food from— 


(i) any person exposing such article for sale, or 
(ii) any person who is in the course of conyeying it or of deli- 
~vering or preparing to deliver it to a purchaser or consignee, or 
(iii) a consignee after delivery to him; and 
(b) send such sample for analysis to the public analyst or any of 
bd public anes appointed for thé area within which such sample has been 
‘taken. 


Explanation —The sows conferred by this sub-section on the local’ 
‘executive officer includes power to break open any receptacle or package in 
-which any article of food may be contained. 


(2) Where any sample is taken under sub-section (1), the cost theres 
of saloulnted at the rate at which the article is usually sold in the market shall 
‘be tendered or paid to the person from whom it is taken. ' 


(8) Any person whe in any manner whatsoever prevents the local 
executive officer or any person duly authorized by him from taking a sample 
under sub-section (1) shall, where his-act.does not amount to an offence under 
‘the Indian Penal Code, be punished with fine which may extend to one hundred 
rupees.’ 


Amendment of section 15, “12. In section 15 of the said Act— ` 
“Madras Act III of 1918. ` 


et 
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(i) for sub-section (1), the following sub-section shall be substituted, 
namely :— 

‘(1) When the local executive officer takes a sample of any article | 
of food with the intention of sending it for analysis to any public analyst ap- 
pointed for the local area, he shall— 

(a) give notice in writing of his intention to have it so analysed 
to the person from whom he has taken the sample; 
* (b) separate the sample then and there into three parts and mark 
and seal or fasten up each part in such manner as its nature permits; and 
(c) (i) deliver one of the parts to the person from whom the 
sample has been taken; 
(ii) send another part for analysis to any such public anayst ; 
and 
(iii) retain the third .part for production in case proceedings 
are taken or for analysis by the Government analyst under sub-section (2) of 
section 16, as the case may be;’’ and 
(ii) in sub- section (2) for the word ‘‘seller’’ the words ‘‘per- 
son from whom the sample has been taken’’ shall be substituted, and the words 
‘tto the purchaser or” shall be omitted. 
18. In section 16 of the said Act, for sub- 
Amendment of section 16, section (2), the following sub-sections shall be 
Madras Act III of 1918. substituted, namely oa 


“*(2) Where the sample was sent by the local executive officer, he 


‘may, if not satisfied with the certificate delivered to him under sub-section (1), 


subject to such rules as may be prescribed by the Local Government and the 
payment of such fees, if any, as may be fixed by them in this behalf, send to the 
Government analyst "for analysis the part referred to in sub- clause (iii) of 
clause (c) of sub-section (1) of section 15. The Government analyst shall 
thereupon analyse such part and grant a certificate in the form prescribed in 
the Schedule to this Act. or to the like effect, specifying the result of his analysis. 

(8) The certificate granted by the Government analyst under sub- 
section (2) shall supersede the certificate delivered by the public analyst under 
sub-section (1). 

(4) Where a certificate obtained from the Government analyst un- 
der Stib-section (2) is produced in any proceeding under this Act 
or under sections 272 to 276 of the Indian Penal Code, it shall not 


` be necessary in such proceeding to produce any part of the sample of food 


taken for analysis. 
(5) Any document purporting to be a certificate signed by a public 


analyst unless it has been superseded under sub-section (3), or any document 


purporting to be a certificate signed by the Government analyst, may be used 
as evidence of the facts stated therein in any proceeding under this Act or 
under sections 272 to 276 of the Indian Penal Code: 

Provided that any Court before which a case under this Act is pend- 
ing, whether exercising original, appellate or revisional jurisdiction, may in 
its discretion, at the request either of the aceused or of the complainant, canse 
any article of food to be sent for analysis to the Government analyst, unless it 
has already been analysed by him under sub-section (2). The Government 
analyst shall thereupon analyse such article and report the result of his analysis 
to the said Court. The expenses of such analysis shall be paid by the accused 
or the ecmplainant, as the Court may by order direct.’’ 


Insertion of new sections 
16-A and 16-B in Madras Act 14. After section 16 of the said Act, the 
IIT of 1918. following sections shall be inserted, namely :— 
Power of Local Goveinment “16-A (1) The Local Government may 
to appoint local executive offi- appoint any public servant to exercise the func- 
cers in certain cases. tions of any local executive officer under this Act, 


M—5 
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(2) If in the opinion of the Local Government, such appointment 
was rendered ‘necessary on account of the failure of the local executive officer 
_ to carry out any of the provisions of this Act, the expenses incurred by such 
publie servant in exercising the functions of the local executive officer, shall 
be borne by the local authority concerned. 


Lxplanation—If any question arises as to whether any expense was 
properly incurred by any public servant appointed under this section, it shall 
be referred to the Local Government whose decision shall be final. 


‘16-B. The Local Government may, in relation to any matter appear- 

. og ing to them to affect the general interests of the 

Power of Loeal Government consumers of any article of food direct any pub- 

. to have articles analysed, lic servant to procure for analysis samples 

of such article of food and there- 

“ upon such public servant shall have all the powers of a local executive offi- 

cer under this Act and this Act shall apply as if such public servant were the 
local executive officer, with the following modifications, namely :— 

(a) ‘both the parts referred to in sub-clauses (ii) and - (iii) of 
clause (c) of sub-section (1) of section 15 shall be forwarded to the Govern- 
ment analyst who shall analyse one of the parts and if he finds it adulterated, 
he shall send the other part with his certificate to the local executive officer of 
the place where the sample was procured; and thereupon such officer shall, 
subject to, the rules, if any, prescribed by the Local Government, take proceed- 
ings or cause proceedings to be taken as if he had himself caused the analysis 
to be made; and 


(b) any fee for such analysis fixed by the Local Government, the 
cost of the sample, and the expenditure incurred in procuring it, including the 
travelling allowances, if any, of the public servant procuring the same, shall 
be payable by the local authority of the place where the sample was procured.’ 

Amendment of section 19, 14-A. To section 19 of the said Act, the 
- Madras Act ITI of 1918. following proviso shall he added, namely ie 


` “Provided that a prosecution. in respect-of an offence under section 
6-A may be commenced at any time before the expiry of three months from 
the date on which the vendor gives notice of his intention to plead a warranty 
by way of defence.under the first proviso to sub-section (2) of section 6.” 


Insertion of new section . . 
19-A in Madras Act IIL of 15. .After section 19 of the said Act, the 


1918. following section shall be inserted, namely.:— 


“*19-A. No suit, prosecution or other proceeding shall be instituted 

against any person for anything which ig in 

Saving for acts done in good faith done or intended to be done under this 

good faith under the Act. Act or any rules or by-laws made or orders issued 
thereunder.’’ 


Amendment of section 20, ° 16. In sub-section (2) of section 20 of the 

Madras Act -III of 1918. said Aet— 
(i) in clause (g), the word ‘and’ at the end shall be omitted; and 
(ii) after clause (1), the following clauses shall be added, namely :— 
(i) prescribing the form of the written warranty referred to in 
sub-section (2) of section 6; 

: (j) prescribing the conditions under which the local executive 
officer may send samples to the Government analyst for analysis under sub- 
section (2) of section 16; and 

(k) prescribing the conditions, if any, under which the local exe- 


cutive officer may take proceedings or cause proceedings to be . taken under 
section 1€-B.’’ : i 
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Substitution of new section ‘ . P 
for-section 21, Madras Act ITI 17. For section 21 of the said Act, the 


of 1918. following section shall be substituted, namely :— 


“21. (1) Every local authority exercising control over any local 
area to which this Act has been extended, 
may, under the provisions with regard to the 
making of by-laws contained in the Act under which such local 
authority is established, make by-laws, not inconsistent with this Act or the 
rules made under section 20, for all or any of the purposes of this Act. 


(2) In particular, and without prejudice to the generality of the 
foregoing power, the local authority may make by-laws— 
(a) for the prevention of the manufacture or preparation for sale, 
the exposure for sale or hawking about, or the sale, of articles of food which are 
adulterated or other than what they purport or are represented to-be; 


(b) for rendering licences necessary for the manufacture or pre- 
paration for sale, the exposure for sale or hawking about, or the sale, of articles 
of food and prescribing the fees payable for such licences, provided that no such 
licence shall be rendered necessary for any purpose for which a licence has al- 
ready been obtained under any of the provisions of the Act under which the 
local authority is established or any rule or by-law made thereunder; and 


(c) for the inspection and the regulation of places in which arti- 
eles of food are kept, stored, packed, cleansed, manufactured, prepared or 
exposed for sale, hawked’ about or sold.” 


; : 18.. In the Schedule to the said Act, for 

Amendment of Schedule to the words ‘ ‘publie analyst for the , do” ; 
Madras Act TIT of 1918. the following shall be substituted, namely :— 
« public analyst forthe... do?” 

Government analyst RRR 


By-laws. 





nS 19. In section 1 of the Madras Preven- 

Amendment of section 1, tion of Adulteration (Amendment) Act, after the 

Madras Act ITI of 1918, word ‘‘Act’’ at the end, the figures ‘‘1932’’ shall 
be added. 
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THE MADRAS BETTING TAX ACT, 1935. 








Act No. XX or 1935. 
[6th November, 1985 and 12th November, 1935. 
An Act to provide for the levy of a tax on certain forms of betting 
im the Presidency of Madras. 


WHEREAS it is necessary to make an addition to the publie revenues of 
the Presidency of Madras and for that purpose to provide for the levy of a tax 
on certain forms of betting; It is hereby enacted as follows :— 


Short title, extent and com- 1. (1) This Act may be called Tur 

mencement. Mapras Berra Tax Acr, 1935. 
(2) It extends to the whole of the Presidency of Madras. 

_ (8) . (a) This section shall come into force at once. 

(b) The remaining provisions of this Act shall come into force 

in the district of Chingleput-Madras on the 15th day of November, 1935. 
a (c) The Local Government may; by notification in the Fort St. 
N Geor ‘ge Gazette, direct that all or any of the- remaining provisions of this Act 


s hall come into force in any other local area on such date as may be specified in 
sueh » notification, 
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. Application. of the Act and - 2. (1) This Act shall apply only to bet- 
savings. ; ting at meetings for horse-races and pony-races. 


. (2) Nothing in this Act shall affect the provisions of the Madras 
City Police Act, 1888, or of the Madras Gaming Act, 1930, regarding the time ~™ 
and place at which betting on horse-races may take place. 


3. In this Act, unless there is anything re- 


_ Definitions. pugnant in the subject or context— 


(a) ‘‘backer’’ includes any person who bets at a totalizator or wiih 
a book-maker ; 


(b) “bet” includes wager; and ‘‘betting’’ includes wagering; 
: (c) ‘‘book-maker’’ means a person who carries on the business of 
making bets with the publie in general; 


(d) ‘“‘director” means the person (whether an individual, a corpo- 
rate body or an association) primarily responsible | for the holding of a race- 
meeting ; 


(e) K ia ”? means prescribed by rules made under this Aetz- 


(f) ‘“‘race-meeting’’ means an assembly of persons for horse-racing 
or pony-racing to which the a Hare access whether on payment or other- 
wise; and 


(g) ‘‘totalizator’? means any machine, instrument or contrivance 
for enabling persons to make bets with one another on the principle of a com- 
mon pool. 


4. (1) The Local Government may, by notification in the Fort 
St. George Gazette, from time to time, direct that . 
Levy of totalizator tax. a tax (hereinafter referred to as the totalizator 
tax) shall be levied on backers in respect of all 
moneys paid by them into any totalizator by way of stakes or bets. 


(2) Every notification issued under sub-section (1) shall specify the 
local area in which, the rate at which, and the date from whieh, the totalizator 
tax shall be levied: 


- Provided that the rate shall not exceed four per cent, of every sum 
paid into the totalizator. 


(3) Such portion of the moneys paid into the totalizator as is equi- 
valent to the amount of the totalizator tax calculated at the rate specified in 
the notification aforesaid shall be deemed to have been paid by the backer on 
account of the totalizator tax and to have been received by the director on 
behalf of the Local Government. 


5. (1) The Local Government may, by notification in the Fort St. 

. George Gazette, from time to time, direct that a 
Levy of tax on bets made tax (hereinafter referred to as the betting tax) 
with book-makers. ` shall be levied on -book-makers in respect of all 
moneys (exclusive of the amount of the bets) 

paid or agreed to be paid by them to backers in consequence of the winning by 
the latter of bets made in a place within the race enclosure which the director 
has. with the sanction of the Local Government, set apart for the purpose of 
such betting. : 


(2) Every notification issued under sub-section (1) shall specify the 
local area in which, the rate at which, and the date from which, the- betting 
tax shall be levied: 

Provided that the rate shall not exceed four per cent of every sum 
paid out by a book-maker to a winning backer, the amount of He pet being 
excluded. ; oe 
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: (3) : The betting tax shall be collected, and paid to the Local Govern- 
ment, in such manner as may be prescribed. 

6. The director of every race meeting at 
which betting takes place shall— 

(a) cause accounts to be kept in the prescribed manner of all sums 
paid into every totalizator used, and of all sums paid or agreed to be paid by 
book-makers to backers in consequence of bets won by the latter at such meeting; 
i (b) forward at the’ time, in the manner, and to the officer, preserib- 
ed in this behaif, a return showing the total amount of the moneys paid into 
every totalizator used at such meeting and whenever required, make over to 
the prescribed officer the ‘amount of totalizator tax, collected at such meeting 
and 


Aceounts and returns. 


(c) furnish such other reports and returns as may be preibe. 

7. The director of every race meeting held in any local area in respect 

of which a notification has not been issued under 

Levy of tax in cases not section 4 or section 5 shall pay to the Local 

ts under sections 4 and Government by way of tax, in respect of such 

' meeting, such amount not exceeding five hundred 

rupees as may be preseribed. 

8. (1) The Local Government may appoint persons, and may autho- 

rize them to appoint other persons, for any local 

Inspectors. area, to inspect race meetings and the accounts 
of betting thereat. 

(2). Every person appointed under sub-section (1) shall be deemed 
to be a public servant within the meaning of section 21 of the Indian Penal 
Code and shall be given free access to every race meeting held in the local 
area for which he has been appointed and to every place where betting is con- 
ducted at such race meeting, and to all books of account relating to such bet- 
ting, ‘whether such books belong to the director or to any book-maker. 

9. The Local Government may, by notifi- 
Exemptions. , cation in the Fort St. George Gazette, exempt any 
race meeting from— 

(a) the totalizator tax leviable under section 4, or 

— (bY the-betting tax leviable under section 5, or 
(c) the tax leviable under section 7. f 
10. (1) The Local Government may, by 
Power of Local Government notification in the Fort St. George Gazette, make 
‘to make rules, rules— 


(a) with reference to all matters expressly required or allowed by 
this Act to be prescribed, and 
(b) to carry out all or any of the purposes of this Act and’ not 
inconsistent therewith. 
(2) In particular and without prejudice to the generality of the 
foregoing power, the Local Government shall have power to make rules regard- 
ing the manner in which any tax payable under this Act may be recovered. 


THE MADRAS MEDICAL REGISTRATION (AMENDMENT) ACT, 1935. 


Act No. XXI or 1935. 


[3rd October, 1985 and 2nd November, 1935. 
An re further to amend the Madras Medical Registration Act, 
1914, for certain purposes. 


Wuerezas it is expedient further to amend the Madras Medical Regis- 
ion Act, 1914, for the purposes hereinafter appearing; It is hereby enacted 
= fo a 
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SE iJ. This Act may be called TuE MADRAS 
Short title. MEDICAL REGISTRATION (AMENDMENT) Act, 1935, 


2. In sub-section (1) of section 5 of the Madras Medical Registration. 
Porn ane 7 : Act, 1914 (hereinafter referred to as the said 
mendment of section 5, Act), for clauses (b) and (bb), the following 

Madras Act IV of 1914. clauses shall be substituted, namely : — 


‘*(b} one member elected by the Academic Council of the Madras 
University from among the members of the Faculty of Medicine of that 
University ; 


° (bb) one member elected by the Academic Council of the Andhra 


' University from among the members of the Faculty of Medicine of that. 


Univer sity. 3? 


l i 3. After clause (6) of section 8 of the 
Amendment of section 8, gaid Act, the following word, and clause shall be 
Madras Act IV of 1914. added, namely P 


“and 

(7) in case sce was elected under clause (b) or clause (bb) of sub- 

section (1). of section 5, also on his ceasing to be a member of the Faculty of 
Medicine of the University concerned.”’ i 
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